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Ordered,— [fVednesdatf,    29th   March    1882]:— That    ihe   Civil    IifPBisONMSNT 
(Scotland)  JBiLL  be  read  a  second  time,  and  committed  to  a  Select  Committee. 

Ordered,— [Thursday,  27th  April   1882] :— That  the   Select  Committee  on    CivO 
Imprisonment  (Scotlana)  Bill  do  consist  of  beyenteen  Members. 


Committee  nominated  of — 

The  Lord  Advocate. 
Mr.  Buchanan. 
Mr.  Bamsay. 
Mr.  Andrew  Grant 
Mr.  Armitstead. 
Mr.  Mackintosh. 
Mr.  Webster. 
Mr.  Earp. 
Dr.  Cameron. 


Mr.  Cochrane-Patrick. 
Sir  Herbert  Maxwell. 
Colonel  Alexander. 
Mr.  Orr  Ewins . 
Admical  Sir  John  Hay. 
Mr.  James  CampbelL 
Mr.  Compton  Lawrance. 
Mr.  Synan. 


That  the  Committee  have  power  to  send  for  Persons^  Papers,  and  Becords. 
That  Five  be  the  Quomm  of  l3ie  Comnnttee. 


BEPOBT p.    iii 

PBOCEEDINGS  OP.  THE  COMMITTEE         .       -       -       -  p.    iv 

MINUTES  OF  EVIDENCE p.     1 

APPENDIX p.  159 
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REPORT. 


THE  SELECT  COMMITTEE  to  whom  the  Civil  Imprisonment  (Scot- 
land) Bill  was  referred ; Have   considered  the  said  Bill,  and  taken 

Evidence  thereonj  which  they  have  agreed  to  Report  to  the  House,  and  have 
gone  through  the  Bill,  and  made  Amendments  thereunto. 

19  July  1882. 
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PROCEEDINGS  OF  THE  COMMITTEE. 


Monday^  \st  May  1882. 


MBMBEB3  PRESENT: 


The  Lord  Advocate. 

Mr.  Armitstead. 

Mr.  Synan. 

Dr.  Webster. 

Mr.  Bamsaj. 

Admiral  Sir  John  Hay. 


Dr.  Cameron. 
Mr.  James  CampbelL 
Sir  Herbert  MaxwelL 
Mr.  Buchanan. 
Mr.  Andrew  Grant. 


The  LoBD  Advocate  was  called  to  the  Chair. 
The  Committee  deliberated. 


[Adjourned  till  Monday  next,  at  Twelve  o'clock. 


Monday,  8th  May  1882. 


MEMBEBS  PBESEKT: 


The  LoBD  Advocate  in  the  Choir. 


Colonel  Alexander. 

Mr.  Synan. 

Mr.  Bamsay. 

Mr.  Buchanan. 

Mr.  Webster. 

Sir  Herbert  Maxwell. 

Admiral  Sir  John  Hay. 


Dr.  Cameron. 

Mr.  Cochrane-Patrick. 

Mr.  Orr  Ewing. 

Mr.  James  Campbell. 

Mr.  Andrew  Grant. 

Mr.  Armitstead. 

Mr.  Compton  Lawrance. 


Mr.  James  JBadenoch  Nicolson  and  Mr.  John  Warke  were  examined. 

[Adjourned  till  Friday,  at  Twelve  o'clock. 


Friday,  \2th  May  1882. 


MEMBEBS  PBESENT: 


The  Lord  Advocate  in  the  Chair. 


Admiral  Sir  John  Hay. 

Mr.  Synan. 

Colonel  Alexander. 

Dr.  Cameron. 

Mr.  Cochrane-Patrick. 

Mr.  Webster. 

Mr.  Armitstead. 


Mr.  Andrew  Grant. 
Mr.  Bamsay. 
Sir  Herbert  Maxwell. 
Mr.  James  Campbell. 
Mr.  Orr  Ewing. 
Mr.  Buchanan. 
Mr.  Mackintosh. 


Mr.  J.  C.  Thomson  and  Mr.  J^  Cheyne  were  examined. 

[Adjourned  till  Monday  next,  at  Twelve  o'clock. 
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Monday y  Ibth  May  1882. 


MEMBEBS  PBESENT: 


The  LoBD  Advocate  in  the  Chair. 


Colonel  Alexander. 

Mr.  Synan. 

Mr.  Mackintosh. 

Mr.  Ramsay. 

Admiral  Sir  John  Hay. 

Dr.  Cameron. 

Mr.  Cochrane-Patrick. 


Mr.  Webster. 

Mr.  James  Campbell. 

Mr.  Armitstead. 

Sir  Herbert  Maxwell. 

Mr.  Buchanan. 

Mr.  Orr  Ewing. 


Mr.  A.  B.  Beatson  Bell,  Mr.  B.  Buglass,  Mr.  John  Alexander,  and  Mr.  James  Craig 
were  examined. 

[Adjourned  till  Friday  next,  at  Twelve  o'clock. 


Friday,  20th  May  1882. 


MEMBEBS  PBESENT: 


The  LoBD  Advocate  in  the  Chair. 


Colonel  Alexander. 

Mr.  James  Campbell. 

Admiral  Sir  John  Hay. 

Dr.  Cameron. 

Mr.  Cochrane-Patrick. 

Mr.  Webster. 

Mr.  Earp. 


Mr.  Armitstead. 
Mr.  Buchanan. 
Sir  Herbert  Maxwell. 
Mr.  Synan. 
Mr.  Orr  Ewing. 
Mr.  Mackintosn. 
Mr.  Ramsay. 


Mr.  J.  Lomond,  Mr.  James  Taylor,  and  Mr.  fF.  S.  N.  Patrick  were  examined. 

[Adjourned  till  Monday  next,  at  Twelve  o'clock. 


Monday,  22nd  May  1882. 

MEMBEBS  PBESENT: 

The  LoBD  Advocate  in  the  Chair. 


Colonel  Alexander, 
Mr.  Synan« 
Mr.  Bamsay. 
Admiral  Sir  John  Hay. 
Dr.  Cameron. 


Mr.  Buchanan. 
Mr.  Webster. 
Mr.  Earp. 
Mr.  Orr  Ewing. 


Mr.  William  Thomson  and  Mr.  John  Archibald  were  examined. 

[Adjourned  till  Monday^  5th  June^  at  Twelve  o'dook* 
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Mandc^f  Sth  June  1882. 


MEMBERS  PBE8SKT: 


The  LoBD  Advocate  in  the  Chair. 


Mr.  Synan. 

Mr.  Andrew  Grant 

Mr.  Webster. 

Mr.  Ramsay. 

Admiral  Sir  John  Hay. 

Dr.  Cameron. 


Sir  Herbert  MaxweU. 
Mr.  Buchanan. 
Mr.  Orr  Ewing. 
Mr.  Armitstead. 
Mr.  James  CampbelL 


Mr.  James  Badenoch  Nicohon  and  Mr.  Thomas  Browne  were  examined. 

[Adjourned  till  Thursday  next,  at  Twelve  o'elock. 


Thursday,  Sth  June  188^2. 


membebs  pbesent  : 


Sir  Herbert  Maxwell. 
Colonel  Alexander. 
Mr.  James  Campbell. 
Mr.  Andrew  Grant 
Mr.  Webster. 
Mr.  Ramsay. 


Dr.  Cameron. 
Mr.  Cochrane-Patrick. 
Mr.  Buchanan. 
Mr.  Armitstead. 
Mr.  Orr  Ewing. 


In  the  absence  of  The  Lobd  Advocate,  Dr.  Camebon  was  called  to  the  Chair. 
Mr.  John  Dove  Wilson  was  examined. 

[Adjourned  till  Monday^  3rd  July,  at  Twelve  o'clock. 


Monday,  3rd  July  1882. 


membebs  PBESENT: 

The  Lobd  Advocate  in  the  Chair. 


Sir  Herbert  Maxwell. 
Colonel  Alexander. 
Mr.  James  CampbelL 
Dr.  Webster. 
Mr.  Andrew  Grant. 
Admiral  Sir  John  Hay. 
Dr.  Cameron. 


Mr.  Cochrane-Patrick. 
Mr.  Buchanan. 
Mr.  Synan. 
Mr.  Ramsay. 
Mr,  Orr  Ewing. 
Mr.  Armitsteao. 


RESOLUTIONS  to  be  proposed  by  the  Chairman,  read  as  follows : — 

"  1.  That  the  existing  law  of  Scotland  relative  to  imprisonment  for  non-payment  of 
alimentary  debts  is  unsatisfactory,  and  ought  to  be  amended. 

"  2.  That  imprisonment  for  non-payment  of  alimentary  debts  ought  not  to  be  totally 
abolished. 

"3,  That 
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*^  3.  That  £Euliire  to  pay  an  alimentary  debt  ought  not  to  be  made  a  crime  or  offence  to 
be  followed  by  conviction  and  by  imprisonment  as  in  punishment  of  a  crime  or  ofiience^ 
but  that  such  fisdlure  ought  to  be  treated  as  a  breach  of  civil  obligation^  for  compelling 
fulfilment  of  which,  when  the  failure  is  wilful,  imprisonment  for  a  limited  period  ought 
to  be  ordered  by  the  sentence  of  a  judge. 


«i 


^  4.  That  the  leading  provisions  and  conditions  applicable  to  such  imprisonment  should 
be  to  the  following  effect : — 

**  (1.)  That  any  sheriff  or  sheriff-substitute  may  commit  to  prison,  for  a  term  not 
exceeding  six  weeks,  or  until  pa}rment  of  the  sum  or  sums  of  ailment  and  expenses 
decerned  for  either  in  whole  or  in  such  instalments  as  the  sheriff  or  sheriff- substitute 
may  appoint,  or  until  the  creditor  is  otherwise  satisfied  any  person  who  fails  to 
pay  within  the  days  of  charge  any  sum  or  sums  of  aliment,  together  with  the 
expenses  of  process,  for  which  decree  has  been  pronounced  against  lum  by  any  com- 
petent court 

"  (2.)  That  the  warrant  to  commit  to  prison  may  be  applied  for  by  the  creditor  in 
the  sum  or  sums  decerned  for  without  any  concurrence. 

**  (3.)  That  the  application  shall  be  disposed  of  summarily,  and  without  any  writtfen 
pleadings. 

"  (4.)  That  the  failure  to  pay  the  aliment  and  expenses  of  process  shall  be  pre- 
sumed to  have  been  wilful  until  the  contrary  is  proved  by  the  person  found  liable 
therein,  but  that  an  order  for  imprisonment  shall  not  be  pronounced  if  it  is  proved 
to  the  satisfaction  of  the  sheriff  or  sheriff-substitute  that  the  person  making  default 
has  not  since  the  commencement  of  the  action  in  which  the  decree  was  pronounced 
had,  or  been  able  to  earn  the  means  of  paying  the  sum  or  sums  in  respect  of  which 
he  has  made  default,  or  such  instalments  thereof  as  the  sheriff  or  sheriffHsubstitute 
shall  consider  reasonable. 

''  (5.)  That  the  order  for  imprisonment  may  be  repeated  against  the  same  person 
in  respect  of  failure  to  pay  the  same,  or  any  subsequently  accruing,  sum  or  siuns  of 
aliment  or  expenses  of  process  under  the  decree,  at  intervals  of  not  less  than  six 
months. 

*^  (6.)  That  the  imprisonment  shall  not  to  any  extent  operate  as  a  satisfaction 
or  extinction  of  the  deot,  or  interfere  with  the  creditor's  other  rights  and  remedies 
for  its  recovery. 

^'  (7.)  That  the  creditor  upon  whose  application  the  order  for  imprisonment  is 

S renounced  shall  not  be  liable  to  aliment,  or  to  contribute  to  the  aliment  of,  the 
ebtor  while  incarcerated  under  such  order,  but'that  the  imprisoned  debtor  shall  be 
subject  to  the  prison  rules  applicable  to  prisoners  committed  for  contempt  of  court. 

**  5.  That  it  would  be  expedient  to  limit  the  period  of  imprisonment  for  non-payment 
of  rates  and  assessments,  and  that  the  period  should  be  limited  so  as  not  to  exceed  six 
weeks  in  respect  of  failure  to  pay  the  rates  and  assessments  due  to  a  particular  rating  « 

authority  for  one  year. 

'^  6.  That  the  existing  law  reladve  to  law-burrows  is  imsatisfactory,  and  ought  to  be 
amended. 

"  7.  That  it  is  desirable  to  preserve  or  provide  a  means  by  which  persons  in  fear  of 
violence  may  obtain  security  by  a  judicial  order  compelling  the  persons  from  whom  they 
apprehend  violence  to  find  caution  or  binding  them  over  to  keep  the  peace. 

^*  8.  That  if  it  should  be  resolved  to  retain  the  process  of  law-burrows  it  should  be 
provided : — 

'^(1.)  That  it  shall  not  be  competent  to  issue  letters  of  law-burrows  under  the 
Signet  in  the  Court  of  Session  or  Court  of  Justiciary. 

"  (2.)  That  upon  an  application  for  iaw-burrows  being  presented,  the  sheriff  or 
magistrate  shall  immediately  order  the  petition  to  be  served  on  the  person  complained 
against,  and  shali»  at  the  same  time,  grant  warrant  to  both  parties  to  dte  witnesses. 

'^  (3.)  That  in  the  event  of  the  party  compluned  against  appearing,  the  sheriff  or 
magistrate  shall  allow  the  parties,  if  they  or  either  of  them  dfesire  it,  a  proof  of  their 
averments,  and  that  upon  such  proof  being  taken,  if  proof  is  offiared,  the  application 
shall  be  du^posed  of  summarily. 

**  (4.)  That  in  ever}r  application  for  law-burrows  the  parties  shall  be  competent 
witnesses,  and  the  sheriff  or  other  magistrate  may  grant  tne  prayer  of  the  apphcataon 
npon  the  given  testimony  of  one  credible  witness,  although  such  witness  may  be  a 
party. 

^  (5.)  That  in  the  event  of  the  sheriff  or  magistrate  orderio^  caatton  to  be  found, 
the  amount  of  caution  shall  be  in  his  discretion. 

i88.  a  4  ''(6.)  That 
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''  (6.)  That  the  sheriff  or  magistrate  may,  in  the  event  of  his  ordering  caution  to 
be  founds  further  order  that  the  party  complained  against  shall,  failing  his  finding 
caution,  be  imprisoned  for  a  pericxi  not  exceeding  six  months  if  the  judge  be  a  sheriff 
or  sheriff-substitute,  and  not  exceeding  14  days  if  the  judge  be  a  justice  of  the 
peace. 

'^  (7.)  That  the  applicant  shall  not  be  bound  to  aliment  or  contribute  to  the  aliment 
of  the  person  complained  against  when  incarcerated  under  the  order  of  the  sheriff 
or  magistrate,  but  that  the  person  so  incarcerated  shall  be  subject  to  the  prison  rules 
applicable  to  prisoners  conmiitted  for  contempt  of  court. 

*'  9.  That  the  amount  of  aliment  to  be  awarded  to  a  civil  prisoner,  where  such  an 
award  of  aliment  is  competent,  should  be  left,  as  hitherto,  to  the  discretion  of  the  judge 
or  magistrate. 

'^  10.  That  the  proposal  contained  in  Section  8,  Sub-section  2,  of  the  Bill,  that  the 
jailor  or  other  person  in  whose  hands  the  sum  of  10  s.  shall  have  been  deposited  in  terms 
of  the  Act  6  Geo.  4,  c.  62,  shall  be  entitled  to  apply  the  said  sum  towards  payment  of  the 
aliment  of  the  prisoner,  is  proper  and  expedient.^* 

Motion  made,  and  Question,  That  the  Resolutions  to  be  proposed  by  the  Chairman  be 
now  considered — (The  Chairman)^ — put,  and  agreed  to. 

Proposed  Resolutions  1 — 2,  agreed  to. 

Proposed  Resolution  3,  considered. — Amendment  proposed  to  leave  out  after  the  word 
"  debt,"  the  words  "  ought  not  to  be  made  a  crime  or  offence  to  be  followed  by  conviction 
and  by  imprisonment  as  in  punishment  of  a  crime  or  offence,  but  that  such  failure '' — (Mr. 
Buchanan). — Question  put,  "  That  the  words  proposed  to  be  left  out  stand  part  of  tJhe 
Question  " — The  Committee  divided: 

Ayes,  7. 

Sir  Herbert  Maxwell* 
Colonel  Alexander. 
Dr.  Webster. 
Admiral  Sir  John  Hay. 
Mr.  Cochrane-Patriclc. 
Mr.  Synan. 
Mr.  Orr  Ewing. 

Mun  Question  put,  and  agreed  to. 

Proposed  Resolution  agreed  to. 

Proposed  Resolution  4,  postponed. 

Proposed  Resolutions  5 — 7,  agreed  to. 

Proposed  Resolution  8,  postponed. 

Proposed  Resolution  9,  postponed. 

Proposed  Resolution  10,  agreed  to. 

[Adjourned  till  Wednesday  next,  at  Two  o'clock. 


Noes,  6. 

Mr.  James  Campbell. 
Mr.  Ramsay. 
Mr.  Andrew  Grrant. 
Dr.  Cameron. 
Mr.  Buchanan. 
Mr.  Armitstead. 


Wednesday,  5th  July  1882. 


MEHBBBS  PBBSEKT  : 

The  Lord  Advocate  in  the  Chair. 


Mr.  Buchanan. 
Mr.  Ramsay. 
Mr.  Andrew  Grant 
Mr.  Armitstead. 
Mr.  Mackintosh. 
Dr.  Webster. 
Dr.  Cameron* 


Mr.  Cochrane-Patrick. 
Sir  Herbert  MaxwelL 
Colonel  Alexander. 
Mr.  Orr  Ewing. 
Admiral  Sir  John  Hay. 
Mr.  James  CampbelL 


Postponed  proposed  Resolutions  4  and  8,  amended,  and  agreed  to,  as  follows  : 

^*  4.  That  the  leading  provisions  and  conditions  applicable  to  such  imprisonment  should 
be  to  the  following  eflPect :  That  any  sheriff  or  sheriff-substitute  may  commit  to  prison  for 
a  period  not  exceeding  six  weeks,  or  until  payment  of  the  sum  or  sums  of  aliment,  and 
expenses  of  process  decerned  for,  or  such  instalment  or  instalments  thereof  as  the  sheriff 
or  sheriff-substitute  may  appoint,  or  until  the  creditor  is  otherwise  satisfied,  any  person 

who 
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who  wilfully  fails  to  pay  within  the  days  of  char2:e  any  sum  or  sums  of  aliment,  together 
with  the  expenses  oi  process,  for  which  decree  has  been  pronounced  against  him  by  any 
competent  court. 

"  Provided  (1.),  That  the  warrant  to  commit  to  prison  may  be  applied  for  by  the 
creditor  in  the  sum  or  sums  decerned  for  without  any  concurrence. 

'^  (2.)  That  the  application  shall  be  disposed  of  summarily,  and  without  any 
written  pleadings. 

"  (3.)  That  the  failure  to  pay  shall  be  presumed  to  have  been  wilful  until  the 
contrary  is  proved  by  the  debtor ;  but  that  a  warrant  of  imprisonment  shall  not  be 
granted  if  it  is  proved  to  the  satisfaction  of  the  sheriff  or  sheriff-substitute  that  the 
debtor  has  not,  since  the  commencement  of  the  action  in  which  the  decree  was 
pronounced^  possessed  or  been  able  to  earn  the  means  of  paying  the  sum  or  sums  in 
respect  of  which  he  has  made  default,  or  such  instalment  or  instalments  thereof  as 
the  sheriff  or  sheriff-substitute  shall  consider  reasonable. 

**  (4.)  That  a  warrant  of  imprisonment  may  be  granted  of  new,  subject  to  the  same 
provisions  and  conditions,  at  intervals  of  not  less  than  six  months,  against  the  same 
person  in  respect  of  failure  to  pay  the  same  sum  or  sums  of  aliment  and  expenses 
of  process,  if  or  in  so  far  as  still  remaining  due,  or  such  instalment  or  instalments 
thereof  as  the  sheriff  or  sheriff-substitute  snail  consider  reasonable,  or  any  sums 
afterwards  accruing  due  under  the  decree,  or  such  instalment  or  instalments  thereof 
as  the  sheriff  or  sheriff-substitute  shall  consider  reasonable. 

**  (5.)  That  the  imprisonment  shall  not  to  any  extent  operate  as  a  satisfaction  or 
extinction  of  the  debt,  or  interfere  with  the  creditor's  other  rights  and  remedies  for 
its  recovery. 

**  (6.)  That  the  creditor,  upon  whose  application  the  warrant  of  imprisonment  is 
granted,  shall  not  be  liable  to  aliment  or  to  contribute  to  the  aliment  of  the  debtor 
while  incarcerated  under  such  warrant ;  but  that  the  incarcerated  debtor  shall  be 
subject  to  the  enactments  and  rates  as  to  maintenance,  work^  discipline,  and  other- 
wise applicable  to  the  class  of  prisoners  committed  for  contempt  of  court" 


«j 


^  8.  That  if  it  should  be  resolved  to  retain  the  process  of  law-burrows,  it  should  be 
provided : — 

**(1.)  That  it  shall  not  be  competent  to  issue  letters  of  law-burrows  under  the 
Signet  in  the  Court  of  Session  or  Court  of  Justiciary. 

"  (2.)  U|)on  an  application  for  law-burrows  being  presented,  the  sheriff  or  sheriff- 
substitute  or  justice  of  the  jjeace  shall  immediately,  and  without  taking  the  oath  of 
the  applicant,  order  the  petition  to  be  served  upon  the  person  complained  against, 
and  shall  at  the  same  time  grant  warrant  to  both  parties  to  cite  witnesses. 

"  (3.)  At  the  diet  of  proof  appointed,  or  at  any  adjourned  diet,  the  application 
shall  be  disposed  of  summarily  under  the  provisions  of  the  Summary  Jurisdiction 
Acts,  and  without  any  written  pleadings  or  record  of  the  evidence  being  kept,  and 
expenses  may  be  awarded  against  either  party,  if  and  as  it  shall  seem  just. 

**  (4.)  In  every  application  for  law-burrows  the  parties  shall  be  competent  witnesses, 
and  the  sheriff  or  sheriff-substitute,  or  justice  of  tne  peace,  may  grant  the  prayer  of 
the  petition  upon  the  sworn  testimony  of  one  credible  witness,  although  such  witness 
may  be  a  party. 

"(5.)  In  the  event  of  the  sheriff  or  sheriff-substitute,  or  justice  of  the  peace 
ordering  caution  to  be  found,  the  amount  of  caution  shall  be  in  his  discretion. 

"  (6.)  The  sheriff  or  sheriff-substitute,  or  justice  of  the  peace  may,  in  the  event  of 
his  ordering  caution  to  be  found,  further  order  that  the  party  complained  against 
shall,  failing  his  finding  caution,  be  imprisoned  for  a  period  not  exceeding  six  months, 
if  the  order  be  made  by  a  sheriff  or  sheriff-substitute,  and  not  exceeding  14  days,  if 
the  order  be  made  by  a  justice  of  the  peace. 

**  (7.)  It  shall  be  in  the  power  of  the  sheriff  or  sheriff-substitute,  or  justice  of  the 
peace,  to  order  the  party  complained  against,  to  grant  his  own  bond  without  cfction, 
for  diily  implementing  the  terms  of  the  order,  and  failing  such  bond  being  granted 
within  the  time  limited  by  the  order,  such  order  may  further  direct  that  the  party 
failing  shall  be  imprisoned  for  such  periods  as  aforesaid. 

*^  (8.)  The  applicant  shall  not  be  bound  to  aliment  or  contribute  to  the  aliment  of 
the  persons  complained  against  when  incarcerated ;  but  the  person  so  incarcerated 
shall  be  subject  to  the  enactments  and  rules  as  to  maintenance,  work,  discipline,  and 
otherwise  applicable  to  the  class  of  prisoners  committed  for  contempt  of  court." 

Postponed  proposed  Resolution  9  agreed  to. 

[Adjourned  till  Wednesday  next,  at  Twelve  o'clock. 
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Wednesday y  \9th  July  1882. 


MEMBERS  present: 

The  Lord  Advocate  in  the  Chair. 


Admiral  Sir  John  Hay. 
Dr.  Cameron. 


Colonel  Alexander. 
Mr.  James  Campbell. 
Dr.  Webster. 

Preamble  postponed. 

Clauses  1 — 2,  agreed  to. 

Clause  3,  amended,  and  agreed  to. 

Clause  4,  disagreed  to. 

Clauses  5 — 8,  amended,  and  agreed  to. 

Clause  9,  agreed  to. 

New  Clause, — "  Power  to  imprison  for  wilful  failure  to  obey  decree  for  alimentary 
debt " — (The  Chairman), — read  the  first  and  second  time,  and  added. 

Preamble  agreed  to. 

Ordered,  To  Report  the  Bill,  as  amended,  to  the  House,  together  with  the  Minutes  of 
Evidence,  and  an  Appendix. 


EXPENSES    OF    WITNESSES. 

NAME 

OF 

WITNESS. 

Profession 

or 
Condition. 

From 
whence  Summoned. 

Number 

of 

Days  Absent 

Home,  under 

Orders 
of  Committee. 

Allowance 

daring 

Absence 

from  Home. 

Expenses 

of 
Journey  to 

London 
and  back. 

TOTAL 

Expenses 

allowed 

to  Witness. 

£.  t.  d. 

£.  t.   d. 

£.  ».   d. 

Warke,  J.  - 

Solidtop  - 

Glasgow  . 

3 

6    6- 

6  15    . 

12    1    - 

ThoroBon,  J.  C.  - 

Sheriff  Substitute 

Aberdeen 

4 

4    4- 

6  18    6 

11    2    6 

Bell,  A.  BeatBon 

Chairman,  Prison 
Scotland. 

Edhiburgh 

3 

3    3- 

5  16    - 

S  18    - 

Buglaaa,  William  B.  - 

Goyemor,  Glas- 
gow Prison. 

Glasgow  • 

4 

4    4- 

.    nH     - 

4    4- 

Cheyne,  John    - 

Sheriff  Substitute 

Dundee  •       -       - 

4 

4    4- 

6  10    - 

10  14    - 

Solicitor  - 

Edinburgh 

3 

6    6- 

5  14    - 

12    -    - 

Patrick,  W.  S.  N.      . 

Solicitor  -       - 

Dairy  (Ayrshipe)     - 

3 

6    6- 

6  15    - 

12     1    - 

Taylor,  Jamea  • 

0 

Governor  of  Her 
Majesty'sPriKin. 

Ayr         ... 

3 

3    3- 

5  12    - 

8  15    - 

Tomson,  Willi«n       - 

Messenger,  She- 
riff's  Court 

Wishaw  .       -       - 

3 

2    5- 

5  10    - 

7  15    - 

Archibald,  Robert      - 

SoUdtor   -        - 

Hamilton 

3 

6    6- 

6  12    - 

11  18     - 

Brown,  Thomaa 

Inspector  of  Poor 

Dundee  ... 

3 

3    8- 

2    1    - 

5    4- 

Wiisoo,  John  Dove    - 

Sheriff  Substitute 

Aberdeen 

2 

2    2- 

TOTAL     - 

.    nU     - 

2    2- 

106  14    6 
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LIST     OF     WITNESSES. 

Monday y  8ih  May  1882. 

PAQB 

Mr.  James  Badenach  Nicolson      --------.        i 

Mr.  John  Wark   --------•-..9 

Friday,  I2th  May  1882. 

Mr.  John  Comrie  Thomson  ----------24 

Mr,  John  Cheyne         -----------44 

Monday,  I5th  May  1882. 

Mr.  Andrew  Beatson  Bell     -        -        -        -        -        -        -        -        -        -52 

Mr.  Bodlington  Buglass        -•--.....,53 

Mr.  John  Alexander     --         ---------69 

Mr.  James  Craig  --------.-.74 

Friday,  I9th  May  1882. 

Mr.  James  Lamond      ------.        ....yg 

Mr.  William  Smith  Neill  Patrick 86 

Mr.  James  Taylor         ------.--..     xOl 

Mr.  William  Cullinan  ---------«.     X04 

Mr.  Fraser  Mackintosh^  m.p.         ------...    iqq 

Mr.  Robert  Cochrane    -------..-.     iqq 

Monday,  22nd  May  1882. 

Mr.  William  Thomson  ----------.     109 

Mr.  Robert  Archibald  ------....     120 

Monday,  5th  June  1882. 

Mr.  James  Badenach  Nicolson       ---f---..     129 
Mr.  Thomas  Brown       ---------..143 

Thursday,  8th  June  1882. 
Mr.  John  Doye  Wilson         -------...    145 


Digitized  by 


Google 


[  1  ] 


MINUTES    OF    EVIDENCE. 


Monday,  8th  May  1882. 


MEMBERS   present: 


The  Lord  Advocate. 
Colonel  Alexander. 
Mr.  Armitstead. 
Mr.  Buchanan. 
Dr.  Cameron. 
Mr.  James  Campbell. 
Mr.  Orr  Ewing. 
Mr.  Alexander  Grant. 


Admiral  Sir  John  Hay. 
Mr.  Compton  Lawrance. 
Sir  Herbert  Maxwell. 
Mr.  Cochrane-Patrick. 
Mr.  Kamsay. 
Mr.  Synan. 
Mr.  Webster. 


The  lord  ADVOCATE,  in  the  Chair. 


Mr.  James  Badenach  Nicolson,  called  in ;  and  Examined. 


Chairman. 

1 .  You  are  a  Member  of  the  Scottish  Bar  ? — 
I  am. 

2.  You  have  devoted  a  good  deal  of  attention 
to  the  matters  of  law  with  which  this  Bill  deals  ? 
—  I  have. 

3.  Would  you  have  the  goodness  to  state  first 
to  the  Committee  the  law,  or  the  main  propositions 
of  the  law,  relative  to  imprisonment  for  alimen- 
tary debts? — The  position  in  which  the  law  of 
imprisonment  in  regard  to  alimentary  debts 
stands  is  this:  That  when,  under  the  Act  of 
5  &  6  Will.  4,  c.  70,  imprisonment  for  debt  for 
sums  under  8  /•  6  s.  8  c/.  was  abolished,  alimentary 
debts  were  excepted  from  the  operation  of  that 
statute.  Then,  again,  when  the  Arrestment  of 
Wages  Limitation  Act  was  passed  in  the  33  & 
34  Vict.  c.  63,  alimentary  debts  were  again  ex- 
cepted from  the  operation  of  that  statute.  In 
1880  an  Act  was  passed  (43  &  44  Vict.  c.  34), 
the  object  of  which  was  to  carry  the  change  in 
regard  to  the  power  of  imprisonment  for  debt 
very  much  further  than  it  had  ever  been  done 
before;  and  in  that  statute  again  alimentary 
debts  were  excepted  from  the  operation  of  the 
statute.  So  that  at  the  present  moment  alimen- 
tary debts  may  be  the  subject  of  imprisonment 
very  much  as  they  were  before  legislation  was 
commenced  in  regard  to  reducing  tne  power  of 
imprisonment  for  aebt  at  all. 

4.  Will  you  kindly  tell  us  how  much  of  the 
general  law  relative  to  imprisonment  for  debt 
which  was  modified  by  other  statutes  was  left 

0.107. 


Chairman — continued. 

standing  with  reference  to  alimentary  debt? — 
The  law  of  imprisonment  for  debt  was  this,  that 
where  a  debt  had  been  incurred  by  any  person, 
after  it   had    been   constituted  by   the   appro- 

{)riate  means,  either  by  a  decree  of  a  court  of 
aw,  or  in  such  exceptional  cases  as  bills  of  ex- 
change where  these  had  been  made  the  subject  of 
a  registered  protest,  which  was  equivalent  to  a 
decree,  and  after  a  charge  had  been  given  (I  am 
speaking  of  the  present  machinery,  not  the  old 
method)  against  the  debtor,  on  the  expiration  of 
the  days  of  charge,  then  it  was  competent  to  the 
creditor  to  enforce  his  debt  against  the  debtor  by 
putting  him  in  prison. 

5.  And  that  right  of  imprisonment  belonged 
to  the  creditor  without  the  intervention  of  a 
judge  ? — It  belonged  to  the  creditor  without  the 
intervention  of  a  judge. 

6.  When  he  had  once  constituted  his  debt  and 
done  his  other  diligence,  as  it  is  termed  in  Scot- 
land, the  matter  of  imprisonment  was  in  the 
creditor's  hands  ? — The  matter  of  imprisonment 
was  then  in  the  hands  of  the  creditor. 

7.  Was  there  any  limitation  to  the  period  of 
imprisonment  ? — There  was  not. 

8.  Were  there  any  conditions  attached  to  tha 
imprisonment  as  regards  aliment  of  the  imprisoned 
debtor  ? — There  were. 

9.  Tell  the  Committee  what  they  were? — 
Under  the  Act  of  Grace,  as  it  was  called^ 
amended  by  some  recent  statutes,  the  debtor  who 
was  imprisoned  was  entitled  to  demand  that  his 

A  creditor 
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Mr.  NicoLSON. 


lOoTitinued, 


Chairman — continued. 

creditor  should  aliment  him  in  prison,  if  he  was 
unable  to  aliment  himself.  The  exact  amount  of 
the  aliment  to  be  ^ven  to  the  debtor  was  a 
matter  in  the  discretion  of  the  judge,  and  some 
amount  of  variation  exists,  and  nas  existed  as  to 
the  amount  of  aliment  awarded,  I  think  ranging 
from  as  low  a  figure  as  4  cf.  a  day  up  to  some- 
thing like  Is.  4:d. 

10.  What  was  the  common  figure? — The  com- 
mon figure  was  somewhere  about  Is, 

11.  Was  it  so  much  as  that  ? — I  beg  pardon  ; 
you  asked^  as  I  understood,  the  average.  The 
common  figure  is  a  little  diflScult  to  give. 

12.  Was  it  about  9  d.  or  10  d.  ?— Tenpence  I 
should  say  was  about  the  most  common.  I  have 
a  return  here  which  shows  the  figures  in  the  dif- 
ferent courts. 

13.  There  is  a  printed  Return,  ordered  by  the 
House  of  Commons  on  the  20th  February  1882, 

ferhaps  it  might  be  convenient  to  have  that? — 
see  the  highest  given  here  is  1 «.,  and  the  lowest 
is  4rf. 

14.  That  is  a  Return  of  the  persons  who  were 
imprisoned  at  midnight  on  the  31st  March  1881, 
and  on  the  30th  June  1881  ?— Yes.  {The  Return 
was  handed  in,) 

15.  Can  you  tell  us  whether  there  has  been 
any  variation  of  the  rate  recently? — I  am  not 
able  to  answer  that  question,  as  it  does  not  come 
within  my  own  knowledge. 

16.  Were  there  any  other  conditions  attached 
to  the  creditor's  right  to  imprison  his  debtor? — 
There  was  the  power  of  the  debtor  applying  for 
a  cessio. 

17.  Will  you  shortly  explain  that? — Origi- 
nally it  was  only  a  debtor  who  was  imprisoned 
who  could  apply  for  a  cessioy  but  under  the 
Sheriff  Court  Act  of  1876,  I  think  it  was,  a 
debtor  who  was  liable  to  imprisonment  was 
entitled  to  apply  to  the  judge  for  what  was  called 
the  remedy  of  cessio  honorum, 

18.  Will  you  kindly  explain  that?— The  cessio 
honor nm  was  of  this  nature,  that  on  the  debtor 
executing  a  disposition,  omnium  bonorum,  con- 
veying over  to  his  creditors  the  whole  of  the  pro- 
perty he  was  possessed  of,  he  was  entitled  to 
liberation  from  prison. 

19.  Was  that  an  expensive  process  ? — I  should 
not  say  that  it  was  an  expensive  process,  but 
still  it  was  attended  with  some  cost,  and  under 
the  law,  before  the  Act  of  Parliament  of  1880  was 
passed,  there  was  no  doubt  that  the  cost  attending 
it  very  frequently  was  an  obstacle  in  the  way  of 
a  debtor  obtaining  release  from  prison.  Under 
the  Act  of  1880  there  were  such  changes  made 
in  the  methods  of  obtaining  a  cessio,  that  it  is  now 
a  very  much  more  easy  method  that  it  was 
before. 

20.  Can  you  tell  what  would  be  about  the  cost 
of  taking  out  a  cessio  now  ? — I  am  not  able  to 
give  that  figure. 

21.  Are  there  any  rules  of  law  on  that  subject 
which  you  desire  to  state  ? — No,  I  do  not  think 
80.  Your  Lordship  is  aware  that  under  the  Re- 
port of  the  Select  Committee  which  sat  on  what 
IS  called  "The  Fraudulent  Debtors  (Scotland) 
Bill,"  which  ultimately  became  the  Act  of  1880, 
and  which  I  understand  has  been  referred  to  this 


Chairman — continued. 
Committee,  a  verv  large  amount  of  evidence  has 
been  given  which  I  have  only  been    repeating 
rather  cursorily  just  now. 

22.  You  have  told  us  the  rules ;  'would  you 
kindly  tell  us  upon  what  rationale  imprisonment 
for  debt  was  allowed ;  what  was  the  principle  or 
ground  of  it? — That  often  has  been  made  a 
matter  of  controversy  ;  but  I  think  the  prevail- 
ing opinion  of  Scotcn  lawyers  was  that  a  debtor 
who  had  been  charged  under  the  writ  issuing 
from  the  King's  Court,  if  he  disregarded  that 
charge,  was  reckoned  a  rebel,  and  as  a  rebel  v^as 
liable  to  be  imprisoned  in  the  King*s  prison. 

23.  Under  the  old  laws  of  horning,  and  so  on? 
— Yes,  under  the  laws  of  horning. 

24.  The  theory  was  that  he  became  a  rebel 
against  the  King  ? —  That  was  the  principle 
understood  to  be  at  the  bottom  permitting  im- 
prisonment for  debt. 

25.  These  are  the  rules  which  survive  in  regard 
to  alimentary  debts.  Of  course  the  case  of  ali- 
mentary debts  was  excepted  by  the  Bill  of  1880? 
— The  case  of  alimentary  debts  was  excepted  by 
the  BUI  of  1880. 

26.  And  the  report  of  the  evidence  there  will 
show  what  passed  on  that  subject  ? — It  will.  Espe- 
cially I  may  refer  to  the  evidence  of  Mr.  Clark, 
the  sheriff  principal  of  the  county  of  Lanark,  and 
Mr.  Wilson,  sheriff  substitute  of  the  counties  of 
Aberdeen  and  Kincardine.  They  go  very  fully 
into  the  matter  of  imprisonment  for  alimentary 
debt,  and  express  very  strongly  their  opinion  that 
it  was  not  advisable  to  continue  the  exception  in 
the  case  of  alimentary  debts. 

27.  Does   it  occur   to  you  to   add   anything 
on    the    subject    of   alimentary    debts,    as    re- 
gards  the   expediency   of  continuing   or   doinff 
away  with  imprisonment  for  them? — 1    should 
like    to    say,    very    generally,    that    the    usual 
case  in  which  imprisonment  for  alimentary  debt 
is  resorted  to,  is  where  the  mother  of  an  illegiti- 
mate child  has  proceeded  against  the  father  and 
obtained  a  decree,  and  being  unable  to  operate 
it  by  other  diligence,  endeavours  to  do  so  by 
putting  the  father  in  prison.     When  she  does  so 
under  the  law  which  I  have  already  explained, 
she  is  bound  to  aliment  her  debtor  in  prison,  and 
it  does  appear  to  me  to  be  rather  absurd  that  a 
person  claiming  aliment  should  have  to  put  her 
debtor  in  prison,  and  then  maintain  him  there. 
There  seems  an  absurdity  in  the  whole  thing; 
it  seems  to  me  that  some  other  method  should 
be    obtained   of    proceedinff    against  a   debtor 
in  such  a  case,  rather  than  that  the  woman,  who 
by  instituting  the  proceedings    declares  that  she 
is  unable  to  support  the  child  herself,  has  to  sup- 
port her  own  debtor  in  confinement. 

28.  Do  you  think  that  she  implies  that  she 
is  unable  to  support  the  child  herself  by  taking 
steps  against  the  debtor  for  aliment ? — ISot  alto- 
getner.  Perhaps  I  should  modify  my  answer. 
5fo  doubt  she  would  be  entitled  to  go  against 
the  father,  even  although  she  was  wealthy,  but 
the  usual  case  undoubtedly  is  that  the  mother  of 
the  illegitimate  child  is  a  person  in  poor  circum- 
stances, who  institutes  the  proceedings  which  led 
to  the  imprisonment  of  the  father, 

29.  Do  you  think  she  would  have  recourse  to 
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a  measure  which  implied  outlay  on  her  own  part 
unless  she  thought  the  man  had  means  which  she 
could  reach  in  that  way,  but  not  in  any  other 
^ay  ? — I  have  no  doubt  that  in  many  cases  that 
is  at  the  l>ottora  of  her  proceedings.  In  other 
cases  I  have  no  doubt  they  are  used  as  a  means 
of  endeavouring  to  force  the  relatives  of  the 
father  to  come  forward,  and  by  paying  for  the 
aliment  to  entitle  him  to  his  release. 

30.  Such  as  in  the  case  of  a  young  man  who 
had  wealthy  friends?— No  doubt.  1  may  say 
tHs,  where  the  woman  is  very  poor  this  remedy, 
of  course,  is  of  no  use  at  all,  because  she 
is  not  able  to  pay  the  aliment  of  the  debtor  in 
prison,  and  he  will  be  at  once  entitled  to  his 
release  under  the  Act  of  Grace. 

31.  What  is  the  usual  amount  of  aliment 
awarded  in  respect  of  an  illegitimate  child  in 
Scotland  ? — I  believe  2  «.  6  cf.  a  week. 

32.  I  think  that  is  so.  Apparently,  if  you  take 
10  d.  a  day,  which  you  have  given  us  as  the 
average  of  the  debtor,  there  would  be  much  more 
to  pay  than  to  receive  ?-*A  good  deal  more. 

S3.  So  imprisonment  would  only  be  resorted 
to  as  a  means  of  indirectly  producing  the  money? 
— That  is  80. 

34»  Have  you  such  experience  as  will  enable 
you  to  say  whether  it  has  been  commonly  eflfective 
m  making  money  forthcoming  ? — I  believe  not. 

35.  Have  you  any  statistics  which  would 
enable  you  to  say  how  long  debtors  for  such 
debts,  I  mean  in  the  case  of  children,  have  been 
kept  in  prison  ? — No ;  I  have  not. 

36.  You  are  not  in  a  position  to  tell  the 
Committee  that  r — I  am  not. 

37.  Can  you  tell  us,  is  imprisonment  very  often 
resorted  to  by  women  who  are  the  mothers  of  ille- 

fitimate  children  ? — There  is  no  doubt  that  it  has 
een  pretty  often  resorted  to.  The  Return  which 
I  have  here  shows  that  on  the  Slst  March  1881 
there  were  in  prison,  in  all  the  prisons  of  Scotland, 
19  males  in  respect  of  alimentary  debts  for  the 
support  of  illegitimate  children;  on  the  31st 
June  1881,  there  were  28  males  in  prison  on  the 
same  account,  so  that  there  can  be  no  doubt  that 
it  is  a  power  which  is  in  constant  exercise  at  the 
present  moment. 

38.  You  have  spoken  of  what  is,  no  doubt,  the 
most  common  alimentary  debt ;  would  you  kindly 
give  the  Committee  any  other  example  of  alimen- 
tary debts  to  which  the  law,  as  you  have  stated 
it,  applies? — In  the  case  of  a  claim  by  legiti- 
mate children,  or  by  a  wife  against  a  husbands  or 
by  a  parent  against  children,  in  all  these  cases 
the  liability  is  of  the  nature  of  an  alimentary 
debt,  and  might  be  enforced  by  imprisonment. 
I  find  on  looking  at  the  same  Betum,  that  on  the 
31st  March  1881  there  was  one  male  in  prison 
for  an  alimentary  debt  for  the  support  of  his  wife, 
and  on  the  30th  June  1881  there  were  two  men 
in  prison  on  that  account. 

39.  So  that  you  have  no  doubt  that  is  relatively 
rare? — I  have  no  doubt  that  that  is  relatively 
rare. 

40.  And  none  apparently  as  between  parents 
and  children  ? — None. 

4 1 .  Does  the  right  of  imprisonment  for  aliment* 
ar^  debts  cover  the  costs  of  a  suit,  as  well  as  the 
ahment  money  ? — It  does. 
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42.  Is  that  often  a  large  item? — That  often 
may  be  a  very  large  item.  In  the  evidence  to 
which  I  have  referred  there  are  figures  given  by 
Sheriff  Clark  and  Sheriff  Wilson  wnich  snow  that 
these  expenses  may  run  up  as  high  as  100  Z.,  and 
may  be  a  very  large  addition  indeed  to  the  burden 
of  the  alimentary  debt. 

43.  And  I  suppose  that  might  be  so  in  the  case 
of  a  wife  suing  for  aliment  against  the  husband 
also  ? — Yes,  and  as  likely  in  that  case  as  in  the 
other. 

44.  Have  you  any  opinion  as  to  the  expe- 
diency or  inexpediency  of  abolishing  imprison^ 
ment  for  alimentary  debts  ? — When  I  was  ex- 
amined before  the  Committee  in  1880 1  expressed 
the  opinion  that  it  was  a  matter  to  be  very  care-' 
fully  considered,  because,  undoubtedly,  it  is  a 
power  which  is  in  constant  use  even  down  to  the 
present  time.  At  that  time  I  had  not  an  oppor- 
tunity of  reading,  and  could  not  have  had  an 
opportunity  of  reading,  the  evidence  of  Sheriff 
Clark  and  Sheriff  Wilson,  both  of  whom  are  very 
experienced  sheriffs.  With  the  further  considera- 
tion I  have  been  able  to  give  to  the  matter,  I 
must  say  that  I  think  with  safeguards  in  the  way 
which  I  would  suggest  it  would  oe  well  to  remove 
the  exception  in  the  case  of  alimentary  debts, 
and  to  bring  them  within  the  same  provisions 
which  now  operate  in  regard  to  debts  generally. 

45.  I  will  ask  you  immediately  what  you 
would  suggest ;  but  before  passing  to  that,  are 
there  an^  considerations  affecting  alimentary 
debts  which  do  not  affect  other  debts  in  this 
matter  of  imprisonment?  There  must  have  been 
some  reason  which  led  the  Committee  to  preserve 
the  right  of  imprisonment  for  alimentary  debts, 
which  did  not  in  their  judgment  apply  to  other 
debts.  Does  any  reason  occur  to  you  ? — No ;  I 
cannot  say  at  the  present  time  of  day  that  there 
is  any  reason.  I  have  no  doubt  that  there  was 
a  feeling  of  what  one  might  call  consideration 
and  sympathy  for  mothers  of  illegitimate  children. 

46.  I  wish  to  know  whether  you  think 
there  are  considerations  applicable  to  one  class 
of  debts,  and  not  to  the  other? — ^I  was  say- 
ing I  should  imagine  the  reason  which  led  to 
the  Legislature  making  an  exception  in  the  case 
of  alimentary  debts  was  that  they  had  a  special 
feeling  of  consideration  and  sympathy  for  the 
creditors  of  these  debtors,  especially  for  the 
mothers  of  illegitimate  children  whose  position 
assumed  that  mej  had  been  to  a  certain  extent 
the  sufferers  by  the  wrongdoing  of  others. 

47.  Are  not  the  fathers  of  illegitimate  children 
very  often  young  men  not  possessed  of  any 
large  visible  resources  ? — I  have  no  doubt  that 
would  be  so. 

48.  But  from  whom  money  might  be  extracted 
by  compulsitor  ? — That  is  another  consideration 
wnich  I  have  littie  doubt  was  present  to  the 
Legislature. 

49.  Will  you  kindly  tell  us  what  proposal  you 
would  make  in  respect  of  this  matter.  I  under- 
stand you  have  some  proposal  different  from  that 
contained  in  tiie  Bill  ? — Yes,  different  from  the 
Bill.  Under  the  Poor  Law  Amendment  Act,  1845 
(the  8  &  9  Vict.  c.  83),  provision  is  made 
by  the  80tii  section  for  the  punishment, 
as  rogues  and  vagabonds,  of  husbands  and 
fathers,    and    of    the    mothers    and    putative 
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fathers  of  illegitimate  children,  who  desert  or 
neglect  to  maintain  those  who  are  dependent 
upon  them.  Take  the  particular  case  we  are 
dealing  with  under  Section  80,  the  putative  father 
of  an  illegitimate  child,  who  neglects  to  maintain 
his  illegitimate  child,  mav  be  proceeded  against 
as  a  rogue  and  vagabond  under  an  old  Act  of 
Parliament,  at  the  instance  of  the  inspector  of 
the  poor  of  the  parish,  and  he  may,  on  convic- 
tion, be  punished  by  fine  or  imprisonment,  with 
or  without  hard  labour,  at  the  discretion  of  the 
sheriff.  Now  that  remedy,  at  present,  is  only 
applicable  to  the  case  where  the  child  has 
become  chargeable  to  the  parish,  and  has  be* 
come  the  subject  of  parochial  relief.  It  is  only 
in  that  case  that  the  inspector  may  institute 
proceedings  under  Section  80.  It  occurs  to  me 
to  suggest  that  something  of  the  same  kind  might 
very  well  be  applied  to  the  case  of  the  fathers  of 
illegitimate  children  where  no  chargeability  had 
taken  place  upon  any  parish.  I  would  suggest 
that  it  should  be  made  a  crime  punishable  by  im- 
prisonment, for  a  certain  short  period,  if  anyone 
against  whom  a  decree  for  aliment  had  been  ob- 
tained, should  wilfully,  and  without  excuse,  re- 
fuse or  fail  to  implement  that  decree. 

50.  What  period  of  imprisonment  would  you 
suggest  ? — Perhaps  you  would  allow  me  to  read 
the  clause  which  I  have  drafted,  which  would 
embody  the  view  that  I  have  now  suggested.  It 
is  this  :  "  If  any  person  against  whom  a  decree 
for  aliment  has  become  final  shall  wilfully,  or 
without  reasonable  excuse,  refuse  or  fail  to  pay 
the  sum  or  sums  contained  in  the  decree,  he  shall 
be  deemed  guilty  of  a  crime  and  offence,  and  on 
conviction  before  the  sheriff  in  a  summary  man- 
ner, at  the  instance  of  the  procurator  fiscal, 
shall  be  liable  to  imprisonment  for  any  term  not 
exceeding  six  weeks,  with  or  without  hard  la- 
bour.** 

51.  Do  you  propose  that  these  six  weeks  shall 
acquit  him  of  liability  to  future  imprisonment  ? 
—That  would  be  a  punishment ;  it  would  have 
no  bearing  on  the  debt,  the  debt  would  remain. 

52.  Would  that  be  all  the  imprisonment  he 
would  be  liable  to? — That  is  all  the  imprison- 
ment which  I  contemplate  he  would  be  liable  to, 
and  of  course  being  at  the  instance  of  the  pro- 
curator fiscal,  who  is  subject  to  the  directions  of 
your  Lordship  in  another  capacity,  I  have  no 
doubt  the  possibility  of  renewed  imprisonment  for 
a  particular  sum  of  aliment  would  oe  prevented. 

53.  There  is  this  difference  between  an  ali- 
mentary debt  and  an  ordinary  debt,  that  an 
ordinary  debt  is  incurred  once  for  all,  while  an 
alimentary  debt  goes  on  accruing  during  each 
year  until  the  child  is  12  or  14.  Taking  the  case 
of  a  decree  got  by  a  woman  for  the  aliment  of 
a  male  child,  for  instance,  would  you  propose 
that  if  that  were  not  paid,  one  imprisonment  in 
the  first  year  should  acquit  the  father  from  all 
liability  to  any  further  imprisonment? — No,  I 
would  not. 

54.  Then  at  what  periods  would  you  allow  im- 
prisonment to  recur  ? — I  think  probably  it  would 
be  a  proper  thing  that  it  should  be  once  a  year. 

55.  That  it  £ould  be  liable  to  recur  once  a 
year? — To  recur  once  a  year  for  the  same 
period. 


Chairman — continued. 

56.  That  is  to  say,  for  six  weeks  during  the 
year? — For  six  weeks  during  the  year. 

Mr.  Cochrane-Patrick. 

57.  Do  you  mean  that  the  imprisonment 
would  go  on  until  the  time  of  the  puberty  of 
the  child?— Yes. 

Cliairman. 

58.  Your  view  would  be  to  treat  the  aliment 
of  each  year  as  a  separate  debt,  non-payment  of 
which  would  be  visited  by  a  punishment  of  six 
weeks'  imprisonment  in  each  year  ? — Yes. 

59.  There  is  a  plain  difference  between  a  debt 
growing  de  anno  in  annum  and  a  debt  due  under 
bill  of  exchange,  or  tlie  like  ? — Yes,  no  doubt. 

60.  You  have  not  ^oue  into  that  matter  in  the 
clause  ? — No,  certainly  not 

61.  I  put  that  question  to  you  because  I  did 
not  know  whether  your  clause  was  intended  to 
make  one  imprisonment  serve  for  the  a^^egate 
liability  ? — The  clause  does  not  meet  the  point 
you  have  mentioned,  and  I  think  the  clause 
would  be  quite  incomplete  without  its  either 
inserting  expressly  what  I  have  hinted  at,  or 
expressly  negativing  it.  The  clause  as  drawn  is 
not  clear,  but  it  should  be  made  clear  one  way  or 
the  other. 

62.  Has  it  ever  occurred  to  you,  or  do  you 
know  whether  it  is  the  case,  that  sometimes 
imprisonment  of  men  who  have  incurred  debts 
for  illegitimate  children  has  been  resorted  to  by 
the  relatives  of  the  woman  as  a  means  of  com- 
pelling marriage  ? — I  believe  it  has. 

63.  Do  you  consider  that  to  be  expedient  or 
inexpedient? — Most  inexpedient. 

64.  Are  there  any  specialities  in  the  Scotch 
law  of  marriage  which  m  your  judgment  lead  to 
that  compulsitor  being  applied?— jPossibly  the 
desire  to  legitimate  the  child  might  lead  to 
such  a  method  being  resorted  to. 

65.  That  is  a  very  common  desire  amongst 

Seople  in  Scotland,  is  it  not  ? — A  very  common 
esire. 

66.  Do  you  consider  the  law  of  legitimation 
by  subsequent  marriage  expedient  or  inexpedient? 
— That  is  rather  a  large  question.  I  have  an 
opinion  upon  it;  my  Opinion  is  that  upon  the 
whole  the  law  of  legitimation  by  subsequent 
matrimony  is  not  conducive  to  the  morality  of 
women  in  Scotland. 

67.  Is  there  anything  else  that  occurs  to  you 
on  the  matter  oi  imprisonment  for  alimentary 
debt?— No,  I  think  that  is  all.  That  is  all  I 
have  to  say  on  alimentary  debts. 

68.  The  next  provision  of  the  Bill,  Clause  4, 
proposes  to  amend  the  law  as  to  proceedings 
against  debtors  in  mediiatione  fug<B.  Kindly 
explain  to  the  Committee  what  the  law  at  present 
is  as  to  proceedings  against  debtors  in  meditatione 
/m^^  ?— ^Perhaps  the  shortest  way  I  could  do  it 
may  be  to  refer  to  the  evidence  I  gave  on  page  6 
of  the  Keport  of  the  Committee  of  1880;  *'In 
Scotland  the  process  of  arrest  on  a  meditadone 
fug(B  warrant  is  this:  the  debt  must  be  above 
8 1  6  «.  8  e^. ;  it  need  not  be  due ;  it  may  be  a 
future  debt,  or  a  contingent  debt.  Then  the 
debtor  must  be  on  the  pomt  of  leaving  Scotland 
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and  the  creditor  must  make  an  oath,  first,  as  to 
the  verity  of  the  debt ;  and,  secondly,  that  the 
debtor  is  about  to  abscond.  The  debtor  is 
examined  before  the  magistrate,  and  if  ^  the 
magistrate  is  satisfied  that  it  is  a  case  in  which  a 
warrant  should  be  granted,  the  order  is  that  the 
debtor  shall  find  caution  dejudicio  sisti,  or  to  abide 
the  issue  of  the  diligence.'' 

69.  Are  there  any  evils  or  defects  of  the  exist- 
ing law  which  occur  to  you  ? — Of  course,  im- 
prisonment as  against  the  debtor  before  the 
absconding  is  inconsistent  with  the  general 
principle  of  withdrawing  the  power  of  imprison- 
ment for  debt  altogether,  and  if  the  Legislature 
is  disposed  to  diminish  or  entirely  to  withdraw 
the  number  of  cases  in  which  imprisonment  for 
debt  can  be  enforced,  it  rather  appears  to  me 
that  the  proof  of  the  need  for  an  exception  in 
the  case  of  absconding  debtors  lies  upon  those 
who  are  in  favour  of  the  procedure  being  retained. 
I  should  say  this,  that  under  the  Act  which 
abolished  imprisonment  for  debt  under  Sl.6s,Sd. 
imprisonment  tVi  meditattonefufftB,  for  sums  under 
that  amount,  is  now  incompetent,  and  I  am  not 
aware  that  any  serious  consequence  has  arisen 
from  the  incompetency.  Then,  again,  under  the 
Act  of  1880,  which  as  you  are  aware  makes  it 
incompetent  to  imprison  for  any  debt  except 
alimentary  debts,  and  one  or  two  other  excepted 
cases,  whilst  it  is  still  competent  to  arrest  a 
debtor,  as  in  meditatiane  fugcs^  he  can  only  be 
kept  in  prison  up  to  the  point  of  decree.  Alto- 
gether it  seems  to  me  that  upon  the  whole,  as  the 
tendency  of  legislation  seems  to  be  to  reduce 
largely,  if  not  entirely  to  abolish,  the  power  of 
imprisonment,  it  would  be  well  to  extend  the 
action  of  the  Legislature  to  the  case  of  imprison- 
ment in  meditatione  fug(B,  I  may  say  for  myself 
that  in  1880  I  held  rather  a  contrary  opinion,  so 
far  as  I  had  applied  my  mind  to  it  then  ;  but  in 
the  course  of  that  inquiry  a  gentleman  was  ex- 
amined of  large  experience  in  English  law  :  Mr. 
HoUams,  I  think. 

70.  Mr.  Hollams  is  the  well-known  solicitor, 
I  suppose? — Yes,  Mr.  Hollams,  the  solicitor. 
He  said,  that  a  somewhat  analogous  power  which 
exists  in  England  under  the  Act  of  1869  was 

Sractically  useless.  Mr.  Hollams  gave  his  evi- 
ence  in  the  Report  which  has  been  referred  to 
this  Committee,  at  page  24.  I  do  not  know 
whether  it  would  be  regular  for  me  to  read  it 
now. 

71.  That  led  you  rather  to  change  your  view? 
—That  led  me  to  consider  whether  it  was  de- 
sirable to  retain  the  law,  and  upon  the  whole  I 
came  to  the  opinion  that  it  was  not  necessary  to 
do  HO.  I  should  say  this  further,  that  under  one 
of  the  clauses  of  the  Act  of  1880,  a  very  much 
simpler  method  of  taking  proceedings  of  a  crimi- 
nal character  against  an  absconding  debtor  was 
introduced.  I  refer  to  Section  13,  Sub-section 
(B.)  4 ;  that,  also,  has  weighed  with  me  in  the 
change  of  opinion  which  1  have  indicated.  Sub- 
section (B.)  4  is  in  these  words :  **  If,  after 
the  date  of  granting  sequestration  or  ccssio, 
or  within  four  months  prior  thereto,  he  absconds 
from  Scotland,  or  makes  preparation  to  abscond, 
for  the  purpose  of  avoiding  examination  or  other 
proceedmgs  at  the  instance  of  his  creditors,  or 
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taking  with  him  property  which  ought  by  law  to 
be  divided  amongst  his  creditors  to  the  amount 
of  20  /.  or  upwards  ;  or  if  he  fails,  having  no  rea- 
sonable excuse,  after  receiving  due  notice  to  attend 
the  public  examination  appointed  by  the  lord 
ordinary  or  the  sherifiT,  then,  in  either  of  these  cases, 
the  debtor  is  deemed  guilty  of  a  crime  and  offence, 
and  may  be  subjected  to  imprisonment  for  any 
period  not  exceeding  two  years  if  tried  before  the 
court  of  justiciary,  or  before  the  sheriff  and  a  jury, 
or  for  a  period  not  exceeding  60  days,  if  tried  by 
the  sheriff  summarily,  wiw  or  without  hard 
labour." 

72.  So  the  maintenance  of  the  old  meditatione 
Jug(B  warrant  is  very  much  less  necessary  now,  in 

your  judgment  ? — It  is  very  much  less  necessary 
now,  in  my  judgment.  • 

73.  Docs  it  appear  to  you  that  the  provisions 
contained  in  Section  4  of  this  Bill  make  it  un- 
necessary ? — I  think  it  will.  I  should,  perhaps, 
add  this  further  reason  why  I  think  in  Scotland 
we  can  more  readily  dispense  with  this  remedy  ; 
I  refer  to  the  power  of  arresting  as  on  the  de- 
pendence of  an  action.  That  seems  to  me  to  give 
a  creditor  a  very  large  power  indeed,  and,  exer- 
cised with  vigilance,  seems  to  me  to  make  it  almost 
unnecessary  to  resort  to  the  imprisonment  of  the 
debtor. 

74.  Does  anything  else  occur  to  you  with  re- 
gard to  that  matter  f— I  think  not.  This  clause 
has  been  carefully  considered,  and  if  the  Com- 
mittee are  not  prepared  to  go  the  whole  length  of 
abolishing  the  method  of  imprisonment  in  medita" 
tione  fugcBf  I  think  at  all  events  that,  looking  at 
the  provisions  which  are  contained  in  Section  4, 
these  amendments  ought  to  be  made.  The 
amendments  I  may  mention  shortly  are  these : 
at  present  the  warrant  for  the  arrestment  of  an 
absconding  debtor  may  be  granted  by  a  justice  of 
the  peace,  or  a  magistrate  of  a  burgh,  or  a  sheriff, 
I  thmk  it  is  too  large  a  power  to  have  in  the  hands 
of  anyone  except  a  skilled  judge. 

75.  A  sheriff,  in  short? — A  sheriff.  Therefore, 
if  the  power  is  to  be  retained  at  all,  I  think  the 

5ower  ought  to  be  vested  only  in  the  sheriff* 
'hen,  as  I  have  explained,  the  method  is  now 
inoperative  after  decree  altogether.  Sub-sec- 
tioi)  2  provides  for  its  becoming  operative  again 
in  the  manner  which  is  there  set  out 

76.  And  there  are  various  provisions  contained 
in  this  clause  giving  ready  means  of  seizing  and 
takingpossession  of  all  the  property  of  the  debtor  ? 
— That  is  so. 

77.  So  that  he  could  not  easily  take  anything 
with  him  ? — He  cannot. 

78.  The  next  point  dealt  with  in  the  Bill  is 
the  limitation  of  imprisonment  for  rates  and  assess- 
ments. The  rates  and  assessments  were  one  of 
the  things  excepted  from  the  Act  of  1880? — 
They  were. 

79.  The  right  of  imprisonment  remains  as  to 
them  ? — It  does. 

80.  Do  you  approve  of  limiting  the  period  ? — I 
think  it  should  be  limited. 

81.  You  do  not  propose  to  abolish  it  altogether? 
— I  think  it  should  be  limited,  either  in  the 
way  it  is  done  in  this  Bill,  or  by  introducing  the 
principle  of  the  Summary  Jurisdiction  (Scotland) 
Act  1881, 44&45Vict.c.33,  sect.  6  (i),  which  con- 
tains a  scale  of  imprisonment  applicable  to  debts 
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of  particular  amountB.  In  the  Act  of  1881,  to 
which  I  have  referred,  the  Statute  was  dealing 
with  penalties,  but  I  see  no  reason  wh^  the 
principle,  if  a  good  one,  might  not  be  applied  to 
any  debts. 

82.  Do  you  think  the  period  suggested  in  the 
Bill,  of  four  weeks  in  each  year,  is  adequate  and 
sulBcient  ? — I  think  so. 

83.  You  named  six  in  the  case  of  alimentary 
debts,  I  think  ? — Yes,  I  have  done  so. 

84.  Was  there  any  reason  for  making  a  diffe- 
rence between  the  two  classes  of  debts  ?  —  I 
cannot  say  that  there  was.  The  same  reasons 
which  led  the  Legislature  to  retain  alimentary 
debts  so  long  as  an  expedient  one  may  possibly 
point  to  giving  a  greater  power  of  inflicting  im- 
prisonment. 

85.  If  people  had  the  money  to  pay  the  rates, 
they  would  probably  do  it,  whilst  sometimes  there 
is  a  good  deal  of  obstinacy  with  reference  to  the 
payment  of  alimentary  debts  ? — There  is  some  ob- 
stinacy shown  sometimes  as  to  the  rates  also.  There 
are  some  lates  which  have  a  slightly  political 
tinge  about  them. 

86.  Has  any  such  consideration  led  to  your 
suggesting  a  longer  period  of  imprisonment  in 
the  case  of  alimentary  debts  than  m  the  case  of 
rates  ? — I  cannot  say  there  has. 

87.  You  do  not  propose  to  touch  Crown  taxes? 
— Not  at  all. 

88.  I  read  this  section  as  applying  to  local 
rates  ? — Yes,  as  applying  to  local  rates. 

89.  And  in  no  degree  to  Crown  or  Govern- 
ment taxes.  You  profess  to  leave  all  the  reme- 
dies of  the  Crown  intact  ? — I  propose  to  leave  all 
the  remedies  of  the  Crown  intact ;  I  think  it  safe 
to  have  theseinthe  handsof  Government  officials. 

90.  You  think  it  will  not  be  abused  ? — I  think 
it  will  not  be  abused. 

Mr.  Cochrane-Patrich. 

91.  Where  these  men  who  were  imprisoned 
for  rates  ? — In  the  Betum  I  have  here  tne  num- 
ber imprisoned  is  very  small.  On  the  31st  day 
of  March  there  were  two  persons,  who  appeared 
to  be  a  husband  and  wife,  imprisoned  for  local 
rates. 

Chairman. 

92.  Had  the  wife  a  separate  estate  in  that 
case  ? — I  cannot  explain  it.  There  they  are.  On 
the  30th  June  1881  there  was  no  one  in  prison 
on  account  of  rates  by  this  return,  but  I  under- 
stand there  are  cases  in  which  a  good  many  per- 
sons have  been  imprisoned.  The  evidence  will 
be  given  hereafter. 

93.  Has  the  refusal  to  pay  debts  in  the  case  of 
rates  generally  arisen  from  inability  or  from  obiec- 
tions  of  another  kind?— From  inability  usually. 

94:  Is  there  anything  else  that  occurs  to  you 
upon  Clause  5  ? — Nothing  at  alL 

95.  The  matter  dealt  with  in  Clause  6  is  the 
proposed  abolition  of  imprisonment  on  law-bur- 
rows. Will  you  explain  what  law  burrows  are  ? 
— Law-burrows  are  a  vestige  of  a  somewhat  bar- 
barous time  I  may  say,  and  the  meaning  of  the 
term  is  this :  Lord  Stair  remarks  "  that  in  our 
ancient  language  a  burrow  or  burgh  is  a  cau- 
tioner, and  law-burrows  is  caution  to  keep  the 
law."  It  was  a  legal  process,  which  could  be 
obtained  either  from  the  supreme  courts,  or  from 


C&a  trmofi—ocmtinued. 

the  sheriff,  or    from   a    single    justice    of   the 
peace.      It    was     obtained    on    application    by 
any    one    who    stated  that    he     feared    bodily 
harm  from  another.    In  the   Court    of  Session 
the    procedure    was,  that    the     applicant     got 
letters  passed  under  the  signet  whicn  authorized 
the  messenger  executing  those  letters  to  take  the 
oath  of  the  applicant  that  he  really  entertained 
fear  of  bodily  narm.     Where  the  application  was 
made  in  the  inferior  Court,  a  petition  was  pre- 
sented,  and  the  applicant,  after  presenting  the 
petition,  had  to  make  his  oath  before  the  justice 
or  the  sheriff,  that  he  entertained    such   bodily 
fear.     Then,  after  the  warrant  had  been  served 
upon  the  party,  if  he  was  not  able^   within  48 
hours,  to  find  caution,  he  was  liable  to  be  put  in 
prison.    The  amount  of  caution  was  regulated  by 
an  old  Scotch  Act  of  Parliament  of  1593,  chap- 
ter 170.     I  have  the  various  amounts  here,  both 
in  Scots  and  sterling  money,  and  it  may  perhaps 
be  interesting  if  I  were  to  give  them.      The  cau- 
tion which  could  be  demanded  was  this.     For  an 
Earl   or  a  Lord,  2,000  /.   Scots,  equivalent   to 
166 Z.  13 «.  4id.  of  our  money;     for    a   Baron, 
1,000  ;.  Scots,  equivalent  to  83  /.  6«.  8  dl ;  for  a 
freeholder,   1,000    merks    Scots,   equivalent    to 
5b  L  11  j. ;  for  a  feuar,  500  merks  Scots^  equi* 
valent   to  27  L  15 1.  6  <f. ;   for  a  gentleman  un- 
landed,  that  means  a  gentleman  not  possessed  of 
any    land,    200    merks     Scots,    equivalent     to 
11/.  2s.  2d,;   and  for    a  yeoman,  100   merks 
Scots,  equivalent  to  5 /.  lis.  I  d* 

Mr.  Synan. 

96.  That  is  the  law  of  Scotland  still? — That  is 
the  law  of  Scotland  still.  I  should  say  that,  not- 
withstanding these  figures  in  the  Act  of  Parlia- 
ment, the  sheriff  and  others  have  held  that  they 
had  a  certain  discretion  in  increasing  the  caution 
even  beyond  those  amounts. 

97.  Is  there  aoything  further  in  the  procedure 
which  you  desire  to  state  ? — Nothing  more. 

98.  Is  it  a  remedy  very  often  resorted  to  in 
practice,  or  is  it  not? — No,  I  cannot  say  that  it 
IS  very  frequently  resorted  to  in  practice.  I  have 
here  some  information  from  the  sheriff  clerk  of 
Lanarkshire,  from  which  it  appears  that  in  the 
Sheriff  Court,  in  Lanarkshire,  there  were  in  the 
six  years  beginning  in  1876,  and  ending  in  1881, 
42  applications  for  law-burrows.     I  may  as  well 

five  these.  There  were  at  the  instance  of  a 
usband  against  a  wife  two  ;  at  the  instance  of  a 
wife  against  the  husband  ten ;  between  other 
parties  30.  Of  these  there  were  counter  appli- 
cations, that  is  to  say,  both  parties  swore  law- 
burrows  against  each  other,  three;  I  do  not 
know  whe^er  the  husband  and  wife  were  included 
in  that  number  or  not.  Then  I  have  here  the 
way  in  which  these  were  disposed  of.  There 
were  dismissed  or  proved,  eight ;  warrant  to  im- 
prison failing  caution  was  given  in  34  cases,  and 
caution  was  found  in  17. 

Chairman, 

99.  What  happened  to  the  rest?— Of  the  17 
who  failed  to  find  caution,  there  is  no  report  to 
show  how  many  may  have  been  sent  to  prison,  as  far 
as  the  return  I  have  in  my  hand  goes.  It  is  pos- 
sible that  the  Prison  Commissioners  may  be  able 
to  get  the  information. 

100.  It 
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100.  It  is  the  case  that  law-burrows  come  Tery 
eeldom  before  the  Supreme  Court  ? — I  do  not  think 
they  come  now  before  them  in  form  of  applica- 
tion. They  may  come  in  the  form  either  oi  sus- 
pension^  or  of  an  action  of  declarator  of  contra- 
vention of  law-burrows. 

101.  Can  you  tell  us  whether  law-burrows 
are  not  sometmies  resorted  to  either  maliciously 
or  on  very  frivolous  grounds? — I  am  afraid  they 
have  been  resorted  to  in  that  way. 

102.  There  is  a  prevalent  feeling,  is  there  not, 
to  that  effect? — There  is  a  prevalent  feeling 
that  it  is  a  barbarous  procedure  altogether^  and 
it  would  be  of  advantage  to  sweep  them  away. 
There  was  a  case  not  very  lon^  ago,  before  the 
Superior  Court  (in  1874,  I  think  it  was),  in 
which  the  Lord  Ordinary,  who  was  Lord  Gifford, 
the  case  of  Brock  v.  Rankine  fa  very  unsatis- 
factory case  if  time  were  suitable  for  going  into 
it),  made  these  remarks  ;  I  may  read  this  much 
from  Lord  Gifford's  note:  he  says,  "It  is 
certainly  true  that  the  procedure  under  letters 
of  law  -  burrows,  however  well  suited  to  the 
habits  and  manners  of  the  15th  century,  are 
not  very  well  adapted  to  those  of  the  present 
day,  and  would  certainly  not  be  introduced  in 
modem  legislation."  Then  he  goes  on,  "  But  so 
long  as  the  old  statutes  and  the  old  forms  of 
procedure  are  not  in  desuetude,  it  is  the  duty 
of  the  court  to  give  effect  thereto.  It  is  the 
province  of  the  Legislature  and  not  of  the  court 
to  make  alterations  or  changes  in  the  existing 
law,  and  no  considerations  of  supposed  expe- 
diency will  justify  a  Judge  or  a  court  in  refusmg 
to  administer  an  existing  law  while  it  remains 
unrepealed  or  unaltered." 

Mr.  Orr-Etoinff. 

103.  Supposing  these  were  abolished,  is  there 
any  other  law  on  which  you  might  take  one  into 
court  for  threateniog  violence  or  annoying  a 
neighbour  upon  which  you  would  easily  get  him 
compelled  to  keep  the  peace? — That  is  the 
matter  which  I  propose  to  deal  with  immediately. 
I  am  ready  to  answer  the  question  now  or  later, 
but  perhaps  I  may  as  well  do  so  at  once.  Ac- 
cording to  the  view  I  take  of  the  law,  there 
would  be  no  other  instant  and  immediate  relief 
under,  I  may  call  it,  the  civil  law.  But  under 
the  criminal  law  it  is  at  present  an  indictable 
offence  to  send  threatening  letters,  and  although 
prosecutions  for  sending  threatening  letters  are 
not  very  frequent,  still  they  are  of  occasional 
occurrence.  1  do  not  think  there  can  be  any 
doubt  that  it  is  an  indictable  offence  to  send 
threatening  letters.  The  other  matter  is  whether, 
apart  from  embodying  threats  in  letters,  you 
could  proceed  against  a  person  simply  for  using 
verbal  threats.  I  have  looked  into  the  criminal 
law,  and  it  seems  to  me  that  there  is  at  present, 
by  tfie  law  of  Scotland,  sufficient  force  to  charge, 
and,  if  proved,  to  convict  a  person  who  has  not 
embodied  his  threats  in  writing,  but  has  simply 
used  them  verbally. 

Chairman. 

104.  Have  you  ever  seen  a  case  of  that  kind? 
— I  have  not  m  my  own  experience  seen  a  case 
upon  it,  bnt  I  will  read,  if  the  Committee  will 
allow  me,  a  passage  from  our  principal  authority 
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Chairman — continued. 

on  criminal  law.  Baron  Hume,  who  says  in  his 
Ist  volume,'  page  442,  ^'  It  has  been  held  with  us 
that  even  tue  verbal  threatening  of  personal 
mischief,  if  violent  and  pointed,  is  relevant,  as  a 
reasonable  ground  of  aliment,  both  to  the  indi- 
vidual and  the  public,  for  obliging  the  offender 
to  find  caution  to  keep  the  complainer  free  jfrom 
harm,  and  this  is  a  distinct  expedient  from  that 
of  caution  of  law-burrows,  which  any  person  may 
obtain  summarily  from  any  magistrate  on  his 
own  oath  without  the  help  of  other  evidence,  but 
under  the  precise  penalties  only  which  have  been 
limited  by  the  statute  in  that  behalf;  whereas  in 
the  case  of  him  who  is  duly  convicted  at  a  trial 
for  uttering  such  threats,  the  caution  may  be 
made  as  large  as  the  court  in  the  circumstances  of 
the  case  shall  see  cause  to  exact.**  In  a  note  to 
that  passage  of  Hume,  there  is  given  the  inter- 
locutor of  the  Court  of  Justiciary,  sustaining 
the  relevancy  of  an  indictment  laid  entirely  upon 
verbal  threats,  finding  the  indictment  relevant, 
and  relevant  to  infer  that  the  accused,  if  con- 
victed, should  find  caution  to  the  extent  the 
Lords  should  modify.  What  was  the  date  of  that 
case? — I  am  sorry  to  say  I  have  not  a  note 
of  it 

105.  Was  it  in  the  Sheriff's  Court?— In  the 
Court  of  Justiciary. 

106.  At  whose  instance  was  the  prosecution? 
— I  am  unable  to  say  whether  it  was  at  the 
instance  of  the  public  prosecutor. 

107.  You  may  add  it  to  your  evidence  on  re- 
visal  ? — I  will  do  so. 

108.  Supposing  Clause  6  to  pass  as  it  now 
stands,  would  there  be  any  machinery  in  the 
law  of  Scotland  by  which  a  private  person, 
who  considered  he  was  threatened,  could  get 
another  bound  over  to  keep  the  peace  ? — I  am 
not  able  to  say  that  there  is. 

109.  Would  you  suggest  that  there  should  be 
any  provision  made  for  such  a  power,  as  by  an  ap- 
plication to  a  judge,  or  do  you  think  it  is  unneces- 
sary?— ^I  must  say,  I  think  with  our  improved  system 
of  police,  it  is  not  necessary  to  have  the  remedy 
which  was  necessary  in  lawless  times.  But  u 
there  is  need  for  it,  I  have  no  suggestion  to  make 
on  that. 

Mr.  Orr^Euoing. 

1 10.  Can  the  police  apprehend  anyone  for  a 
threat ;  must  it  not  be  an  overt  act  ?  —I  am  speak- 
ing of  the  apprehension  of  a  person  before  an 
overt  act  occurred,  but  I  think  the  knowledge 
that  there  is  such  a  power  ready  at  once  to 
protect  any  one  is  quite  sufficient. 

111.  Would  it  not  be,  when  you  are  abolishing 
this  law,  wise  to  enact  one  more  simple,  and  more 
in  conformity  with  modem  legislation  ? — It  did 
not  occur  to  me  to  suggest  it. 

1 12.  You  live  in  a  peaceful  part  of  the  country, 
I  suppose  ? — I  do  not  know  ;  we  have  had  two 
murders  in  my  part  of  the  country  during  the 
last  six  months. 

Chairman. 

113.  You  were  stating  the  law  as  to  law- 
burrow  and  the  procedure.  When  there  has 
been  a  decree  given  under  an  application 
such  as  you  have  described,  are  there  any  means 
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Chairman — continued. 

of  getting  rid  of  it  ? — None,  except  by  a  suspen- 
sion. 

1 14.  On  the  allegation  and  proof  that  the  act 
was  malicious  and  without  probable  cause  ? — On 
the  allegation  and  proof  that  the  act  was  malicious 
and  without  probable  cause. 

115.  Would  you  explain  to  the  Committee 
what  the  meaning  of  these  words  is  ;  do  they 
mean  two  things? — They  mean  two  things  :  you 
must  prove,  in  the  first  instance,  that  the  man  had 
no  probable  cause  for  dreading  his  adversary,  if 
I  may  use  the  expression;  and  secondly,  you 
must  prove  that  he  acted  maliciously,  and  as 
malice  is  an  act  of  the  mind,  it  may  be  extremely 
difficult  to  prove  it. 

116.  Would  not  malice  be  inferred  if  a  man 
made  such  an  application  without  bein^  able  to 
state  any  reasonable  ground  for  it  ? — -I  am  not 
prepared  to  say  that  the  things  are  not  distin- 
guidhable. 

117.  But  they  are  not  very  far  apart?  — 
Yes. 

Mr.  Synan. 

118.  Would  the  magistrate  or  the  sheriff  give 
an  order  for  what  you  call  these  law- burrows,  in 
the  first  instance,  without  probable  grounds  ? — 
Yes  ;  the  application  does  set  out  the  grounds,  but 
the  law-burrows  may  be  obtained  without  any 
other  proof  except  the  oath  of  the  applicant. 

Chairman* 

119.  Still  the  law-burrows  might  be  granted 
on  the  unsupported  oath  of  the  applicant,  and  I 
suppose  it  has  been  so  found  ? — Yes,  it  has  been 
so  found. 

120.  And  the  mode  of  getting  rid  of  it  is  by 
suspension  ?—  Yes. 

121.  Is  there  any  other  proceeding  that  you 
desire  to  explain  on  the  subject ;  you  said  some- 
thing as  to  the  declarator  of  contravention  of  law- 
burrows? — That  is  the  proceeding  taken  against 
the  cautioner  in  the  bond  of  law-burrows  if  the 
principal  in  the  bond  has  done  anything  to  annoy 
or  injure  the  person  who  has  obtained  them. 

122.  Is  there  anything  else  that  occurs  to  you 
which  would  be  useful  for  us  to  hear  about  law- 
burrows? — No ;  I  have  nothing  more  to  add. 

Mr.  Synan. 

123.  Your  system  of  law-burrows  and  what 
you  call  caution  is  similar  to  the  law  of  bail  in 
England  and  Ireland  ? — I  think  so. 

124.  Would  you  see  any  objection  to  assimi- 
lating the  law  and  having  it  everywhere  the 
same,  to  extend  the  law  of  bail  in  England  to 
Scotland,  and  not  to  amend  this  old  absolute 
system,  but  for  personal  protection  to  extend  the 
law  of  England  to  Scotland? — All  I  am  doing  is 
approving  of  what  the  Bill  does  in  removing  this 
obsolete  and  ancient  system. 

Chairman. 

125.  There  is  another  point  dealt  with  by  this 
Bill;  it  is  proposed  under  Section  6,  Sub-sec- 
tion 2,  to  abolisn  imprisomnent  in  one  case  of  what 
was  called  imprisonment  ad  factum  prcestandum  ? 
— In  one  case. 

126.  Be  good  enough  to  explain  what  is  meant 
by  ad  factum  prcestandnm  ? — In  this  relation  it 


Chairman — continued, 

means  this:  a  decree  is  pronounced  against  a 
man  that  he  shall  perform  an  act  which  it  is 
within  his  power  to  perform.  One  would  not 
propose  to  abolish  that  power  of  imprisonment 
altogether,  because  if  a  man  has  it  in  his  power 
to  perform  an  act,  he  has  not  the  excuse  that 
alimentary  debtors  have,  that  they  have  got  no 
money,  and  that  they  are  kept  in  prison  when 
they  have  not  the  power  of  coming  out;  but  there 
is  one  particular  case  under  the  law  in  regard  to 
decrees  ad  factum  prcestandum  which  might  be 
remedied,  1  think,  with  advantage  both  to  the 
pursuer  and  defender,  if  I  may  so  describe  them. 
That  is  this  case:  supposing  a  court  orders  a 
man  to  sign  a  deed,  and  he  obstinately  refuses  to 
do  so ;  if  he  persists  in  his  refusal,  he  is  liable  to 
be  put  in  prison,  and  it  is  a  pity  he  should  be  put 
there,  although  he  has  no  one  but  himself  to 
blame  for  it.  What  the  Bill  proposes  to  do  is  to 
provide  that  where  a  decree  has  been  pronounced 
ordering  anyone  to  sign  a  deed,  after  the  time  has 
elapsed  which  is  given  to  him  for  that  purpose, 
the  court  may  grant  a  warrant  to  the  clerk  of  the 
court  to  sign  the  document.  Then  the  document 
is  to  be  held  to  all  intents  and  purposes  as  having 
been  signed  by  the  party  himself. 

127.  Are  there  any  analogues  in  the  law  which 
occur  to  you  as  sustaining  this  proposal ;  an  ad- 
judication is  equivalent  to  a  conveyance  ;  when 
a  man  will  not  make  over  the  property  that  he 
is  bound  to  make  over,  you  can  get  a  decree 
from  the  court  conveying  over  the  property; 
that  seems  like  an  analogy  ? — Yes. 

128.  And  it  is  an  analogy? — There  is  the 
analogy  of  sequestration  itself. 

129.  And  all  those  cases  of  forced  conveyances 
and  of  the  law  doing  for  the  man  what  he  ought 
to  do  of  himself,  are  illustrations  of  the  same 
thing? — That  is  so, 

130.  Does  it  occur  to  you  that  this  proposal 
would  make  titles  less  marketable  than  they 
otherwise  would  be  ? — I  do  not  think  so.  I  may 
say  the  body  in  Scotland  to  whom  one  would  like 
t^  go  in  order  to  guard  any  question  of  title,  have 
reported  in  favour  of  this  portion  of  the  Bill.  I 
refer  to  the  body  of  writers  to  the  signet,  who 
are  the  chief  conveyancers  in  Scotland,  and  I  may 
say  they  are  quite  in  favour  of  this  proposal. 

131.  I  suppose  any  conveyancer  who  had  the 
least  doubt  as  to  the  authority  for  making  the 
signature  could  easily  satisfy  himself  by  referring 
to  the  records  of  the  court  and  seeing  if  such  a 
decree  had  been  pronounced  ? — Certainly. 

132.  That  is  an  objection  to  the  title  that  could 
at  once  be  removed  if  any  one  took  it  ? — Quite 
easily. 

133.  You  are  aware  that  suggestion  has  been 
made  as  an  objection  to  this  provision,  butit  does 
not  appear  to  you  to  have  any  substance  ? — No; 
and  it  does  not  appear  to  be  so  to  the  writers  to 
the  signet,  who  are  much  better  judges  of  the 
matter  than  I  am. 

134.  It  could  be  very  easily  removed  ? — Yes. 

135.  The  Bill  does  not  propose  to  interfere 
with  imprisonment  to  compel  the  performance  of 
acts  which  the  person  alono  could  perform? — 
No. 

136.  That  is  to  say,  if  he  had  hidden  away  his 
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property,  and  would  not  tell  where  it  was,  you 
would  propose  to  leave  the  law  of  imprisonment 
as  a  compulsitor  ? — Quite  so. 

137.  And  probably  you  would  approve  of  that  ? 
—Yes. 

138.  The  only  remaining  point  is  that  which 
arises  under  Clause  8,  with  respect  to  the  amount 
of  aliment  ?— That  deals  with  two  matters. 
In  the  first  place,  the  amount  to  be  awarded. 
This  has  very  considerable  variation,  as  that 
return  which  I  have  referred  to  shows,  irom  4  d. 
up  to  1  5.  I  think  there  are  even  greater  varia- 
tions than  this  sometimes;  as  the  tendency  of 
legislation  is  to  discourage  imprisonment;  at  least 
I  apprehend  that  to  be  so, — I  think  it  well  a  mini-, 
mum  of  1  5.  a  day  should  be  provided,  below 
which  no  magistrate  or  sheriff  shall  be  entitled  to 
fix  the  aliment. 

139.  Do  you  consider  that    in    all    cases   a 


Chairman — continued. 

shilling    is    the  least   amount    that    should  be 
awarded  ? — I  think  so. 

140.  Under  modern  conditions,  and  looking  to 
modern  prices? — I  think  so.  The  other  matter 
is  dealt  with  in  Sub*section  2,  that  is  inserted 
to  meet  this  peculiarity.  Under  the  Act 
6  Geo.  4,  c.  62,  a  deposit  of  10*.  is  to  be 
made  for  the  aliment  of  a  prisoner  when  he  is 
put  into  prison,  but  from  the  drafting  of  the 
section  regulating  it,  the  deposit  is  not  applicable 
to  his  aliment  until  his  aliment  is  awarded,  and 
if  it  should  happen  that  he  is  not  found  entitled 
to  aliment,  no  portion  of  it  can  be  used.  The 
result  is  this,  that  until  aliment  has  been  awarded, 
which  takes  a  little  time,  I  forget  the  exact 
period,  the  jailor  cannot  use  any  portion  of  the 
deposit  for  the  alimenting  of  the  prisoner. 

141.  You  provide  for  his  so  applying  it? — 
Sub-section  2  provides  that  the  sum  deposited 
may  be  applied  as  from  the  incarceration. 


Mr.  John  Wabk^  called  in  ;  and  Examined. 


Dr.  Cameron. 

142.  You  are  a  solicitor  of  Glasgow? — I  am. 

143.  And  a  member  of  the  firm  of  Messrs.  J.  M. 
and  J.  H.  Robertson? — I  conduct  the  Court 
work  for  that  firm. 

144.  You  have  been  manv  years  engaged  in 
practice? — I  have;  for  the  last  seven  years  in 
active  practice. 

145.  You  have  come  to  give  evidence  about 
certain  cases  of  imprisonment  on  alimentary 
debts? — I  have. 

146.  There  were  two  which  came  specially 
under  your  professional  notice,  did  they  not  ? — 
Yes. 

147.  The  first  was  the  case  of  a  man  named 
Walker  ?— William  Walker. 

148.  Please  to  give  the  Committee  a  history  of 
that  case  ? — In  this  particular  case  I  was  asked  by 
you  to  look  into  the  matter,  and  to  take  such  steps 
as  I  thoutrht  fit  under  the  circumstances.  In  the 
month  of  January  last  I  presented  a  petition  to 
the  Sheriff  Court  of  Ayr  for  the  benefit  of  cessio 
for  this  person  Walker. 

149.  Before  going  into  that  would  you  please 
give  the  earlier  portion  of  his  history  ? — Yes.  I 
found  on  making  inquiry  into  the  case  that  he 
had  been  imprisoned  on  the  21st  August  1880. 

150.  But  before  that;  you  had  better  com- 
mence his  case  at  the  beginning.  You  found  put 
that  he  had  beenagentleman  of  rather  profuse  gal- 
lantry, did  you  not? — 1  rather  discovered  it  in 
the  course  of  the  case.  I  found  that  he  had  been 
imprieoned  on  the  2l8t  August  1880,  and  in  the 
month  of  January  he  had  been  in  prison  for  a 
period  of  17  months.  When  I  presented  the  peti- 
tion it  was  to  have  him  liberated  in  respect  of 
imprisonment  for  aliment  of  an  illegitimate  child 
had  by  a  person  called  Bryce,  but  I  found  shortly 
afterwards  there  had  been  a  previous  case  of  the 
same  kind,  he  having  had  a  child,  it  is  said^  by  a 
person  called  Hill.  HiU's  child  was  born  in  1874, 
and  there  was  a  petition  to  the  Court  for  a  decree 
of  aliment  for  it,  and  that  decree  was  obtained  in  his 
absence  on  the  20th  January  1875.      By  the  law 
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Dr.  Cameron — continued. 

of  Scotland  summonses  for  alimentary  debts  are 
treated  simply  as  ordinary  debts ;  that  is  to  say 
that  if  a  person  is  duly  summoned  and  does 
not  appear  and  oppose  the  action,  decree 
passes  without  any  inquiry,  and  in  this  particular 
case  of  Hill,  Walker  did  not  appear  in  the  case;  a 
decree  was  granted  against  him  in  his  absence  or- 
dering him  to  pay  2/.  \0s.  for  inlying  charges, 
8  Z.  a  year  as  aliment  for  a  period  of  12  years,  and 
2/.  19*.  ^d.  as  expenses  of  obtaining  the  decree. 

151.  Before  you  proceed  further,  I  suppose  it 
is  the  custom  for  this  aliment  to  be  paid  quarterly 
in  advance  ? — Quite  so,  and  the  decree  in  this 
case  was  2  /.  per  quarter  in  advance. 

152.  The  total  decree  would  be  2/.  10*.  for  in- 
lying expenses,  27.  a  quarter  in  addition  for  ali- 
ment, and  2/.  19s.  8e/.  for  taxed  expenses,  making 
in  all  7  /.  9*.  8 d.?— That  is  so. 

153.  What  action  did  the  woman  take  after 
obtaining  this  decree  ? — The  proceeding  she  took 
was  to  lodge  a  simple  arrestment  against  his 
wages,  and  nothing  followed  upon  that. 

154.  He  did  not  pay  ? — He  did  not  pay. 

155.  Why  did  she  not  proceed  against  him  in 
any  other  way  ? — The  explanation  given  by 
her  agent  was,  that  she  was  unable  to  pay  the 
expense  of  taking  proceedings. 

156.  That  explanation  was  given  by  her  agent 
in  the  court  ? — Yes ;  in  presence  of  the  sheriff, 
when  the  cessio  was  being  discussed. 

157.  Her  agent,  on  her  behalf,  said  she  was 
unable  to  resort  to  imprisonment  on  account  of 
her  want  of  funds  ? — That  is  so. 

158.  Up  to  the  time  at  which  you  appeared  in 
court  on  behalf  of  Walker  for  the  cessio,  she  had, 
from  want  of  funds,  been  unable  to  take  pro- 
ceedings in  the  way  of  imprisonment  against 
Walker?— That  is  so, 

159.  Therefore  in  her  case,  imprisonment  had 
been  a  totally  useless  remedy  I  presume  ? — That 
is  the  case. 

160.  In  most  of  the  cases,  I  presume  the 
putative  father  repudiates  the  paternity? — I  know 
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that  IB  the  case  in  a  number  of  them.  In  my  ex- 
perience, there  are  many  cases  where  they  did 
not  appear,  and  a  decree  ^oes  and  they  pay,  but 
where  they  did  not  pay,  they  generally  asfierted 
their  innocence. 

161.  That  18  a  matter  upon  which  you  cannot 
go  behind  the  decree  of  the  court  ? — ^No,  except 
in  the  Court  of  Session,  which  is  a  very  expensive 

Srocedure.   I  should  fancy  that  a  reduction  of  the 
ecree  in  the  Supreme  Court  could  not  be  got  for 
less  than  40 1  or  50 1 

162.  If  a  decree  of  aliment  has  been  given, 
the  decree  has  probably  been  given  on  good 
grounds  we  may  assume  ? — Quite  so ;  although 
as  I  have  said,  there  is  no  inquiry,  and  there  is 
simply  the  fact  of  the  decree  bemg  given,  that 
gives  the  person  the  right  to  say  that  the  defender 
is  the  father  of  the  child. 

163.  What  does  it  cost  for  a  man  to  defend 
himself  in  such  a  case? — The  costs  run  from 
10  /.  to  perhaps  70  /.  or  80  /.,  according  to  the 
length  of  proof  led  in  the  sheriff  court. 

164.  For  a  man's  own  expenses? — They  are 
similar  on  both  sides ;  there  is  perhaps  5  /.  of  differ- 
ence between  defending  and  prosecuting  his  action 
in  the  sheriff  court 

Mr.  Webster. 

165.  WHl  you  repeat  the  amount  for  defend- 
ing and  prosecuting? — From  10/.  to  60 i,  or 
70  Z. 

Dr.  Cameron. 

166.  To  60 1  or  70  /. ;  that  would  only  be  in- 
curred in  cases  that  are  appealed  ? — The  expense 
of  the  appeal  is  not  so  very  much  in  the  sheriff 
court,  because  the  sheriff  has  simply  the  evidence 
before  him  which  is  led  before  the  sheriff-substi- 
tute, and  there  is  no  printing  in  the  sheriff-court 
just  now,  but  even  in  a  case  where  there  is  no  ap- 
peal, and  the  sheriff-substitute's  decision  is  taken 
as  final,  it  may  be  50  /.  or  60  / 

Mr.  Synan. 

167.  How  do  you  account  for  the  difference  of 
the  expense  of  tihe  two  ? — It  depends  upon  the 
length  of  the  procedure. 

Dr.  Cameron'. 

168.  Is  it  conceivable  that  the  heavy  exp^ase 
may  be  the  reason  why  some  people  do  not  appear 
in  these  cases  and  allow  a  decree  to  go  against 
them? — Quite  bo.  I  may  say,  in  the  case  of 
Walker,  I  was  informed  that  he  had  consulted  a 
solicitor  in  Ayr  when  the  action  was  served,  and  he 
was  told  that  the  case  could  not  be  taken  up 
imless  the  solicitor  had  20  /.  He  had  not  the 
money,  as  he  said,  to  pay,  and  did  not  defend  the 
action. 

Chairman. 

169.  That  was  the  first  case  ?— That  was  the 
second  case  of  Walker's. 

Dr.  Cameron. 

170.  To  come  to  the  second  case,  what  is  the 
date  of  the  birth  of  the  child  by  the  second 
woman  ? — Still,  dealing  with  Walker's  case,  the 
birth  of  the  child  which  Bryce  had,  and  which 
she  alleged  he  was  the  father  of,  was  on  the  3rd 
of  May  1880,  exactly  a  period  of  six  years  after 
the  birth  of  Hill's  child. 


Dr.  Cameron — continued. 

171.  What  was  Bryce? — Bryce,  in  her  sum- 
mons, was  said  to  be  a  mill-worker  at  Dairy. 

172.  You  have  made  inquiries  as  to  that? — 
Yes. 

173.  Does  her  description  of  herself  coincide 
with  the  result  of  your  inquiries  ? — I  have  made 
inquiry,  and  I  fina  that  for  the  last  two  years 
she  has  not  been  a  mill-worker;  she  has  been 
engaged  from  time  to  time  in  nursing  some 
patients  in  connection  with  the  Parochial  Board 
of  Dairy. 

174.  Would  you  give  the  date  of  the  action 
which  Bryce  raised  against  Walker,  and  the 
result? — The  decree  was  granted  on  the  28th 
July  1880.  The  sums  were  2  /.  for  inlying  ex- 
penses, 2  /.  per  quarter  of  aliment,  payable  in  ad- 
vance, and  6  /.  6  «.  10  d.  of  taxed  expenses  in  the 
action. 

175.  That  makes  a  total  of  10/.  10  s.  10  d.?— 
That  is  so. 

176.  When  was  the  charge  served  ? — On  the 
11th  August  Walker  was  charged  to  make  pav- 
ment  of  the  inlying  ex{>enses,  two  quarters'  ali- 
ment, and  the  taxed  expenses.  The  charge  ex« 
pired  on  the  18th  August,  and  on  the  2l8t 
August  he  was  put  into  Ayr  prison  on  the 
charge. 

177.  Were  any  other  steps  taken  than  simple 
imprisonment  to  obtain  payment  of  the  debt? — 
No. 

178.  Had  Walker  any  means? — He  had  no- 
thing, as  far  as  I  can  find,  except  an  old  silver 
watdii  which  he  left  at  home  when  he  was  appre- 
hended. 

179.  There  is  a  statement  which  has  been  cir- 
culated amongst  the  members  of  the  Commit^e, 
signed  by  Bryce's  agent,  to  the  effect  that  he  was 
apprehended  in  his  mother's  house,  and  put  every 
valuable  out  of  his  possession  before  going  away 
with  the  sheriff's  officer  ? — I  think  that  statement 
is  altogether  incorrect. 

180.  He  left  his  watch,  you  say,  with  his 
mother? — He  did  so, 

18  L  He  might  perfectly  well  have  taken  it  on 
his  person  to  prison  ? — He  might  have  taken  it 
with  him  to  prison,  and  kept  it  there. 

1812.  And  ne  could  have  disposed  of  it  for  the 
purpose  of  supporting  himself  m  prison  ? — Cer- 
tainly he  could. 

183.  Would  it  have  been  in  the  power  of  the 
creditors  or  Bryce  by  other  means  than  by  civil 
imprisonment  to  have  got  hold  of  the  watch  or 
wMtever  property  he  possessed? — She  might 
hav^  applied  for  eessio^ 

184.  And  if  she  had  done  so,  what  would  have 
occurred  ? — Then  she  would  have  taken  under 
the  cessio  everything  he  possessed.  She  could 
also  have  examined  him  under  the  cessio  as  to 
his  assets. 

185.  And  punished  him  if  he  had  anything? — 
Yes. 

186.  By  imprisoning  Walker  and  refusing 
him  the  cessioy  she  put  it  out  of  her  power  to 
obtain  his  property  by  the  means  placed  in  her 
hands  under  the  Fraudulent  Debtors  (Scotiand) 
Act  ? — I  am  not  very  sure  that  she  could  not 
also  have  presented  a  petition  for  cessio y  as  well 
as  put  him  in  prison. 

187.  That  is  very  possible,  but  she  did  not  ? — 
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She  did  not  do  it ;  she  trusted  to  the  imprison- 
ment, obtaining  the  remedy  she  sought. 

188.  What  was  the  result  of  the  imprison- 
ment ;  for  how  long  in  all  did  she  imprison  him  ? 
— ^For  a  period  of  17  montlis,  with  the  result  that 
that  she  paid  some  16  /.  as  aliment  to  keep  him 
in  prison,  and  had  nothing  in  return. 

189.  But  in  the  meantime  certain  interludes 
occurred.  In  the  first  place  there  was  an  action 
in  the  Court  of  Session.  Explain  to  the  Com- 
mittee on  what  point? — On  the  expiration  of  12 
months  from  the  imprisonment^  Walker  wrote  to 
the  Lord  President  of  the  Court  of  Session^  statins 
his  case^  and  his  Lordship's  clerk  communicated 
the  letter  to  one  of  the  agents  of  the  poor^  Mr. 
Jamieson^  writer  to  the  signet,  and  Mr.  Jamieson 
presented  a  note  of  suspension  and  liberation 
to  the  Court  of  Session  in  order  to  get  Walker 
liberated,  in  respect  that  he  had  been  in  prison 
for  twelve  months  under  the  decree.  That  was 
heard  before  Lord  M'Laren  as  Lord  Ordinary, 
and  after  considering  the  case,  his  Lordship 
granted  liberation,  but  the  counsel  for  Bryce 
who  opposed  the  application  for  liberation,  asked 
Lord  McLaren  not  to  issue  judgment  for  a  short 
paiod,  to  admit  of  an  appeal  being  taken  to  the 
Inner  House.  An  appeal  wa^  accordingly  taken, 
and  the  First  Division  of  the  Inner  House 
unanimously  reserved  Lord  M'Laren's  judg- 
ment, holding  that  each  quarter's  aliment  con- 
stituted a  new  debt,  upon  which  imprisonment 
might  follow  for  a  period  of  12  months,  and  ac- 
coroingly  Walker  was  detained  in  prison.  I 
should  explain  that  on  the  12th  of  August  1881, 
ten  days  before  the  twelve  months  expired,  anew 
charge  was  served  upon  Walker  for  the  four  quar- 
ters' aliment  which  had  accrued  during  the  period 
he  had  been  lying  in  prison,  and  it  was  upon  that 
second  charge  he  was  sought  to  be  detained  for 
the  further  period  of  12  months. 

Mr.  Ramsay. 

190.  Was  that  statement  as  to  the  quarter's 
aliment  being  found  a  new  charge  stated  in  the 
Beport  ? — In  the  judge's  opinion  it  is  so  stated. 

Dr.  Cameron. 

19U  It  was  stated  in  the  course  of  the  argument 
that  under  that  proceeding  what  was  practically 
perpetual  imprisonment  would  arise? — That  is 
so.  Allow  me  to  read  a  sentence  from  the  Lord 
President's  opinion,  which  will  answer  that  ques- 
tion and  also  the  other  question;  his  Lordship 
said:  *^I  cannot  help  thinking  that  the  Legisla- 
ture, in  making  these  exceptions,  intended  that  the 
prisoner  should  be  liable  to  be  imprisoned  for  12 
months  for  each  term  of  aliment  as  it  fell  due,  for 
if  it  were  otherwise,  it  would  have  been  un- 
doubtedly a  serious  matter^  and  would  nullify  the 
continuing  decree  for  aliment.  It  is  said,  on  the 
other  hand,  that  if  a  man  can  be  imprisoned  in 
this  manner,  that  it  amounts  to  perpetual  im- 
prisoi^ment,  but  in  that  case  the  remedy  for  the 
prisoner,  if  he  is  an  honest  debtor,  is  to  sue  out 
a  cessio.  I  therefore  think  we  should  refuse  the 
note  of  suspension." 

192.  Before  we  proceed  to  the  suing  out  of 
the  cessioy  please  state  whether  Walker  incurred 
any  expense  in  connection  with  this  litigation  in 
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the  Court  of  Session  ? — He  did  not,  because  one 
of  the  agents  of  the  poor,  Mr.  Jamieson,  took  up 
the  matter  and  prosecuted  it  without  any  expense 
to  Walker. 

193.  He  did  so  at  the  instance  of  the  Lord 
Justice  General,  did  he  not? — He  did. 

194.  That  apneal  must  have  been  attended 
with  expense;  the  bill  from  Lord  McLaren  to 
the  Inner  House,  I  mean.  That  was  not  done 
by  Mr.  Jamieson,  the  advocate  for  the  poor  ? — 
No.  Bryce  opposed  the  case  before  Lord 
M'Laren  and  m  the  Inner  House,  under  the 
appeal,  and  that  would  cause  considerable  ex- 
pense ;  I  should  fancy  between  10/.  and  20 1 

195.  That  expense  was  involved  by  the  action 
of  the  Lord  Justice  General  in  allowing  Walker 
to  try  the  case? — Quite  so.  I  may  say  the 
agents  for^  the  poor  are  appointed  annually,  and 
before  taking  up  a  case,  as  a  rule,  they  inquire 
whether  there  is  probable  cause.  It  is  after 
satisfying  themselves  that  they  take  up  these 
cases,  in  this  particular  case  I  am  not  sure 
whether  that  regular  form  was  gone  through,  or 
whether  the  letter  of  the  Lord  President's  clerk 
was  taken  as  a  suflScient  indication  to  take  up 
the  matter,  but  be  that  as  it  may.  Walker  paid 
nothing  in  connection  with  the  matter. 

196.  Owing  to  the  advice,  or  to  the  opinion 
expressed  by  the  Lord  President,  which  you 
quoted,  that  the  true  way  of  obtaining  liberation 
was  by  suing  out  a  cessio  with  a  view  of  testing 
the  law  on  the  subject,  you  sued  out  cesHo  ? — 
That  is  80. 

197.  Explain  the  result? — The  result  was 
that  the  sheriff  substitute,  before  whom  the  case 
came  after  examining  Walker,  refused  to  grant 
cM5io  unless  he  found  caution  for  the  payment  of 
one-sixth  of  his  wages,  which  he  had  offered  to 
pay  when  being  examined. 

198.  Walker  was  not  able  to  find  caution? — 
He  was  not. 

199.  The  sheriff  says  he  could  not  believe  he 
was  not  able  to  do  so.  I  presume,  as  his  agent, 
you  were  thoroujghly  conversant  with  the  actual 
position  of  his  affairs  ?— Quite  so. 

200.  He  had  some  relations,  brothers  and  sis- 
ters, who  were  poor  people,  miners,  I  think,  and 
they  refused  to  become  cautioners  for  him  ? — A 
letter  was  produced  in  the  course  of  the  cessio 
written  on  behalf  of  the  brothers,  by  the  sister, 
stating  that  they  had  enough  to  do  with  their  own 
affairs,  and  would  not  interfere. 

201.  You  have  occasion  to  think  that  his  as- 
sertion of  inability  to  procure  caution  was  real 
and  genuine  ? — That  is  my  own  opinion. 

202.  There  is  a  difference  in  the  law,  is  there 
not,  as  to  this  grant  of  cesno  in  the  alimentary 
cases  and  in  the  ordinary  cases  ? — There  is  a 
difference  in  this  way,  that  in  certain  of  the  re- 
ported cases,  cessio  has  only  been  granted  upon 
the  debtor  either  findinff  caution  for  future  ali- 
ment or  finding  caution  Jboth  for  past  aliment  and 
future  aliment,  but  in  all  these  cases,  so  far  as  I 
have  been  able  to  discover  them,  there  was  either 
an  offer  made  at  the  Bar  to  give  caution,  or  it 
was  found  that  the  debtor  was  a  person  whose 
friends  had  the  means  to  be  caution  for  him. 

203.  The  theory  of  civil  imprisonment  before 
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1880  for  ordinary  debt  was  to  compel  the  debtor 
to  surrender  all  the  goods  in  his  possession^  is 
not  that  so  ? — ^That  is  so. 

204.  And  upon  surrendering  everything  he 
possessed^  he  was  entitled  to  ces$io  and  liberation? 
—He  was. 

206.  But  it  is  held  not  to  be  so  in  alimentary 
cases  ? — In  this  particular  case  of  Walker,  both 
the  sheriff  subatitute  and  the  sheriff*  have  held 
that  caution  should  be  found. 

206.  That  they  will  not  liberate  until  he  gets 
caution  for  future  aliment  ? — That  is  the  ground 
of  theii  judgment. 

207.  That  is  the  law?— That  is  the  law  that 
has  been  adopted.  There  are  certain  cases  re- 
ported where  caution  has  been  offered  and  required 
upon  cessio  being  granted. 

208.  You  stated  in  your  argument  that  the 
law,  as  laid  down  by  the  sheriff  and  sheriff* 
substitute  in  Ayrshire,  was  not  always  so? — I 
maintained  this,  that  as  regards  alimentary  debts, 
where  a  person  was  suing  out  a  cessio,  the 
court  would  not  grant  the  cessio  in  certain  cases 
until  caution  was  found,  but  that  in  cases  where 
the  incarcerating  creditor  was  alimenting  the 
debtor  in  prison,  that  rule  was  held  not  to  obtain. 
There  are  various  caees  in  which  the  court  has 
granted  liberation  when  the  Court  found  that  the 
mothers  of  the  children  were  alimenting  the 
fathers  in  prison.  I  relied  on  those  cases  both 
before  the  sheriff  substitute  and  the  sheriff,  but 
they  would  not  give  eff'ect  to  them. 

209.  And  they  laid  down  the  law  that  the  man 
would  not  receive  cessio  until  he  gave  security  for 
future  debts  ? — That  is  so. 

210.  Was  he  able  under  the  compulsitor  thus 
put  upon  him  to  get  this  security  ? — He  was  not. 

211.  During  the  application  for  cessio  you  had 
obtained  an  interim  liberation? — Yes.  Before 
the  presenting  the  petition,  some  gentlemen  at 
Dairy  agreed  to  become  cautioners  for  him,  that 
he  would  attend  all  the  diets  on  the  discussion  for 
cessio.  That  was  opposed  by  Bryce's  agent,  but 
the  sheriff'  substitute  granted  interim  liberation 
on  his  finding  caution  for  21  /.  The  caution  there 
was  that  he  should  abide  the  cause,  and  they  had 
confidence  that  he  would  not  run  away,  and  that 
no  liability  would  attach  to  them  for  his  non- 
appearance. 

212.  Walker  was  at  the  disposition  of  his  cre- 
ditor, and  could  have  been  sent  back  to  prison, 
cessio  being  refused  ? — The  very  refusal  of  the 
cessio  discontinued  the  interim  liberation,  and 
that  refusal  took  place,  on  the  part  of  the  sheriff^ 
on  the  17th  of  March  1882. 

213.  Now  did  the  creditor  avail  herself  of  her 
right  to  send  Walker  back  to  prison  ? — She  did 
not,  and  he  is  still  at  large. 

214.  Is  he  earning  wages? — He  is  earning 
wages,  and  has  been  working  for  some  time. 

215.  Has  he  paid  any  aliment? — He  has  paid 
nothing. 

216.  In  this  case,  what  has  been  the  net  result 
of  the  imprisonment ;  what  gain  has  Bryce  got 
by  imprisoning  this  man  ? — Nothing  whatever. 

217.  What  has  it  cost  her  ?—  The  expenses  in- 
curred in  the  aliment  amount  to  about  15  /.,  and 
there  is  the  expense  of  opposing  in  the  Court  of 
Session. 

2\^.    Which    you    stated    would    be    about 
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what?— From  10/.  to  20/.,  I  think,  would  be 
about  the  figure. 

219.  And  at  the  end  so  ineffectual  is  the  im- 
prisonment for  debt  found,  that  the  man  is  not 
further  imprisoned,  although  he  has  not  paid  any 
aliment ;  is  that  so  ? — That  is  the  present  state 
of  the  case. 

220.  So  that  in  these  two  cases  the  remedy  of 
imprisonment  has  been  found  totally  futile? — 
Yes,  in  the  cases  of  Hill  and  Bryce. 

221.  What  do  you  say  as  to  the  case  of  Hill  ? 
«»Her  agent  said  that  she  was  unable  to  be  at 
the  expense  of  imprisoning  him. 

222.  And  in  the  case  of  Bryce  ? — It  has  proved 
ineffectual  up  to  this  point;  there  seems  no 
disposition  to  send  Walker  back  to  prison,  where, 
of  course,  he  would  require  to  be  alimented  as 
before. 

223.  Coming  to  that  point  of  aliment,  what  is 
Walker's  statement  as  to  his  experience  in 
prison? — His  statement  is  that  when  he  was  im- 
prisoned he  had  in  his  possession  \s.  \  d.\  it  was 
on  a  Saturday  he  was  imprisoned,  and  on  that 
day  he  applied  to  the  magistrates  of  Ayr  under 
the  Act  of  Grace  for  aliment.  He  stated  that 
he  had  no  communication  from  the  town  clerk 
until  the  end  of  Ihe  week ;  meantime,  on  the 
Sunday,  Monday,  and  Tuesday,  he  had  no  food 
at  all. 

Mr.  Cochrane^ Patrick. 

224.  What  were  the  days  when  he  had  no 
food?— On  the  22nd,  23rd,  and  24th  August 
1880,  he  was  in  the  prison  of  Ayr  without  food ; 
a  friend  called  on  the  Wednesday  and  left  him 

4:S. 

225.  Does  he  adhere  to  the  statement  that  for 
those  days,  the  22nd,  23rd,  and  24th  August,  he 
was  three  days  without  food  in  the  prison  at 
Ayr  ? — Yes,  entirely. 

Dr.  Cameron, 

226.  You  give  that  entirely  as  his  statement, 
and  upon  his  precognition,  taken  by  yourself  ? — 
Taken  by  me  personally ;  after  that  a  person 
called  on  the  Wednesday  and  left  him  4  *.,  and 
he  got  some  very  small  sums  from  his  sister ;  at  the 
end  of  the  week  the  town  clerk  called  with  the 
usual  petition  for  aliment ;  Walker  signed  it,  and 
the  town  clerk's  clerk  told  Walker  he  would  re- 
quire to  be  paid  7  s.  before  the  petition  was  pre- 
sented, or  the  application  for  aliment  heard. 
He  was  unable  to  raise  the  funds,  and  it  was 
not  until  the  1st  of  October  he  obtained  aliment 
in  prison ;  he  stated  to  me  that  that  was  only 
got  by  arrangement  with  the  governor  of  the 
prison ;  that  the  7  s.  for  the  town  clerk  should 
be  kept  off  the  first  aliment  which  he  received. 

227.  But  how  did  he  live  in  the  meantime  ? — 
His  sister  supplied  him  with  certain  small 
sums. 

228.  What  is  the  position  of  his  sister  ? — Her 
position  is  that  of  a  mill-worker,  earning  from 
]0*.  in  summer  to  5  s,  in  winter  per  week, 
according  as  the  mill  is  in  full  time  or  not. 

229.  Does  she  contribute  to  the  support  of  any 
of  her  relatives? — Her  mother  lives  with  her, 
and  she  is  the  only  support  of  her  mother,  ex- 
cept what  she  may  get  from  her  brothers  and 

sisters. 
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Dr.  Cameron — continued. 

sisters,  some  of  whom  are  married  and  living  out 
of  the  house. 

Mr.  Cochrane-PatricL 

230.  How  many  did  you  make  out  there  were 
in  family  ? — I  think  he  had  iwoN)r  three  brothers 
and  two  sisters. 

231.  That  is  his  statement  to  you  with  regard 
to  the  family  ? — Quite  so. 

232.  That  he  had  two  brothers  ?  —  Two  or 
three  brothers  and  two  sisters ;  that  is  so.  , 

Dr.  Cameron. 

233.  It  is  stated  in  a  Paper  circulated  among 
members  of  this  Committee,  Walker  has  besides 
this  unmarried  sister  living  with  the  mother  three 
brothers  and  two  married  sisters  all  equally  bound, 
and  quite  as  able  as  he  and  the  unman-ied  sister, 
to  contribute  to  the  support  of  the  mother  ? — I 
did  not  ask  the  particular  number  in  family.  I 
am  satisfied  two  or  three  brothers  were  men- 
tioned, and  I  think  two  sisters ;  it  may  be  two 
sisters  over  and  above  the  sister  who  lived  with 
the  mother. 

234.  As  a  matter  of  fact  you  understood  that 
the  unmarried  sister  who  contributed  to  his  sup- 

Eort  in  prison  really  lived  with  the  mother  and 
elped  her? — I  was  told  that  the  mother  was 
really  supported  by  her  daughter  who  was  living 
with  her. 

235.  What  was  the  aliment  awarded? — The 
aliment  awarded  was  at  the  rate  of  7rf.  a  day, 
less  1  /f.  a  day  for  coals ;  that  was  4  s.  per  week. 

236.  What  is  the  aliment  to  which  Bryce  was 
entitled  ? — 3  s.  Id,  per  week. 

237.  So  that,  as  I  understand  you,  to  secure 
this  3s.  Id.  she  paid  4s.  I  d.  per  week ? — At 
least,  that  sum  was  paid  to  the  gaoler. 

238.  Will  you  explain  in  what  manner  these 
fees  charged  by  the  town  clerk  originated  ? — I 
may  say  that  in  Glasgow  the  fees  in  connection 
with  applications  for  aliment  under  the  Act  of 
Grace  are  chargeable  under  Act  of  Sederunt  of 
the  magistrates  of  Glasgow,  and  the  Faculty  of  Pro- 
curators of  Glasgow,  dated  the  1st  of  March  1802. 

239.  And  in  Ayr,  I  suppose  it  is  the  same 
thing  ? — Yes.  I  may  say  that  I  assume  that  it 
is  in  Ayr  under  a  similar  arrangement  that  these 
fees  are  exacted.  In  Glasgow  the  fees  are 
2  s.  6  d.  for  the  petition  itself^  and  2  s.  for  the  de- 
liverance awarding  the  aliment,  and  a  small  sum 
to  the  oflBcer  who  gives  intimation  of  the  appli- 
cation to  the  incarcerating  creditor,  which  would 
make  7  s.  I  understand  in  Ayr,  under  a  similar 
arrangement,  they  exact  the  sum  of  7  s. 

240.  A  sum  of  10  5.  is  required  to  be  deposited 
with  the  gaoler  under  the  Act  of  Grace  ? — Yes, 
when  the  person  is  imprisoned. 

241.  That  is  not  available  for  the  aliment  or 
the  fees  obtainable  for  aliment  ? — It  is  not.  It 
is  only  there  in  the  meantime,  because  under  the 
Act  of  Grace  the  incarcerating  creditor  is  entitled 
to  reclaim  against  tlie  award  of  aliment  within  14 
days,  and  the  order  to  provide  new  aliment  is  within 
14  days,  and  even  supposing  a  person  gets  1 5.  a  day 
as  aliment  he  is  often  four  or  five  days  in  want 
between  the  time  of  the  10 s.  being  exhausted  and 
the  new  sum  being  deposited  with  the  gaoler. 

242.  Under  the  old  system,  when  a  number  of 
debtors  were  in  prison,  they  helped  each  other  ? 
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— I  think  so ;  in  fact,  I  believe  in  Glasgow  they 
had  a  small  fund,  for  which  fund  there  was  a 
certain  levy  made  on  the  several  members,  and 
there  was  no  starvation  then  in  the  olden  time,  as 
I  understand. 

243.  The  number  of  debtors  in  prison  have 
been  greatly  reduced  ?— Yes ;  in  Glasgow  there 
are  omy  three  civil  debtors  just  now. 

244.  Does  the  fund  exist  now  ? — I  understand 
that  it  does  not  at  all  exist  now. 

245.  So  that  their  case  is  much  worse  than  it 
ever  has  been  ? — Yes. 

246.  Have  you  heard  anything  about  a  reduc- 
tion that  has  been  made  for  firing  ? — Yes,  the 
same  reduction  is  made  in  Glasgow  and  Ayr  of 
1  d.  per  day  for  firing. 

247.  That  is  a  recent  innovation? — I  was 
rather  surprised  when  I  heard  it.  I  did  not 
know  of  it  myself  until  I  was  investigating  these 
cases. 

248.  I  understand  it  came  into  operation  when 
the  Prison  Commissioners  took  over  the  prisons? 
— Yes,  when  the  Government  took  charge  of  the 
prisons. 

249.  Then,  if  a  man's  income  is  4d.  or  6d.  a 
day,  and  he  has  to  pay  1  d.  per  day  for  firing, 
would  not  that,  in  your  opinion,  make  a  con- 
siderable hole  in  it?  — It  would. 

250.  How  did  he  pay  the  7  s.  which  he  had  to 
borrow  from  the  gaoler  ? — I  have  explained  ex- 
actly how  it  occurred.  I  do  not  think  he  bor- 
rowed it,  but  it  was  to  be  kept  by  the  gaoler. 

251.  It  was  an  act  of  friendliness  on  the 
gaoler's  part  ? — It  was. 

252.  That  would  represent  a  fortnight's  aliment 
in  itself,  would  it  not ;  6  cf.  a  day  for  14  days 
would  be  7  s.  net  ? — Yes. 

253.  So  that  he  would  have  to  pay  a  fort- 
night's aliment  money  to  enable  him  to  get  the 
fees  in  connection  with  obtaining  the  aliment  ? — 
Yes. 

254.  You  have  told  us,  after  all,  that  the 
net  result  of  the  power  of  imprisonment  for 
alimentary  debts  in  Walker's  two  cases  was 
that  the  woman  Hill,  being  unable  to  imprison, 
could  not  resort  to  it,  and  that  the  woman 
Bryce,  having  spent  a  very  considerable  sum  of 
money  in  alimenting  Walker  and  in  the  litigation 
connected  with  his  case,  gave  it  up  as  a  bad  job. 
Walker  not  having  in  any  way  been  concussed 
into  paying  any  aliment? — In  regard  to  Bryce, 
she  is  much  worse  off  now  than  Hill  was,  seeing 
she  took  advantage  of  the  power  to  imprison 
him ;  and,  as  far  as  we  can  see  just  now,  Bryce 
is  not  disposed  to  send  Walker  back  to  prison. 

255.  Has  a  parochial  board  any  right  to  pay  ali- 
ment for  the  purpose  of  imprisoning  a  man  as  a  civil 
debtor  ? — The  parochial  board  has  no  such  power. 

256.  As  far  as  parochial  boards  are  concerned, 
civil  imprisonment  is  perfectly  unauthorised  ? — 
It  is  unauthorised  by  the  Act  of  1845,  which  is 
the  regulating  Act  with  regard  to  the  poor  law. 

257.  To  abolish  imprisonment  for  alimentary 
debts  would  not  take  the  smallest  remedy  out  of 
their  hands  ?~It  would  not,  the  remedy  being 
different  in  the  case  of  children  who  have  been 
neglected  and  thrown  upon  the  parish. 

258.  They  have  a  criminal  remedy  ? — ^Yes  ; 
under  Section  80  of  the  Poor  Law  Act,  they 
have  a  remedy  in  the  case  of  children  or  other 
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dependents  being  thrown  upon  the  parish,  of 
bnn^ff  up  persons  in  de&ult  and  trying  them 
criminally  before  the  sheriff. 

259.  lou  have  looked  over  this  Bill,  and 
there  is  nothing  in  this  Bill  to  interfere  with  this 
right? — Certainly  not. 

260.  Is  it  the  case  that  if  this  Bill  were  passed 
it  would  leave  parochial  boards  exactly  where 
they  are  ? — Yes,  it  would. 

261.  Now,  departing  from  the  case  of  Walker, 
we  now  come  to  the  second  case,  the  case  of 
Hughes.  Explain  to  the  Committee,  if  you  please, 
how  you  became  acquainted  with  Hughes'  case, 
and  the  circumstances  under  which  you  look  it 
up  ? — When  I  saw  Walker  in  the  prison  at  Ayr 
I  also  saw  Hughes,  and  it  seemed  to  be  an  extra- 
ordinary case.  I  was  instructed  to  test  the  case 
as  to  whether  or  not  cessio  could  be  obtained.  I 
found  from. the  statement  of  Hughes  that  he  had 
been  courting  a  person  called  Aithen,  who  had 
the  child,  and  had  suspected  her,  and  ceased 
going  with  her;  that  a  child  was  bom  in 
December  1880,  which  she  alleged  him  to  be  the 
father  of.  He  repudiated  liability,  and  she 
raised  an  action  against  him  in  the  Sheriff  Court 
of  Ayr  for  the  purpose  of  proving  the  paternity 
and  obtaining  aliment.  He  strenuously  de- 
fended the  action,  employing  a  solicitor  in 
Irvine,  and  a  very  lengthened  proof  took  place. 
The  result  was  that  the  sheriff- substitute 
held  the  paternity  was  proved,  and  found  him 
liable  for  inlying  expenses  and  for  aliment,  and 
also  for  the  expense  of  the  litigation. 

262.  Before  going  further,  do  you  think  that 
if  an  imputation  of  this  sort  is  made  upon  a  man 
which  he  repudiates,  he  is  justified  in  spending 
money  in  deiending  himself  ? — I  am  satisfied  he 
is  justified,  because  it  affects  not  only  his  pocket 
but  also  his  character,  and  that  the  mere  fact  of 
defending  an  action,  even  supposing  it  is  defended 
unsuccessfully,  is  not  in  itself  a  matter  which 
deserves  censure. 

263.  The  expenses  in  the  case,  I  suppose, 
arose  from  Hughes  leading  evidence  at  threat 
length? — I  may  say  from  what  I  saw  of  the 
process  that  evidence  was  led  at  great  length  on 
both  sides,  and  the  case  was  not  free  from  doubts 
although  the  sheriff  formed  the  opinion  that  the 
case  had  been  proved  against  Hughes. 

264.  You  do  not  consider  it  a  reproach  to 
Hughes  that  he  spent  money  in  defending  him- 
self?— No,  I  do  not  think  so.  The  incurring  of 
the  great  expense  was  a  mutual  thing.  It  was 
not  all  on  Hughes'  side;  ibat  is  to  say,  the 
lengthened  evidence  that  was  led  was  not. 
Hughes,  on  the  advice  of  his  agent,  appealed 
the  case  to  the  sheriff  principal,  and  his  Lordship 
affirmed  the  judgment,  but  reduced  the  rate  of 
aliment,  and  also  reduced  the  length  of  time 
during  which  aliment  should  be  paid. 

265.  For  what  amount  was  judgment  finally 
given?  —  Judgment  was  finally  given  on  the 
24  th  February  1881  for  2  /.  of  inlving  expenses, 
lLl2s.  6d,  per  quarter  of  aliment  for  seven  years, 
payable  quarterly  in  advance,  and  66  /.  16*.  8rf.  of 
taxed  expenses.  I  may  say  the  decree  upon  the 
merits  was  granted  on  the  24th  February,  but  as 
the  expenses  had  to  be  taxed,  and  as  there  was  a 
short  vacation  in  the  meanwhile,  the  expenses 
were  not  approved  of  till  the  3rd  May,  when  the 
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decree  was  granted  fcnr  that  amount  of  expenses 
too. 

266.  Hughes,  I  understand,  applied  to  a 
Glasgow  solicitor  for  advice?  —  I  should  ex- 
plain that  in  April,  and  before  the  expenses 
were  discerned  for,  he  got  a  letter  from  the 
pursuer's  solicitor  asking  payment  of  the  inlying 
expenses,  the  aliment  that  was  due,  and  also  the 
expenses  as  taxed;  and  that  Hughes  replied 
immediately,  offering  to  pay  1  /.  per  month.  He 
got  back  a  letter  from  the  pursuer*s  solicitor  that 
the  proposal  did  not  deserve  serious  reply. 

267.  He  then  went  to  a  Glasgow  solicitor  for 
advice,  did  he  not  ? — Yes,     He  consulted  a  Glas- 

fow  solicitor  as  to  his  position.  He  advised 
lughes  that  if  he  paid  the  aliment  discerned  for^ 
no  imprisonment  could  follow  with  regard  to  the 
other  parts  of  the  decree ;  and  accordingly  on 
the  14th  May  he  remitted  to  the  pursuer's  soli- 
citor 21.  12#.  6<2.,  being  the  aliment  due  up  to 
the  21st  May.  The  charge  given  for  payment 
expired  on  the  15th  May  or  16th  May.  And 
upon  the  I7th  May  he  was  incarcerated  in  the 
prison  at  Ayr  for  68  /.  16  *.  2  d. 

268.  He  expressed  himself  willing  and  able  to 
pay  the  mere  aliment,  but  that  he  was  unable  to 
pay  the  heavy  expenses  ?— Yes ;  the  amount  for 
which  he  was  imprisoned  was  the  amount  of  taxed 
costs,  plus  the  2  /.  for  inlying  expenses,  namely, 
68/.  l%s.  2d. 

269.  Will  you  explain  to  the  Committee 
Hughes'  position  in  business  ? — He  was  a  travel- 
ling draper,  that  is  to  say,  he  was  a  small  clothier 
who  sold  goods  throughout  the  country  to  the 
poorer  class  and  got  payment  by  instalments  of 
1  s.  and  2  s.  per  week,  which  he  regularly  called 
for ;  and  at  the  time  of  his  incarceration  he  had 
outstanding  debts  of  that  class  to  the  extent  of 
about  200^ 

*£10.  Was  any  attempt  made  to  get  at  his  pro- 
perty by  any  other  means  than  imprisonment? — 
None  whatever.  Immediately  on  the  charge  ex- 
piring he  was  thrown  into  prison.  There  was 
neither  arrestment  of  his  funds  nor  an  applica- 
tion for  cessi.o  Imprisonment  was  resorted  to 
immediately  the  charge  had  expired. 

271.  It  is  mentioned,  in  one  of  the  state- 
ments circulated  to  this  Committee,  that  for  the 
purpose  of  defeating^  this  alimentary  claim  he 
applied  for  sequestration,  or  got  a  Glasgow  agent 
to  apply  for  sequestration  for  him  ;  is  that  true  ? 
— ^That  is  not  correct.  What  took  place  was, 
that  immediately  on  being  placed  in  prison  he 
conmiunicated  with  his  pnncipal  creditor  to  see 
whether  he  could  help  him  to  make  an  arrange- 
ment with  this  incarcerating  creditor,  but  Sie 
principal  creditor  would  not  become  security  for 
him.  From  the  nature  of  his  business  it  was 
necessary  that  Hughes,  if  possible,  should  be  got 
out  of  prison  so  as  to  collect  the  debts,  because 
the  people  who  were  owing  would  really  only 
pay  the  man,  and  if  a  stranger  went  round  for 
the  debts  they  simply  refused  to  give  him  any- 
thing. With  the  advice  of  his  principal  creditor, 
to  whom  he  was  owing  upwards  of  100/.,  and  who 
was  the  party  who  had  supplied  the  chief  part  of 
the  goods  sold,  Hughes,  with  his  concurrence, 
made  an  application  to  the  Court  of  Session  for 
sequestration  of  his  estates,  and  for  interim 
liberation.     The  application  was  disposed  of  in 
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this  way  :  Sequestration  was  granted,  the  Lord 
Ordinary  holding  that  liberation  should  only  take 
place  on  Hughes  paying  10/.  down  of  the  amount 
of  the  aliment,  and  finding  caution  for  payment 
of  the  costs  by  four  half-yearly  instalments. 

272.  Sequestration  having  been  granted,  was 
Hughes  capable  of  getting  10  /.  of  his  own ; 
would  not  any  10  /.  he  might  have  belonor  to  his 
trustee  ? — He  had  no  right  to  intermeddle  with 
the  debts  on  the  sequestration  taking  place. 

273.  The  property  passed  over  to  his  trustee 
by  means  oi  the  sequestration  taking  place  ? — 
Quite  so. 

274.  The  act  of  sequestration  left  the  man  abso- 
lutely penniless,  and  handed  over  everything 
to  his  trustee  ? — Yes,  and  all  which  he  might 
possess  up  to  the  date  of  his  discharge. 

275.  In  evertheless,  unless  he  was  able  to  pay 
down  10  /.  he  could  not  get  liberated  from 
prison  ? — He  could  not  get  liberation. 

276.  Under  these  circumstances  you  applied 
for  cessio  ? — I  should,  perhaps,  say  at  this  stage, 
that  if  this  man  Hughes's  offer  of  1  /.  a  month 
had  been  accepted,  although  certainly  not  a  very 
large  sum  in  view  of  the  large  amount  of  ex- 
penses, sofar  as  I  could  gather  fix>m  my  inquiries 
which  were  pretty  minute,  he  could  have  paid  his 
ordinary  creditors  20*.  in  the  1  /.,  and  could 
have  gone  on  paying  1  /.  per  month  to  the 
incarcerating  creditor,  and  ultimately  in  course 
of  time  might  have  paid  the  whole,  or  at  least  a 
great  proportion,  of  rfie  large  amount  of  expenses ; 
but  from  his  being  incarcerated  in  prison,  and 
the  sequestration  taking  place,  the  result  has 
been  that  the  amount  recovered  has  not  been 
much  more  than  merely  sufficient  to  pay  the 
expenses  of  recovery,  and  that  there  will  eertainly 
be  no  dividend  for  the  creditors  if  there  is  as 
much  got  out  of  the  estate  as  will  pay  the  expenses 
of  sequestration, 

277.  1'he  result,  so  far  as  the  fdimentary  debt 
is  concerned,  has  been  that  he  has  not  paid  any- 
thing ? — Nothing  at  all. 

278.  What  has  his  imprisonment  cost? — His 
imprisonment  has  cost  from  6  /.  to  6  /.  10  s.  He 
applied  for  aliment  shortly  after  being  put  in 
pnson,  and  was  awarded  6  d.  per  day* 

279.  Do  you  believe  from  what  you  have 
learned  about  him  as  his  agent  that  he  has  any 
means  of  paying  ? — I  am  satisfied  that  he  has  no 
funds  whatever. 

280.  Do  you  believe  that  so  long  as  he  remains 
in  prison  nothing  can  be  got  out  of  him? — I  am 
quite  clear  about  that ;  it  is  impossible.  He  had 
no  friends  to  become  cautioners  for  him,  and 
there  was  no  attempt  to  get  him  out  in  the  interim, 
and  he  is  still  in  prison. 

281.  The  amount  of  the  decree  in  this  case 
to  which  the  woman  was  entitled  was  2 «.  6  d 
per  week  ? — Yes,  2s.  6  d.  per  week. 

282.  And  she  is  paying  3  s.  6  d.  per  week  for 
his  aliment  in  prison  ? — That  is  so. 

283.  The  net  result  to  her  is,,  that  her  debt 
has  eone  on  increasing,  and  she  has  disbursed  so 
much  for  his  maintenance  in  prison  ? — Yes,  and 
ruined  his  estate ;  and  the  sum  that  she  is  paying 
to  him  in  prison  is,  by  the  law  of  Scotland,  a 
debt  accumulating  against  him,  which  he  will 
have  to  pay  afterwards  if  he  has  funds  to  pay 
it. 

0.107. 
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284.  He  oflfered,  as  we  have  heard,  to  pay  the 
entire  amount  of  ailment  due,  and  1  2.  a  month 
for  future  ailment  and  expenses ;  that  offer  was 
refused,  so  that  virtually  he  was  put  in  prison 
not  for  the  ailment,  but  for  the  law  expenses  ? — 
Yes,  I  think  he  was  wrongly  advised,  but  he 
acted  upon  legal  advice,  and  the  moment  he  was 
put  in  prison  he  was  rendered  utterly  helpless ; 
he  was  there  laid  by  the  heels,  and  could  do 
nothing. 

285.  The  agent  who  advised  him  believed  that 
if  he  paid  the  amount  of  the  alimentary  debt  he 
could  not  be  imprisoned  for  the  legal  expenses  ? 
— ^That  is  so. 

286.  Will  you  explain  what  the  law  on  the 
subject  really  is? — The  law  is,  that  any  ex- 
penses in  the  way  of  constituting  or  enforcing  an 
alimentary  debt  are  incidental  to  the  debt,  and 

Sartake  of  the  same  character  as  the  principal 
ebt.  That  is  settied  by  Cheyne's  case,  which 
was  decided  in  the  Court  of  Session  in  1860. 
That  case  also  decided  that  the  inlying  expenses 
partdce  of  the  same  character  as  the  aliment 
itself,  as  well  as  the  expenses  of  constituting  the 
debt. 

287.  In  this  case,  where  the  alimentary  ex- 
penses were  only  a  few  pounds,  the  legal  ex- 
penses were  60  /.,  and  for  those  expenses  ne  was 
mcarcerated  ? — In  the  case  of  Cneyne,  the  ex- 
penses were  only  between  2  /.  and  3  L 

288.  In  this  case,  in  point  of  fact,  the  incar- 
ceration is  for  the  legal  expenses  and  not  for 
the  aliment,  except  by  a  legal  fiction  ?— Yes.  The 
txpenses  here  were  the  expenses  of  obtaining- 
this  decree. 

289.  We  will  now  come  to  another  case. 
Gall's  case  ? — Yes,  James  Gall's  case. 

290.  I  asked  you  to  make  some  inquiries 
about  that  case,  as  you  were  comine  before  the 
Conmiittee? — ^That  is  so,  and  I  inquired  on 
Saturday,  before  coming  here,  with  regard  to  the 
exact  state  of  matters.  I  visited  him  in  Glasgow 
prison  on  Saturday,  and  saw  him  there ;  I  found 
the  circumstances  to  be  these :  he  got  married 
on  the  24th  April  1877  ;  he  has  two  children, 
both  of  whom  are  delicate,  the  one  a  girl,  bom 
on  the  21st  May  1878;  and  the  other,  a  boy, 
bom  on  the  3rd  December  1880. 

291.  I  believe  an  illegitimate  chUd,  by  some 
other  woman,  was  bom  some  months  an;eT  his 
marriage? — On  the  24th  August  1877,  four 
months  after  his  marriage,  a  person  called  Watt 
had  an  illegitimate  child,  which  she  charged 
him  with  being  the  father  of.  H^  repudiated 
the  paternity,  and  defended  the  action  himself 
in  the  Sheriff  Court  of  Glasgow,  the  pursuer 
being  represented  by  a  law  agent.  The  result 
of  the  case  was,  that  the  sheriff  substitute 
(Murray)  held  the  paternity  proved,  and  or- 
dained him.  Gall,  to  pay  2  /.  as  inlying  expenses ; 
2  I.  per  quarter  for  10  years  of  afiment,  and 
11  /.  IS  s.  6d.  of  taxed  expenses.  I  may  say. 
Gall  states  that  he  has  paid  a  sum  of  36  /.  to 
account  of  that  decree,  and  that  about  two  years 
ago  he  failed  in  business.  He  was  a  butcher  in 
a  small  way ;  but  on  account  of  competition  in 
the  same  locality,  he  was  unable  to  continue,  and 
had  to  give  up  business.  Since  then  he  has 
been  dealing  in  the  way  of  buying  and  selling 
cattle,  and  having  no  capital,  he  has  been  dealing 
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on  commission,  and  his  earnings  have^  within  the 
last  two  years,  been  much  reduced  in  conse- 
quence. He  was  put  in  prison  on  the  9th  March 
last,  for  a  balance  of  18  /.  for  aliment  due  under 
this  decree.  He  applied  for  aliment  on  the  12th 
March,  and  was  awarded  the  sum  of  6  d.  per 
day,  less  1  d.  for  fire,  and  that  sum  has  been 
regularly  paid  to  him  by  the  woman. 

292.  Meantime,  what  has  been  the  result  to 
his  wife  and  children  ? — His  wife  and  children 
have  been  left  in  a  state  of  starration.  They 
have  applied  to  the  parochial  board,  which  is 
paying  3  5.  per  week  to  the  family,  and  they  are 
disposing  of  articles  and  getting  little  loans,  as 
they  best  can,  from  anv  acquaintances  or  friends 
to  keep  them  alive.  On  Saturday  I  saw  a  letter 
from  (jail's  wife,  stating  that  the  little  boy  was 
seriously  ill,  and  in  fact,  expected  to  be  dyin^. 

293.  Did  Gall  tell  you  of  a  circumstance  which 
he  mentioned  in  a  letter  to  me,  that  his  wife  had 
on  the  previous  night  called  to  see  him,  and 
what  the  state  of  his  feelings  was  at  being  unable 
to  go  and  see  his  dying  chnd?— He  did  not,  but 
he  mentioned  to  me  this  circumstance,  that  he 
believed  the  child  had  got  this  complaint  from 
coming  to  visit  him  in  prison  by  reason  of  the 
cold  stones.  The  child  is  very  delicate,  and  I 
understood  it  was  some  throat  complaint  under 
which  it  was  labouring. 

294.  As  a  matter  of  fact,  the  net  result  of 
Gall's  case  is,  that  Gall  asserts  he  has  nothing, 
and  nothing  has  been  got  from  him  ? — He  says 
he  has  got  nothing ;  he  has  paid  nothing  in  tne 
meantime,  the  sum  which  the  woman  is  pay- 
ing is  in  excess  of  what  he  has  got  to  pay  her  ; 
he  offered  to  pay  either  3  «.  or  4  s.  a-week  if  they 
would  let  him  out. 

295.  But  she  will  not  take  it,  and  she  is  pay- 
ing Zs.  6d.  a-week  to  keep  him  in  prison? — 
Yes. 

296.  By  preventing  him  doing  work,  she  has 

?)revented  him  from  implementing  his  proposal  so 
ar,  and  his  wife  and  children  are  thrown  on  the 
parish  ? — Yes ;  in  this  case  the  sufferers  are  the 
wife  and  children,  and  not  Gall  at  all. 

297.  You  say  so  destitute  are  they,  that  the 
parish  is  pnying  them  something  like  3  s.  per 
week  ? — Yes. 

298.  What  is  the  amount  of  the  aliment  which 
the  decree  against  him  orders  him  to  pay  ? — 
£.2.  per  quarter. 

Mr.  Synan. 

299.  But  if  this  woman  is  paying  Ss,  6d.  per 
week  to  this  man,  she  must  have  some  income  ? 
— I  do  not  know  where  it  is  coming  from,  but  it 
is  certainly  being  paid  into  the  prison. 

300.  Do  you  know  the  woman? — I  do  not 
know  her  at  all. 

301.  How  does  it  happen  that  this  other 
woman  you  have  referred  to  is  paying  so  much 
a  week  to  support  the  man  in  prison ;  she  must 
have  some  income  also  ? — From  friends,  perhaps. 

Dr.  Cameron, 

302.  From  this  experience  what  is  your 
opinion  as  to  retaining  imprisonment  for  alimen- 
tary debts?— I  am  clearly  of  opinion  that  it 
is    not    expedient    to    continue    this    mode    of 
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endeavouring  to  enforce  payment  of  alimentary 
debts. 

303.  That  was  not  always  your  opinion,  was 
it  ? — My  opinion  previously  to  the  passing  of  the 
Act  of  1880,  with  regard  to  ordinary  debts,  was, 
that  it  might  operate  hardly  on  creditors,  but 
dealing  with  this  remnant  of  the  law^  of  im- 
prisonment, I  am  quite  of  opinion  it  should  be 
abolished. 

304.  That  is  the  result  of  your  connection  with 
these  cases? — Yes.  1  have  had  occasion  of  late 
to  inquire  into  the  matter  rather  particularly,  and 
the  more  I  have  inquired  the  more  I  am  satisiied 
of  the  futility  of  enforcing  by  imprisonment 
the  payment  of  alimentary  debts.  It  is,  in  my 
opinion,  in  th«  majority  of  cases  utterly  ineffectual, 
and  causes  a  great  hardship  and  unnecessary  ex- 
pense to  the  persons  who  attempt  to  keep  these 
people  in  prison. 

305.  If  the  woman  is  too  poor  she  cannot  recur 
to  it,  and  if  the  man  is  really  without  means  he 
cannot  pay.  I  suppose  that  is  the  net  result  of  it? 
— That  is  the  net  result  of  it. 

306.  There  is  one  other  point.  Look  to  the 
Report  of  the  Society  of  Solicitors  before  the  Su- 
preme Court  of  Scotland.  You  will  see  a  number 
of  cases  quoted  as  supporting  their  views  of  cases 
of  imprisonment  for  debt  and  alimentary  imprison- 
ment. There  are  six  cases,  five  of  which  have 
nothing  to  do  with  the  imprisonment  proposed  to 
be  affected  by  this  Act  The  one  at  the  bottom 
of  page  18,  however,  refers  to  an  alimentary  case. 
Please  to  read  it?— "D.  and  E.  attended  the 
same  church,  and  were  members  of  the  choir. 
D.,  on  the  promise  of  marriage,  seduced  E.,  and 
a  child  was  born.  He  declined  either  to  marry 
E.  or  to  contribute  anything  for  the  child.  He 
was  put  in  prison  and  made  several  attempts  to 
get  out  on  cessio.  The  Sheriff  refused  the  cessio 
on  the  ground  that  the  remedy  was  in  his  own 
hands,  either  by  agreeing  to  contribute  part  of  his 
wages,  or  by  nilfilling  the  promise  of  marriage, 
and  the  Sheriff-Depute  aflSrmed  the  judgment." 

307 .  That  appears  to  be  a  new  light  upon  the 
subject.  The  usual  requirement  of  the  sheriff  is 
that  the  debtor  shall  find  caution  for  future  ali- 
ment ? — That  has  been  the  general  rule  of  late. 

308.  In  that  case,  according  to  this  report* 
there  was  another  requirement  ? — Either  to  con- 
tribute part  of  his  wages  or  to  fulfil  the  promise 
of  marriage. 

309.  Therefore,  in  this  case,  the  sheriff  made 
use  of  cessio  apparently  as  a  compidsitor  to  mar- 
riage 
dient. 


? — Which,  I  think,  is  a  very  doubtful  expe- 


310.  According  to  the  case  reported  by  the 
Solicitor  to  the  Supreme  Court  the  sheriff  orders 
the  man  either  to  pay  or  marry.  Is  not  that  the 
nett  result  ? — That  is  the  report. 

311.  That  ishardly recognised? — Imprisonment 
for  the  purpose  of  enforcing  marriage  is  novel  to 
me.  The  true  remedy  that  the  Court  should  have 
given,  I  think,  is  damages  in  the  case  of  breach 
of  promise  of  marriage,  and  it  is  not  expedient  to 
use  the  law  for  the  purpose  of  forcing  persons 
to  marry,  whether  they  like  it  or  not. 

312.  The  result  of  that  case  is  this,  that  if  the 
man  cannot  pay  the  woman  has  the  right  of  keep- 
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ing  him  in  prison  until  he  marries  her  ? — ^That  is 
what  the  sheriff  has  pointed  out ;  what  the  man 
should  do  for  the  purpose  of  getting  out  of 
prison. 

313,  Would  there  be  any  appeal  to  a  higher 
court  on  such  a  delicate  point  ?  —There  would  be 
an  appeal  against  the  judgment  of  the  sheriff- 
substitute,  but  it  is  certainly  an  unusual  condi- 
tion to  suggest.  To  show  how  sheriffs  differ,  I 
may  say  tmit,  in  the  case  of  Walker,  who  had 
offered  to  pay  one-sixth  of  his  wages,  following 
a  case  in  the  Court  of  Session,  where  one-sixth 
was  mentioned  by  the  court  as  a  reasonable  sum, 
the  sheriff-substitute,  in  the  case  of  Walker, 
would  not  adopt  that  case  as  ruling  his  case. 

314.  From  conversations  I  have  had  with  you, 
I  gather,  you  think  that  where  a  man  can  pay  an 
alimentary  debt,  and  will  not  pay  it,  he  should  be 
subjected  to  punishment  for  not  paying  it,  as  a 
criminid  ? — That  is  my  view ;  that,  while  civil 
imprisonment  should  be  abolished,  there  should 
be  some  other  remedy  given  in  these  cases.  In 
one  view,  I  think  it  is  a  stricter  remedy  than 
that  of  civil  imprisonment.  I  may  say  that  £ 
concur  entirely  with  the  suggestion  of  Mr. 
Nicolson  that  Section  80  of  the  Poor  Law  Act 
of  1845  should  be  made  available  at  the  instance 
of  the  aggrieved  parties  themselves,  or  the  Pro- 
curator-Fiscal. 

Chairman. 

315.  That  is  an  equivalent? — Yes.  As  it  is 
just  now  the  person  requiring  the  aliment  must 
cast  herself,  or  it  may  be  the  child,  upon  the 
Parochial  Board.  That  is  an  act  that  many  folks 
in  poverty  have  an  aversion  to.  I  have  been  trying 
to  show  that  there  should  be  a  direct  remedy  at 
the  instance  of  the  person  entitled  to  aliment,  and 
that  it  should  not  be  necessary  to  approach  the 
Procurator-Fiscal  with  regard  to  the  matter  in 
the  way  of  enforcing  the  suggested  criminnl 
remedy. 

Mr.  Cochraue-Patrick, 

316.  If  it  is  not  to  be  a  civil  remedy,  and  to  be 
a  criminal  remedy,  what  means  would  you  pro- 
pose?— I  would  give  it  at  the  instance  of  the 
private  individual. 

br.  Cameron. 

317.  Would  not  that  import  a  totally  new 
principle  into  the  law  of  Scotland  ? — The  main 
point  m  the  case  is,  that  you  have  the  imprison- 
ment proceeding  under  the  eye  of  a  judge ;  in 
the  meantime  you  have  the  imprisonment  depend^^ 
ing  upon  caprice,  or  the  length  of  purse  of  the 
person  supposed  to  be  aggrieved. 

318.  What  objection  have  you  to  allow  the 
punishment  in  this  case,  supposing  wilful  neglect 
to  pay  aliment  to  be  met  as  a  crime,  and  to  ulow 
punishment  to  be  awarded  on  the  same  principle 
as  punishment  for  picking  pockets,  or  for  mur- 
der?— I  should  not  limit  it  to  the  Procurator- 
Fiscal  being  the  vehicle  of  making  the  applica- 
tion. As  regards  the  Friendly  ::>ocietv  of  1875 
there  is  a  direct  right  on  the  part  of  the  society 
and  certain  other  officials  to  approach  the  sheriff 
by  complaint  and  get  a  decree  for  contribution 
collected  by  an  agent,  and  kept  up  by  him,  and 
also  a  fine  awarded  at  the  instance  of  the  prose- 
cutor without  the  interference  of  the  Procurator 
Fiscal. 

0.107. 


Mr.  Orr  Ewing. 

319.  A  corporation  is  different  from  an  in- 
dividual ? — It  is  a  private  society. 

Dr.  Cameron. 

320.  You  are  at  one  with  Mr.  Nicolson  in 
thinking  that  civil  imprisonment,  as  a  remedy,  is 
so  futile  and  so  objectionable  in  other  ways  that 
it  should  be  abolished,  and  that  wilful  neglect  to 
aliment  should  be  made  a  crime,  and  punished 
criminally  ? — I  concur  with  him  on  both  points. 

Mr.  Synan. 

321.  You  do  not  think  there  is  an  objection  to 
making  a  civil  offence  a  criminal  act  ? — No. 

Dr.  Cameron* 

322.  Does  a  material  difference  suggest  itself 
to  you  between  ordinary  civil  debts  and  ali- 
mentary debts? — Yes ;  1  think  that  in  regard  to 
ordinary  debts  there  is  a  mutuality  in  the  con- 
traction of  these.  In  regard  to  alimentary  debts, 
they  arise  ex  naturae  and  I  think  that  a  stronger 
remedy  is  admissible  there.  There  is  room  for 
a  distinction  there  as  compared  with  ordinary 
debts. 

323.  In  the  one  case  they  are  ex  contractu^  and 
in  the  other  ex  natura  ? — Quite  so  ;  and  that  is 
the  reason  I  think  there  might  be  a  distinction. 

324.  And  the  neglect  to  support  one's  children 
has  always  been  recognised  as  a  crime,  a  delict? 
■     X  es. 

325.  And  is  so  recognised  under  the  Poor  Law, 
to  which  you  have  referred? — Yes. 

326.  Now,  as  to  the  meditatio  fugtB^  you  are 
aware  that  that  process  has'  been  rendered  very 
ineffective  for  its  purpose  by  recent  legishition  ? 
— Yes.  Under  the  Act  of  1880,  there  being  no 
imprisonment  for  civil  debts,  really  that  warrant 
is  rendered  inoperative,  because  the  real  object 
was  to  protect  children,  and  the  decree  was  got 
for  imprisonment ;  but  now  no  such  imprisonment 
takes  place  for  civil  debts. 

327.  Do  the  clauses  proposed  in  this  Bill  ap- 
pear to  you  to  be  in  the  interests  of  the  debtor 
or  of  the  creditor?— They  are  in  the  interest  of 
the  creditor,  certainlv,  and  will  make  meditatione 
fug(B  warrants  applicable  to  the  present  law 
under  the  cessio  Acts  of  enforcing  obligations. 

328.  You  do  not  approve  of  short  terms  of 
civil  imprisonment  as  a  remedy  for  alimentary 
debts  ? — I  do  not.  I  think  keeping  in  view  the 
classes  of  persons,  in  the  case  of  illegitimate 
children,  imprisonment  for  a  short  period  will 
simply  be  endured.  I  think  the  chief  compulsitor 
with  regard  to  civil  imprisonment  is  that  it  is  an 
indefinite  length  of  time  during  which  the  person 
may  be  kept  m  prison,  but  if  you  have  persons 
in  enforced  idleness  for  a  short  time,  as  civil 
prisoners  are  just  now,  and  alimented  there  bv 
the  person  incarcerating  them,  a  number  of  lazy 
fellows  would  lie  in  prison  on  purpose. 

329.  In  fact,  they  would  be  treated  under  the 
other  law  as  ordinary  prisoners  are  treated  ? — 
That  would  be  so. 

330.  There  is  another  aspect  of  the  case ;  these 
compulsory  debts  are  not  confined  to  the  natural 
children  ;  they  also  extend  to  the  cases  of  wives 
and  legitimate  children  ? — Yes. 

331.  Is  imprisonment  resorted  to  in  those 
cases? — It  is  very  seldom  resorted  to,  for  the 
obvious  reason  that  the  wife  has  generally  no 
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money,  and  from  the  indisposition  there  is  to  put 
such  a  diligence  in  force^ 

332.  It  is  competent  in  the  case  of  other  alimen- 
tary debts;  in  the  case  of  the  support  of  parents, 
is  it  resorted  to  "^ — It  is  a  vary  rare  thing.  1  do  not 
know  any  case  where  a  child  has  been  imprisoned 
at  the  instance  of  a  parent. 

333.  For  the  obvious  reason  that  a  parent  who 
was  keeping  a  child  in  prison  and  able  to  pay  for 
his  aliment,  could  not  be  in  want? — That  would  be 
so.  There  would  be  an  opportunity  given  to  the 
person  taken  up  to  be  imprisoned  of  showing  to 
the  judge  there  was  a  reasonable  excuse  for  not 
paying.  As  it  is  just  now,  whenever  the  charge 
for  payment  expires,  whether  the  person  has  the 
money  or  not,  he  is  thrown  into  prison  and 
allowed  to  lie  there. 

Mr.  Armitstead. 

334.  Then  he  incurs  considerable  legal  ex- 
penses again,  which  you  say  he  has  no  chance  of 
paying  if  he  is  put  m  prison  ? — No,  he  has  not 
certainly. 

335.  Then  he  must  incur  considerable  legal 
expenses  if  he  is  going  to  take  proceedings? 
—  xes,  of  course,  proceedings  incur  a  certain 
degree  of  expense  always.  I  was  suggesting 
that  under  the  new  procedure,  the  criminal  pro- 
cedure suggested  would  take  place  under  the  eye 
of  a  judge  who  would  consiaer  whether  or  not 
the  person  who  was  going  to  be  imprisoned  had 
any  reasonable  excuse  for  not  paying ;  whereas 
under  the  present  law,  whenever  the  charge 
expires,  the  man  is  liable  to  be  thrown  into 
prison,  whether  he  had  just  grounds  or  not  for 
not  paying  the  aliment. 

Dr.  Cameron. 

336.  You  mentioned  about  limitation  of  im- 
prisonment in  some  cases.  Clause  5  in  this  Bill, 
provides  for  a  limited  period  of  imprisonment  in 
cases  of  failure  to  pay  rates ;  imprisonment  as  a 
remedy  appeared  to  the  framers  of  this  Bill  only 
to  be  necessaiT  where  the  amount  of  property 
was  very  small  and  the  rates  presumably  very 
small ;  it  was  thought  in  other  cases  they  could 
proceed  by  poinding  or  by  some  other  process  ? — ^I 
am  quite  willing  to  accept  that  clause  with  regard 
to  the  rating;  tne  imprisonment  takes  place  at  the 
instance  ot  a  public  body,  the  parochial  boards 
or  magistrates  in  a  borough,  or  some  public 
body,  and  there  is  not  the  same  chance  of  abuse 
in  that  case.  I  think  four  weeks'  imprisonment, 
or  six  weeks'  imprisonment,  would  be  quite  suffi- 
cient for  any  sum  of  taxes. 

337.  You  have  seen  Clause  8  of  the  Bill 
relating  to  the  alimenting  of  prisoners,  which 
proposes  to  give  a  minimum  sum  of  I  s.  per  day  ; 
does  that  appear  to  you  to  be  too  high  a  mini- 
mum in  those  cases  ? — I  do  not  think  that  keep- 
ing in  view  the  present  rates  of  supply  of  food 
and  otherwise,  1  s.  is  too  much. 

338.  As  a  matter  of  fact,  I  presume  it  is 
much  more  expensive  for  the  debtors,  being 
such  a  small  body,  now  to  live,  than  it  was 
formerly,  when  there  were  a  considerable  number 
of  them  ? — There  is  a  greater  difficulty,  but  I 
may  say  the  rates  in  Glasgow  range  from  1  s.  to 
1  5.  2  rf.  in  regard  to  ordinary  civil  prisoners,  and 


Dr,  Cameron — continued, 
that  the  rates  with  regard  to  alimentary  debts 
were  -considerably  lower,  viz.,  6  d,  and  7  /i.,  so 
that  seeing  you  are  dealing  with  alimentary 
debts,  they  are  certainly  increased  to  what  you 
get  at  present. 

339.  You  have  seen  the  second  sub-section  of 
Clause  8  ;  would  that  meet  the  difficulty  ex- 
perienced in  Walker's  case  of  the  prisoner  oeing 
unable  to  get  aliment  in  prison,  and  having  to 
starve  for  two  or  three  days? — I  think  that  is  a 
very  proper  provision.  At  the  same  time  I 
should  be  inclined  to  suggest  there  should  be 
some  obligation  placed  on  the  debtor,  on  the  one 
hand,  to  apply  for  aliment,  and  on  the  other  hand 
on  the  creditor  to  continue  to  supply  aliment  to 
him,  because  assuming  the  debtor  did  not  apply 
for  aliment,  and  the  creditor  did  not  pay  further 
aliment  when  the  10  days  expired,  there  would 
then  be  no  aliment,  and  the  person  in  that  case 
would  be  left  starving.  I  think  there  should  be 
a  provision  made  that  within  a  certain  period  the 
deotor  should  apply  for  aliment.  Por  a  corre- 
sponding period  there  should  be  a  fresh  supply  of 
aliment  lodged  with  the  gaoler,  otherwise  you 
could  not  insure  the  continuous  supply  being  at 
hand,  and  you  would  not  have  a  check  on 
whether  the  parties  had  a  right  to  get  the  ali- 
ment. 

340.  You  wish  to  make  one  suggestion  about 
the  machinery  imposed  in  the  Bill  for  cases  of 
meditatione  fugtR?  —  There  is  one  thing  with 
regard  to  Section  4,  Sub-section  2,  which  provides 
this,  that  the  persons  shall  be  bound  to  attend  at 
all  diets  on  an  application  for  cessio^  or  on  an 
application  for  sequestration  raised  within  one 
month  after  the  date  when  the  final  decree  in  the 
action  for  the  payment  of  the  debt  has  become 
extractable,  or  when  summary  diligence  is  oom- 
petent  within  one  month  after  the  date  when  the 
document  of  debt  may  be  recorded  for  such  sum- 
mary diligence.  Now  my  observation  ujjon  that 
point  is  Uiat  it  does  not  cover  a  state  of  matters 
which  may  very  readily  arise ;  whenever  a  bill 
becomes  due  it  may  be  ^*  protested,"  as  we  call 
it  in  Scotland;  the  notary  public  presents  the 
bill  for  payment,  or  his  clerk  does,  and  the  notary 
public  writes  out  a  statement  of  the  presentation. 
That  statement  is  recorded  in  the  Sheriff  Court 
books,  and  the  sheriff  clerk  gives  an  extract  of 
the  protest.  On  giving  a  charge  for  payment  six 
days  has  to  run,  and  on  the  expiration  of  six  days, 
if  payment  has  not  been  made,  you  can  apply  for 
cessio.  Supposing,  however,  a  bill  was  become 
due,  and  you  found  a  debtor  could  not  pay,  but 
did  not  wish  to  have  a  protest  recorded  against 
him  which  would  instantly  appear  in  the  mercan- 
tile test  or  "  black  list,"  and  that  you  allowed, 
out  of  leniency,  the  bill  to  lie  over  for  two 
months,  and  then  found  he  was  going  to  fly  the 
country  (you  having  six  months  from  the  due 
date  of  the  bill  to  record  this  protest  for  summary 
diligence),  and  supposing  at  the  end  of  two 
months  jou  protested  your  bill  and  recorded  it, 
the  caution  would  not  be  available  there,  because 
the  answer  would  be,  more  than  a  month  has 
expired  from  the  date  when  you  might  have  taken 
summary  diligence  against  the  debtor.  I  will 
read  it  to  you  again,  "  Within  one  month  after 
the  date  when  the  document  of  debt  could  be 
recorded  for  such  summary  diligence." 

341.  You 
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Mr.  Synan, 

341.  You  propose  to  extend  the  time? — There 
would  require  to  be  some  words  put  in  there  so 
as  to  make  the  order  for  caution  enectual.  I  pro- 
pose to  amend  it  in  this  way,  to  make  him  attend 
all  diets  with  regard  to  cessio  or  sequestration 
proceedings  taken  within  one  month  of  the  date 
of  the  sheriflPs  deliverance  ordering  caution 
under  the  medilatione  fuam  application.  You 
could  then,  at  the  end  of  ten  days,  present  a 
petition  for  ceitsioj  supposing  the  clause  was  so 
amended  as  to  give  the  creditor  the  right  within 
one  month  from  the  date  of  the  deliverance  order- 
ing caution  on  the  meditatione  fugtt  warrant,  for 
you  could  then  without  delay  record  your  protest, 
and  have  the  charge  expiring  in  seven  days,  and 
the  application  for  cessio  presented* 

Mr.  Cochrane- Patricks 

342.  Do  you  know  of  your  own  knowledge 
whether  this  girl  Hill,  which  was  the  first  case, 
has  ever  received,  in  point  of  fact,  anything  from 
the  man  Walker,  in  whose  case  you  were  con- 
cerned, though  the  child  is  now  eight  years  old, 
and  during  all  that  time,  or  during  the  most  part 
of  that  time,  he  has  been  i^  receipt  of  high 
wages  ? — 1  believe  he  has  not  paid  anything  to 
HiH,  because  he  maintains  that  he  is  not  the 
father  of  the  child. 

343.  In  the  case  of  Bryce,  with  which  you 
were  more  especially  connected.  Walker  was  sued, 
from  what  you  said,  in  July  1880? — I  he  decree 
was  pronounced  on  the  28th  July  1880. 

344.  Therefore  it  was  towards  the  end  of  July 
that  case  arope? — Yes. 

345.  Before  that  time,  from  February  to  July, 
six  months  previously,  are  you  aware  that  he  was 
receiving,  according  to  tne  pay-books  of  his 
master,  an  average  monthly  wage  of  6/.  4«.  3  c/.? 
— I  do  not  know,  but  I  understand  that  the 
agent  of  Bryce  stated  that  as  a  fact. 

346.  With  regard  to  the  matter  of  caution,  the 
Sheriff  Paterson  declined  to  give  him  cessio^  and 
adjourned  the  case  to  allow  him  the  opportunity 
of  finding  cation ;  but  he  found  the  pursuer  had 
not  made  any  proposal  of  security,  or  attempted 
to  assure  his  creditor  of  his  sincerity;  I  think  I 
understood  from  you  that  Walker  had  got  money 
when  he  made  his  application  for  cessio,  and 
obtained  aliment,  or  that  he  had  no  difiiculty  in 
finding  cation  to  the  amount  of  2  W.  ?—Yes,  he 
applied  to  his  friends  for  the  caution  for  his 
attendance  at  the  court,  but  that  was  declined, 
and  then  he  without  difficulty,  so  far  as  I  know, 
got  two  friends  to  become  cautioners  that  he  would 
stay  in  the  country  during  the  discussion  of  the 
case.  They  interested  themselves  in  the  case 
from  the  sort  of  singular  proceedings  that  had 
taken  place. 

347.  You  are  aware  of  your  own  knowledge 
that  the  sheriff  substitute  was  not  satisfied  that 
the  pursuer,  who  could  get  employment  at  once 
at  wages  of  29  5.  per  week,  was  not  able  to  give 
cation  to  implement  it  so  far,  and,  therefore,  he 
refused  him  cessio? — I  differ  entirely  from  the 
gheriff^s  view  in  regard  to  that  matter.  From 
the  evidence  adduced,  there  was  nothing  to  lead 
the  sheriff  to  come  to  that  conclusion,  so  that  I 
cannot  help  thinking  it  was  not  a  sound  view  on 
the  sheriff's  part. 
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348.  Was  that  the  fact,  that  is  all  I  ask  ?— I 
may  say  the  sheriff  stated  it  in  his  interlocutor. 

349.  Are  you  aware  of  your  own  knowledge 
that  the  sheriff- principal,  Mr.  Campbell,  on 
their  appealing  to  him,  confirmed  the  decision, 
and  added  these  word«:  "There  can  be  no  excuse 
for  this  wrongful  and  cruel  conduct;  it  is  an 
extremely  bad  case ;  what  reliance  can  be  placed 
on  the  simple  promise  of  such  a  man,  unsupported 
by  any  kind  of  security  whatever ;  it  seems  to  be 
a  very  worthless  affair ;  surely  with  relatives  and 
friends  about  him,  and  himself  able  to  earn  con- 
tinuously 28  s.  or  29  s.  a  week,  he  should  be  able 
to  find  reasonable  security  for  the  fulfilment  of 
his  promise.  In  short,  the  sheriff  takes  the  same 
view  with  the  sheriff  substitute  in  refusing  the 
application  in  hoc  statu,^^  Are  you  aware  that 
that  was  the  reason  given  by  the  sheriff-prin- 
cipai  ? — That  is  the  reason  stated  in  the  inter- 
locutor. 

350.  You  stated  that  this  man  is  now  out  of 
prison  and  at  large  ? — He  is. 

351.  Are  you  aware  that  he  was  working  in 
•the  course  of  a  few  days  afterwards  at  the  wages 
I  have  mentioned,  or  somewhat  near  those 
wages? — ^I  believe  he  has  been  working  for  some 
weeks  past.  As  to  the  rate  of  his  wa^es  I  do  not 
know  it,  but  I  understand  that  to  be  the  ordinary 
rate  of  wages  in  the  district. 

Mr.  Orr  Ewing. 

352.  In  these  three  cases  you  have  stated  to 
the  Committee  you  have  been  employed  as  legal 
agent  to  Dr.  Cameron? — That  is  so. 

353.  He  has  paid  all  your  expenses  ?-r-He  is 
my  employer. 

354.  As  to  the  case  of  Walker  the  decree  was 
given  in  his  absence  ? — In  both  cases. 

355.  He  did  not  deny  having  received  the 
summons  ? — He  did  not 

356.  When  a  decree  is  given  in  absence  it 
admits  liability,  or  it  is  tantamount  to  that  ? — 
It  must  be  taken  there  is  a  primd  facie  liability. 

357.  Is  it  not  admitt-ed  when  a  man  receives  a 
summons  and  does  not  appear  that  he  admits  he 
has  no  case  for  defence '/ — He  is  held  as  being 
confessed  to  the  statements  in  the  summons,  emd 
decree  passes  upon  him,  as  asked  in  the  peti- 
tion. 

358.  You  gave  as  a  reason  for  his  not  appear- 
ing that  he  was  a  poor  man,  and  could  not  afibrd 
to  employ  a  lawyer  ? — I  gave  as  a  reason  why  he 
did  not  appear  in  the  case  of  Bryce,  because  he 
was  not  able  to  defend  the  action.  He  was  told 
it  would  cost  him  20  /.  to  defend  the  action. 

359.  By  his  absence  he  admitted  being  the 
father  of  the  child.  You  stated  that  if  he  had 
had  the  money  he  would  have  appeared  in  court 
with  his  agent  and  denied  the  paternity  of  the 
child  ? — His  statement  was  that  he  was  told  it 
would  cost  20  /.  to  defend  the  action,  and  he  had 
not  got  it  to  pay,  and  hence  he  did  not  defend  it. 
That  was  his  statement  to  me,  and  it  was  stated 
in  such  a  way  as  to  make  it  appear  to  me  quite 
true ;  whether  it  was  true  or  not  I  cannot 
say. 

360.  Was  he  not  entitled  to  appear  in  Court 
himself? — Yes,  he  was  entitled  certainly,  but  it 
is  very  unusual  in  such  a  case  on  the  part  of  the 
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defender,  and  he  did  not  do  it.  I  should  also 
say  in  the  ordinary  Court  in  which  the  sum- 
monses are  taken  out,  there  is  no  day  fixed  for 
the  man's  appearing.  He  is  ordered  to  enter  an 
appearance  by  written  notice  within  seven  days. 

361.  You  do  not  allege  that  was  the  case  here, 
or  that  this  was  a  case  of  that  kind? — I  said  he 
did  not  know  when,  the  Court  day  was,  and  from 
the  statement  he  got  of  the  expense,  he  would  not 
get  the  assistance  of  an  agent. 

362.  You  first  said  it  was  because  he  had  not 
got  the  money  ;  and,  secondly,  you  say  it  was 
because  he  did  not  know  the  date  tor  appearance. 
What  was  the  real  reason  ? — I  say  this,  there  was 
no  particular  date  fixed  by  the  Court.  That  was 
not  the  reason  assigned  to  me ;  that  is  to  say,  the 
mere  fact  of  the  day  not  being  fixed  was  not  the 
reason.  I  have  pointed  out  that  when  a  person 
has  to  defend  himself  in  the  ordinary  court,  he 
is  under  great  disadvantage  in  regard  to  the 
practice  and  even  as  regards  the  day  of  appear- 
ance. 

363.  He  was  a  young  man  in  receipt  of  28  $. 
or  29  «.  per  week.  Could  not  a  man  wishing  to 
do  justice  to  the  girl  whom  he  had  ill-used,  if  he 
had  been  willing  to  pay  have  done  it  very  well 
out  of  such  wages  as  that? — I  think  he  was  quite 
able  to  pay  the  aliment  out  of  the  wages  he  had 
if  he  had  chosen  topay  it,  and  I  have  no  sym- 
pathy at  all  with  Walter  as  to  the  manner  in 
which  he  has  proceeded ;  you  will  quite  under- 
stand that. 

364.  As  to  Hughes,  Hughes  ultimately  offered 
1  /.  a  month,  but  that  was  after  he  had  lost  his 
case»  and  had  incurred  very  heavy  legal  expenses  ? 
— That  is  the  case. 

365.  But  could  not  this  man,  if  he  had  admitted 
the  paternity  of  the  child  and  paid  the  aliment, 
got  off  for  a  very  much  smaller  sum  even  than 
the  law  expenses  ? — Certainly  ;  it  might  have 
been  a  matter  of  5  /.  or  6  /.  taking  decree  against 
him,  but  he  maintained  his  innocence.  I  have 
had  no  reason  to  doubt  his  sincerity  as  regards 
his  contention.  He  denied  having  had  any  im- 
proper familiarity  with  the  girl  at  all.  His  state- 
ment was  that  he  was  courting  the  girl,  and  he 
found  she  had  had  improper  familiarity  with  other 
persons,  and  ceased  to  go  with  her ;  a  child  was 
born,  and  she  charged  him  with  the  paternity. 

366.  Now,  about  the  married  man  who  had  a 
child  ;  had  he  admitted  the  paternity  of  the  child 
at  once  he  would  have  got  free  for  a  small  ex- 
penditure of  money? — The  expenditure  would 
have  been  about  half. 

367.  About  8  /.  per  year  ? — In  the  amount  of 
aliment  there  would  have  been  no  difference. 
The  expense  would  have  been  half  the  amount  if 
he  had  admitted  the  paternity.  He  also  main- 
tained his  innocence,  but  upon  proof  was  found 
to  be  in  the  wrong. 

368.  Do  you  not  think  these  cases  are  not 
cases  of  such  strength  as  to  entitle  us  to  make 
such  an  important  change  in  the  law  as  to  abolish 
improvement  for  debt  of  this  kind,  when  all  these 
men  would,  if  they  had  only  acted  honestly  and 
straightforwardly  to  the  women  whom  they  had 
illused,  and  paid  their  aliment,  not  have  been  put 
in  prison,  and  we  should  not  have  had  you  here 
and  had  to  go  to  the  expense  of  inquiring  into  all 


Mr.  Orr  Ewing — continued.  * 
these  cases.  Has  it  not  arisen  from  the  stubborn 
conduct  of  these  men  themselves?— No,  I  believe 
in  the  cases  of  Huehes  and  Gall  their  statements 
are  correct,  that  they  are  not  the  fathers  of  the 
children.  The  sheriff  substitute  in  GalFs  case 
gave  his  judgment,  and  held  the  case  proved. 
The  sheriff  substitute  and  the  sheriff  pnncipal, 
in  the  case  of  Hughes,  have  both  held  the  case 
proved  ;  but  if  these  men  had  taken  the  case^  to 
the  Supreme  Court  of  Appeal  both  decisions 
might  have  been  reversed.  Whilst  I  am  quite 
admitting,  from  the  course  the  cases  have  taken, 
the  parties  are  held  to  be  in  the  wrong,  it  by  no 
means  follows  that  they  are  the  fathers  of  these 
children. 

369.  But,  according  to  the  decisions,  we  must 
come  to  the  conclusion  that  they  were  doing  wrong 
to  the  women? — I  should  accept  the  decisions, 

"but  I  submit  to  you  that,  assuming  the  whole  of 
the  three  men  to  have  been  entirely  in  the  wrong, 
it  does  not  affect  my  evidence  to  any  extent,  be- 
cause I  am  simply  indicating  the  futility  of  im- 
prisonment for  debt.  Assuming  them  to  be 
entirely  wrong,  what  has  been  the  gain  that  has 
been  got  by  putting  them  in  prison  ? 

370.  You  come  to  the  conclusion  from  these 
cases,  in  one  of  which  you  admit  the  man  acted 
wrongly,  and  in  the  other  that  the  Committee 
must  believe,  from  th^  appearance  of  the  children, 
they  acted  wrongly,  that  there  should  be  no  im- 
prisonment for  debts  of  this  kind  ?—  Yes. 

371.  Do  not  you  think  that  that  might  possibly 
create  further  injustice  to  women;  that  the  exist- 
ence of  this  law  which  makes  a  man  pay  bis  ali- 
mentary debts  gives  them  protection,  which  if  this 
law  was  done  away  with,  they  would  lose  ? — 1  do 
not  think  the  mere  enforcement  of  the  decree 
ultimately  enters  the  minds  of  many  men  as 
regards  the  creation  of  these  debts. 

372.  But  when  the  debt  is  incurred,  and  they 
find  they  will  be  taken  to  the  court  and  im- 
prisoned, do  you  not  think  that  many  men,  rather 
than  be  taken  into  court  to  pay  alimentary  debts, 
would  pay  them,  and  that  they  would  refuse  to 
pay  them  if  imprisonment  for  debt  was  done  away 
with  ? — I  think  if  you  simply  have  the  imprison- 
ment without  such  a  clause,  as  Mr.  Nicolson 
suggested,  you  would  be  giving  greater  license 
than  they  had  just  now,  but  I  think  the  clause 
proposed  is  in  the  opposite  direction,  and  the 
people  would  be  more  ready  not  to  defend  the 
actions,  and  not  to  resist  them,  if  they  knew  they 
were  to  go  to  prison  as  criminals. 

373.  You  wish  to  have  the  imprisonment  put 
in  another  form  ? — Yes,  I  am  against  the  present 
mode  of  trying  to  enforce  payment  by  impiison- 
ment  in  these  cases. 

Mr.  Webster. 

374.  There  was  a  suggestion  made  by  Mr. 
Nicolson  that  there  shouia  be  a  power  to  have 
a  recurring  penalty  for  the  crime  in  every  year  ? 
— I  quite  concur  vdth  that  suggestion. 

Mr.  Orr  Ewing. 

375.  Do  you  not  think  that  if  imprisonment 
for  debt  was  mitigated  too  much,  it  would  increase 
concealment  of  pregnancy,  and  also  infanti- 
cide, if  a  poor  woman  felt  herself  hopelessly 
wronged,  with  no  means   of  getting  payment 
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from  the  man  who  had  seduced  her? — As  I  am 
looking  at  the  matter  just  now  in  view  of  this  ad- 
ditional clause,  I  think  it  would  rather  lessen 
cases  of  this  kind  than  tend  to  increase  them. 

376.  The  Bill  does  not  provide  that  ?— No,  I 
may  say  that  my  view  upon  that  is,  that  the  abo- 
lition of  imprisonment  must  be  taken  in  connect 
tion  with  the  suggested  amendment. 

Mr.  Campbell. 

377.  With  reference  to  those  cases  that  have 
been  given,  I  understood  that,  from  your  personal 
experience  in  such  cases  as  these,  you  are  of 
opinion  that  civil  imprisonment  is  not  an  effectual 
way  of  obtaining  payment  of  alimentary  debts? 
—That  is  my  opinion. 

378.  And  that,  on  other  grounds  also,  it  is  not 
a  satisfactory  power  in  the  hands  of  creditors  ? — 
That  is  my  opinion. 

379.  At  the  same  time  you  admit  that  some 
special  means  are  desirable  for  dealing  with  these 
alimentary  debtors,  some  special  means  are  ne- 
cessary to  enforce  alimentary  debts? — Yes,  I 
certainly  think  so. 

380.  In  your  opinion,  then,  this  Bill  would  be 
defective,  inasmuch  as  it  does  not  provide  a  sub- 
stitute for  civil  imprisonment?  —  As  the  Bill 
stands  just  now,  it  would  be  defective  in  that  par- 
ticular. 

381.  You  agree  with  Mr.  Nicolson  that  the 
resisting  of  an  alimentary  debt,  properly  brought 
home  to  the  debtor,  ought  to  be  treated  as  a 
criminal  offence,  and  punished  as  a  criminal 
offence  for  resisting  the  payment  of  a  debt? — 
What  I  say  is  this,  the  mere  defending  of  the 
action  is  quite  legitimate,  but  when  once  a  decree 
is  granted,  the  person  must  do  the  best  he  can  to 
pay.  But  a  criminal  proceeditig  would  be  under 
the  control  of  a  judge.  If  a  reasonable  offer  was 
made,  and  reasonable  circumstances  were  shown 
by  the  party  for  getting  an  extension  of  time, 
that  would  be  taken  into  account  by  the 
judge. 

382.  Mr.  NicoLson's  suggestion  was,  that  it 
should  be  treated  as  a  criminal  offence  when  the 
debtor  resisted  payment  without  sufficient  ex- 
cuse ? — I  would  not  go  the  length  of  laying  that 
down  absolutely.  On  looking  at  the  decree  at 
the  end  of  the  day,  you  cannot  decide  whether 
or  not  there  were  not  reasons  for  defending  the 
case.  I  would  not  say  the  mere  defence  of  an 
action  in  which  the  person  was  unsuccessful  is  to 
be  considered  as  criminal  in  itself,  very  far  from 
it,  but  once  the  court  held  that  the  man  was  to 
pay,  I  think,  for  the  sake  of  public  convenience, 
the  person  should  pay,  and  if  he  resists  further, 
that  is  a  matter  that  should  be  reserved  to  be 
dealt  with  criminally. 

Chairman, 

383.  A  man  might  be  overborne  by  false  evi- 
dence in  the  proof? — Your  Lordship  will  recol- 
lect, no  doubt,  the  case  of  Tait  v.  McMillan,  where 
the  sheriff  substitute  decided  in  favour  of  the 
defender.  The  sheriff  principal  decided  in  favour 
of  the  pursuer.  An  appeai  was  taken  to  the 
Court  of  Session,  and  the  Court  of  Session  re- 
verted to  the  judgment  of  the  sheriff  substitute, 
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and  assoilzied  the  defender.  It  depends  on  a 
varietv  of  circumstances  and  points  that  require 
to  be  looked  at  on  all  sides. 

Dr.  Cameron. 

384.  You  would  not  support  the  abolition  of 
civil  imprisonment  with  the  idea  of  dealing  more 
ineffectually  with  a  debtor  ? — I  would  not. 

Mr.  Grant. 

385.  In  those  three  cases  that  you  have  given 
us,  can  you  see  that  any  one  of  the  parties  inte- 
rested have  been  any  better  for  the  existence  of 
this  civil  imprisonment  for  alimentary  debt  ? — In 
regard  to  the  first  two  cases  they  have  certainly 
not  been  any  better.  In  reeard  to  the  third  case, 
the  case  of  Gall,  payments  have  been  made,  but 
I  am  sorry  I  cannot  say  whether  or  not  they  have 
been  entirely  voluntanly,  or  under  any  kind  of 
compulsion,  whether  by  arrestment,  imprison- 
ment, or  otherwise.  My  opinion  is,  that  impri- 
sonment has  not  been  of  the  slightest  advantage 
to  creditors  in  these  cases. 

386.  On  the  contrary,  within  your  knowledge, 
the  imprisonment  has  been  a  veiy  ereat  disad- 
vantage ? — It  has,  to  both  parties,  I  uiink. 

387.  'J'hat  is  to  say,  the  woman  has  been  led  to 
expend  money  instead  of  getting  any  money  for 
the  maintenance  of  her  child? — That  has  been 
the  case. 

388.  And  the  man  has  been  prevented  from 
earning  his  wages,  and  kept  in  idleness  in  gaol 
the  whole  of  that  time  ? — That  is  the  case. 

389.  Under  the  present  arrangement,  I  think 
you  have  stated  that  the  man  is  not  allowed  the 
opi>ortunity  of  explaining  to  the  judge  any  inju- 
ries which  mav  have  arisen  from  keeping  him  in 
gaol  for  the  whole  of  that  time  for  the  purpose  of 
paving? — He  has  not;  he  is  taken  away  by  the 
officer  or  the  sheriff,  as  you  call  him  in  England, 
and  marched  off  to  prison  at  once. 

390.  And  no  opportunity  has  been  offered  him 
of  an  explanation  why  he  does  not  pay  ? — None 
whatever.  Of  course  there  is  the  application  for 
cesstOy  which  he  may  make  after  he  has  got  into 
prison,  which  costs  him  money.  Then  that  is 
clogged  with  a  stipulation  against  the  debtor  in 
the  case  of  Huohes  of  the  man  finding  money 
for  the  application  before  he  gets  out,  and  that 
depends  again  on  whether  his  friends  choose  to 
befriend  him  or  not,  just  as  they  think  fit. 

Mr.  Alexander. 

391.  When  you  say  that  Walker  was  for  three 
days  in  the  prison  at  Ayr  without  any  food,  I 
suppose  what  you  meant  was,  that  during  that 
time  he  was  restricted  to  prison  fare,  not  that  he 
was  dejjrived  entirely  of  food  ? — He  did  not  get 
even  prison  fare  during  those  three  days. 

392.  Then  upon  what  did  he  live  during  those 
three  days  ? — He  starved,  according  to  the  infor- 
mation which  he  gave  me. 

393.  Do  vou  believe  that  statement  of  his  that 
he  was  absolutely  without  food  for  three  whole 
days  ? — Yes,  I  believe  it. 

394.  Do  you  think  it  possible  that  when  the 
Lord  Presiaent  suggested  that  Walker,  if  an 
honest  man,  could  obtain  liberation  by  applying 
for  cesstOy  he  overlooked  the  fact  that  Walker 
might  not  be  able  to  find  caution  ? — Yes ;  I  think 
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the  Lord  President  was  looking  at  the  case  of 
cemo  without  reference  to  alimentary  cases.  With 
regard  to  cessioy  it  is  not  sufficient  to  make  a 
surrender  of  the  estate;  for  example,  it  might 
be  shown  that  a  man  had  been  very  eztrayagant 
or  dishonest  to  his  creditors  by  not  keeping 
books,  and  so  forth,  and  that  would  be  an  ele- 
ment in  the  mind  of  the  judge  whether  he  should 
get  liberation  immediately,  or  should  be  kept 
for  two  or  three  months  in  durance  vile  as  a 
sort  of  punishment  for  it.  I  think  the  word 
^'  honest  '  there  was  meant  to  apply  to  traders  in 
general. 

395.  Supposing  the  power  had  existed  of  im- 
prisoning these  men  as  criminals,  do  you  think  it 
probable  they  would  have  paid  alimentary  debts 
rather  than  undergo  imprisonment? — I  should 
not  like  to  give  an  affirmative  answer  to  that  ques- 
tion, but  assuming  criminal  imprisonment  to  have 
been  the  law,  within  a  very  short  time  the  person 
could  have  got  out  of  prison  and  coulcf  have 
worked,  whereas  just  now,  once  the  party  is 
placed  in  prison,  he  is  simply  obliged  to  remain 
there. 

396.  Would  the  dread  of  being  punished  as 
criminals  have  made  these  men  pay  the  alimen- 
tary debts  rather  than  undergo  that  imprison- 
ment ? — I  think  the  effect  would  have  been  far 
greater  upon  them  if  they  had  been  imprisoned 
as  criminals  than  the  imprisonment  that  is  avail- 
able just  now.  There  was  a  greater  chance  of 
their  paying  by  the  clause  suggested  than  there 
is  by  the  present  law  of  imprisonment  as  civil 
debtors. 

397.  Do  you  think  if  the  power  is  given  to 
punish  a  man  criminally  in  affiliation  cases,  there 
might  be  some  risk  of  attempts  being  made  to 
extort  money  P^-^I  do  not  think  so,  because  that 
imprisonment  would  take  place  before  the  sherifi^ 
who  would  inquire  into  the  whole  of  the  circum- 
stances of  the  case.  Unless  the  man  can  show 
be  has  not  the  means  to  pay  after  judgment  is 
passed  against  him,  1  would  say  he  must  pay 
rather  than  be  a  criminal.  I  cannot  affirm  exactly 
whether  a  man  would  pay  Tather  than  undergo 
imprisonment. 

398.  With  your  experience,  should  you  say 
that  the  cases  of  Walker  and  Hughes  are  typical 
cases  or  exceptional  cases? — I  tbink  they  are 
typical  cases,  though  perhaps  there  might  not 
have  been  the  same  length  of  imprisonment  in 
other  cases.  What  I  mean  to  say  is  this,  it  is 
the  rule  rather  than  the  exception  that  im- 
prisonment does  nothing  in  the  way  of  enforcing 
payment  of  the  debt. 

Mr.  Bamsay, 

399.  Have  you  ever  considered  whether  the 
mode  in  which  cases  of  affiliation  are  proved  is 
one  of  the  cases  which  induce  a  man  to  plead 
liat  he  is  innocent  and  to  refuse  aliment  ? — I  do 
not  think  so^  Cases  of  affiliation  are  now  proved 
in  exactly  the  same  way  as  any  other  cases  which 
depend  upon  the  facts  as  proved. 

400.  You  are  aware  that  they  depend  upon  the 
oath  of  the  woman  only  in  some  cases? — The  old 
law  of  the  woman  giving  her  oath  being  considered 
half  proof,  and  then  other  corroborative  circum- 
stances coming  in  to  fill  up  the  total  proof  is  now 
held  not  to  apply.  The  duty  of  the  judge  is  to 
see  that  the  case  of  affiliation  be  brought  home  to 
the  defender. 


Mr.  .fiomiay— continued.  ^ 

401.  Is  it.  not  in  any  instance  referred  to  the 
woman's  oath  ? — In  no  instance  would  a  decree 
pass  upon  the  woman's  oath  alone. 

402.  liot  the  mere  reference,  but  the  man 
having  been  known  to  have  had  the  opportunity 
of  bemg  alone  with  the  woman,  would  not  that 
be  held  to  refer  it  legitimately  to  her  oath  ? — 
Mere  opportunity,  unless  there  is  shown  £o  be 
some  undue  familiarity,  will  not  do;  but  if 
you  have  the  oath  of  the  woman,  together  with 
undue  familiarity,  the  judge  would  in  that 
case,  no  doubt,  bring  home  the  paternity  to  the 
defender. 

403.  How  could  the  paternity  be  brought  home 
without  the  oath  of  the  woman  ? — If  tnere  was 
undue  familiarity  at  other  times.  Both  pursuer 
and  defender  could  be  examined  as  witnesses,  and 
you  might  prove  the  undue  familiarity  upon  the 
man's  admission.  K  the  woman  was  trustworthy, 
you  might  prove  the  other  half  of  it  by  her  oath 
as  to  the  connection,  and  thus  you  might  bring 
home  the  paternity. 

404.  Assuming  the  man  denied  altogether  the 
allegation  of  undue  familiarity,  would  it  not  come 
to  her  oath  alone? — If  it  were  simply  her  oath, 
she  would  lose  her  case  |f  there  were  no  other 
corroborative  circumstances. 

405.  I  do  not  understand  the  law  personally, 
but  it  seems  to  me  that  you  may  in  certain  cases 
come  to  a  question  of  the  woman's  oath  only  ?•— 
No.  There  is  no  case,  as  far  as  I  know,  in  the 
law  of  Scotland,  where  you  can  refer  the  case  to 
the  pursuer's  oath.  You  may  refer  the  case  to 
the  defender's  oath»  and  thereupon  the  defender's 
oath  may  prove  the  case  against  him,  but  not  upon 
the  mere  oath  of  the  pursuer;  otherwise  dangerous 
consequences  might  follow, 

406.  The  oath  is  important  ? — The  oath,  with 
other  corroborative  circumstances,  would  be  quite 
sufficient ;  but  I  am  observing  upon  this,  that  no 
decree  can  pass  on  the  simple  oath  of  the  woman, 
and  that  there  must  be  sufficient  corroborative 
proof  to  convince  the  judge  that  there  hac>  been 
unproper  familiarity. 

Mr.  Buchanan. 

407.  With  reference  to  what  you  said  to  Mr. 
Alexander  just  now  about  these  typical  cases,  do 
I  imderstand  you  rightly  that  you  are  not  aware 
of  many  cases  m  which  sentence  of  imprisonment 
has  made  the  putative  father  of  the  Ulegitunate 
child  pay  ?— Jily  experience  has  been  to  the  effect 
that  imprisonment  has  practically  been  abortive 
in  obtaining  payment  of  alimentary  debts. 

408.  And  the  threat  of  imprisonment  also  ? — 
It  is  a  little  difficult  just  putting  it  as  high  as  that, 
because  those  cases  of  threats  are  cases  that 
occur  in  practice.  Unless  the  person  has  got  that 
proof  ycu  have  not  got  the  data  to  go  upon. 

409.  I  wanted  to  know  if  the  threat  of  impri- 
sonment was  operative  in  any  cases  ? — My  own 
opinion  is,  that  a  threat  does  not  go  far  in  helping 
payment  of  the  debts,  but  we  have  not  data  in 
regard  to  that. 

410.  You  say  that  Walker  was  at  liberty  upon 
his  application  under  process  of  cessio? — Be 
was. 

411.  Did  he  return  to  prison  after  that? — No, 
he  did  not. 

412.  Then  the   statement  is  inaccurate   that 
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after  his  liberation  he  could  not  get  security^  and 
went  back  to  prison? — Yes,  that  is  not  so. 

413.  You  say  he  did  not  return  to  prison  ? — 
No* 

414.  He  did  not  apply  for  cessio  until  after 
the  proceedings  in  the  Court  of  Scotland  ? — He 
did  not. 

415.  He  might  have  applied  for  cessio  at  any 
time  after  his  imprisonment? — He  might. 

Chairman. 

416.  I  understand  you  think  Walker  might 
have  paid,  or  if  he  did  not  pay,  he  might 
have  contributed  at  all  events  r — K  you  put 
it  in  that  way,  that  he   might   have  done  so. 


Chairman — continued. 

and  should  have  done  so  because  of  his  means, 
I  think  he  had  the  means  to  do  so. 

417.  So  that  you  regard  his  as  a  case  of  con- 
ttmaacy  ? — Excuse  me  ;  what  I  mean  is,  I  have 
no  knowledge  of  whether  or  not  Bryce  and  Hill's 
side  of  the  question  is  right,  or  whether  he  is 
right ;  but  assuming  the  decree  to  be  such  as  he 
was  bound  to  implement,  I  say  that  he  could 
have  paid  if  he  had  wi^ed. 

Mr.  Webster. 

418.  Have  you  copies  of  the  sheriffs'  judg- 
ments in  Walker's  case,  and  can  you  put  them 
in? — I  have  in  both  cases.  I  will  make  an 
excerpt  and  ptit  in  the  interlocutors  in  both 
cases. 
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Friday,  12M  May  1882. 


The  Lord  Advocate. 
Colonel  Alexander. 
Mr.  Armitstead. 
Mr.  Buchanan. 
Dr.  Cameron. 
Mr.  James  Campbell. 
Mr.  Alexander  Grant. 


MEMBEBS  PBESENT: 


Admiral  Sir  John  Hay. 
Mr.  Mackintosh. 
Mr.  Cochrane  Patrick. 
Mr.  Bamsay. 
Mr.  Synan. 
Mr.  Webster4 


The  lord  ADVOCATE,  in  the  Chaib. 


Mr.  John  Combie  Thomson,  called  in ;  and  Examined. 


Chairman. 

419.  You  are  a  Member  of  the  Scottish  Bar? 
—Yes. 

420.  Of  how  many  years'  standing  ? — I  was 
called  in  1861. 

421.  Are  you  now  Sheriff  Substitute  at  Aber- 
deen ;  one  of  the  Sheriff  Substitutes  of  the  county  i 
—Yes, 

422.  When  did  you  become  Sheriff  Substitute 
of  Aberdeen? — I  was  appointed  in  January 
1866. 

423.  And  have  been  doing  duty  there  as 
Sheriff  Substitute  ever  since  ? — I  have. 

424.  You  must  have  had  a  great  deal  of  ex* 
perience  in  the  matters  to  which  this  Bill  relates? 
— I  think  so. 

425.  You  have  read  and  studied  the  Bill  ? — 
I  have. 

426.  The  first  important  proposal  which  it 
contains  is  for  the  abolition  of  imprisonment  for 
alimentary  debts  under  Section  3  ? — Yes. 

427.  Will  you  kindly  give  us  your  views 
upon  that  proposal?  —  I  am  of  opinion  that 
that  clause  ought  to  be  passed  into  law.  I  am 
assuming  that  the  general  principle  is  admitted 
now  that  imprisonment  ought  to  be^  as  it  has 
been,  abolished,  and  I  see  no  reason  wliy  alimen- 
tary debts  should  be  made  an  exception.  If  the 
debtor  has  property  and  will  not  pay,  in  most 
case^  the  orainary  diligences  of  poinding,  arrest- 
ment, or  adjudication  would  be  sufficient ;  and  a 
very  important  weapon  has  been  put  into  the 
hands  of  the  prosecutor  in  the  provision  of  the 
Act  of  1880  with  reference  to  the  power  of 
searching  a  debtor's  dwelling-house  and  lousiness 
premises  and  person. 

428.  Has  that  been  much  used  in  practice,  do 
you  know  ?^I  understand  that  it  has  been  used 
to  a  considerable  extent  in  Aberdeen,  but  I  know 
that  it  is  held  to  be  of  enormous  value  by  men 
who  are  largely  engaged  in  the  exercise  of  the 
legal  profession. 

429.  And  productive  of  what  result? — ^That 
the  same  advantages  are  derived  by  the  creditor 
which  he  hoped  formerly  to  obtain  by  the  threat 
of  imprisonment.  There  have  been  cases  known 
in  wnich  men  have  remained  in  prison  with 
large  sums  of  money  concealed  on  their  persons 


Chairman — continued. 

or  concealed  in  desks,  which,  unless  this  pro- 
vision is  resorted  to,  the  creditor  has  no  power 
of  getting  hold  of. 

430.  X  ou  said,  I  think,  in  one  of  your  first 
answers,  that  the  general  principle  was  now  ad- 
mitted or  to  be  accepted ;  I  mean  the  general 

Srinciple  of  abolishing  imprisonment  for  civil 
ebt ;  do  you  approve  of  ^e  principle  yourself 
or  do  you  not  ? — ^1  think,  mv  Lord,  if  you  had 
asked  me  that  question  when  the  Committee 
was  sitting  three  ^ears  ago,  I  should  have  had  a 
great  deal  of  hesitation  in  answering  it  in  the 
affirmative,  but  I  think  experience  nas  shown 
now  that  it  has  been  a  benencial  measure. 

431.  I  was  desirous  to  know  whether  it  was 
out  of  deference  to  what  the  Legislature  had 
done,  or  in  consonance  with  your  own  opinion  ? — 
In  consonance  with  my  opimon,  which  is  derived 
from  an  experience  of  the  last  two  years. 

432.  Would  you  tell  us  what  your  experience 
enables  you  to  say  as  to  effects  ? — I  do  not  believe 
that  there  have  been  many  cases  ;  I  do  not  per- 
sonally know  of  any  case  in  which  a  creaitor 
has  been  made  the  worse  by  the  abolition  of  im- 
prisonment for  debt.  I  know  of  many  cases  of 
course ;  these  were  within  my  knowledge  when 
the  former  Committee  was  sitting,  in  which  very 
great  hardship  has  been  suffered  not  only  by  the 
debtor,  but  even  more  by  his  relatives,  by  the 
existence  of  imprisonment. 

433.  Do  you  think  that  the  abolition  of  im- 
prisonment for  civil  debt  has  made  debts  more 
difficult  to  recover,  having  regard  to  the  other 
provisions  which  are  contained  in  the  Act  of 
1880  ?— I  do  not  think  that  it  has,  but  it  would 
not  be  difficult  to  point  to  individual  cases  in 
which  there  has  been  some  difficulty  experiepced 
in  recovering  a  debt  from  the  want  of  the  threat 
of  imprisonment ;  I  think  it  would  be  absurd  to 
say  that  there  were  no  advantages  derived  from 
the  diligence  of  imprisonment  for  debt,  but  the 
disadvantages  seem  to  me  greatly  to  counter- 
balance these. 

434.  In  your  judgment,  are  debts  of  the  class 
in  which  civil  imprisonment  was  formerly  resorted 
to  more   or  less  difficult  to    recover  now  than 
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previously  ;  is  it  more  or  less  difficult  to  recover 
a  civil  debt  now  than  it  was  before  ereneral 
imprisonment  for  debt  was  abolished? — I  have 
no  reason  to  think  it  is,  and  mainly  on  account  of 
the  provisions  of  the  Debtors'  Act,  1880. 

435.  Have  these  provisions  been  used  to  the 
the  full,  do  you  think? — I  have  had  no  expe- 
rience, or  almost  no  experience  of  prosecutions 
under  the  penal  clauses  of  the  statute. 

436.  Are  you  in  a  position  to  t^U  us  whether 
if  those  provisions  became  more  generally  kpown, 
they  would,  in  your  judgment,  be  moregenerdly 
useful,  or  whether  they  have  not  been  rather 
neglected  down  to  this  time? — They  have  not 
been  enforced ;  I  am  speaking  rather  from  ob- 
servation of  what  goes  on  in  larger  mercantile 
centres  than  in  Aberdeen,  but  I  think  that  there 
has  been  a  timidity  on  the  part  of  prosecutors  to 
put  these  provisions  in  force. 

437.  Are  there  in  vour  judgment  any  circum- 
stances connected  with  alimentary  debts,  or  with 
the  usual  character  of  alimentary  debtors,  which 
make  alimentary  debts  diflTerent  from  ordinary 
debts  for  the  purpose  of  this  question?— My 
experience  is  that  alimentary  debtors  were  put  in 
prison  mainly  from  three  motives  in  the  breast 
of  the  creditor.  Either  she  was,  taking  the  case 
of  the  mother  of  an  illegitimate  child  as  probably 
the  most  familiar  case,  a  vindictive  woman,  and 
there  was  vindictiveness  at  the  bottom  of  it, 
or  there  was  probably  in  a  still  greater  num- 
ber of  cases  an  expectation  of  friends  or 
relatives,  who  were  possessed  of  substance, 
paying  the  debt,  which  was  verv  often  real- 
ised, or  else  there  was  a  mistaken  idea  on 
the  part  of  the  creditor  ds  to  the  actual  means 
possessed  by  the  debtor.  I  may  just  add  that 
my  observation  is  that  money  is  very  rarely  pro- 
duced out  of  the  pocket  of  the  true  debtor 
which  could  not  have  been  got  without  im- 
prisonment 

438.  I  gather  from  what  you  say  that  money 
is  sometimes  produced  out  of  the  pockets  of 
other  people  than  the  true  debtor? — Yes;  I 
had  a  case  last  week  in  which  a  man  who  was 
the  father  of  an  illegitimate  child  had  made  all 
his  arrangements,  and,  as  I  understood,  invested 
all  his  earnings  in  preparing  to  start  for  the 
Western  States.  He  was  stopped  by  the  woman 
under  a  meditcUione  fu^ce  warrant,  and  had  taken 
his  passage,  and  the  result  was  that,  after  being 
detained,  although  only  for  a  few  hours,  a  brother, 
who  had  been  a  well-doing,  saving  farm  servant, 
produced  a  deposit  receipt  for  180 /.,  out  of  which 
this  debt,  amounting  to.  32/.  10^.,  was  settled. 
The  brother,  who  was  the  true  obligant,  bein": 
allowed  to  go  away  to  America,  and  the  brother 
at  home  must  take  his  chance  of  getting  that 
money  back. 

439.  You  said  the  mo^  familiar  case  was 
that  of  aliment  claimed  for  illegitimate  children. 
I  suppose  that  is  very  much  more  the  case  than 
any  other  case  ? — Much  more. 

440.  What  other  alimentary  debts  have  you 
in  Aberdeen? — Wives  bringing  actions  against 
their  husbands,  who,  from  the  bad  conduct  of 
their  husbands,  are  obliged  to  leave  them,  and 
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who  bring  actions  for  the  interim  regulation  of 
the  aliment. 

441.  That  would  be  comparatively  rare? — 
That  would  be  comparatively  rare.  Sometimes 
aged  persons  have  to  bring  actions  against  some 
members  of  their  families.  These  cases  generally 
arise  from  disputes  among  the  members  of  the 
family  as  to  what  is  their  proportion  of  liability. 
They  all  admit  some  liability,  but  the  older 
brother  may  say  he  is  paying  as  much  as  he  can, 
and  so  on,  and  that  leads  to  actions  being  brought 
in  court. 

442.  Was  imprisonment  often  resorted  to,  either 
in  cases  between  husband  and  wife,  or  between 
parent  and  child? — ^It  was  frequently  resorted 
to  in  cases  between  the  putative  father  and  the 
mother. 

443.  I  meant  not  in  cases  of  illegitimate 
children,  but  of  le^timate  children ;  I  excluded 
that  ? — I  should  think  very  rarely. 

444.  Was  it  not  the  case  that  civil  imprison- 
ment for  alimentary  debts  was  practically  limited 
to  claims  against  the  fathers  of  illegitimate 
children  ? — I  think  I  may  safely  say  so. 

445.  Substantially?— Yes. 

446.  Do  you  think  it  would  be  desirable  that 
this  enactment  in  Section  3  should  be  passed 
without  making  any  equivalent  or  compensatory 
provision  ft)r  the  law  which  now  exists  ? — I  think 
that  there  should  be  a  compensatory  or  equiva- 
lent provision  introduced. 

447.  You  would  not  abolish  imprisonment 
pure  and  simple  as  is  proposed  to  be  done 
in  the  Bill  as  it  stands?— I  would  abolish  civil 
imprisonment  pure  and  simple,  but  I  would 
substitute  something  in  the  nature  of  a  criminal 
prosecution. 

448.  We  have  analogies  for  that  in  our  law  ? — 
We  have  analogies  in  the  poor  law  for  example. 
In  the  poor  law  it  ia  provided  that  if  a  man 
shall  fail  to  discharge  his  alimentary  obligation, 
upon  the  person  to  whom  he  has  failed  to  dis- 
charge the  obligation  coming  on  the  parochial 
funds,  the  parochial  board  may,  with  the  consent 
of  the  public  prosecutor,  have  him  imprisoned, 
and  that  is  a  process  with  which  we  are  by  no 
means  unfamiliar. 

449.  Is  that  often  used? — It  is  not  unfre- 
quently  used. 

450.  With  what  result? — I  do  not  know  that 
the  pecuniary  results  are  much  to  speak  of.  I 
think  it  is  an  important  provision  in  tenorem.  I 
would  propose  that  this  Bill  should  contain  a  pro- 
vision renaering  it  competent  for  the  procurator 
fiscal  to  take  proceedings  against  a  defaulting 
debtor  on  an  alimentary  debt,  before  the  person 
who  ought  to  be  alimented  has  come  upon  the 
parochial  funds. 

451.  Or  without  his  coming  on  the  funds  at 
all  ? — I  ought  to  have  said  without  his  coming  on 
the  funds  at  all.  Doing  this  would  obviate  the 
risk  of  any  vindictiveness,  as  the  procurator  fiscal 
would  act  independently,  and  satisfy  himself  if 
there  was  a  proper  case  for  prosecution,  just  as  he 
would  for  any  other  crime. 

452.  Would  you  propose  to  limit  the  right  of 
prosecution  in  such  cases  to  the  procurator 
nscal  ? — I   would.     If  you  use  the  word  as  op- 
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posed  to  private  prosecutor,  I  would  limit  it  to  the 
public  prosecutor. 

453.  Would  you  propose  to  give,  what  we 
have  in  criminal  cases,  the  right  of  private  pro* 
secution,  with  the  concurrence  of  the  procurator 
fiscal?—!  can  see  no  objection  to  that.  It  is 
one  of  those  privileges  of  the  citizen  which  are 
theoretically  valued,  but  practically  are  never 
used. 

454.  Have  you  thought  whether  there  would 
be  any  utility  in  it  ? — It  ceitainly  would  be  the 
duty  of  the  procurator  fiscal  in  every  case  to 
apply  his  mind  very  carefully  whether  he  should 
give  his  concurrence  or  not. 

Mr.  Ramsay. 

455.  The  procurators  fiscal  are  not  very  fond 
of  doing  such  things  as  that,  are  they  ? — I  never 
saw  it  in  my  own  experience.  I  think  I  have 
heard  of  it  once  or  twice. 

Chairman. 

456.  Would  you  tell  us  whether  you  see  any 
objection  to  allowing  a  prosecution  to  proceed  at 
the  instance  of  a  private  party,  without  the  concur- 
rence of  the  procurator  fiscal  ? — I  would  see  no 
objection  to  that,  provided  the  procurator  fiscal 
proceeded  causa  cognita.  Take  the  case  of 
the  prosecution  at  the  instance  of  a  parochial 
board,  the  procurator  fiscal's  concurrence  is 
necessary.  Take  prosecutions  under  the  Salmon 
Fishery  Acts,  the  procurator  fiscal's  concur- 
rence is  necessary  ;  but,  unless  I  am  much  mis- 
taken, the  procurator  fiscal  receives  his  2  s.  6  rf., 
and  signs  his  name,  without  inquiring  into  the 
circumstances, 

457.  Do  you  think  that  should  be  so? — I  do 
not,  and  certainly  not  in  this  class  of  cases. 

458.  Would  it  occur  to  you  that  there  might 
be  some  advantages  in  giving  the  right  of  private 
prosecution  with  that  safeguard  against  frivolous 
or  vexatious  prosecutions  ? — If  a  procurator 
fiscal  refuses  to  take  a  complaint  up  which  is 
laid  before  him  by  an  aggrieved  person,  he  is 
amenable  to  the  Lord  Advocate,  upon  the  repre- 
sentation of  the  aggrieved  person.    Jt  think  that  is 

Suite  a  suflScient  check  upon  him.    No  procurator 
seal  frivolously  or  causelessly  refuses  to  inquire 
into  a  crime. 

459.  At  whose  cost  would  you  propose  that 
the  procurator  fiscal  should  prosecute? — That 
is  a  question  attended  with  some  diflSculty,  but 
after  the  best  consideration  I  can  give  to  it,  it 
seems  to  me  it  must  be  done  at  the  cost  of  the 
Crown. 

460.  Would  it  not  be  somewhat  of  a  novelty 
for  the  Crown  to  pay  for  the  recovery  of  a<5ivil 
debt,  or  the  cost  of  a  compulsitor  for  the  recovery 
of  a  civil  debt  ? — It  is  somewhat  analogous  to  the 
case  of  a  man  stealing  5  /.  from  me ;  I  am  the  only 
loser.  It  is  the  Crown  who  prosecutes  the  defen- 
dant, not  at  my  expense,  but  at  the  expense  of  the 
Crown. 

461.  That  is  for  punishment  of  a  crime  ? — You 
may  not  make  this  a  crime,  but  I  would  make  it 
a  contravention  of  a  statute  passed  in  the  inte- 
rest of  the  public. 

462.  You  would   create  or  erect  it  into  a 


Chairman — continued. 

criminal  offence? — Into  a  contravention    of    a 
statute. 

463.  A  quasi  criminal  offence? — A  qiuui 
criminal  offence. 

464.  If  there  was  a  right  of  prosecution  given 
to  the  private  prosecutor  with  tne  consent  of  the 

Procurator   fiscal   the  private  prosecutor   would 
ear  his  own  charges? — Yes. 

465.  And  you  would  prefer,  as  I  rather  gather, 
to  give  the  alternative? — Yes. 

466.  Do  you  think  that  such  a  provision  as 
that  would  be  an  adequate  compulsitor  to  bring 
forth  money  whenever  it  ought  to  be  made 
forthcoming? — I  think  it  would  be  a  much 
better  compulsitor  than  imprisoning  for  civil 
debt. 

467.  In  such  a  case  as  that  I  suppose  the 
prisoner  would  be  amenable  to  the  ordinary 
prison  discipline  ? — Yes. 

468.  Ana  liable  to  labour,  if  not  to  hard 
labour? — I  ought  to  say  it  seems  to  me  it 
should  be  provided  that  the  judge  trying  the 
case  should  be  bound  at  least  for  the  first  con-* 
viction,  or  the  first  two  convictions,  to  give  the 
prisoner  the  option  of  paying  a  fine,  that  he 
should  not  have  it  in  his  discretion  to  send  the 
prisoner  to  gaol  without  an  alternative,  except 
after  first  or  second  conviction. 

469.  How  would  a  fine  come  in  ;  why  should 
he  not  pay  his  debt? — 1  say  a  fine,  with  the 
alternative  of  imprisonment. 

470.  How  would  a  fine  come  in  when  the  use  of 
imprisoning  a  man  is  to  make  him  pay  the  money ; 
why  shoula  he  not  pay  his  alimentary  debt? — I 
do  not  know  that  the  result  of  imprisoning  an 
individual  would,  in  many  cases,  be  to  make  him 
pay  his  debt;  but  if  the  law  were  distinct,  there 
would  be  comparatively  few  men  who  had  funds 
refusing  to  pay  such  a  debt,  because  they  would 
have  the  fear  of  imprisonment  or  penal  conse- 
quences hanging  over  them. 

471.  Do  you  think  that  a  fine,  although  an 
appropriate  alternative  for  a  criminal  offence, 
would  be  appropriate  where  the  object  of  the 
imprisonment  was  to  compel  the  production  of 
money?  Do  you  propose  that  the  civil  debt 
would  stand  ? — Oh,  yes. 

472.  Do  you  think  that  a  fine  would  be  appro- 
priate in  such  a  case  ? — I  think  it  would  wcM-k 
rather  harshly  if  a  judge  were  in  a  position  to 
send  a  man  striught  away  to  prison  without 
giving  him  the  opportunity  of  paying  a  reason- 
able fine,  so  as  to  ob^'iate  the  imprisonment  unless 
he  showed  himself  recalcitrant. 

473.  Would  that  go  towards  the  aliment? — 
No,  that  would  go  to  the  Treasury. 

474.  This  is  the  first  trial?  — The  first  or 
second.  1  assume  you  have  the  case  of  a  man 
who  is  recalcitrant  and  never  would  pay  a  penny, 
but  for  the  first  or  second  time  I  think  the 
judge  should  be  bouhd  to  give  him  that  alterna- 
tive. 

475.  Would  you  propose  that  the  liability 
should  depend  on  the  procurator  fiscal  think- 
ing the  man  was  able  to  pay?  —  I  think  the 
procurator  fiscal  should  be  oound  to  prove  in 
every  case  not  only  refusal  to  pay,  but  ability  to 
pay. 

476.  Would 
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C&a^TRan— continued. 

476.  Would  you  propose  to  limit  the  duration 
of  the  imprisonment  in  any  way  ? — Yes,^  I  should 
be  disposed  to  limit  both  the  fine  and  imprison- 
ment to  what  we  are  familiar  with  in  summary 
prosecutions^  60  days  or  10/. 

477.  You  will  observe  that  aliment  is  a  debt 
which  would  go  on  growing.  Now,  how  often 
would  you  subject  a  man  to  60  days'  impri- 
sonment ? —  That  point  had  not  occurred  to  me. 
There  might  be  a  graduated  scale,  but  I  think 
it  might  be  safely  left  in  the  discretion  of  Ae 
court. 

478.  Sixty  days  in  a  year,  or  in  a  half  year  ? 
— That  is  attended  with  difficulty,  because  1 
suppose  the  offence  would,  theoretically  speaking, 
be  committed  every  quarter. 

479.  Every  day ;  it  is  a  growing  or  springing 
liability? — xes,  it  is  a  growing  liability;  I 
would  leave  Ihat  in  the  discretion  o^  the 
judge. 

480.  Yon  have  not  practically  thought  that 
out?— No. 

481.  Is  there  anything  else  which  it  occurs  to 
you  to  say  regarding  alimentary  debts? — I 
think  not. 

482.  Do  you  think  that  imprigonment,  either 
as  it  now  exists,  or  as  you  woula  propose  i^  would 
make  money  forthcoming  from  sources  that  are 
not  visible.  Suppose  a  man  had  investments  in 
foreign  stocks  or  things  of  that  sort? — I  have 
no  doubt  it  would,  in  some  cases,  produce  such 
occult  funds,  but  the  disadvantages  of  civil  im- 
prisonment would  greatly  outweigh  any  advantage 
of  that  kind. 

483.  Men  often  live  very  well  without  having 
what  are  called  visible  means  of  support,  but  you 
do  not  regard  it  as  of  much  importance  even  in 
such  cases  as  that  ? — I  do  not. 

484.  Have  }rou  applied  your  mind  to  Clause  4 
of  the  Bill  which  relates  to  proceedings  against 
debtors  in  meditatione  fuf^cB^ — Yes. 

485.  Are  you  aware  of  any  evils  in  the  present 
law  of  meditatione  fugtt  warrants,  as  they  are 
commonly  called.? — It  is  a  very  delicate  jurisdic- 
tion to  exercise,  but  I  do  not  see  how,  in  a  coun- 
try like  this,  we  can  do  without  something  of  the 
sort.  As  to  the  first  sub-section,  I  presume  that 
there  is  no  dispute  that  it  is  better  to  have  the 
jurisdiction  exercised  by  a  trained  judge  than  by 
an  amateur  judge,  so  that  I  would  venture  to  ex- 
press an  opinion  in  favour  of  giving  priva- 
tive jurisdiction  to  the  sheriff  court  on  these  ap- 
plications.  I  take  it  practically  it  has  come  to  be 
so  now  in  all  large  centres. 

486.  There  are  various  other  offences  which 
were  formerly  dealt  with  by  justices,  which  have 
been  given  exclusively  to  sheriffs  now  with  good 
results? — With  good  results,  I  believe. 

487.  You  would  approve  of  that? — Yes,  it 
might  be  important  to  notice  in  connection  with 
that  clause  that  hardship  might  occur  if  the  cre- 
ditor's oath  could  not  be  taken  before  any  magis- 
trate. That  part  of  the  proceeding  might  be 
taken  before  a  magistrate. 

488.  I  quite  appreciate  that  ? — Probably  your 
Lordshipsees  what  I  mean* 

489«  Would  you  suggest  tUs  as  an  amend- 
ment for  the  consideration  of  the   Committee, 
0.107. 


Chairman — continued, 
that  they  might  permit  the  oath  upon  which  the 
petition  proceeded,  to  be  taken  before  a  magis- 
trate or  a  justice,  although  you  would  not  allow 
anyone  but  the  sheriff  to  grant  a  warrant? — 
That  occurred  to  me  as  a  suggestion  which  I 
would  venture  to  lay  before  you. 

490.  The  one  is  a  proper  judicial  act,  and  the 
other  is  rather  a  ministerial  act  ? — ^Yes. 

491.  Have  you  heard  of  any  practical  incon- 
venience resulting  from  justices  being  allowed 
to  exercise  this  jurisdiction  ? — I  never  knew  of  a 
justice  exercising  this  jurisdiction. 

492.  Or  being  asked  to  exercise  it? — Or 
being  asked  to  do  it. 

Mr.  Ramsay, 

493.  What  then  would  be  the  use  of  excluding 
the  justices,  because  it  might  serve  in  isolated 
districts,  and  could  do  no  harm  in  populous  dis- 
tricts, where  the  sheriffs  are  easily  available  ? — 
My  experience  is  confined  to  a  district  which  is 
intersected  by  railways,  and  which  is  very  ac- 
cessible. 

Chairman. 

494.  I  suppose,  if  a  serious  difficulty  of  that 
kind  was  found  to  exist,  there  might  be  limits  of 
distances  from  the  sheriff  court  spedfied,  beyond 
which  a  justice  could  exercise  the  duty  ? — There 
could  be  no  objection  to  that 

495.  Do  you  think  there  is  any  reason  to 
leave  it  to  magistrates  in  boroughs  ? — I  should 
deprive  them  of  the  jurisdiction.  I  wish  to  im- 
press this  on  the  Committee,  that  it  is  as  I  said, 
a  very  delicate  proceeding,  and  is  capable  of 
being  exercised  by  the  creditor  in  a  most  tyran- 
nical and  oppressive  way. 

496.  I  suppose  in  order  to  its  right  execution, 
the  sheriff  or  magistrate  should  be  satisfied  that 
flight  is  meditated  ? — Certainlv. 

497.  And  if  he  merely  took  the  statement  of 
the  applicant,  he  might  do  injustice? — Surely 
he  might« 

498.  Is  that  what  you  point  out  in  saying  it  is 
delicate  ? — Yes,  certainly.  It  is  delicate  in  this 
way  2  the  point  to  which  one  has  to  apply  one's 
mind  is  not  so  much  the  substance  of  the  debt 
that  is  claimed  as  whether  the  alleged  debtor  is 
meditating  flight  The  belief  of  the  creditor 
you  will  find  very  often  to  be  based  on  the 
vaguest  gossip. 

499.  That  is  to  say,  a  man  may  be  going 
on  a  lawful  errand,  and  intend' to  come  back: 
— He  may  be  going  on  important  business, 
intending  to  come  back,  and  you  would  have  to 
apply  your  mind  to  that  subject,  and  to  take 
advantage  of  all  your  experience  teaches  you. 
You  have  to  take  evidence  of  whether  there 
is  flight  meditated  or  not  You  do  not  go  be- 
yond the  evidence  of  the  party  to  grant  warrant 
to  apprehend  for  examination,  but  you  go  beyond 
the  evidence  of  the  party  to  detain. 

500.  You  propose  to  give  to  the  sheriff  the 
warrant  to  imprison  ?-*Yes. 

501.  Tell  us  what  vou*  have  to  say  with  refer- 
ence to  the  second  sub-section  ? — My  doubt  with 
reference  to  the  second  sub-section  about  the  limiti^ 
tion  to  one  month  is  this :  the  debt  may  be  a  future 
debt,  or  a  contingent  debt,  or  an  unconstituted 

D  2  debt 
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debt.  Take  the  case  that  one  frequently  has, 
of  an  unborn  child.  Now  one  month  might  not 
be  a  sufficient  time  for  such  a  debt  as  that  to 
come  into  existence ;  I  do  not  know  whether  some 
modification  of  this  clause  might  not  be  necessary 
in  order  to  provide  for  that. 


{^Continued. 


Mr.  Webater. 

502.  Or  a  bill  current  ? — Or  a  bill  current. 

Chairman* 

503.  Such  a  warrant  is  not  infrequent  in  the 
case  of  putative  fathers  who  are  intending  to 
abscond  ? — It  is  quite  the  commonest  case  that 
I  have. 

504.  The  period  of  gestation  might  have  a  con- 
siderable time  to  run?— Yes;  I  do  not  know  whe- 
ther it  would  meet  the  views  of  the  Committee  to 
say  one  month  after  the  debt  emerges,  or  in  the  case 
of  a  bill  within  one  month  after  it  comes  to 
maturity.  I  think  that  wants  some  considera- 
tion. That  is  the  only  criticism  which  occurred 
to  me  upon  that  clause.  I  think  the  3rd  sub- 
section is  a  most  valuable  provision.  It  is  quite 
new,  and,  I  think,  gets  quit  of  a  difficulty. 

505.  You  approve  of  the  suggestion  that  if  a 
man  desired  to  go  away  he  should  be  allowed  to 
do  so  upon  giving  access  to  all  he  had,  and  show- 
ing that  he  nad  taken  nothing  with  lum  ? — Yes, 
in  the  case  of  a  man  who  says,  ^'  I  cannot  find 
caution,  but  there  is  my  bank  book  and  every- 
thing I  have ;  you  may  take  possession  of  it,  now 
let  me  go  on  my  lawful  business." 

506.  xou  would  approve  of  the  suggestion 
that  that  should  only  be  an  alternative  on  the 
application  of  the  debtor,  the  primary  idea  being 
that  he  should  be  apprehended  ? — Yes. 

507.  Does  anything  else  occur  to  you  ? — Not 
upon  that  section. 

508.  Will  yotf  tell  us  what  you  think  of 
the  propositions  contained  in  Clause  5  of  the 
Bill,  relative  to  rates  ? — I  think  that  that  pro- 
position is  an  improvement  upon  the  present  law, 
but  I  confess  that  the  more  I  consider  the  matter 
the  more  I  am  inclined  to  advocate  the  total 
abolition  of  imprisonment  in  those  cases. 

509.  Even  for  rates  ? — Even  for  rates  ;  I 
would  make  the  public  rates  and  all  assessments 
local  and  imperial,  as  most  of  them  are  now,  but 
not  all,  preferable  debts. 

510.  You  would  make  all  local  rates  prefer- 
able debts  ? — I  would  ;  there  may  be  objections 
to  that  which  have  not  occurred  to  me ;  I  know 
it  has  been  objected  to* 

511.  I  believe  it  prevails  in  England,  and  I 
know  that  it  has  been  proposed  in  some  Scotch 
private  Bills  ? — Yes,  a  clause  to  that  eflfect  was 
put  in  the  Local  Municipal  Act  of  Aberdeen  in 
the  draft,  but  the  noble  Lord,  the  Chairman  of 
Committees  of  the  House  of  Lords,  refused  to 
entertain  it. 

512.  Do  vou  think  thei*e  might  not  be  dis- 
advantages m  that  ? — I  think  that  the  ordinary 
diligence  of  the  law,  including  the  power  of 
search,  would  in  the  enormous  majority  of  cases 
be  sufficient,  and  the  principle  is  admitted  that  in 
the  case  of  very  poor  people  there  may  be  an 
i^)peal  to  the  local  authority  as  to  the  assessment, 
so  that  they  might  get  their  taxes  remitted  to 
them. 


Chairman — continued. 


513.  That  is  exetnption,  which  is  diffisrent? — 
There  is  the  exemption  as  well.  Below  a  certain 
rental  they  are  not  rated. 

514.  That  is  getting  free  of  the  debt  Would 
you  tell  us  on  what  ground  you  would  propose 
to  make  the  claim,  we  will  say  for  tJie  local  rate, 
preferable  to  the  claim  of  the  butcher  and  the 
baker.  I  understand  you  propose  to  make  it  a 
preferable  debt;  that  is  to  say,  if  a  man  had  only 
1  /.,  and  was  owing  1  /.  to  the  rate-officer,  he 
could  take  the  whole,  and  the  people  who  had 
been  feeding  and  clothing  the  man  would  get 
nothing  ? — x  ou  must  afford  the  man  cleaning  and 
lighting  and  police  protection,  and  you  cannot 
very  well  cut  off  his  water  supply;  but  the 
butcher  and  baker  were  not  bound  to  give  him 
credit. 

515.  Must  he  not  also  have  the  other  thing  ? — 
Yes,  but  you  give  him  that  without  his  asking  it. 
He  must  take  it.  He  must  have  his  places 
cleaned  and  lighted  and  protected  by  the  police. 

516.  That  is  a  consideration  which  appears  to 
you  to  exist  ? — ^Yes. 

517.  Would  you  propose  even  in  the  case  of 
the  Crown  to  abolish  the  summary  remedies  of 
recovery  ? — I  do  not  see  any  good  ground  for 
drawing  the  distinction. 

518.  The  Crown  taxes  are  preferable  already  ? 
— Yes. 

519.  What  are  the  means  of  recovering  Crown 
dues  ? — If  1  remember  rightly  the  collector  cer- 
tifies to  the  sheriff,  who  signs  a  warrant  attached 
to  the  list  of  the  names  of  defaulters,  and  upon 
that  warrant  he  proceeds. 

520.  Is  the  writ  of  extent  issued  also? — I 
believe  so. 

Mr.    Ramsay. 

521.  Diligence  may  proceed  on  a  warrant  by  a 
justice? — There  is  a  short  form  provided  by 
the  Act  of  Geo.  3.  Of  course  you  are  dealing 
with  poor  people,  and  what  occurs  to  me  is 
this,  tnat  a  man  might  not  be  in  a  position  to 
get  exemption  at  the  time  the  rate  is  laid  on,  but 
his  circumstances  may  have  materially  changed 
by  the  time  the  rate  comes  to  be  collected,  and  if 
he  was  in  the  [losition  at  that  time  to  say  that  he 
was  unable  to  pay,  it  would  be  very  hard  to  send 
him  to  prison. 

522.  And  the  people  may  not  give  him  credit, 
whereas  the  municipality  must? — Yes ;  the  baker 
or  the  butcher  is  not  bound  to  give  him  bread  or 
meat,  but  the  municipality  is  bound  to  give  him 
water,  police  protection,  &c. 

523.  Is  there  anjr  ground  on  which  the  Crown 
should  be  placed  m  a  better  position  than  the 
local  authorities,  I  mean  as  to  getting  the  moneys 
due  to  the  Crown  ? — I  suppose  the  only  ground 
would  be  a  historical  one. 


Chairman. 

524.  Kindly  look  at  Article  6,  and  you  will 
see  what  is  proposed  with  regard  to  law-burrows. 
Do  you  think  that  a  useful  proceeding? — No, 
I  do  not,  and  I  think  it  should  be  abolished 
altogether. 

525.  Is  it  often  employed  ?^Very  seldom. 

526.  And 
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Chairman — continued. 

d26.  And  in  the  cases  in  which  it  is^  is  it 
often  used  frivolously? — I  am  not  prepared  to 
say  that  that  has  fallen  within  my  own  expe- 
rience. I  have  been  for  16  years  sheriff-substi- 
tute, and,  so  far  as  I  can  remember,  I  have  only 
bad  six  cases. 

527.  Will  you  give  us  an  illustration  of  what 
they  were  ? — I  have  known  a  case  in  which  a 
man,  a  well-doinff  street  porter,  who  had  saved 
some  money,  and  started  a  cart  and  horse,  was 
annoyed  by  a  man  who  was  represented  to  me  as 
a  dissolute  street  porter  who  was  jealous  of  him, 
and  he  swore  law-burrows  against  him ;  that  was 
certainly  represented  as  a  case  of  malice  and  as 
fiivolous;  but  I  have  known  of  a  case  in  which  a 
person  was  tormented  by  being  attacked  in  the 
streets  by  another  going  up  to  him  and  whisper- 
ing threats  into  his  ear,  keeping  the  man  in  a 
state  of  constant  terror,  where  law-burrows  has 
put  a  stop  to  it ;  but  it  seems  a  barbazous  law 
altogether. 

528.  Suppose  that  law-burrows  were  abo- 
lished, does  the  present  law  afford  any  ready 
means  of  a  person  being  freed  from  such  a  nui- 
sance as  that? — Uttering  of  verbal  threats  is  a 
common  law  offence.  I  never  saw  such  an  offence 
charged  except  in  connection  with  a  charge  for 
breach  of  the  peace,  where  the  uttering  of  threats 
is  very  frequently  an  element.  One  is  familiar, 
of  course,  with  the  use  of  written  threats  ;  such 
threats  are  the  subject  of  prosecution  not  unfre- 
quently.  I  believe  the  uttering  of  verbal  threats 
is  quite  as  much  a  breach  of  the  common  law. 

Mr.  HarMay. 

529.  Is  not  that  a  common  assault? — That  is 
a  legal  opinion  to  which  I  shall  not  commit  my- 
self. 

Chairman. 

530.  We  know  what  occurs  in  prosecutions  for 
sending  threatening  letters,  but  have  you  seen, 
in  all  your  experience,  an  instance  of  a  person 
being  tried  for  uttering  verbal  threats? — Never. 

531.  But  it  stands  upon  the  books? — It  stands 
upon  the  books. 

532.  Do  you  think  that  if  the  diligence  of  law- 
burrows  was  abolished,  recourse  would  be  had  to 
that  unused  or  disused  ground  of  charge? — I 
think  it  not  improbable,  and  if  it  were  it  would 
have  what,  to  my  mind,  appears  the  great  ad- 
vantage, that  no  proceedings  could  be  brought 
except  at  the  instance  of  the  procurator  fiscal. 

533.  Upon  his  being  satisfied  that  there  was 
a  substantial  case  ? — Tnat  there  was  something 
more  than  bruium  fulmeuy  and  that  threats  were 
not  uttered  in  rixa,  but  that  there  was  a  pro- 
bability of  them  being  carried  out,  and  then  he 
would  interfere  upon  his  public  responsibility. 
He  could  never  meet  the  case  ot  threats  uttered 
to  a  man  privately,  because  you  could  not  prove 
that.  At  present  the  process  of  law-burrows 
meets  that,  because  the  person  alleging  it  has 
only  to  swear  to  it. 

534.  Might  not  that  possibly  give  rise  to 
arguments  both  ways.  If  a  person  is  liable  to  be 
charged  upon  the  sole  oath  of  another,  it  may  be 
an  unfair  charge  ? — Yes,  and  you  have  no  means 
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of  deciding  it  except  in  the  case  of  husband  and 
wife,  where  you  take  extraneous  evidence. 

535.  That  would  be  a  thing  having  two  sides  ? 
— Yes  ;  I  think  that  is  a  good  reason  why  law- 
burrows  should  be  abolished. 

536.  What  do  you  think  of  the  second  sub- 
section?— I  think  it  is  excellent.  I  do  not 
know  whether  this  might  not  be  an  improvement.  I 
merely  mention  it  for  the  consideration  of  the 
Committee,  that  it  would  be  fully  as  simple  to 

})rovide  that  the  decree  itself  should  be  equiva- 
ent  to  the  person's  signature, — after  the  analogy 
of  the  provision  of  the  Debtors  Act  as  to  sign- 
ing a  decree  being  equivalent  to  a  disposition 
omnium  bonorutn.  It  might  be  made  equivalent 
to  the  signature,  but  ordaining  the  clerk  to  sign 
would  probably  have  the  same  effect,  and  woiud 
be  a  very  simple  arrangement. 

537.  Do  you  think  conveyancers  would  take 
that  title  as  well  as  the  other? — I  think  con- 
veyancers prefer  a  statutory  title  to  any  other. 

538.  Would  thev  not  like  to  see  the  signature 
of  the  judicial  omcer  ? — If  the  clause  is  made 
suflSciently  distinct,  there  need  not  be  a  better 
title  than  that  proposed  by  the  Bill. 

539.  The  decree  would  be  separate  from  the 
conveyance.  Would  there  not  be  a  certain  ad- 
vantage, as  the  decree  is  separate  from  the  con- 
vejrance,  in  having  the  signature  of  a  judicial 
oflScer  upon  the  conveyance  ? — I  can  see  the  ad- 
vantage of  that,  which  had  not  occurred  to  me 
before. 

540.  The  thing  would  be  complete  in  itself? — 
It  would ;  I  see  the  advantage  of  that. 

541.  This  sub-section  does  not  propose  to 
abolish  imprisonment  in  cases  ad  factum  prestan^ 
dum  generally,  but  only  where  there  is  another 
means  of  getting  at  the  same  end.  Do  you 
approve  of  limiting  it  as  it  is  here  ? — I  do  not 
see  that  you  can  abolish  imprisonment  entirely 
where  a  man  fails  to  discharge  an  obligation  laid 
upon  him  by  a  court  to  discharge  an  order  of 
the  court  when  he  plainly  can  discharge  it. 

542.  And  when  nobody  else  can  discharge  it? 
— And  when  nobody  else  can  discharge  it. 

543.  This  is  limited  to  cases  where  you  can  get 
a  judicial  equivalent,  and  you  think  rightly  so 
limited  ? — Yes,  I  think  so.  In  fact,  that  is  the 
only  class  of  case  to  which  I  think  civil  imprison- 
ment applies.  It  is  where  a  man  refuses  to  do  a 
thing  wnich  he  plainly  can  do,  and  which  nobody 
else  can  do. 

544.  I  do  not  think  I  need  trouble  you  with 
anything  on  Article  7  ? — No. 

545.  The  only  remaining  question  I  should 
ask  you  is  this ;  would  you  propose  to  fix  a  mini- 
mum limit  of  a  shilling  a  day  in  the  case  of  civil 

})risoners  ? — The  rate  of  living  even  still  in  Scot- 
and  varies  considerably  in  different  places.  Our 
average  rate  at  Aberdeen  is  10  d,  but  I  believe 
that  would  not  be  quite  enough  in  Glasgow. 

546.  Would  it  not  be  better  to  leave  it  to  the 
sheriff? — I  should  leave  it  to  the  sheriff. 

547.  It  might  be  safely  left  to  the  sheriff?—! 
I  think  so. 

548.  Do  you  approve  of  the  proposal  made  in 
the  sub-section  of  Section  8;   I  need  not  go 

D  3  through 


Digitized  by 


Google 


30 


MINUTES  OF   EVIDENCE   TAKEN  BEFORE   SELECT   COMMITTEE 


12  May  1882.] 


Mr.  Thomson. 


[  Continued. 


Chairman — oontinued. 
through  it  in  detail  ? — Yes ;  I  think  that  is  quite 
right ;  that  is  an  improvement. 

549.  You  think  the  money  in  the  hands  of  the 
gaolor  might  be  first  made  applicable  towards  the 
Siment? — The  money  being  in  the  hands  of  the 
gaoler,  I  think  it  might  be  applicable  towards 
the  aliment. 

550.  Is  there  anything  else  which  occurs  to 
you  regarding  the  Bill  which  you  think  it  would  be 
useful  to  state  to  the  Committee  ? — No,  nothing 
has  occurred  to  me,  and  I  have  considered  it 
fully. 

55  !•  Have  you  ever  known  instances  of  per- 
sons resorting  to  civil  imprisonment  for  alimentary 
debts  as  a  compulsitor  to  make  the  man  marry  the 
woman? — No,  I  have  not;  such  a  thing  would 
not  naturally  come  under  one's  observation.  One 
might  hear  of  it,  or  it  might  be  stated  at  the  Bar ; 
but  I  do  not  remember  such  a  case. 

552.  Do  you  think  it  probable  ?— Not  in  an 
agricultural  community. 

553.  Would  you  or  would  you  not  think  it 
right  to  allow  such  a  compulsitor  for  a  collateral 
object  of  that  kind ;  would  you  think  it  advan- 
tageous or  disadvantageous  ? — I  should  think  it 
was  disadvantaireous. 


554.  As  being  purely  collateral?— It  would 
lead  to  the  miserv  of  the  two  people  for  the  rest  of 
their  lives  probably. 

555. .  In  your  judgment,  it  would  be  an  addi- 
tional reason  for  abolishing  imprisonment? — It 
would. 

Dr.  Cameron* 

.  556.  I  wish  to  ask  you,  in  the  first  place,  con- 
concerning  certain  cases  of  imprisonment  for 
rates  that  occurred  in  Aberdeen  Prison;  as  I 
understand,  ten  cases  of  imprisonment  for  rates 
have  occurred  in  Aberdeen  JPrison;  can  you  give 
the  Committee  any  information  with  re^rd  to 
them  ? — I  find  that  the  police  authorities  in 
Aberdeen  exercise  very  ^reat  care  before  they 
imprison  ferrates.  They  have  persons  employed, 
as  I  understand,  mainlj  for  the  purpose  of  en- 
quiring fully  into  the  circumstances  of  poor  per- 
sons who  are  in  arrear  with  their  rates ;  and  1  am 
informed  that,  in  the  great  majority  of  cases  to 
which  you  refer,  the  imprisonment  lasted  less 
than  a  day,  for  very  few  hours,  for  the  rates. 
They  were  people  as  to  whom  the  police  collector 
was  satisfied  that  the  money  yfas  going  to  be 
paid. 

557.  So  that  the  proposal  in  this  Bill  would 
not  affect  the  case  of  Aberdeen  ? — No. 

558.  What  was  the  longest  term  of  imprison- 
ment in  any  of  the  cases  in  the  year  1881  ? — 
They  are  as  follows:  one  dav;  one  day;  the  same 
day ;  the  same  day ;  from  t;he  27th  to  the  29th, 
that  is  two  days;  the  same  day ;  one  day.  There 
is  one  man  down  here  for  12  days.  No  case  ex- 
ceeds two  days  except  one,  and  only  three  cases 
exceed  one  day. 

569.  I  was  right  in  saying  that  there  have 
been  ten  cases  ? — I  think  they  are  right. 

560.  Were  the  cases  all  for  non-payment  of 
the  same  rate,  or  for  any  particular  rate  ? — They 


Dr.  Cameron — continued. 

were  all  for  non-payment  of  local  police,  taxing, 
cleaning,  lighting,  police,  and  water. 

561.  What  I  wished  to  know  was,  whether 
they  concerned  any  local  rate  concerning  which 
a  conscientious  objection  might  be  entertained 
by  members  of  the  Committee  ? — No.  I  may 
mention  the  parochial  boards  never  send  to 
prison  for  failure  to  pay  rates. 

562.  The  Lord  Advocate  has  asked  you  con- 
cerning the  provisions  of  the  Debtors  Act,  1880, 
for  the  punishment  of  fraud ;  I  think  you  stated 
that  in  your  experience  they  had  not  been  much 
enforced,  if  enforced  at  all,  in  Aberdeen  ? — No  ; 
they  have  not. 

563.  Has  there  been,  in  your  experience  of  the 
course  of  the  law  in  Scotland,  any  failure  of  any 
prosecution  undertaken  under  these  provisions  ? 
— You  mean  since  the  Debtors  Act,  1880? 

564.  Has  any  case  been  taken  up  and  prose- 
cuted which  has  failed  ? — 1  am  not  aware  of  any 
case.  I  am  speaking  with  limited  observation. 
No  case  has  gone  to  a  jury,  and  has  failed.  I  am 
aware  of  one  case  that  went  the  length  of  com- 
mitting for  trial,  which  was  abandoned. 

565.  You  do  not  know  of  a  case  which  has  gone 
to  trial,  and  has  failed  ? — I  do  not  know  of  a  case 
which  has  gone  to  trial  and  has  failed. 

566.  And  therefore  there  is  no  justification  for 
the  clauses  not  being  enforced  to  be  found  in  the 
fact  of  their  being  proved  to  be  inoperative  by 
experience  ? — I  do  not  believe  there  is. 

567.  You  have  mentioned  chat  the  money  pro- 
duced by  imprisonment  in  alimentary  cases  was 
in  many  cases  got  out  of  other  people's  pockets ; 
do  you  think  that  is  a  result  which  it  is  expedient 
to  maintain  imprisonment  in  order  to  keep  up? 
— Certainly  not ;  it  is  putting  the  screw  on  me 
wrong  quarter. 

568.  Does  it  not  appear  unjust  that  a  mother 
or  a  brother  should  be  compelled  by  her  son's  or 
by  his  brother's  imprisonment  to  pay  for  the  con- 
sequence of  the  son's  misconduct  ? — Certainly  I 
do. 

569.  You  mentioned  the  case  of  a  man  who  had 
bolted  to  America,  having  previously  concealed 
his  funds,  and  who  was  arrested  on  a  meditatione 
fagcR  warrant,  and  whose  brother  paid  the  amount 
in  money  and  got  him  liberated  ? — I  do  not  think 
I  said  he  concealed  his  funds ;  he  had  used  his 
funds  in  preparing  to  go ;  I  do  not  think  there 
was  any  concealment ;  he  had  spent  the  funds. 
It  was  not  represented  to  me  that  he  had  con- 
cealed them,  but  he  had  taken  his  passage ;  he 
had  no  funds,  and  he  got  his  brother  to  pay  the 
debt  for  him. 

570.  That  is  an  important  correction,  and 
when  you  are  correcting  your  proof  perhaps  you 
will  refer  to  your  answer  to  see  whether  it  is 
correct  on  that  point? — Yes.  I  have  no  reason 
to  say  that  he  concealed  anything. 

571.  If  he  had  concealed  would  not  the  Debtors 
Act  have  given  the  means  of  dealing  with  him 
very  summarily  as  a  criminal? — Yes,  it  would. 

572.  You  mention  that  alimentary  debts  might 
be  incurred  for  the  support  of  aged  parents  and 
for  wives  and  legitimate  children  as  well  as  ille- 

'  gitimate  children,  but  I  think  you  stated  that  im- 
'prisonment  at    the  instance  of   wives  is  very 
rare  ? — Very  rare ;  I  never  knew  of  it 
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Dr.  Cameron — continued. 

o73.  Is  it  your  opinion  that  is  so^  because  the 
wife  in  such  a  case  must  be  badly  off,  and  will 
generally  have  no  money  to  aliment  the  man  in 
prison  ? — Yes ;  no  doubt  that  is  one  reason,  and 
the  indecency  of  the  thing  prevents  it. 

574.  I  presume  the  same  reason  would  operate 
in  the  case  of  an  aged  parent.  An  aged  parent 
would  not  get  a  decree  for  aliment  fntm  his  son 
unless  he  was  unable  to  support  himself,  and 
unless  he  was  in  a  position  to  support  himself 
he  could  not  pay  the  aliment  in  prison  ? — That 
is  so. 

575.  The  Lord  Advocate  asked  you  a  question 
regarding  the  results  which  were  obtained  by  the 
enforcement  of  the  law  as  to  rogues  and  vaga- 
bonds which  is  at  present  vested  m  the  parochial 
authorities,  where  persons  wilfully  refuse  to  ali- 
ment their  friends,  and  I  think  you  said  that  the 

rcuniary  results  were  not  mu<5h,  did  you  not? — 
am  not  aware  that  I  said  so;  if  the  person 
there  is  fined,  and  it  is  optional  to  the  judge  to 
fine  him,  that  fine  goes  to  the  Crown.  I  never 
knew  of  a  case  in  which,  after  a  man  had  been 
punished  by  such  a  proceeding,  he  did  very  much 
better  in  the  future. 

576.  I  wish  to  ask  you  concerning  a  case 
which  occurred  in  Dundee,  but  which  I  will  put 
to  you  as  a  hypothetical  case ;  suppose  sucn  a 
case  as  this :  suppose  a  parochial  board  sent  to 
London  and  apprehended  a  husband  for  having 
deserted  his  wife  and  children,  the  cost  was  enor- 
mous, and  when  that  man  was  brought  before  the 
court  he  received  a  sentence  of  a  fine  of  a  certain 
amount, or  one  month;  he  readily  paid  the  fine, but 
he  was  unable  to  pay  the  expenses  of  his  appre- 
hension ;  would  such  a  case,  if  put  hypothetically, 
represent  what  was  a  f)robable  enough  case 
according  to  your  experience? — Oh,  yes.  The 
amount  of  expense  to  which  the  Board  might  be 
put  in  bringing  the  man  to  justice  was  a  mere 
accident,  and  the  sheriff  had  nothing  to  do  with 
that  in  adjusting  the  sentence. 

577.  I  want  to  ask  you  whether  criminal 
powers  have  not  a  distinct  advantage  over  powers 
of  civil  imprisonment,  in  so  far  as  they  allow  a 
man  to  be  apprehended  who  has  left  the  country? 
— Yes. 

578.  Under  civil  imprisonment,  a  man  could 
not  be  touched  unless  ne  were  in  Scotland;  is 
that  so  ? — ^That  is  so. 

579.  You  referred  to  the  Summary  Jurisdiction 
Act ;  do  you  think  this  Bill  might  be  simplified 
by  placing  all  debts  for  aliment  or  for  rates,  or 
anything  else,  under  a  somewhat  similar  scale 
laid  down  in  the  Summary  Jurisdiction  Act, 
awarding  a  certain  term  of  imprisonment  in 
respect  of  certain  debts,  debts  of  certain  amounts; 
is  tnat  what  you  intend  to  convey,  or  have  you 
doubt  of  it? — The  suggestion  is  new  to  me,  I 
ought  to  say.     I  have  not  considered  that. 

580.  You  mentioned  the  Summary  Jurisdic- 
tion Act? — I  suppose  if  these  provisions  of  the 
Summary  Jurisdiction  Act  are  good,  as  un- 
doubtedly they  are,  they  are  good  for  the  pur- 
pose you  suggest;  but  I  have  not  turned  my 
mind  to  them. 

581.  The  Lord  Advocate  asked  you  concerning 
the  principle? — Before  you  leave  that,  I  assume 
that  if  sucb  clauses  of  a  quoM  criminal  sort  were 
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introduced  into  this  Bill,  they  would  of  necessity 
almost  fall  under  the  Summary  Jurisdiction  Act, 
because  it  would  apply  to  an  Act  of  this  sort ;  I 
think  there  is  no  room  for  doubt  about  that. 

582.  Would  you  look  at  a  proposal  which  was 
made  by  Mr.  5ficoIson  in  the  clause  which  ho 
proposed  to  introduce  into  the  Bill,  and  give  us 
your  opinion  concerning  it ;  I  will  hand  you  the 
clause  which  is  stated  at  Question  50  of  the  pro- 
ceedings of  the  last  day?— I  will  read  it.  rer- 
haps  you  would  allow  me  to  read  the  clause  which 
I  have  drafted,  which  would  embody  the  view 
that  I  have  now  suggested.  It  is  this :  "  If  any 
person  against  whom  a  decree  for  aliment  has 
become  final,  shall  wilfully,  or  without  reasonable 
excuse,  refuse  or  fail  to  pay  the  sum  or  sums 
contained  in  the  decree,  he  shall  be  deemed 
guilty  of  a  crime  and  offence,  and  on  conviction 
before  the  sheriff  in  a  summary  manner,  at  the 
instance  of  the  Procurator  Fiscal,  shall  be  liable, 
to  imprisonment  for  any  term  not  exceeding  six 
weeks,  with  or  without  hard  labour."  I  most 
entirely  concur  with  that  clause,  with  these  two 
exceptions ;  it  has  been  said  before,  I  think,  that 
there  should  on  the  first  one  or  two  complaints 
being  presented,  assuming  that  there  are  more, 
be  an  option  of  ordering  the  accused  to  pay  a 
fine,  and  I  should  extend  the  limit  of  imprison- 
ment to  60  days. 

583-4.  Are  you  aware  of  what  the  limit  of  im- 
prisonment in  England  is  ? — Six  weeks. 

585.  As  to  the  working  of  such  a  clause  as 
that,  I  presume  that  if  this  clause  were  inserted 
in  the  Bill  without  any  other  proviso,  it  would 
leave  it  at  the  discretion  of  the  public  prosecutor 
to  take  action  against  the  alimentary  debtor 
whenever  he  thought  he  was  wilfully  neglecting 
his  debt  ? — Yes,  it  would. 

586.  He  would  not  be  likely  to  do  so  without 
probable  or  proper  cause  ? — No. 

587.  As  to  the  multiplication  of  punishment 
on  ordinary  principles,  would  not  a  period  of 
imprisonment  in  respect  of  any  debt  incurred  up 
to  a  certain  date  be  held  to  do  away  with  any 
further  criminal  punishment  of  the  deSt  incurred 
up  to  that  particular  date  ;  is  that  not  the  ordi- 
nary principle  which  would  be  applied  ? — Yes* 
You  have  an  analogy  in  the  Education  Act, 
which  limits  the  period  within  which  a  man  may 
be  prosecuted  a  second  or  third  time  for  neglect- 
ing to  educate  his  children. 

588.  You  have  then  a  precisely  similar  and 
analogous  case  of  an  offence  that  may  be  continued 
and  may  recur.  How  is  tliat  dealt  with  under 
the  Education  Act  ?— I  think  very  well. 

589.  How?  by  recurring  prosecutions  ? — There 
are  recurring  nrosecutions  sometimes ;  one  alters 
the  nature  of  the  punishment  and  the  severity 
of  it. 

590.  There  is  nothing  to  prevent  recurring 
prosecutions  under  the  Education  Act? — No- 
thing. 

591.  Might  not  the  same  principle  be  applied 
in  the  case  of  these  alimentary  debts  ?  Supposing 
a  man,  at  the  end  of  six  months,  did  not  pay  a 
debt, ,  and  was,  in  the  opinion  of  the  procurator 
fiscal,  in  a  position  to  pay  it,  the  procurator 
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Dr.  Cameron — continued, 
fiscal  might  prosecute  him,  obtain  a  conviction, 
and  have  him  punished.  That  would  prevent, 
imder  ordinary  circumstances,  as  the  clause  is 
now  drafted,  the  man  from  being  prosecuted 
again  in  respect  of  the  debt  due  at  the  date  of 
prosecution,  would  it  not?— Yes. 

592.  When  the  man  got  out,  if  he  paid  he 
would  be  in  the  position  of  a  man  who  had  been 
punished  for  neglecting  to  educate  his  child,  but 
after  punishment  had  educated  it  ? — Yes. 

593.  If  he  failed  to  do  so  ho  would  be  in  the 
position  of  a  man  who  had  been  punished,  but 
who  refused  afterwards  to  educate  his  child  ? — 
Yes.  It  must  be  borne  in  mind  that  in  the  case 
of  a  man  with  wages  or  a  very  small  income,  his 
circumstances  very  frequently  change  in  the  course 
of  the  eight  or  ten  years  during  which  the  main- 
tenance of  the  illegitimate  child  subsists,  and  he 
may  be  a  proper  subject  of  prosecution  to-day 
and  not  this  day  twelve  months.  That  is  a  great 
reason  for  sending  the  matter  to  a  responsible 
official. 

594.  Would  it  not  be  a  great  security  for  the 
payment  of  the  aliment,  that,  after  the  man  had 
suffered  imprisonment  for  non-payment  of  the 
first  debt,  while  retaining  all  civil  remedies 
against  him,  he  knew  that  if  he  failed  to  pay  his 
2^.  6  rf.  or  3  s.  a  week  he  should  be  imprisoned 
again  ? — No  doubt. 

595.  Do  you  think  this  would  bring  in  the 
aliment  more  effectually  than  the  present  system  ? 
— Yes.  Comparatively  little  disgrace  attaches 
to  civil  imprisonment,  but  very  great  disgrace 
attaches  to  such  imprisonment  as  is  proposed  at 
the  instance  of  the  public  prosecutor. 

596.  The  Lord  Advocate  questioned  you  as 
to  the  principle  of  the  Crown  paying  the  costs  of 
what  was  a  compulsitor  for  payment  of  a  civil 
debt;  I  think  you  explained  that  you  hardly 
regarded  it  in  that  light  as  a  compulsitor  for  the 
payment  of  a  civil  debt  ? — No. 

597.  You  regard  it  as  a  punishment  for  the 
neglect  of  a  natural  duty  ? — I  think  a  man  is 
guilty  of  a  wrong  to  society  if  he  neglects  an 
obligation  which  arises  from  a  natural  law. 

598.  If  a  man  allows  his  legitimate  children 
to  starve,  cannot  he  be  punished  ? — Yes,  at  the 
instance  of  the  procurator  fiscal. 

599.  It  would  be  no  violent  stretching  of  that 
principle  to  make  it  applicable  to  illegitimate 
children  ? — That  is  my  notion. 

600.  Or  to  wives  or  to  parents  ? — Yes. 

601.  In  cases  where  there  is  money  to  be  got  is 
it  not  your  opinion  that  under  the  Debtors  Act 
it  can  be  got .:  you  said  a  man  can  be  searched, 
are  you  aware  of  the  provisions  by  which  he  can 
be  punished  for  paying  away  money  with  intent 
to  defraud  ? — Yes,  I  believe  that  these  provisions 
are  quite  sufficient  for  their  purpose. 

602.  The  criminal  clause  which  you  have  read 
to  the  Committee,  as  proposed  by  Mr.  Nicolson, 
would,  I  presume,  enable  an  offender  to  be 
arrested  outside  Scotland  on  a  criminal  warrant  ? 
—Yes. 

603.  Criminal  warrants  run  outside  Scotland  ? 
—Yes. 

604.  No  man  can  be  arrested  on  a  decree  out- 
side Scotland?— No. 


Dr.  Cameron — continued. 

605.  Therefore,  that  would  be  an  important 
advantaff e  ?— Yes,  no  doubt. 

606.  Now  to  come  to  the  case  of  meditatione 
fug<B  warrants;  the  provisions  of  this  Bill  are 
intended  to  be  entirely  in  the  interests  of  the 
creditor ;  do  they  seem  to  you  to  be  so  ? — Yes. 

607.  Are  you  aware  at  the  present  moment 
that  the  machinery  of  the  meditatione  fugm  war- 
rants is  incomplete  ;  that  the  debtor,  after  being 

5 reduced  in  court  for  the  constitution  of  the 
ebt,  can  walk  off,  and  that  after  that  stage  his 
cautioner  is  free  ? — Yes. 

608.  It  seems  that  this  proposal  would  remedy 
that  ? — Yes,  I  believe  that  it  would. 

609.  It  alters  the  caution  as  you  see  ? — Yes. 

610.  I  think  you  are  pointing  at  the  fact  that 
caution  will  extend  to  producing  the  debtor  on 

f)roceedings  of  cessio  and  sequestration  ? — That 
imits  the  evil  complained  of. 

611.  Is  not  that  entirely  in  the  interests  of  the 
creditor? — No  doubt  of  it. 

612.  Take  the  next  Sub-section  3,  which  pro- 
vides for  the  sheriff  being  enabled  to  seize  the 
property  of  the  debtor ;  is  not  that  entirely  in 
the  interest  of  the  creditor  as  contrasted  with  the 
present  law  ? — Yes. 

613.  And  it  might  be  in  the  interest  of  the 
debtor  too,  might  it  not  ?^— Yes ;  the  possession 
of  the  debtor's  person  is  of  no  earthly  consequence 
to  the  creditor  unless  he  brings  with  him  the 
funds,  and  under  this  clause  he  gets  the  funds, 
and  the  person  of  the  debtor  which  is  doubtless 
precious  to  the  man  himself  is  left  at  liberty. 

614.  Is  it  within  your  knowledge  that  medi* 
tationefugcB  warrants  have  been  issued  frequently 
with  the  result  of  very  great  hardships  to  the 
alleged  debtor? — Yes,  I  have  known  cases  of 
that  sort. 

615.  Here  is  a  case  which  I  have  had  sent  to 
me,  but  which  I  will  put  to  you  as  an  hypo- 
thetical case ;  it  is  the  case  with  a  boy  aged  15 
years  who  had  been  apprenticed  ;  his  parents 
and  grandparents  emigrated  to  Canada;  they 
were  under  the  impression  that  his  master  had 
agreed  to  cancel  his  indentures  ;  in  that  they 
appear  to  have  been  mistaken ;  however,  upon 
the  understanding  that  all  difficulties  were  re- 
moved, preparations  were  made  with  a  view  to 
emigrate,  but  on  the  point  of  the  lad  being  about 
to  leave  his  master,  nis  master  had  him  appre- 
hended and  placed  in  prison  under  a  meditatione 
fug<B  warrant,  and  there  he  was  detained  for 
three  months ;  could  such  fi  case  as  that  occur 
according  to  your  reading  of  the  law  in  Scot- 
land ?— I  should  have  hesitated  to  say  that  the 
process  of  meditatione  fug(B  applied  to  such  a 
case ;  he  was  not  a  man  engaged  in  trade,  or 
anything  of  that  kind  ;  looking  to  the  age  of  the 
lad,  and  to  the  fact  that  he  was  an  apprentice,  it 
does  not  seem  to  me  the  sort  of  conduct  to  which 
that  diligence  applied  at  all ;  he  might  be 
punished  for  breach  of  his  indenture. 

616.  For  breach  of  an  indenture  would  he  be 
treated  as  a  civil  prisoner  ? — He  might  be  for  the 
penalty. 

617.  May  it  not  have  been  the  penalty  for 
the  breach  of  the  indenture? — It  seems  to 
me,  looking    at  it  broadly,  a  gross    tiling   to 
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Dr.  Cameron — continued, 
do ;  a  lad  of  16  years  of  age  put  into  prison  for 
five  months,  with  a  possibuity  of  remaining  five 
months  more,  for  a  civil  wrong. 

618.  Would  it  be  competent,  under  the  Scotch 
law,  for  a  minor  to  be  imprisoned  upon  a  medita^ 
tione  fug<B  warrant  ?— Yes,  if  he  had  been  tradin^:, 
he  certainly  could.  There  are  very  many  cases 
in  which  a  minor  could  be  dealt  with  as  of  full 
age  ;  but  the  case  of  an  apprentice  breaking  an 
indenture,  being  liable  to  imprisonment  under  a 
fug(E  warrant,  I  should  not  like  to  express  an 
opinion  about,  as  it  never  occurred  to  me. 

Mr.  Ramsay. 

619.  Is  not  the  penalty  provided,  and  the 
remedy  in  the  indenture  itself  generally  ? — Yes. 

520.  That  is  not  a  case  where  a  meditatione 
fug(B  warrant  would  apply  at  all  ? — That  is  so, 
but  I  think  no  judge  should  have  done  it  without 
full  consideration;  and  the  fact  is  that  it  has 
been  done,  which  makes  me  doubt  my  own  im- 
pression. * 

Dr.  Cameron. 

621.  Before  issuing  meditatione  fugcB  warrants, 
do  you  make  any  investigation  into  the  debt 
being  a  debt  which  is  really  owed  ? — No ;  prac- 
tically the  one  point  to  which  you  confine  your- 
self is  the  intention  to  flee  the  country. 

622.  The  creditor,  as  I  understand,  must 
allege  that  the  debt  is  due  or  will  become  due  at 
a  certain  time  ? — Yes,  and  he  must  swear  to  that. 

623.  But  his  oath  is  the  only  testimony  you 
require  ? — Yes. 

624.  Does  not  that  leave  rather  an  opening 
for  extortion  ? — It  does. 

625.  Is  it  often  abused? — I  believe  it  is  some- 
times abused. 

626*  Are  men  frequently  arrested  who  are  on 
the  point  of  leaving  the  country  on  bond  fide 
business  with  important  engagements  in  view  ? — 
There  have  been  a  good  many  cases  lately  of 
men  who  were  emigrating  for  their  own  benefit, 
without  reference  to  such  an  obligation,  who  have 
been  harassed  and  stopped.  Perhaps  one  might 
not  feel  much  sympathy  for  them,  because  they 
should  have  settled  their  obligations  first,  before 
they  arranged  to  emigrate ;  but  I  have  known 
cases  in  which  men  have  been  going  to  Man- 
chester or  to  London,  with  the  intention  of  re- 
turning in  a  week  or  a  fortnight,  often  being 
stopped  at  a  serious  loss.  I  have  not  known 
many  cases,  but  I  have  known  such  cases. 

627.  In  a  case  wliere  a  debt  was  a  matter  of 
opinion,  for  instance,  as  in  the  case  of  responsi- 
bility for  a  bill,  could  a  creditor  in  such  a  case 
obtain  a  meditatione  fugce  warrant  by  swearing 
to  his  belief  in  the  debt  being  one  which  would 
fall  due  in  a  short  time  ? — Taking  the  case  that 
you  put,  I  should  think  that  the  production  of 
the  Bill  and  the  deposition  of  the  creditor  would 
be  quite  sufficient ;  but  suppose  a  man  were  to 
say  that  a  debt  was  due  on  a  bill,  and  the  signa- 
ture of  the  alleged  debtor  did  not  appear  upon  it, 
one  would  think  twice  before  grantmg  the  war- 
rant ;  but  in  the  ordinary  case  of  an  illegitimate 
child,  where  a  man  is  prepared  to  deny  the  fact, 
for  the  purpose  of  fkfugcB  warrant,  you  assume  the 
statement  of  the  woman  to  be  true. 
0.107. 


\ 


Dr.  Cameron^-continued. 

628.  That  might  often  put  the  man  to  great, 
inconvenience,  might  it  not  ? — It  does  very  often. 

629.  This  Bill  does  not  propose  to  abolish  im- 
prisonment on  fug<B  warrants,  and  you  consider 
its  proposals  entirely  in  the  interests  of  the  cre- 
ditor ? — In  the  interests  of  the  creditor,  giving 
the  debtor  the  privilege  to  which  he  is  entitled 
in  the  third  sub-section. 

630.  It  also  shortens  the  period  during  which 
caution  is  competent  ? — Yes. 

631.  There  is  no  hardship  to  the  creditor  in 
that? — No;  I  have  made  a  suggestion  about  that 
which  is  upon  the  notes,  I  think. 

632.  Talcing  the  suggestion  of  imprisonment 
for  rates  and  assessments,  does  it  occur  to  you 
that  they  should  be  treated  differently  from  ali- 
mentary debts ;  you  have  not  proposed  to  make 
non-payment  of  them  criminal,  whereas  you  have 
in  the  other  case ;  on  what  ground  ? — They  are 
ordinary  debts. 

633.  There  is  no  natural  obligation? — ^There  is 
no  natural  obligation. 

634.  Again,  I  presume  rates  might  be,  although 
your  experience  is  not  so  in  Aberdeen,  refused 
on  conscientious  grounds?  —  I  remember  .the 
annuity  tax  in  Edinburgh. 

635.  It  would  not  be  desirable  to  make  such  a 
thing  as  that  a  criminal  offence  ? — ^No. 

636.  And  you  would  not  propose  to  do  so  ? — 
No. 

637.  In  cases  where  the  amount  or  rates  is 
large,  is  it  not  the  case  that  you  have  other 
remedy,  such  as  poinding? — You  have  the  ordi- 
nary diligence  of  the  law,  short  of  personal  dili- 
gence, 

638.  These  other  diligences  are  competent  in 
general,  where  the  amount  of  a  man's  property 
is  considerable? — Yes. 

639.  It  is  only  in  small  cases,  where  hypothec 
covers  everything,  that  they  are  useless  ? — That 
is  so. 

640.  Is  not  that  a  reason  for  imposing  a  term 
of  imprisonment  commensurate  with  the  small 
amount  of  the  cases  in  which  it  need  be  resorted 
to  ? — Yes,  as  I  said,  I  would  remove  the  limit 
altogether,  and  abolish  it  altogether. 

641.  You  go  further  than  the  Bill?— Yes. 

642.  Now,  you  spoke  about  making  the  local 
rates  privileged  debts ;  would  you  put  them  be- 
fore hypothec? — is'o  ;  I  think  the  landlord's 
hypothec  should  stand  as  it  is  ;  I  put  local  rates 
in  the  same  position  as  the  Crown  assessment, 
and  I  think,  under  the  general  Police  Act,  the 
rates  are  preferable ;  i  am  almost  sure  they 
are. 

643.  What  position  do  the  Queen's  taxes  stand 
in  ? — ^They  rank  before  the  landlord's  hypothec, 
if  I  am  not  mistaken. 

644.  You  would  abolish  imprisonment  for 
Crown  taxes  as  well  ? — Yes. 

645.  As  a  matter  of  fact,  are  you  aware  that 
within  the  last  year  no  one  has  been  imprisoned 
for  it  ? — I  am  not  aware,  but  I  am  not  astonished 
to  hear  it. 

646.  Assuming  that  to  be  so,  do  you  think  it 
is  worth  while  to  alter  the  law,  if  no  imprison- 
ment has  occurred  ? — There  is  a  change  being 
made,  at  any  rate  by  limiting  it  to  a  period  of 
four  weeks. 

E  647.  Not 
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Dr.  Cameron — continued. 

647.  Not  in  the  Queen's  taxes ;  there  is  no 
proposal  made  with  regard  to  that ;  I  ask  you 
whether,  the  matter  being  in  the  hands  of  puolic 
authorities  with  an  appeal  to  the  authorities  at 
the  Treasury,  if  there  was  injustice,  and  with 
the  right  of  imprisonment  never  exercised  since 
1880,  It  is  worth  while? — I  would  trust  the  Crown. 

648.  In  the  case  of  rates,  besides  the  ten  cases 
that  you  mentioned  in  Aberdeen,  we  have  two 
cases  of  a  husband  and  wife  imprisoned  for  58  days 
at  Dumblane  ;  does  not  that  show  the  necessity 
of  something  being  done  ?--Yes,  it  is  a  very 
strong  case,  certainly. 

Mr.  Ramsay. 

649.  Is  it  not  the  fact  that  because  the  Crown 
debts  are  privileged  the  people  pay  them? — 
I  have  no  doubt  that  is  the  fact;  the  Crown 
taxes  seem  to  form  a  thing  which  everybody 
thinks  he  must  pay,  and  the  poorest  people  set 
apart  money  for  that  object. 

650  Why  ? — Probably  because  they  are  pri- 
vileged. 

Dr.  Cameron. 

651.  Is  it  not  the  fact  that  in  the  case  of  these 
very  small  householders  the  greater  contribution 
to  the  imperial  revenue  is  made  in  the  shape  of 
tea,  whiskey,  and  so  on? — I  cannot  say  that 

Mr.  Armitstead. 

652.  Is  it  paid  by  the  poor  people,  or  paid  by 
the  landlord ;  are  the  poor  people  able  to  pay  it  ? 
— Above  4 /.is  the  inhabited  house  duty,  and 
they  never  imprison. 

653.  That  is  the  tax  that  is  paid  by  the  land- 
lord ? — Yes,  it  is  deducted  from  the  rent. 

Dr.  Cameron. 

654.  Regarding  law-burrows,  you  were  asked 
a  very  important  question  as  to  the  inadequacy 
of  the  law  to  meet  the  case  of  verbal  threats ; 
read  this  sub-section  of  the  General  Police  Act, 
and  give  us  your  opinion  of  that  statute? — This 
is  the  Recent  Improvement  (Scotland)  Act,  sec- 
tion 25  ;  it  is  a  long  section  containing  a  list  of 
offences  :  "  Any  person  who  shall  use  any  threat- 
ening, abusive,  or  insulting  words  or  behaviour 
with  intent,  or  calculated  to  provoke  a  breach  of 
the  peace,  or  whereby  a  breach  of  the  peace  may 
be  occasioned." 

655.  Now  read  the  next  section  ? — That  is  as 
to  the  use  of  obscene  or  indecent  or  abusive  lan- 
guage. "  Every  person  who  shall  sing  any  ob- 
scene song,  or  use  obscene  or  abusive  language 
to  the  annoyance  of  any  person  going  or  passing 
along  any  such  street." 

656.  That  is  a  statutory  power  in  addition  to 
the  common  law  power  ?-r  Yes,  it  has  a  limited 
application  to  police  boroughs. 

657.  The  greater  portion  of  the  population  of 
Scotland  is  in  police  boroughs  ;  was  it  in  supple- 
ment to  the  powers  that  exist  at  common  law  ? 
—Yes. 

Mr.  Synan. 

658.  Does  that  apply  to  the  whole  of  Scotland? 
— No,  to  the  borouffhs  that  adopt  it. 

659.  It  would  liave  no  application  to  the 
country  outside  the  boroughs? — No,  I  think  you 
will  find  in  most  local  Police  Acts  a  similar  clause. 


Dr.  Cameron. 

660.  If  any  case  of  that  sort  occurred,  and 
there  was  any  deficiency  of  the  law  in  respect  of 
verbal  threats,  there  would  be  no  difficulty  in 
drafting  a  clause  upon  the  subject? — No,  the 
difliculty,  as  I  said  before,  rather  lies  in  the 
proving  of  rt  Take  the  case  of  a  man  at  a  public 
work  whispering  to  his  foreman,  **  I  will  ao  for 
jrou,"  or  something  of  that  kind.  It  would  be 
unpossible  almost  to  prove  it.  I  should  say  under 
law-burrows  he  would  be  got  at. 

661.  If  the  man  who  was  accused,  on  the  other 
hand,  was  accused  falsely,  he  would  suffer  injus- 
tice ? — He  would,  a  greater  injustice  than  the 
other. 

662.  If  he  happened  to  be  a  ruffian,  regardless 
of  his  oath,  and  chose  to  swear  the  same  thing 
regarding  the  foreman,  he  might  imprison  that 
foreman  ? — Exactly  so. 

663.  Has  it  not  been  pointed  out  that  the  best 
means  of  meeting  a  case  of  law-burrows  is  to 
swear  the  same  tning  against  ^e  accuser  ? — As 
I  said  before,  the  remedy  is  altogether  archaic. 

Mr.   Orr  Ewing. 

664.  Ihe  case  I  put  is  this:  a  foreman  or 
manager  in  the  execution  of  his  duty  finds  that 
a  person  is  not  performing  his  work  well,  and  he 
discharges  him,  and  this  man  says,  ^'  Well,  I  shall 
have  you  some  night,  and  do  for  you,"  or  some- 
thing of  that  kind.  There  is  evidence  that  the 
manager  or  foreman  would  be  right  if  he  was  to 
discharge  him,  and  the  man  could  not  bring  a 
charge  against  him  for  discharging  him  ;  if  you 
do  away  with  the  law-burrows,  and  do  not  put  in 
a  clause  as  a  substitute,  there  would  be  no  pro- 
tection for  a  man  in  such  a  position  as  I  have 
suggested  ? — Yes.  Of  course,  as  I  have  expl  wied 
to  the  Committee,  such  a  case  as  you  figure  would 
be  met  by  law-burrows ;  it  opens  the  door  to  the 
very  grossest  abuse,  because  a  false  charge  of 
that  sort  is  so  easily  made.  As  I  say,  by  the 
existing  law,  if  you  use  a  verbal  threat,  and 
if  it  could  be  proved,  that  would  prove  the 
case.  The  existmg  law  of  putting  a  man  under 
caution,  or  if  he  cannot  find  it,  sending  him  to 
prison,  seems  a  very  exceptional  thing. 

665.  Is  it  a  thin^  which  is  seldom  put  into 
operation  ? — It  certainly  is  not  very  often. 

Dr.  Cameron. 

666.  With  regard  to  the  difficulty  of  proof,  is 
there  any  difficulty  why  the  same  law  of  evi- 
dence should  not  he  applied  to  the  proof  of  a 
verbal  threat  as  would  oe  applied  to  the  pr(»of 
of  housebreaking  or  any  other  crime? — None 
that  I  know  of. 

667.  As  to  decrees  adfactam  prtestandam,  you 
propose  that  the  decree  should  be  equivalent  to 
signature,  would  it  not  be  liable  to  the  objection 
that  on  appeal  it  might  be  reversed? — Yes. 

668.  In  fact  in  this  Bill  it  would  be  necessary 
to  provide  for  the  siirnature  not  being  given  until 
the  time  for  appeal  had  expired  ?— The  Lord 
Advocate  made  a  suggestion  which  I  think  is 
most  satisfactory,  and  disposes  of  the  criticism 
upon  that  clause.  The  clause  is  better  than  the 
one  suggested. 

669.  X  ou  have  mentioned  that  the  amount  of 
aliment  in  Aberdeen  is  about  10  d.  ? — Yes. 

670.  Cast  your  eyes  over  this  return  and  men- 
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tion  whether  10  d.  is  not  considerably  above  the 
average ;  these  are  aliments  awarded  in  indivi- 
dual cases? — In  selected  cases. 

671.  Those  are  all  the  cases  of  imprisonment 
at  a  given  date  ?-— The  practice  has  alwavs  been 
that  where  a  man  was  imprisoned  for  a  aelict  as 
for  an  aliment  debt,  he  got  no  more  than  prison 
allowance.  For  years  in  Aberdeen  a  man  im- 
prisoned for  an  alimentary  debt  only  got  6  d,^  and 
m  winter  1  d.  more,  to  give  him  heat,  because  it 
is  necessarv  to  keep  him  in  health,  it  being  oc»n- 
petent  for  him  to  apply  if  he  was  a  delicate  man 
for  an  increase  of  aliment 

672.  I  see  there  is  one  case  of  4  d.  there  ? — 
They  have  retained  the  old  custom  over  alimen- 
tary debts.  This  is  since  the  Debtors'  Act  was 
passed.  I  have  no  doubt  the  old  practice  has 
oeen  retained  in  these  cases.  In  Aberdeen  we 
have  attained  to  the  height  of  9  (/.  in  this  case. 

673.  Does  not  that  show  it  is  necessary  to  give 
some  indication  to  the  sheriff,  and  not  to  leave  it 
altogether  to  his  discretion  ? — If  that  was  enough 
to  keep  that  man  in  health,  I  do  not  see  why 
he  should  have  luxuries. 

674.  Fourpence  a  day,  with  1  d.  deducted  for 
firing,  do  you  think  that  is  enough  ? — I  should 
think  that  is  too  little. 

675.  There  is  a  case  at  Paisley  of  a  man  getting 
4  </.  a  day ;  do  you  think  it  would  be  well  to  ^ve 
the  sheriff  a  distinct  indication  about  it  ? — ^The 
sheriff,  1  should  imagine,  proceeds  always  upon 
the  information  furnished  to  him  by  the  governor 
of  the  gaol,  who  tells  him  that  it  costs  so  much  a 
day  to  keep  a  civil  prisoner  in  health,  and  where 
the  debt  arose  from  delict  the  practice  was,  as  far 
as  my  observation  goes,  to  allow  him  just  suffi- 
cient and  no  more. 

676.  Has  ^our  attention  been  called  to  the 
feet  that  Id.  18  recently  deducted  for  firing ? — I 
have  noticed  that. 

677.  Have  you  raised  the  aliment  in  conse- 
quence ? — I  do  not  think  it  ever  has  gone  below 
10^.  since  the  last  Act  was  passed. 

678.  You  were  examined  about  imprisonment 
being  used  as  a  compulsitor  to  marriage.  Here 
is  a  case  reported  by  the  Society  of  Solicitors 
of  the  Supreme  Court.  It  is  case  5,  at  page 
18?— I  will  read  it:  "  D.  and  K  attended  the 
same  church,  and  were  members  of  the  choir. 
D.,  on  the  promise  of  marriage,  seduced  £.,  and 
a  child  was  born  ;  he  declined  either  to  marry 
E.  or  to  contribute  anything  for  the  child;  he 
was  put  in  prison  and  made  several  attempts  to  get 
out  ou  cessio.  The  sheriff  refused  the  cessio  on 
the  ground  that  the  remedy  was  in  his  own  hands, 
either  by  agreeing  to  contribute  part  of  his  wages 
or  by  fulfilling  the  promise  of  marriage,  and  the 
sheriff  depute  affmaed  the  judgment. 

679.  Does  that  appear  to  you  to  be  a  case  that 
can  have  occurred,  or  which  can  have  been  cor- 
rectly reported ;  do  you  think  it  possible  that  a 
sheriff  would  give  such  reasons? — I  am  afraid 
that  is  a  question  which  I  should  not  like  to 
answer. 

680.  Supposing  it  to  be  correctly  reported,  I 
presume  that  in  that  case  you  would  ainree  that 
imprisonment  is  Used  as  a  compulsitor  ? — To  enforce 
specific  performance  by  imprisonment  of  a  promise 
to  marry  seems  to  me  to  be  likely  to  be  fraught 
with  serious  consequences. 

0.107. 


Mr.  Cochrane^Patrick. 

68 1 .  Your  examination  has  been  so  very  minute 
that  I  have  very  little  to  ask  you.  I  infer  from 
what  you  have  said,  that  you  think  the  change 
would  be  advisable  to  make  the  offence,  from  a 
civil  matter  with  regard  to  aliment,  into  a  criminal 
one  ? — A  quasi  criminal  one. 

682.  Do  you  know  any  difficulty,  or  any  direct 
practical  difficulty,  attending  a  change  of  this 
nature,  namely,  making  a  tlung  criminal  which 
has  not  been  hitherto  criminal ;  do  you  think  it 
would  be  attended  with  any  indirect  consequences 
of  a  practical  nature  which  deserve  considera- 
tion ? — I  am  not  sure  that  I  know  to  wjiat  "you 
are  pointing. 

683.  If  you  have  an  act  which  at  the  present 
moment  is  not  a  crime,  and  you  make  it  by  this 
Act  of  Parliament,  or  this  proposal,  a  crime, 
does  it  involve  any  further  consequences,  do  you 
think  ?  —It  is  alwavs  a  serious  matter  to  invent 
a  new  crime,  but  almost  every  statute  that  you 
pass  invents  quasi  crimes,  because  the  contraven- 
tion of  these  statutes,  which  are  not  evils  in 
themselves,  but  which  are  evils  prohibited  by  the 
law,  are  dealt  with  as  crimes. 

684.  If  I  understand  you  rightly,  you  would 
make  the  prosecution  in  these  cases  arise  with 
the  procurator  fiscal? — Yes. 

685.  If  he  is  satisfied  that  the  party  can  pay? 
— Yes. 

686.  That  the  punishment  should  be  a  fine  in 
addition  to  the  alknent,  or  imprisonment  failing  a 
fine  ;  that  would  be  your  procedure  ? — Yes. 

687.  But  in  the  case  of  a  person  who  is  unable 
to  pay,  the  crime  of  a  qiuui  kind  would  exist  ? — 
1  am  sorry  I  have  not  made  myself  clear  about 
that.  The  crime  consists  of  the  two  elements, 
the  failure  to  pay  and  the  ability  to  pay ;  and  I 
put  the  burden  of  proving  ability  to  pay  upon 
the  public  prosecutor. 

688.  And  in  the  case  where  the  men  are  posi- 
tively and  obviously  unable  to  pay,  what  remedy 
would  you  propose  then? — None;  Aere  is  no 
remedy. 

689.  I  was  not  quite  sure  whether  you  agreed 
to  the  proposition  that  we  have  under  considera- 
tion, tliat  the  period  of  imprisonment  should  be 
recurrent,  that  is  to  say,  a  person  should  be  liable 
to  imprisonment  for  a  certain  period  each  year, 
as  long  as  the  liability  to  pay  aliment  lasted  ? — I 
think  that  it  should  be  recurrent  under  some 
limitation.  It  is  very  difficult  to  say  what  limi- 
tation, whether  it  should  be  once  in  six  months, 
or  whether  it  should  be  once  in  12  months ;  but 
upon  the  occasion  of  each  charge  I  would  put  it 
upon  the  prosecutor  to  prove  anew  the  continued 
ability  to  pay. 

690.  In  those  cases  where  the  prosecutor  was 
satisfied,  and  the  imprisonment  took  place,  the 
charge  of  the  prosecutor  would  not  be  at  the 
cost  of  the  party,  but  would  be  in  the  ordinary 
way,  at  the  cost  of  the  rates  of  the  Crown  ? — It 
would. 

691.  There  is  only  one  question  with  regard  to 
this  Clause  6  I  wish  to  ask  you;  there  is  an 
opinion  stated  here  by  the  Society  of  Solicitors  of 
the  Supreme  Court,  that  the  signature  of  a  clerk 
of  court  proposed  by  the  Sub-section  2  of  Clause  6 
would  be  unworkable  and  valueless  as  regards 
either  England,  the  Colonies,  or  foreign  countries; 
do  you  agree  to  that  opinion? — No,  I  do  not; 
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because  this  clause  becomes  part  of  the  law  of 
Scotland,  which  practitioners  in  England  or  in 
the  Colonies  ought  to  satisfy  themselves  about 
just  as  much  as  with  reference  to  any  other  branch 
of  the  law  of  a  foreign  country. 

Mr.  Mackintosh. 

692.  Suppose  there  is  any  other  institution 
made  by  the  State,  the  same  remark  would  apply  ? 
— Yes,  the  same  remark  would  apply- 

Mr.  Synan, 

693.  I  suppose  England  is  entitled  to  look  after 
the  law  as  it  exists  in  Scotland,  and  also  I  suppose 
in  the  Colonies  ? — They  advise  themselves  aoout 
the  peculiarities  of  Scotch  law  I  should  suppose, 
of  which  this  would  become  one. 

Mr.  Cockrane^Patrick, 

694.  In  reference  to  the  other  cases,  where  a 
court  pronounced  an  order  that  a  person  should 
carry  it  out  and  he  failed  to  do  it,  would  not  that 
come  under  the  head  of  contempt  of  court  or  a 
criminal  offence? — It  would  be  in  many  cases 
either  contempt  of  court  or  would  bear  a  very 
etrong  analogy  to  it. 

Mr.  Webster* 

695.  What  is  the  usual  class  of  defenders  in 
affiliation  cases;  is  it,  as  I  have  been  led  to  believe, 
chiefly  composed  of  artizans  and  the  working 
classes? — Yes,  and  farm  servants. 

696.  I  am  not  personally  acquainted  with  this, 
but  I  will  read  it  to  you  ;  do  you  agree  in  the 
opinion  which  is  expressed  by  an  able  and  well- 
informed  member  of  your  own  bar  in  regard  to 
it.  He  says:  **The  payment  of  these  debts  is 
practically  within  the  power  of  every  able-bodied 
man.  I  should  first  ask  you  what  is  the  usual 
rate  of  aliment  which  is  accorded  in  Aberdeen 
against  the  putative  father  of  these  illegitimate 
children"? — £.2  for  inlying  expenses ;  6/.  for 
the  first  year,  and  51  for  each  succeeding 
year. 

697.  I  ask  for  your  opinion  with  reference  to 
that  statement,  that  the  payment  of  such  debts  is 
practically  wiihin  the  power  of  every  able-bodied 
man? — It  is  put  rather  more  broadly  than  I  could 
quite  subscribe  to  ;  but  in  the  majority  of  cases, 
if  the  defenders  exerted  themselves,  I  believe  that 
they  could  pay ;  that  is  to  say,  until  a  man  gets 
to  his  fifth  or  sixth  child,  which  they  sometimes 
do,  and  then  it  gets  embarrassing. 

698.  In  ihe  ordinary  case  you  do  not  substan- 
tially differ  from  the  statement  given  from  the 
professional  experience  I  have  repeated  to  you  ? 
— I  do  not. 

699.  With  regard  to  arrestment,  I  will  read  to 
you  a  passage  from  the  report  of  the  writers  to 
the  signet  on  this  Bill.  They  say :  "  These 
claims  generally  arise  among  the  artizan  or 
labouring  class,  vrhose  wages  as  a  rule  »re  not 
arrestable  ;  and  where  they  are  arrestable,  the 
arrestment  may  be  defeated  by  a  collusive  arrange- 
ment between  an  artizan  and  his  employer.  If 
imprisonment  for  these  debts  were  abohshed,  there 
will  remain  no  operative  wav  of  enforcing  them ;' 
what  do  you  say  with  regard  to  them,  and  are  you 
aware  that  arrestments  of  workmen's  wages  are 


Mr.  Webster — continued. 

often  practically  defeated  by  collusive  arrange- 
ments?— No  case  of  that  kind  has  come  under  my 
personal  observations.  From  what  I  gather  indi- 
rectly, I  think  that  probably  is  a  true  statement. 

700.  You  will  not,  I  am  sure,  understand  me 
in  the  least  as  setting  up  the  opinion  of  any  par- 
ties as  against  your  own,  or  at  all  impugning  the 
value  of  your  opinion  where  it  differs  from  you, 
but  you  are,  perhaps,  aware  that  the  Faculty  of 
Advocates,  who  constitute  your  bar  at  Aberdeen, 
have  come  to  a  different  conclusion  to  yourself 
as  to  the  operation  of  this  Bill  ? — I  am  not  aware 
that  they  have  passed  a  formal  resolution  on  the 
subject,  but  I  should  not  be  astonished  to  hear 
that  they  have ;  I  knew  that  the  feeling  of  a  good 
number  of  them  was  such. 

701.  Are  you  aware  that  the  Society  of  Advo- 
cates were,  in  1880,  in  favour  of  the  abolition  of 
imprisonment  for  debt,  and  that  they  urged  the 
retention  of  imprisonment  for  alimentary  debts? 
— Yes. 

702.  I  will  read  to  you,  merely  to  let  you  see 
I  am  not  asking  the  question  without  having 
done  so,  that  the  committee  of  that  society  came 
to  the  following  conclusion :  *^  This  meeting 
being  of  opinion  that  it  is  inexpedient  that  certain 
further  changes  in  the  law  to  the  effect  proposed 
by  the  Bill  should  take  place,  and  the  experience 
of  several  members  of  the  committee  leading  to 
the  conviction  that  the  Act  of  1880  went  at  least 
sufficiently  far  in  that  direction,  a^ee  to  recom- 
mend the  society  to  petition  Parliament  against 
the  Bill "  ? — Yes ;  perhaps  I  may  be  allowed  to 
sav  that  in  conversation  with  one  gentleman 
who  probably  has  almost  the  largest  practice  in 
the  Aberdeen  Court  who  is  not  a  memoer  of  the 
Society  of  Advocates,  but  if  Dr.  Webster  knows 
to  whom  I  refer,  he  will  agree  with  me  he  is  held  in 
the  very  highest  estimation,  although  he  was 
against  the  abolition  of  imprisonment  for  debt  in 
1880,  agrees  with  me  in  thinking  that  that  hav- 
ing been  accomplished  there  is  no  reason  why  it 
should  not  be  abolished  in  the  case  of  alimentary 
debts,  provided  that  a  provision  such  as  I  have 
suggested  were  to  be  inserted  in  the  Bill ;  and 
another  gentleman,  a  leading  member  of  the 
Society  ot  Advocates,  who  holds  an  official  posi- 
tion, is  very  clearly  in  favour  of  this  Bill  as  it 
stands. 

703.  You  hold  that  a  substitute  should  be 
adopted  before  .  abolishing  imprisonment  for 
aliment? — I  think  it  is  expedient  that  that 
should  be  so. 

704.  I  am  not  sure  that  the  Committee  have 
yet  got  thoroughlv  at  the  principle  or  the 
rationale  upon  which  you  would  propose,  as  I 
understand  you  to  do,  that  in  the  failure  to  pay 
alimentary  debts  any  judgment  should  be  treated 
BS  criminal,  or,  as  you  say,  quasi  criminal  when 
it  is  not  applied  to  other  civil  debts.  I  should 
like  you  to  state  upon  what  principle  or  ground 
you  would  draw  tJie  distinction.  Alimentary 
debts  are  civil  debts  just  now.  Upon  what 
principle  do  you  draw  the  distinction? — To 
break  a  contract  is  wrong,  of  course,  but  it  is  a 
different  kind  of  wrong  that  you  do  to  your  cre- 
ditor there  from  that  which  you  commit  when 
you  fail  to  discharge  an  obligation  arising  from 
a  natural  law.  You  are  doing  no  harm  in  the 
one  case  except  to  your  creditor.     In  the  other 
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case  you  are  doing  a  wrong  to  society,  a  public 
•wrong. 

705.  Do  not  you  think  it  is  unfair  to  let  in 
the  principle  of  the  origin,  and  merits,  and  costs 
of  one  civil  debt  more  than  another,  and  that  it 
is  rather  a  dangerous  and  slippery  principle  ? — 
Not  where  the  distinction  is,  as  it  is  to  my  mind, 
in  this  case  obvious,  viz.,  the  difference  between 
debts  arising  ex  contractu  and  debts  arising  ex 
jure  naturali, 

706.  Has  that  been  recognised  in  the  law  of 
Scotland  in  any  case  ? — As  was  pointed  out  by 
Dr.  Cameron,  a  man  is  punishable  who  neglects 
to  provide  for  his  lawful  children,  and  now  by 
Statute  a  man  is  punishable  who  neglects  to 
provide  for  their  education,  by  imprisonment 
directly.  He  can  be  sent  to  prison  for  14  days 
if  he  does  not  educate  his  child. 

707.  You  refer  t6  the  provisions  in  the  Poor 
Law  Act  of  1845.  Do  you  not  think  on  looking 
at  that  Statute  that  that  provision  was  made  in 
favour  of  the  poor  law  authorities  in  Scotland 
from  a  regard  to  the  importance  of  strengthening 
their  position  and  preventing  any  imposition 
upon  their  funds? — 1  have  no  doubt  that  that 
was  an  element,  but  there  again  you  have  an  ex- 
ample of  not  leaving  the  power  of  imprisonment 
to  private  parties.  The  raising  of  the  prosecution 
was  entrusted  not  to  a  public  official,  perhaps, 
but  to  a  public  board. 

708.  You  see,  on  this  same  principle  of 
strengthening  the  hands  of  the  great  public  poor 
law  authorities,  their  debts  received  a  preference 
in  bankruptcy  over  any  other  private  debts? — Yesi 

709.  You  are  well  aware  that  the  clause  in  the 
Poor  Law  Act  of  1845,  making  for  the  first  time 
a  difference,  would  allow  these  children  to  come 
on  the  parochial  rights  to  be  treated  as  rogues 
and  vagabonds,  and  refers  to  a  Scotch  Act  of 
1579?— Yes. 

710.  It  is  again  a  Poor  Law  Act?— Yes. 

711.  I  want  to  ^et  thoroughly  to  the  bottom 
of  the  principle  oi  drawing  any  distinction  be- 
tween alimentary  debts  being  treated  as  criminal 
and  any  other  debts.  I  pat  it  to  you  that  the 
clause  of  the  Poor  Law  Act  of  1845  upon  which 
you  so  far  rest,  refers  also,  in  the  body  of  it,  to 
an  old  Scotch  Act  of  1579,  which  is  the  founda- 
tion of  our  poor  law  system  ? — That  is  so. 

712.  Is  there  any  foundation  in  these  par- 
ticular statutes,  in  these  provisions  intended,  or  at 
least  in  connection  with  great  public  boards  and 
public  interests,  for  the  principle  of  converting  a 
civil  debt  into  a  criminal  offence? — I  do  not 
think  you  can  put  what  is  proposed  here  upon  an 
historical  basis  or  upon  any  constitutional  prin- 
-ciple.  I  think  the  legislation  proposed  here  is 
the  result  of  experience  and  of  more  thoughtful- 
ness,  and  that  we  are  getting  beyond  the  wisdom 
<f  our  ancestors  in  this  matter.  I  rest  compara- 
tively little  upon  the  analogy  of  the  old  poor 
law.  It  is  an  illustration,  but  I  do  not  rest  my 
opinion  very  much  upon  that.  I  think  that  by 
experience  we  have  been  taught  that  the  time 
has  come  when  imprisonment  for  even  this 
kind  of  civil  debt  should  be  abolished,  and  the 
punishment  should  be  punishment  as  for  a  crime. 
Por  a  failure  to  pay  money  I  quite  admit  the 
force  of  what  you  say,  and  I  do  not  assert  that 
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the  change  proposed  could  be  justified  on  any 
historical  precedent. 

713.  At  any  rate  the  proposal  of  dealing  with 
debtors  for  alimentary  debts  as  quasi  criminal  is 
new  to  the  law  of  Scotland,  except  with  reference 
to  the  two  cases  of  the  parochial  boards  and  of 
the  school  boards  ? — I  believe  there  is  no  other 
analogy. 

714.  If  one  goes  on  to  the  broader  question 
of  letting  the  origin  and  character  of  a  civil  debt 
which  it  is  proposed  for  the  first  time  to  deal 
with  as  criminal  be  entertained,  would  it  not  go 
much  further;  would  not  the  merits  or  rather 
the  demerits  of  a  debt  include  such  atrocious 
cases  of  the  origin  of  debts  as  those  for  seduction 
and  serious  and  offensive  libels ;  would  you  pro* 
pose  to  include  those  also  as  quasi  criminal 
offences  or  debts  incurred  for  those? — No,  I 
would  not ;  the  only  analogy  between  them  is 
that  they  both  are  based  upon  acts  of  social  im- 
morality, but  the  results  are  entirely  different. 
In  case  of  seduction  it  would  be  turning  the 
criminal  law  into  an  engine  for  punishing  moral 
guilt  which  I  would  not  propose  to  do. 

715.  Is  not  that  the  case  very  much  in  punish- 
ing evil-doers  ? — No ;  the  criminal  law  deals  with 
offences  against  society ;  the  ground  I  base  my 
opinion  upon  is  not  that  the  child  ought  not  to 
have  been  begotten  at  all,  but  that  being  pro- 
duced, it  should  be  sustained  and  kept  in  life. 

716.  You  propose  to  punish  a  debtor  who  has 
had  the  misfortune  to  have  a  natural  child,  not 
for  the  immorality  but  for  his  inability  to  pay  ? 
— No  ;  for  his  refusal  to  maintain  the  child 
properly  when  it  has  been  born,  and  when  he 
could  do  so. 

717.  There  are  many  civil  debtors  who  do  not 
choose  to  pay,  although  perfectly  able,  that  goes 
without  saying  ? — Yes  ;  but  then  the  injury 
there  is  to  the  individual  creditors. 

716.  Assuming  your  view  to  be  correct,  would 
you  propose  to  retain  the  several  liability  of  the 
alimentary  debtor,  besides  the  criminal  liability  ? 
— Yes. 

719.  Would  you  make  your  remedy  retrospec- 
tive if  such  an  Act  were  passed,  and  apply  it  to 
all  existing  debts  of  that  kind  ? — I  do  not  see 
why  it  should  not  be  retrospective  in  the  sense  that 
it  should  take  effect  in  all  its  provisions  from  the 
date  when  it  comes  into  operalion;  I  would  make 
it  apply  to  illegitimate  children  which  are  at 
that  moment  in  existence,  but  I  would  not  go 
back  to  previous  cases. 

720.  I  understood  you  in  your  examination  to 
say  that  you  do  not  approve  of  imprisonment 
being  made  as  a  compulsitor  to  draw  money  from 
relatives  ? — No,  I  do  not. 

721.  Would  not  these  criminal  proceedings,  or 
the  chief  of  them,  which  assuredly  would  be 
used  oftener  than  they  resort  to  them,  be  a 
stronger  compulsitor  even  for  that  purpose? — 
I  do  not  think  they  would.  When  a  man  has  got 
into  prison  and  is  not  able  to  make  money  or  do 
toything  for  himself,  but  is  allowed  to  rot  there> 
the  relatives  would  be  gradually  induced  to  come 
forward ;  it  would  be  like  the  dropping  of  water 
wearing  the  rock;  the  relatives  would  be  gradually 
induced,  if  the  man  was  kept  month  after  month 
in  prison  to  pay,  but  if  he  was  put  in  prison  at 
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once  for  a  definite  period  as  a  punishment,  the 
feeling  would  probably  be  that  he  was  quite 
rightly  served  ;  if  a  man  is  kept  in  prison  month 
after  month  imtil  some  of  his  dependants  are 
becoming:  a  source  of  trouble  to  their  relatives, 
and  so  on,  the  side  forces  come  in.  There 
would  not|  under  the  system  I  propose,  be  the 
compulsitor  on  relatives  that  the  existing  system 
has  produced. 

722.  Supposing  it  was  ^ven  in  evidence  that 
the  payment  by  relatives  is  not  so  much  after  a 
man  has  been  long  in  prison,  but  as  a  means  of 
preventing  his  being  sent  there  ? — Assuming  that 
to  be  a  sound  view,  the  conclusion  of  course  is 
that  this  new  provision  would  have  the  same  efiect 
as  the  existiDg  one,  neither  better  nor  worse. 

723.  With  regard  to  law-burrows,  I  do  not 
think  it  a  matter  of  much  consequence  as  to  this 
particular  process ;  you  are  probably  aware  that 
with  reference  to  the  writers  to  the  signet  they 
hold  that  the  law-burrows  should  not  be  abo- 
lished?— The  opinion  of  the  writers  to  the  signet 
on  a  question  of  conveyancing,  with  great  defer- 
ence, is  of  much  more  consequence  than  their 
opinion  on  such  a  question  as  this. 

724.  You  have  had  no  case  of  imprisonment 
at  Aberdeen  for  law-burrows  ? — We  have  had 
cases,  but  not  for  some  time.  There  was  one 
proposed  to  be  brought  the  other  day. 

Chairman. 

725.  I  think  you  said  there  had  been  "  six  in 
my  experience"? — Six  in  my  16  years.  There 
was  one  proposed  the  other  day  which  was 
discouraged  at  its  earlier  stage,  and  did  not 
come  on. 

Mr.  Webster. 

726.  With  regard  to  the  provision  in  Sec- 
tion 6  of  the  Bill,  Sub-section  2,  with  regard  to 
the  effect  of  the  writ  ad  factam  prtBstandamy 
a  person  being  ordered  to  sign  a  document, 
ana  where  upon  that  order  not  being  imple- 
mented the  signature  of  the  clerk  of  the  court 
is  received.  You  say  you  approved  of  that  pro- 
vision ? — I  did. 

727.  Would  you  apply  that  to  the  case  of  a 
decree  or  order  m  such  a  case  in  absence  against 
the  party.  That  might  very  well  be,  as  you  are 
aware.  A  person  may  be  summoned  in  his  ab- 
sence in  the  supreme  court.  He  may  be  even 
summoned  when  he  is  abroad? — I  would  cer- 
tainly not  apply  it  in  the  case  where  a  man  had 
not  a  full  opportunity  of  appearing.  Edictnl 
citation  alone  would  not  do ;  there  must  be  proof  of 
service  as  far  as  possible,  or  of  long  enduring 
absence.  The  case  that  you  figure  would  have 
to  be  provided  for. 

728.  You  would  consider  it  a  dangerous  thing 
to  pass  a  man's  property  from  him  in  nis  absence? 
— In  his  absence,  m  the  sense  that  he  had  no  op- 
portunity of  knowing  this  was  going  to  be  done, 
but  iust  as  at  present  you  pass  decrees  against 
people  in  absence  which  may  be  enforced  in 
various  ways,  so  this  might  be  done  in  absence, 
assuming  that  either  actual  personal  intimation 
was  given,  or  that  it  was  proved  that  the  debtor 
had  gone,  and  that  his  non-appearance  did  not 
arise  from  ignorance  of  the  proceedings. 


Mr.  Synan. 

729.  Does  not  the  clause  provide  that  he 
makes  default,  and  refuses  to  do  the  act  ? — It  is 
scarcely  put  so ;  "  shall  not  be  implemented 
within  the  period.'  It  probably  would  save  all 
doubt  if  the  suggestion  made  by  the  honourable 
Gentleman  were  adopted.  The  case  I  propose 
to  provide  for  is  the  case  of  a  man  refusing  to  do 
that  which  he  can  do  if  he  chooses,  and  which  he 
ought  to  do. 

Chairman, 

730.  It  might  be  after  a  charge? — After  a 
charge,  or  some  provision  of  that  kind. 

Mr.  Webster. 

731.  You  will  hold  it  absolutely  necessary  to 
see  to  it  in  some  way  or  other,  if  the  Bill  passed 
into  an  Act,  that  this  remedy,  which  looks 
formidable,  of  opposing,  should  only  apply  to 
cases  where  he  has  refused  causa  cognita  to  do  it  ? 
— Yes ;  in  fact,  there  must  be  recalcitrancy. 

732.  Would  you  make  the  order  final,  or 
would  you  make  it  subject  to  appeal  ?—  It  would 
depend  upon  the  nature  9f  the  case,  and  the 
value,  according  to  our  existing  values ;  it  might 
be  a  matter  involving  only  10/.  or  12/.,  and  I 
should  not  make  that  a  subject  of  appeal. 

733.  Where  would  you  draw  the  limit  ? — The 
existing  lines  upon  which  we  go,  as  to  whether  a 
case  is  appealable  or  not,  would  be  most  satisfac- 
tory. 

Mr.  Synan. 

734.  You  had  better  leave  it  to  the  discretion 
of  the  sheriff,  apparently,  to  ground  the  appeal? — 
It  is  doubtful  whether  the  leave  to  appeal  should 
be  left  to  the  judge  in  such  a  matter. 

Mr.  Webster, 

735.  Supposing  a  person  to  be  bona  fide  absent 
from  Scotland,  how  would  you  do  in  such  a  case 
as  that ;  would  you  allow  an  order  in  th^t  case 
to  be  pronounced  ? — Oh  no. 

Chairman, 

736.  Would  not  a  personal  charge,  requiring 
that  they  should  be  charged  personally  to  exact 
the  thing,  obviate  the  difficulty  r — That  would 
obviate  the  difficulty. 

737.  And  an  expired  charge? — A  personal 
charge,  with  the  opportunity  lor  appearing,  and 
a  certain  limited  date  provided  for  appearing,  and 
then  a  refusal. 

Mr.  Webster, 

738.  I  suppose  you  are  probably  not,  as  a  con- 
veyancer, aware  what  the  courts  in  the  Colonies 
or  in  England  require  in  the  shape  of  proof  of 
the  due  execution  of  formalities  attending  such 
things  as  these  ? — I  am  not  aware,  but  if  there  is 
to  be  a  statute  it  will  be  an  Imperial  statute, 
and  will  provide  that  all  British  Courts  can  take 
this  as  equivalent  to  what  is  necessary. 

Mr.  Campbell. 

739.  You  were  asked  as  to  the  difference 
between  alimentary  debts  and  other  final  debts ; 
one  difficulty  there  may  be  in  defining  the 
difference    is    this:    is    there    not,    in  popular 
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estimation,   a  distinct  difference  recognised? — 
You  mean  in  a  moral  point  of  view. 

740.  Yes ;  have  they  not  been  treated  differ- 
ently, for  example,  as  I  mentioned  before ;  it  has 
been  a  tradition,  and  has  been  the  universal 
practice,  that  the  aliment  accorded  to  a  man  in 
prison  for  an  alimentary  debt  was  reduced  to  the  , 
fcwest  amount? — His  creditor  was  supposed  to 
have  a  sort  of  privilege  in  that  way. 

741.  When  the  Debtors'  Act  was  passed  two 
years  ago,  civil  imprisonment  was  abolished  in 
all  other  cases?— les. 


Mr,  Buchanan — continued. 


742.  Was  the  fact  of  the  exemption  of  alimen- 
tary debts  from  that  Act  not  an  admission  Ihat 
there  was  a  distinct  difference  between  them  and 
others? — I  suppose  it  was  a  feeling  of  com- 
passion, and  a  feeling  for  the  woman  was  at  the 
bottom  of  it. 

743.  In  this  Bill,  as  it  stands,  there  is  no  sub<» 
stitute  provided  for  imprisonment.  Imprison- 
ment for  alimentary  debts  is  proposed  to  be 
abolished,  and  no  substitute  is  suggested  ;  might 
not  that  to  some  extent  account  for  the  oppo- 
sition of  the  societies  who  have  resolved  to  peti- 
tion against  the  Bill  ? — I  should  think  that  ex- 
ceedingly likely ;  and  I  may  mention,  in  con- 
nection with  tnat,  that  a  solicitor  in  very  large 
practice  told  me  that  he  would  be  against  the 
Bill  as  it  stood,  but  would  be  perfectly  satisfied 
with  the  insertion  of  a  provision  deiJing  with 
the  matter  criminally,  which  he  thought  was 
better  than  the  existing  law. 

744.  There  is  no  doubt  that  as  the  Bill  stands 
there  would  appear  to  be  no  operative  way  re- 
maining of  enforcing  these  debts  ? — Yes,  I  think 
that  is  probably  an  unanswerable  criticism. 

745.  But  with  the  provision  which  has  been 
suggested,  and  of  which  you  approve,  you  are  of 
opinion  this  would  be  a  more  effectual  manner  of 
enforcing  the  debts  in  future  ? — I  am. 

746.  So  that  with  that  provision,  this  Bill,  as 
regards  alimentary  debts,  would  increase  rather 
than  diminish  the  hold  over  debtors  of  that 
class  ? — I  think  it  would. 

Mr.  Buchanan. 

747.  With  regard  to  law-burrows,  I  under- 
stand your  objection  is  because  of  the  risk  of 
false  swearing  ? — Yes. 

748.  Have  you  known  any  cases,  in  those  cases 
you  have  told  us  of  as  having  come  under  your 
experience,  where  there  were  grounds  for  be- 
lieving there  had  been  false  swearing  ? — I  am 
not  aware  of  any  case  in  which  one  could  say 
there  was  absolute  false  swearing,  but  there  has 
been  misapprehension  on  the  part  of  the  person 
taking  out  the  law-burrows,  and  perhaps  a  little 
willingness  sometimes  to  represent  in  an  exagge- 
rated fashion  words  that  have  been  used  in  rixa, 
or  with  no  distinct  meaning,  on  oath,  as  real 
threats  which  it  was  intended  to  carry  into 
execution ;  but  I  am  not  aware  of  any  case  in 
which  there  was  false  swearing  which,  for  ex- 
ample, could  be  dealt  with  as  perjury;  no 
doubt  there  has  been  exaggeration. 

749.  With  regard  to  what  is  proposed  in  the 
first  sub-section  of  Clause  4,  it  is  understood  that 
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you  propose  to  take  away  from  the  magistrates 
of  boroughs  the  power  of  granting  meditativae 
JufftB  rights? — Yes. 

750.  Do  you  propose  that  because  of  the  un- 
satisfactory way  m  which  it  has  been  exercised  ? 
— It  is  a  jurisdiction  that  they  very  seldom 
exercise.  The  civil  jurisdiction  in  boroughs 
scarcely  exists  now  ;  but  I  should  think  for  a  man 
without  legal  training  or  experience  to  deal  with 
a  delicate  jurisdiction  such  as  this  is  inadvisable. 

751.  It  would  be  on  general  grounds?— On 
general  grounds.* 

Colonel  Alexander, 

752.  You  have  referred  to  the  great  disgrace 
which  attaches  to  criminal  proceemngs.  Might 
not  that  disgrace  embitter  a  man  s  feelings 
against  a  woman,  and  make  him  more  than  ever 
determined  not  to  pay  the  debt? — It  may  have 
that  effect  upon  some  natures. 

753.  Would  not  the  power  of  criminal  im- 
prisonment for  non-payment  of  alimentary  debts 
be  used  as  an  instrument  to  extort  money  from 
a  man's  relations  because  the  disgrace  of  such 
imprisonment  might  be  attachable  to  them  ?  - 
I  think  I  have  answered  that  question  in  reply 
to  Dr.  Webster.  There  is  reason  to  suppose 
that  might  sometimes  happen. 

754.  Now  you  have  stated  that  women  are 
sometimes  vindictive  ;  do  you  think  it  would 
be  easy  for  the  procurator  fiscal  to  ascertain 
the  woman's  motives  for  putting  the  law  in 
motion  ? — Yes ;  I  think  he  could  very  easily  sift 
the  complaint,  and  would  very  easily  detect 
whether  there  was  spite  in  it  or  not. 

755.  Under  the  poor  law,  how  often  can  a 
parochial  board  take  criminal  proceeding  against 
the  same  man  ?— I  do  not  know  that  there  is  any 
limit,  but  I  confess  I  may  be  mistaken  in  that. 

756.  Is  not  three  months  the  minimum  im* 
prisonment  to  which  a  person  in  England  can  be 
sentenced  as  a  rogue  and  vagabond? — I  cannot 
say ;  but  in  Scotland  there  is  a  limit  of  two 
months. 

757.  Evidence  was  given  by  an  English  wit- 
ness before  the  Select  Committee  in  1880  upon 
the  Fraudulent  Debtors  Bill,  that  the  English 
equivalent  to  a  meditotione  fuga  warrant  was 
practically  annulled,  because  the  debtor  almost 
always  left  the  country  before  the  warrant  was 
put  in  force.  Is  there  that  diflSculty,  for  example, 
m  Scotland? — Sometimes  they  contrive  to  get 
away  ;  they  get  missed  at  the  trains,  and  their 
attempts  to  get  away  sometimes  succeed. 

758.  This  English  witness  told  us,  in  1880,  in 
England  the  debtor  almost  always  contrived  to 
get  away  ? — I  do  not  think  that  is  the  case  in 
Scotland ;  at  all  events,  not  in  the  district  with 
which  I  am  acquainted.  In  a  place  like  Glasgow 
one  can  imagine,  where  there  are  so  many  ways 
of  getting  out,  and  a  large  population,  that  might 
be  so,  but  in  a  community  of  reasonable  size  it 
is  not  so  easy  to  get  away. 

Mr.  Synan, 

759.  Is  there  any  limit  of  time  to  the  impri- 
sonment for  alimentary  debts? — None  at  conunon 
law.     It  is  open  to  the  prisoner  to  apply  for  the 
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Mr.  Synan^-continued. 

benefit  of  the  Act  of  Grace,  but  as  long  as  aliment 
18  paid  be  goes  on  in  prison. 

760.  Is  there  in  any  civilized  country  a  law 
like  that,  where  the  creditor  supports  the  debtor 
in  prison,  and  keeps  him  in  pnson  for  life  ? — I 
am  afraid  the  question  is  a  very  wide  one  for  me 
to  answer.     I  am  not  aware  of  any  law. 

761.  Is  it  a  reasonable  law? — I  do  not  think 

it  IS. 

762.  You  want  us  to  turn  the  civil  default  to 
pay  a  debt  into  a  criminal  act  ? — Yes. 

763.  You  have  very  properly*  drawn  yourself 
the  difference  between  debts  ex  contractu  and 
debts  ex  delicto.  Do  you  think  public  opinion 
would  support  you  in  your  theory  of  turning  a 
civil  default  into  a  criminal  act,  provided  some 
other  substitute  was  got  ?  —  I  do  not  know 
whether  it  will  or  not  at  present,  but  I  believe 
it  will  come  to  that.  The  public  generally  do  not 
think  very  much  about  these  matters,  I  confess, 
for  myself,  my  first  idea  was  against  abolishing 
imprisonment  for  debt  altogeuier  in  the  way 
proposed  in  the  Act  of  1881,  and  it  rather 
startled  me,  but  when  one  thinks  about  it  one 
comes  to  see  that  it  will  not  defend.  I  am  not  at 
all  astonished  that  public  opinion  is  against  this 
change  of  the  law,  out  I  believe  pubBc  opinion 
will  be  educated  and  will  be  modified. 

764.  Would  it  not  answer  equally  well  if  you, 
in  the  Sheriff  Court,  had  power  in  the  first 
instance  to  limit  the  period  of  imprisonment  in 
default  of  payment  of  tlie  debt  without  making 
it  a  criminal  act? — The  theory  of  the  imprison- 
ment is  not  punishment  at  all.  It  is  compulsitor 
to  produce  money.  If  the  man  has  money, 
which  is  the  theory  of  the  imprisonment,  you 
destroy  the  whole  theory  upon  which  the  prac- 
tice is  founded,  if  you  limit  the  period  of  impri- 
sonment. The  theory  is  to  keep  the  man  in 
prison  until  he  disgorges,  and  you  assume  that  he 
has  something  to  disgorge. 

765.  That  is  the  very  evil  of  the  imprisonment, 
is  it  not  ? — If  you  put  that  power  into  the  hands 
of  a  creditor  for  a  single  week,  I  do  not  see  why. 
you  should  limit  it.  If  the  man  has  got  the 
money,  why  is  not  the  man  to  be  kept  -in  prison 
until  he  disgorges  it. 

766.  You  were  offering  to  turn  the  .civil 
.offence  into  a  criminal  offence,  in  order  to  put 

the  man  in  prison  for  a  certain  time,  and  to  keep 
him  there,  in  order  that  he  or  his  friends  may 
disgorge  ? — With  this  very  important  limitation, 
that  the  proceedings  can  only  be  instituted  by  a 
publicly  responsible  official,  and  that  he  must 
prove  to  the  satisfaction  of  the  judge  not  merely 
failure  to  pay  but  ability  to  pay. 

767.  Now  is  not  the  sheriff'  as  competent  to 
form  an  opinion  on  that  subject  as  the  procurator 
fiscal? — No,  because  there  is  nobody  to  bring 
the  circumstances  before  the  sheriff',  unless  the 
procurator  fiscal  does. 

768.  Supposing,  upon  the  trial,  the  first  day 
the  action  is  brought  into  court,  is  it  not  in  his 
power  to  investigate  the  ability  of  the  man  to 
pay,  and  is  it  not  in  his  power  to  investigate  the 
matter,  and  to  fix  a  period  of  imprisonment  until 
such  time  as  he  makes  pavment  ? — He  can  do 
that  on  the  application  for  the  benefit  of  the  Act 
of  Grace,  or  in  ordinary  debts  for  cessio^  because  a 


Mr,  Si/nan— continxied, 
person  in  prison  may  apply  to  you,  and  upon  his 
executing  a  disposition  of  the  whole  of  his  effects, 
and  satisfying  you  as  to  his  conduct,  &c.,  he  gets 
out  at  once. 

769.  But  the  difference  is  that  it  puts  it  now 
in  the  power  of  a  debtor  who  does  not  wish  to 
exercise  the  power,  but  in  case  he  does  it  is  ia 
the  power  of  the  judge  who  may  order  it  to  be 
executed,  on  hearing  evidence  ? — The  procu- 
rator fiscal  would  never  move  except  on  the 
signed  information  of  the  person  aggrieved. 

770.  You  think  it  should  be  turned  into  a  cri- 
minal offence  instead  of  throwing  the  responsi- 
bili^'  on  the  Sheriff's  Court  in  the  first  instance  ? 
— Into  a  guasi  criminal  offence.  The  nioraf 
nature  of  the  offence  is  not  altered ;  that  is  to 
say,  I  call  it  quasi  criminal. 

771.  I  suppose  this  meditatione  fuga  writ  in 
Scotland  is  similar  to  the  ne  exeat  rf-gno  in 
England,  is  it  not  ? — I  believe  so  in  its  general 
aspect ;  but  I  do  not  know  the  details  of  the  ne 
exeat  regno. 

772.  Is  it  executed  except  where  there  is  a 
case  pending  ?-  Oh,  yes. 

773.  It  is  not  executed  for  the  purpose  of 
having  the  pending  case  brought  to  trial  ? — No. 

774.  Then  it  differs  from  the  ne  exeat  regno  in 
that  respect  ? — Yes ;  if  that  is  the  nature  of  the 
ne  exeat  regno,  it  does  differ  to  that  extent ;  I 
know  the  provision  in  the  Debtors'  Act  of  1869. 
I  think  there  is  a  provision  there  with  reference 
to  a  writ  of  meditatione  fugcBy  as  we  would  call  it, 
the  English  Debtors'  Act  of  1869,  There  must 
be  a  case  pending. 

775.  With  respect  to  this  extraordinary  law 
that  you  have  about  the  law-burrows,  do  you 
know  about  the  law  of  bail  in  England  ? — I  do  not^ 

776.  Have  you  any  idea  of  it  ? — Not  a  suffi- 
cient idea  to  give  proper  information  to  the  Com- 
mittee. 

777.  The  law  of  bail  in  Endand  and  Ireland 
is  that  in  case  of  these  verbal  threats,  where  a 
person  is  put  in  terror  of  his  life,  he  can  apply 
to  a  magistqate  for  the  purpose  of  bail ;  the  man 
who  threatens,  to  give  bail  for  his  good  conduct  ? 
— Yes. 

778.  Would  you  not  think  that  a  better  sub- 
stitute for  these  law-burrows  in  Scotland  than 
any  other  ? — But  that  states  precisely  the  law  of 
law-burrow?, 

779.  That  is  exact Iv  the  case  of  law-burrows, 
is  it  ?— Yes. 

780.  I  understood  that  the  case  of  law-burrows 
was  different  from  that  ? — Not*  as  you  have  just 
stated ;  law-burrows  is  the  case  of  a  person 
going  to  a  magistrate  and  swearing  against  A.  B. 
that  he  has  frequently  said  he  will  do  for  me, 
whereupon  A.  B.  is  made  to  find  caution,  the 
amount  being  regulated  by  his  social  position, 
and  if  he  does  not  find  that  caution  he  must  go 
to  prison,  and  he  does  so. 

781.  The  person  making  the  application  must 
shew  the  magistrate  the  probable  cause  ? — That 
is  just  what  we  want ;  he  need  only  make  a  state- 
ment on  oath. 

782.  He  must  pledge  his  oath  and  give  the 
facts  ?— Yes. 

783.  Then  the  other  person  is  summoned,  and 
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he  18  at  liberty  to  deny  what  the  other  has  said  ? 
— No,  not  necessarily. 

784.  The  law  of  bail  enabling  the  other  per- 
son to  come  up  and  let  the  judge  decide  the 
whole  case  ? — It  is  there  that  our  law  seems  to 
work  an  injustice. 

785.  Suppose  you  assimilate  your  law  to  the 
law  of  England,  would  not  that  be  a  fair  sub- 
stitute for  the  law-burrows? — It  would  be  an 
improvement,  but  it  seems  to  me,  it  being  an 
offence,  it  is  more  consonant  with  the  spirit  of 
the  Scotch  law,  and  the  proceedings  we  are 
familiar  with,  to  leave  provmg  the  facts  in  the 
hands  of  the  appropriate  public  official.  We 
are  in  love  with  our  system  of  a  public  pro- 
secutor. 

786.  You  said,  in  support  of  this  view  of  yours 
to  turn  the  civil  offence  into  a  criminal  offence, 
that  if  it  were  to  become  a  criminal  view  it 
could  be  enforced  out  of  Scotland  as  well  as  in 
Scotland,  do  you  adhere  to  that  ? — It  is  possible 
to  do  so ;  I  do  not  say  there  are  not  details  to  be 
pointed  to  in  this  matter. 

Chairman. 

787.  Getting  the  warrants  backed  ?— Getting 
the  warrants  backed,  that  can  be  done  by  the 
existing  state  of  the  law. 

Mr.  Synan. 

788.  An  English  magistrate  is  bound  to  back 
a  warrant,  is  he  not  ? — I  am  not  prepared  to  go 
into  detail  about  that.  By  the  existmg  state  of 
the  law  it  is  possible  without  statutory  enact- 
ment to  enforce  a  Scotch  criminal  wan  ant  in 
England. 

789.  Surely  the  law  is  different  in  Scotland  to 
what  it  is  in  England  ?— The  sitting  magistrate 
endorses  the  Scotch  warrant 

Mr.  Grant. 

790.  If  these  ywo^e-criminal  proceedings  which 
you  suggest  were  substituted  for  the  present 
imprisonipent   in   alimentary   cases,  would  you 

Sropose  to  place  a  limit  on  the  number  of  times 
uring  which  any  man  might  be  imprisoned  ? — 
I  think  I  mentioned  there  that  expediency  rather 
points  to  there  being  some  limits,  1  said  once  in  six 
months  br  perhaps  12  months,  but  theoretically, 
as  was  mentioned,  the  offence  is  being  com- 
mitted from  day  to  day.  There  is  a  new  crime 
committed  every  day.  It  might  lead  to  oppres- 
sion, but  the  great  safeguard  is  that  the  matter 
is  proposed  to  be  left  in  the  hands,  not  of  the 
aggrieved  person,  but  of  the  official  acting  for 
the  benefit  of  the  public ;  I  think  it  should  be 
limited  to  six  months  or  12  months.  Once  in  each 
six  months  it  might  be,  just  as  we  have  had  in 
the  Education  Act. 

791.  Would  you  propose  that  the  public  pro- 
secutor should  be  set  in  motion  by  the  person 
holding  the  decree  ?— Yes,  the  theory  is  that  the 
procurator  fiscal,  except  in  the  caee  of  a  great 
crime,  almost  always  acts  upon  signed  informa- 
tion ;  I  do  not  say  it  should  be  limited  to  the 
person  holding  the  decree,  although  he  never 
would  take  proceedings  except  with  her  approval 
and  desire. 

792.  But  if  she  expresses  her  desire,  would  he 


•Mr.  Grant — continued, 
not  be  bound  to  inquire  ? — He  would  be  bound 
to  inquire  and  to  exercise  his  own  judgment. 

793.  I  think  Mr.  Webster  asked  you  whether 
the  sums  in  alimentary  cases  were  not  generally 
within  the  means  of  an  ordinary  working  man 
to  pay  ? — Yes. 

794.  Is  it  within  your  experience  that  the  costs 
in  those  cases  more  often  reach  a  much  larger 
sum  than  the  aliment  itself  does?~Than  the 
whole  accumulated  aliment  for  the  period  ? 

795.  No:  the  first  decree  for  6  /.  ?— The  first 
decree  would  be  for  2  /.  and  6  Z.,  but  it  is  a  running 
decree  and  goes  on  until  the  child  attains  a  cer- 
tain age.  But  taking  it  at  50  /.  ns  the  amount 
of  the  whole  decree,  it  is  very  rarely  the  expense 
comes  to  that  In  a  contested  case  they  come  to 
15  /.  or  20  /.  The  expenses  Rising,  not  so  much 
from  legal  expenses  as  from  the  cost  of  bringing 
the  witnesses  from  distant  parts  of  the  country  ; 
but  I  take  15  /.  or  20  /.  as  a  very  common  ac- 
count in  an  action  of  this  s^rt,  for  fixing  the 
paternity  of  the  child. 

796.  Those  costs  form  a  portion  of  the  alimen- 
tary debt,  debt,  of  course,  for  which  the  man  is 
imprisoned  ? — They  are  contained  in  the  same 
decree. 

Chairman^ 

797.  And  he  can  be  imprisoned  for  the  costs 
even  though  he^paid  the  aliment? — ^Yes. 

Mr.  Grant* 

798.  The  costs  and  the  aliment  itself,  in  many 
cases,  are  beyond  the  means  of  an  ordinary 
working  man  to  pay  ?— To  pay  at  once,  certainly. 

799.  Is  it  within  your  experience  that  this  im- 
prisonment for  an  alimentary  debt  is  often  used 
by  speculative  law  agents,  as  a  weapon  for  ex- 
tracting their  costs  from  the  man  imprisoned  ? — 
That  is  certainly  not  within  my  personal  expe- 
rience. 

800.  In  the  case  of  mcditatione  fug<B  warrants 
I  think  Mr.  Ramsay  brought  before  you  the 
question  of  these  populated  districts,  where  it 
would  be  a  hardship  to  take  away  from  justices 
the  right  of  granting  a  warrant,  do  you  remem- 
ber that?— He  did. 

801.  Would  not  that  difficulty  be  partly  over- 
come if  the  justice  administered  the  oath,  and 
could  an  agent  at  the  nearest  sheriff  court  do 
all  that  was  necessary  in  the  «vay  of  getting  a 
warrant?— That  is  what  I  pointed  out.  That  is 
exactly  the  procedure  I  pointed  out.  He  could 
send  it  by  letter  to  his  agent. 

802.  Are  you  aware  whether  parochial  boards 
have  any  power  to  pay  aliments  for  persons  who 
are  imprisoned,  aiT  their  instance,  out  of  the 
rates  ? — You  mean  indirectly. 

803.  Or  at  any  other  person's  instance,  have 
they  any  power  to  pay  aliment  to  prisoners  ? — 
There  is  no  direct  statutory  power,  and  the  other 
question  at  common  law  is  one  that  I  have  not 
considered,  and  it  is  rather  hazardous  to  express 
an  opinion  about  it.  There  is  no  power  con- 
ferred upon  them  by  statute.  I  do  not  know 
how  it  would  be  at  common  law  :  it  raises  rather 
a  fine  point. 

Mr.  Ramsay. 

804.  Have  you  been  acquainted  in  many 
cases    in  your    own    court    with    the    motive 
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of  persons  who  refused  to  pay  aliment  in  cases 
in  which  there  was  an  order  against  them? 
— Of  course,  in  attributing  motives,  one  is 
speaking  from  moral  impressions  received.  I 
could  not  say  that  I  could  absolutely  prove,  as  a 
matter  of  fact,  that  the  motive  was  so  and  so,  but 
one  receives  a  strong  moral  impression  upon 
which,  in  ordinary  life,  one  would  act.  I  cannot 
put  it  higher  than  that 

805.  In  those  cases  what  has  appeared  to  you 
to  be  the  motive  of  the  individual  against  whom 
the  aliment  was  awarded,  for  the  reiusal  to  pay  ? 
— Very  often  the  man  has  taken  up  with  another 
woman,  or  has  married  another  woman,  or  some- 
thing of  that  kind. 

806.  Have  any  of  the  cases  that  have  come 
under  your  noticQ  arisen  from  the  man's  state- 
ment that  he  was  not  the  father  of  the  child? — 
Sometimes. 

807.  Are  you  satisfied  with  the  present  state 
of  the  law  as  to  affiliation  cases? — I  am  not 
aware.  If  there  is  any  improvement  that  occurs 
to  you  I  would  be  glad  to  give  my  opinion  about 
it,  but  I  do  not  see  how  that  can  be  settled 
^without  evidence. 

808.  Do  you  find  that  men  sometimes  allege 
that  they  are  not  the  father  of  the  child,  and  vet 
the  sheriff  or  the  magistrate  has  determined  that 
they  are  ? — It  is  a  matter  of  fact  which  is  settled 
as  any  other  matter  of  fact,  by  evidence. 

809.  Does  it  not  sometimes  come  to  the  oath 
of  the  woman ;  has  not  that  been  an  important 
supplement  to  the  evidence  ? — That  is  the  old 
system  of  the  Scotch  law,  but  now  the  question 
of  paternity  is  settled  like  any  other  fact. 

810.  What  change  in  the  law  was  there? — 
That  was  the  change.  Formerly,  upon  proving 
a  certain  amount  of  suspicious  familiarity,  the 
woman's  oath  was  taken  in  supplement,  and  that 
was  conclusive.  The  theory  now  is,  that  that 
fact  is  proved  as  any  other  fact,  but  as  it  is 
almost  always  a  proceeding  which  is  not  wit- 
nessed by  the  eyes,  there  are  presumptions 
which  guide  all  courts  in  c(Hning  to  the  conclu- 
sion of  whether  the  man  is  guilty  or  not  guilty. 
There  is  no  mystery  about  the  mode  of  proving. 
The  paternity  must  be  proved  like  any  other 
fact. 

811.  The  woman  who  imprisons  a  man  in  re- 
spect of  the  aliment  due  for  the  illegitimate 
cnild  of  which  she  is  the  mother,  must  have  some 
money  before  she  can  imprison  him? — Before 
she  can  keep  him  in  prison. 

812.  And  a  very  destitute  woman  could  not 
iinprison  a  man  who  had  been  the  father  of  her 
ohild  ? — That  is  the  case ;  the  more  destitute  the 
woman  the  harder  her  case  is  at  present. 

813.  And  that  in  itself  would  be  some  reason 
for  the  provision  contained  in  this  Bill ;  is  not 
that  so  ? — I  think  so. 

814.  What  would  be  the  effect  of  abolishing 
the  imprisonment  in  case  of  illegitimacy ;  would 
it  be  detrimental  or  otherwise,  viewing  the 
matter  as  from  a  moral  point  of  view  ? — I  doubt 
very  much  if  men  are  deterred  by  fear  of  im- 
prisonment. I  should  think  not,  if  failure  to  pay 
were  converted  into  a  ^ua^z-criminal  offence,  out 
I  should  not  trust  much  to  means  of  that  kind 
for  checking  immorality ;  you  require  to  begin 
higher  up. 


Mr.  Armistead. 

815.  There  is  only  one  question  I  wish  to 
ask  you.  Can  jou  give  us  any  idea  why  the 
procurator  fiscal  in  some  of  the  large  boroughs 
are  so  strongly  opposing  this  Civil  Imprison- 
ment Bill  ? — I  do  not  thmk  they  have  got  over 
their  dislike  to  the  abolition  of  imprisonment 
for  debt.  It  is  a  new  idea  which  always  raises 
opposition. 

816.  It  is  simply  an  idea  on  their  part?— I 
think  they  will  come  to  change  their  opinion  as 
they  have  changed  before  in  opinion  in  regard 
to  the  operation  of  the  Act  of  1880.  There  was 
large  opposition  to  that  on  the  part  of  practising 
lawyers,  if  I  remember  rightly. 

817.  You  think  that  that  objection  has,  to  a 
considerable  extent,  been  modified  since  the  Act 
has  come  into  operation  ? — Yes,  I  do. 

Mr.  Webster. 

818.  I  have  pointed  out  the  case  of  one 
Faculty  who  were  in  favour  of  the  abolition  of 
imnrisonment  for  debt  in  1880,  with  the  excep- 
tion of  alimentary  debts,  which  is  the  same 
thing  ? — That  is  a  fact,  which  of  course  I  must 
accept. 

Chairman. 

819.  There  are  one  or  two  matters  which 
perhaps  you  will  clear  up.  An  objection 
was  put  to  you  from  one  of  the  reports  of  the 
learned  societies  against  your  proposal,  that  a 
signature  of  the  clerk  of  court  following  upon 
decree  should  be  taken;  do  you  think  that 
would  be  a  serious  objection  in  practice  ? — I  do 
not, 

820.  In  so  far  as  the  question  arose  in  Scot- 
land the  new  law  would  be  familiar  ? — Yes. 

821.  In  so  far  as  the  deeds  related  to  Scotch 
heritable  property,  the  question  would  not  arise 
except  in  Scotland,  and  the  law  would  be  applied 
to  Scotland,  and  there  would  be  no  difficulty  in 
practice  ? — None. 

822.  That  would  be  the  great  majority  of 
cases? — The  great  majority  of  cases. 

82.S.  Do  you  think  that  in  cases  to  which  not 
the^  lex  rei  sittB  applied,  but  the  lex  lod  actus, 
which  alone  would  come  into  controversy  in 
foreign  courts,  there  would  be  more  difficulty 
in  ascertaining  the  law  than  in  ordinary  cases? — 
No,  not  at  all;  because  it  is  an  enactment  depend- 
ing upon  statute. 

823.*  There  would  be  a  recital  of  the  expiry 
of  the  charge  of  the  default,  and  of  the  con- 
sequent signature  of  the  judgment? — Yes,  no 
doubt. 

824.  Would  that  be  as  easily  ascertainable  in 
foreign  courts  as  any  formality  of  attestation  in 
this  country  ? — Yes. 

825.  You  do  not  sympathise  with  that  ob- 
jection ? — I  do  not ;  there  is  nothing  in  it. 

826.  Is  there  any  provision  under  the  law  of 
Scotland  as  it  stands  for  imprisonment  for  libels  ? 
— There  is  not. 

827.  I  thought  a  contrary  impression  had  been 
created  by  one  of  your  answers? — There  is 
none. 

828.  Only  damages? — Yes,  there  is  no  im- 
prisonment foe  libel. 

829.  You 
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829.  You  will  see  how  your  evidence  stands 
upon  that  ? — It  is  quijte  distinct.  You  cannot  be 
imprisoned  for  libel,  and  you  cannot  be  im- 
prisoned for  damages  awarded  in  respect  of  libel 
since  1880. 

830.  But  even  before  that  it  was  only  like  a 
civil  debt? — Yes. 

831.  Something  has  been  suggested  as  to  the 
possibility  of  eva£ng  the  attachment  by  hourly  or 
daily  payment  of  wages.  Do  you  know  whether 
it  has  been  decided,  or  have  you  an  opinion, 
whether  the  liability  to  arrestment  could  be 
evaded  by  hourly  or  daily  payment  ? — I  do  not 
think  the  Court  would  sustain  that  if  the  arrange- 
ment were  shown  to  be  illusory. 

832.  If  it  appeai:ed  to  the  Court  that  it  was  a 
device  to  evade  the  arrestment,  do  you  think  the 
Court  would  sustain  it? — I  think  not.  The 
moment  it  was  shown  to  be  illusory  or  a  device, 
the  Court  would  refuse  it. 

833.  You  were  asked  whether  you  would 
apply  the  provision  relative  to  siting  deeds  to 
decrees  in  absence ;  would  there  oe  any  reason 
for  refusing  to  apply  that  to  a  decree  in  absence 
if  a  personal  charge  required  to  follow? — None; 
a  personal  charge  would  be  sufficient 

83^.  We  have  analogy  in  the  case  of  trans- 
ferring property  by  decrees  in  absence  ? — Yes. 

835.  You  would  require  evidence  showing 
the  breach  of  a  direct  duty  to  perform  the 
thing,  which  should  be  proved  by  the  decree  ? 
— Yes;  that  he  had  been  duly  certified  of 
what  was  demanded,  and  refused  to  satisfy  the 
demand. 

836.  If  it  appeared  upon  the  judgment,  and 
upon  the  charge,  that  the  period  for  appealing 
had  expired,  you  do  not  think  it  would  be  neces- 
sary to  make  provision  for  the  case  of  appeals  ? — 
No. 

837.  The  diligence  would  be  evidence  that  the 
appeal  had  not  been  taken,  and  that  the  decree 
was  final  ? — Yes. 

838.  The  suggestion  was  made  to  you  by  Mr. 
Synan  that  instead  of  turning  non-payment  into 
a  crime,  or  ^z^a^t-crime,  a  judge  should  have  the 
power  to  define  the  period  of  imprisonment ; 
there  are  two  elements  in  the  suggestion ;  first, 
at  the  judge  should  pronounce  on  the  matter, 
whether  there  is  to  be  imprisonment;  and, 
secondly,  that  he  should  define  the  time? — 
Yes. 

839.  You  would  have  the  safeguard  of  the 
judge's  opinion  in  the  fact  that  he  thought  im- 
prisonment was  fitting  ? — Yes. 

840.  What  you  propose  to  provide  is,  that  the 
procurator  fiscal  is  to  decide  whether  the  debtor 
nas  the  ability  to  pay  ? — Yes. 

841.  You  have  an  analogy  in  this  Bill  for  the 
limitation  of  the  period,  also,  which  I  think  you 
approved  of  in  the  case  of  rates? — Yes. 

842.  Do  you  approve  of  the  idea  of  limiting 
the  time  in  this  way  ? — If  the  matter  were  made 
quasi-criminsA,  I  propose  that  the  time  should 
be  limited  to  the  60  flays,  but  I  imderstood  the 
honourable  Member's  question  to  assume  it  is 
kept  as  at  present,  competent  for  a  creditor  to 
keep  his  debtor  in  prison,  but  that  the  Court 
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should  say,  you  shall  not  keep  him  there  longer 
than  a  certain  time. 

843.  If  that  substitute  were  approved,  there 
would  still  be  a  liability  on  the  part  of  the 
ci-editor  to  aliment  the  debtor,  unless  an  express 
provision  was  made  on  the  subject? — Yes. 

844.  You  spoke  about  the  theory  of  imprison- 
ment; is  not  the  theory  of  all  imprisonment 
that  there  has  been  contempt  of  a^decree  or  order 
of  Her  Majestj  ? — Yes,  no  doubt. 

845.  That  is  the  common  theory,  except  in 
cases  of  punishment  ? — Yes. 

846.  It  was  put  to  you  whether  the  English 
law  of  bail  could  not  be  substituted  for  law- 
burrows;  would  there  not  be  difference  ac- 
cording to  your  understanding  of  the  English 
law  of  bail,  in  the  evidence  required  for  that 
remedy,  from  that  which  is  required  for  law- 
burrows  ?— As  I  understand,  the  English  law  of 
bail  gives  the  person  complained  against  an 
opportunity  of  leading  evidence  in  his  own 
defence. 

847.  Your  understanding  of  the  law  of  England 
is  not  that  a  mere  oath,  such  as  is  given  in  law 
burrows,  would  give  you  the  benefit  of  bail ;  there 
is  a  safeguard  in  the  English  law  of  bail  which 
does  not  exist  in  law  burrows  ?• —Yes ;  a  very 
important  safeguard,  which  alters  the  character 
of  the  two  things  altogether. 

848.  According  to  your  understanding,  there 
is  a  limited  time  in  England  for  the  imprisonment? 
— Yes,  I  believe  so. 

849.  You  were  asked  by  an  honourable  Mem- 
ber whether  a  parochial  board  could  apply  its 
funds  in  alimenting  a  debtor  ? — It  was. 

850.  Has  a  parochial  board  any  power  of  civil 
imprisonment  at  all?— None. 

851.  Has  a  parochial  board  any  power  to  apply 
its  funds  in  giving  somebody  else  money  to  aliment 
a  debtor  in  prison  at  the  instance  of  that  somebody 
else  ? — I  may  say  there  is  no  statutory  power  to 
do  so,  and  I  should  hesitate  to  think  there  is  any 
other  power. 

852.  Would  it  appear  to  you  to  be  a  right  ad- 
ministration ? — I  should  think  not. 

853.  If  the  board  did  such  a  thing,  would  ifr 
not  be  practically  becoming  dominus  litis  ? — Yes. 

854.  That  is  quite  irrespective  of  whether  the 
person  is  able-bodied  or  not? — Quite. 

855.  If  your  view  of  the  law  is  correct,  it  would 
be  immaterial  whether  a  person  was  able-bodied 
or  not  ? — Yes. 

856.  Would  it,  in  your  judgment^  be  an  ob- 
jection to  such  a  suggestion,  that  it  would  involve 
the  application  of  money  raised  under  the  Poor 
Law  Act  for  sustaining  an  able-bodied  person  ? — 
It  would. 

857.  We  know  from  a  decided  case  that  a 
parochial  board  cannot  apply  its  funds  in  main- 
taining an  able-bodied  pauper  ? — No. 

858.  Mr.  Bamsay  put  a  question  as  to  the 
proof  of  paternity;  whilst  it  is  true  that  the 
law  has  been  altered  as  you  said,  is  there  not 
a  prevalent  impression  that  the  spirit  of  the 
law  remains? — I  fancy  this  is  plain  enough,  that  if 
there  is  abundant  proof  of  familiarity,  and  proof 
of  the  opportunity,  and  so  on,  and  the  woman 
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tella  a  credible  story,  the  court  finds  suflScient  to 
pronouuce  a  decree. 

859.  In  the  present  case  you  have  explained  to 
us  quite  correctly  that  no  woman  can  use  the 
remedy  of  civil  imprisonment  unless  either  she 
or  somebody  else  finds  the  money  to  aliment  the 
debtor?— Yes. 

860.  If  the  proposal  which  you  make  for  con- 
verting the  offence  of  non-payment  by  a  person 
able  to  pay,  into  a  ywo^i-criminal  off*ence,  were 
adopted,  that  would  be  equally  available  to  the 
destitute  woman  and  to  the  woman  who  had  got  a 
certain  amount  of  funds? — Quite  so. 

861.  Were  you  quite  correct  in  saying  that  an 
alimentary  debtor  can  get  out  upon  a  cessio? 
— If  I  said  so,  it  was  by  inadvertence. 

862  It  was  a  mere  slip?— Yes.  But  there  is 
no  rule  in  our  law  that  a  debtor  imprisoned  for 
aliment  cannot  get  the  benefit  oi' cessio, 

863.  Perhaps  in  correcting  your  evidence  you 
will  kindly  put  that  right ? — Yes,  I  will  state  my 
view. 

864.  It  has  been  suggested  that  probably  this 
new  method  which  you  propose  would  be  used  as 
an  instrument  for  extorting  money.  Do  you 
think  that  by  making  the  public  prosecutor,  either 
the  sole  prosecutor  or  requiring  his  consent, 
an  adequate  safeguard  woula  be  provided  against 
such  a  thing  as  that? — I  do. 

Mr.  Webster. 

865.  I  want  to  be  quite  sure  upon  a  point 
which  I  consider  of  great  importance  arising 
under  the  sixth  clause,  sub-section  2 ;  that  with 
regard  to  the  transfer  of  property  from  a  man 
without  his  own  consent.  Tne  analogy  of  ad- 
judications has  been  referred  to  on  that  matter. 


Mr.  TTtfJfter— continued. 
Do  you  think  that  that  is  an  exact  analogy  to 
justify  a  proposal  for  absolutely  and  finally  trans- 
ferring a  man's  property  from  him  without  his 
own  consent.  Looking  at  the  fact  that  adjudica- 
tions properly  so  called  are  all  redeemable  and 
not  final  transfers,  and  that  adjudication  and 
implement  are  applied  to  a  different  state  of 
things  ? — The  analogy  is  not  on  all  fours,  cer- 
tainly, but  it  is  an  analogy  just  the  same.  As 
I  understand  what  is  meant  by  this  clause  is, 
that  if  a  court  finds  that  a  man  is  bound  to  do  a 
certain  thing,  viz.,  to  transfer  his  property  to 
another,  and  orders  him  to  do  it  in  the  usual 
way,  viz.,  by  executing  a  deed,  and  he  refuses  to 
execute  that  deed,  then  it  is  proposed  instead  of 
sending  him  to  prison  for  that  refusal,  to  do  it 
for  him  ;  that  is  the  whole  change  that  is  made. 

866.  Is  there  any  analogy  to  that  in  taking 
the  signature  of  the  official  i — I  am  not  aware  of 
any  analogy,  except  that  contained  in  the  Debtors 
Act  of  the  decree  being  made  equivalent  to  a 
disposition,  omnium  bonornm, 

867.  That  is  a  mere  summons  in  this  case,  not 
a  mere  judicial  procedure  proper.  It  mi^ht  be 
for  anything  we  see,  that  it  might  be  taken  in 
absence  ?  —  I  quite  agree  with  your  difficulty 
there,  but  the  proposal  is  that  it  shall  not  be 
unless  there  has  been  a  personal  charge,  and  an 
expiry  of  the  charge. 

868.  You  contemplate  an  improvement  in  the 
Bill  to  some  extent  ? — ^To  that  extent. 

Mr.  Grant* 

869.  Do  you  propose  under  those  new  quasi 
criminal  processes  that  the  holder  of  the  decree 
for  aliment  shall  pay  the  aliment  of  the  prisoner 
when  he  is  put  in  prison  ?— No,  that  the  Treasury 
shall  pay  it. 


Mr.  John  Chetne,  called  in ;  and  Examined. 


Chairman, 

870.  You  are  a  member  of  the  Scotch  bar? — 
I  am« 

871.  Of  how  long  standing? — Seventeen 
years. 

872.  You  are  Sheriff*  Substitute  of  Forfarshire 
at  Dundee,  and  you  have  been  so  for  12  years  ? 
— For  nearly  12  years. 

873.  You  have  had  great  experience  in  matters 
to  which  this  Bill  relates  ? — Considerable. 

874.  In  ar  very  populous  and  important  town? 
— Yes. 

875.  You  see  the  proposal  in  the  third  clause 
of  the  Bill,  for  the  abolition  of  imprisonment  for 
alimentary  debts;  have  you  any  opinion  as  to 
the  expediency  of  that? — I  have  an  opinion 
which  I  may  state  shortly  by  saying  that  it  is 
the  reverse  of  the  last  witness's  opinion,  and 
very  much  the  opinion  held,  as  I  understand 
jfrt)m  what  I  have  heard  to-day,  by  the  Society 
of  Advocates  of  Aberdeen.  1  was  one  of  those 
who,  like  the  Aberdeen  advocates,  was  rather  in 
favour  of  the  proposal  to  abolish  imprisonment 
when  it  was  made  two  years  ago. 

876.  Have    you  changed    your    mind    upon 


Chairman — continued. 

that? — I  cannot  say  that  I  have  changed  my 
mind,  but  I  am  more  doubtful  about  it. 

877.  As  to  the  propossal  to  abolish  imprison- 
ment for  alimentary  debts,  you  are  adverse  to 
that? — I  am  adverse  to  that 

878.  Will  you  state  to  the  Committee  your 
reasons  for  that? — One  reason  that  I  may  give 
the  Committee,  which  seems  to  me  a  reason  of 
considerable  weight,  is,  that  it  was  recommended 
both  by  the  Royal  Commission  of,  I  think,  the 
^ear  1832,  which  resulted  in  the  abolidiing 
imprisonment  for  debts  under  8  /.  6  s,  8  if.,  and 
also  by  a  majority  of  the  Select  Committee  of 
this  House  which  sat  upon  the  Debtors'  Act  of 
1882,  that  alimentary  cases  should  form  an 
exception.  I  think,  for  another  thing,  that  it  is 
hardly  possible,  looking  to  the  checks  which 
arise  from  the  fact  that  the  alimentary  creditor 
has  to  bear  the  cost  of  imprisonment,  and  the 
burden  of  alimenting  the  debtor  in  prison,  there 
can  be  much  oppressive  use  of  the  compulsitor  in 
alimentary  cases,  and  so  one  reason  on  which  the 
Select  Committee  of  1880  base  their  recommen- 
dation that  imprisonment  should  be  to  a  certain 
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extent  abolished,  fails  as  regards  the  class  of 
cases  we  are  dealing  with,  namely,  alimentary 
cases. 

879.  I  suppose  what  you  refer  to  in  the  Report 
on  the  Bill  oi  1880  is  the  passage  *^that  it  is  not 
expedient  in  this  Bill  to  interfere  with  the  exist- 
ing law"?— Yes. 

880.  Are  there  any  differences,  in  your  judg- 
ment, between  alimentary  debts  and  other  debts 
which  would  point  to  the  retention  of  imprison- 
ment in  the  one,  though  it  might  have  been 
rightly  abolished  in  the  other,  and  if  so,  what 
are  these  ? — Do  you  mean  in  the  nature  of  the 
debt? 

881.  In  anything;  either  in  the  nature  of  the 
debt,  or  its  enects  upon  either  of  the  parties? — 
For  one  thing  you  may  take  it  as  a  fact,  I  think, 
that  debtors  in  alimentary  cases  have,  as  a  rule, 
no  funds ;  the  remedy  of  arresting  wages  (and 
wages  are  really  the  sole  thing  you  have  to  arrest) 
18  practically  worthless ;  ana  therefore  if  you  do 
away  with  imprisonment  you  really  do  away  with 
the  sole  compulsitor  that  the  creditor  at  present  has. 
The  result  would  be  that  alimentary  creditors, 
who  have  hitherto  been  very  much  favoured  bjr 
the  law,  would  be  in  reality  left  in  a  worse  posi- 
tion, so  far  as  their  remedy  is  concerned,  than 
creditors  in  ordinary  civil  debts. 

882.  Does  it  appear  to  you  that  there  is  any- 
thing in  the  quality  of  an  alimentary  debt  which 
would  make  it  proper  to  have  stronger  means  of 
recovery  than  an  ordinary  debt  ? — Yes,  I  think  so. 

883.  What  is  that  difference?— There  is  the 
difference,  which  I  may  state  broadly,  by  saying 
that  the  one  is  a  debt  ex  contractu  and  the  other 
is  a  debt  quasi  ex  delicto. 

884.  Or  it  may  be  from  natural  and  involuntary 
relations? — Yes;  but  in  speaking  of  alimentary 
cases,  one  has  chiefly  in  his  mind  cases  of  bastardy. 

885.  Which  are  the  larger  number,  no  doubt  ? 
—Yes. 

886.  Can  you  say  whether  in  practice  civil 
imprisonment  for  alimentary  debts  often  leads 
to  the  recovery  of  the  money  when  it  would 
not  otherwise  be  forthcoming  ? — The  only 
means  I  have  of  judging  as  to  that,  is  by 
seeing  the  effects  of  imprisonment,  and  I  can 
give  the  Committee  what  seems  to  me  a  very 
strong  illustration  of  the  working  of  the  pre- 
sent law  in  this  respect.  I  find  that  since  the 
1st  January  of  last  year  there  have  been  ten 
debtors  imprisoned  in  the  prison  at  Dundee, 
all  of  them  for  alimentary  claims.  One  was  the 
case  of  a  husband  who  was  imprisoned  by  his 
wife,  and  he  lay  in  prison  for  eight  days.  The 
other  nine  cases  were  cases  of  bastardy,  i.^.,  cases 
connected  with  the  aliment  of  illegitimate  children. 

887.  Have  you  the  means  of  informing  the  Com- 
mittee whether  the  imprisonment  usually  results 
in  the  money  being  paid,  or  in  some  arrangement 
satisfactory  to  the  creditor  ?  —I  can  only  judge  by 
the  duration  of  the  imprisonment.  .  I  Hnd  that  of 
these  nine  alleged  putative  fathers  of  illegitimate 
children,  seven  were  liberated  by  the  authority  of 
the  incarcerator.  Of  these,  four  were  only  im- 
prisoned for  one  day  ;  one  was  imprisoned  for  two 
days ;  the  sixth  was  imprisoned  for  58  days,  and 
the  seventh  was  imprisoned  for  82  days. 

888.  Do  yo\i  find  when  the  release  is  by  autho- 
rity of  the    incarcerator    that    he  or    she   has 
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fenerally  been  paid,  or  otherwise  satisfied? — 
Presumably  some  arrangement  has  been  come  to. 
If  it  was  simply  that  she  dropped  paying  the 
aliment,  the  return  would  have  borne  that  the 
debtors  were  liberated  because  the  aliment  was 
exhausted. 

889.  When  there  is  a  failure  to  find  the  aliment 
that  appears  from  the  prison  books  ? — Yes. 

890.  From  your  experience  of  the  characters 
of  the  people  who  usually  fall  under  this  liability, 
do  you  think  the  possibility  of  their  being  im- 
prisoned is  likely  to  make  many  pay  who  would 
not  otherwise  do  so  ? — I  think  it  is  a  pretty  good 
compulsitor' 

891.  Is  that  a  kind  of  debt  which  people  often 
try  to  avoid?— Not  in  my  experience. 

892.  Not  more  than  an  ordinary  debt? — No. 

893.  I  think  I  understood  you  to  say  that  the 
liability  of  the  creditor  to  aliment  the  debtor 
appeared  to  you  to  be  a  safeguard  c^inst  the 
improper  use  of  imprisonment;  was  that  your 
view  ? — Yes,  I  think  it  operates  in  that  way. 

894.  May  it  not  happen  that  aliment  money 
may  be  found  by  friends,  and  possibly  by 
vindictive  friends,  in  some  cases  ? — Yes,  t6at  is 
possible. 

895.  You  think  the  tendency  is  the  other  way? 
^■—  X  es. 

896.  Is  it  a  defect  in  the  present  law  of  im- 
prisonment that  it  is  only  available  to  creditors 
who  have  money  to  aliment  the  prisoner  ? — As 
far  as  alimentary  cases  are  concerned  I  think  it  is, 
and  I  am  going  to  make  the  suggestion  to  the 
Committee  that  that  part  of  the  law  should  be 
altered. 

897.  It  would  not  be  available  to  a  woman,  or 
to  any  alimentary  creditor  who  neither  had  nor 
could  find  funds? — No, 

898.  Have  debtors-  in  alimentary  cases  usually 
much  property,  according  to  your  experience? — 
None. 

899.  Nothing  that  is  tangible  ? — Nothing  that 
is  tangible. 

900.  The^  are  of  the  wage-earning  class? — 
Yes,  in  99  cases  out  of  a  100  they  belong  to  that 
class. 

901.  Is  there  any  presumption  in  your  judg- 
ment, from  what  you  know  of  alimentary  debtors, 
that  they  are  usually  able  to  implement  the 
decree  ? — I  think  there  is  a  strong  presumption  to 
that  effect  at  the  date  of  the  decree.  Of  course 
circumstances  may  change,  but  at  the  date  of  the 
decree,  according  to  the  working  of  the  law,  there 
is  the  strongest  presumption. 

902.  What  is  that  presumption  ? — In  an  ordi- 
nary money  claim  the  judge  makes  no  inquiry  into 
the  defender's  means.  If  the  claim  is  a  just  one, 
the  decree  passes.  Alimentary  cases  are  different. 
These  cases  fall,  speaking  roughly,  under  two 
categories.  There  is,  first  of  all,  the  class  of  cases 
between  relatives.  Suppose  a  mother  sues  a  son 
for  aliment.  The  sheriff  must  before  he  gives  a 
decree  be  satisfied  not  only  that  the  mother  has 
no  means  of  support,  and  is  therefore  in  a  posi- 
tion to  demand  aliment,  but  also  that  the  defender 
in  the  action,  the  son,  is  able  to  pay,  and  he  only 
pronounces  decree  for  such  sum  as  the  man  is 
able  to  pay  at  the  time  in  excess  of  what  is 
required  for  the  maintenance  of  himself  and  his 
immediate  household. 

F  3  903.  Then 
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903.  Then  how  does  your  observation  on  tiiat 
point  apply  to  the  fathers  of  illegitimate  children  ? 
— Of  course  one  does  not  make  special  inquiry  in 
these  cases  as  to  the  debtor's  means,  but  the  ali* 
ment  ^warded  by  the  court  is  always  propor- 
tioned to  the  debtor's  means.  For  instance,  we 
do  not  inquire  whether  he  is  able  to  pay  two 
shillings  or  three  shillings  a  week ;  if  he  belongs 
to  the  wage-earning  class,  we  give  the  rate  that 
is  uniformly  given  in  that  district,  which  I  may 
state  has  in  Dundee  for  some  years  past  been  three 
shillings  a  week. 

904.  "Would  it  be  correct  to  say  that  the 
fathers  of  illegitimate  children  belong  to  the 
class  of  able-bodied  men  who  are  either  earning, 
or  if  they  chose  could  earn  a  living  for  them- 
selves and  their  bastard  children  ? — Yes. 

905.  That  is  what  you  adverted  to  in  talking 
of  presumption  ? — That  is  what  1  adverted  to  in 
talking  of  presumption  as  at  the  date  of  the 
decree. 

906.  Circumstances  might  change  by  a  man's 
health  failing? — Yes,  or  by  his  marrying  and 
getting  legitimate  children. 

907.  Do  you  think  the  present  law  may  be  put 
in  force,  not  for  the  purpose  of  recovering  money, 
but  of  compelling  marriage  ? — I  have  neard  it 
said  that  it  has  been  worked  in  that  way,  but  I 
have  not  had  any  case  brought  immediately 
iinder  my  notice.    It  is  possible. 

908.  Do  you  think  it  probable? — I  am  not 
prepared  to  say  that. 

909.  Do  you  think  it  desirable  to  have  a  law 
which  might  be  used  for  a  collateral  purpose  ? — 
I  am  afraid  you  can  hardly  avoid  that  altogether. 

910.  Is  it  a  collateral  purpose  ? — It  is  a  col- 
lateral purpose,  but  I  do  not  know  how  you 
would  check  it.  The  proposal  to  make  it  a 
crime  to  neglect  your  illegitimate  child  would  be 
open  to  exactly  the  same  objection.  Of  course 
the  procurator  fiscal  would  not  move  without 
the  woman  putting  him  in  motion. 

911.  Is  there  anything  that  occurs  to  you  as 
distinguishing  this  class  ot  debts  from  others,  be- 
fore passing  to  any  suggestions  you  have? — I 
think  these  are  the  main  reasons. 

912.  You  have,  I  believe,  considered  certain 
improvements  which  you  think  might  be  made  in 
the  law  without  the  vital  alterations  proposed  by 
this  Bill ;  will  you  kindly  mention  tnem  ? — The 
law  is  defective  in  two  ways,  which  I  have 
already  alluded  to.  In  the  first  place,  it  may  be 
unfair  to  the  debtor  because  there  may  be  a 
change  of  circumstances  since  the  date  of  the 
decree ;  and,  in  the  second  place,  I  think  it  ope- 
rates with  undue  harshness  against  the  creditor 
who,  in  many  cases,  has  no  means  of  putting  the 
present  compulHtar  in  force.  To  meet  tjiese  two 
objections,  I  venture  to  suggest  to  the  Committee 
the  following  scheme:  My  first  suggestion  is, 
that  the  debtor,  when  api»rehended  under  the 
warrant  or  Jiat  issued  by  the  clerk,  should  be 
brought  within,  say,  24  hours,  before  the  sheriff 
and  emit  a  declaration  as  to  his  means.  The 
sheriff,  if  satisfied  by  that  declaration,  or  by 
evidence  to  be  submitted  to  him  that  the  debtor^s 
failure  to  pay  the  past  due  instalments,  has 
been  wilful,  may  commit  him  to  prison  for  a  period 
not  exceeding,  say,  six  weeks  (I  have  chosen 
that  period  because  it  is  in  the  English  Act),  or 


CAotrfTum— continued, 

until  payment  of  the  arrears,  together  with  the 
cost  of  imprisonment ;  the  amount  on  payment  of 
which  he  is  to  be  entitled  to  liberation,  to  be 
stated  distinctly  on  the  face  of  the  order  of  com- 
mitment. I  propose,  in  the  second  place,  that 
this  procedure  should  be  declared  to  be  competent 
for  each  term's  aliment. 

913.  What  do  you  mean  by  "term"  ?— I  be- 
lieve in  most  sheriff  courts  aliment  is  made 
payable  quarterly,  but  I  would  not  be  averse  to 
make  the  procedure  I  propose  competent  only 
once  every  six  months. 

914.  That  would  surest  the  possibility  of  12 
weeks'   imprisonment  in    the  year  ?  —  i  es ;    at 

S resent  each  **term"  is  treated  as  a  separate 
ebt.  Probably  it  would  be  unduly  harsh  to 
make  it  every  quarter.  I  would  say  every  six 
months.  The  third  suggestion,  and  1  make  it  in 
the  interest  of  destitute  creditors,  is,  that  the 
debtor  incarcerated  under  the  suggested  proce- 
dure should  not  be  entitled  to  the  benefit  of  Ae 
Act  of  Grace,  and  should  be  treated  in  prison, 
not  as  civil  debtors  are  just  now,  but  as  prisoners 
committed  for  contempt  of  court  are  treated,  the 
effect  of  which  would  be  that  unless  he  got  his 
food  sent  in  to  him,  he  would  be  maintained  at  the 
expense  of  the  State,  having  the  same  fare  as 
criminal  prisoners  have.      » 

915.  That  would  get  rid  of  your  objection  to 
the  present  law,  and  make  the  law  available  for 
the  poor  woman  as  well  as  the  woman  with  means? 
— Yes.  I  would  like  to  add  that,  though  I  doubt 
if  it  could  be  taken  up  in  this  Bill;  it  would  be 
very  desirable  if  the  procedure  in  alimentary 
cases  could  be  cheapened. 

916.  In  what  way? — I  have  made  inquiries  and 
I  find  that  the  expense  of  a  decree  in  absence  in 
such  a  case  averages  4/.  That  seem  to  me  far 
too  high. 

917.  How  does  that  arise? — Under  the  table 
of  fees  of  the  Sheriff's  Court.   . 

918.  Even  where  there  is  no  proof  led  ? — Even 
where  there  is  no  proof  led. 

Dr.  Cameron. 

919.  Is  that  the  full  amount  in  Dundee? — 
Yes,  and  I  think  we  are  cheaper  in  Dundee  than 
in  most  other  courts. 


Chavman. 

920.  Have  you  considered  the  suggestion  that 
in  lieu  of  the  present  system,  failure  to  obey 
an  alimentary  decree  on  the  part  of  a  person  who 
has  the  means  to  obey  it  should  be  a  crime,  and 
the  defaulter  should  be  imprisoned  as  a  rogue  and 
vagabond? — I  have,  and  I  have  no  serious  objec- 
tion to  it.  I  have  not  the  slightest  sympathy  for 
a  debtor,  especially  in  bastaidy  cases,  and  I  do 
not  think  such  men  can  be  punished  too  severely. 
At  the  same  time  I  rather  prefer  my  own  plan. 
I  think  that  what  you  suggest  to  me  m  your  ques- 
tion is  an  unnecessarily  violent  change  m  the  law. 

921.  What  disadvantage  do  you  think  it 
would  be  productive  of? — I  rather  gathered 
from  Mr.  Nicolson's  evidence  that  a  statutory 
presumption  was  to  be  established  just  as 
you  have  in  the  Judgment  Debtors'  Act,  1880, 
where  there  is  a  presumption  of  fraud.     I  under* 
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Chairman — continued, 
stood  be  proposed  there  should  be  a  statutory 

E resumption  of  ability,  and  that  the  onus  should 
e  thrown  on  the  debtor  to  prove  non-ability. 

922.  Whether  that  was  right  or  wrong,  we  must 
take  it  on  both  assumptions? — Assuming  that  he 
was  right,  I  think  a  vindictive  woman  would  be 
enabled  to  gratify  her  vindictiveness  more  freely 
than  she  can  at  present. 

923.  Suppose  that  the  presumption  was  not  to 
be  in  favour  of  ability,  but  that  the  ability  re- 
quired to  be  proved  like  an  ordinary  fact.  What 
would  you  say  to  that  proposal? — Then  that 
objection  of  course  fails. 

924.  What  objection  would  remain  in  your 
judgment  to  the  proposal,  or  would  there  be 
any? — i  have  already  said  that  I  have  no  serious 
objection  to  it ;  I  only  prefer  my  own  plan. 

925.  As  inferring  a  slighter  alteration  in  the 
law? — As  involving  a  slighter  alteration  in  the 
law.  Mr.  Nicolson's  plan  would  certainly  in- 
volve considerable  expense  to  the  State,  and 
would  throw  considerable  additional  work  on  the 
procurators  fiscal. 

926.  Do  you  think  it  would  do  that  ? — I  have 
no  doubt  of  it ;  they  would  have  to  make  inquiries 
in  all  these  cases,  and  the  cost  of  prosecution  is 
not  very  small. 

927.  Are  the  procurators  fiscal  in  the  larger 
places  already  very  fully  employed  officials? — 
I  can  only  speak  of  the  Dundee  procurator  fiscal, 
who  is. 

928.  Are  they  on  salaries  fixed  with  reference 
to  their  existing  duties  ? — I  believe  so. 

929.  Would  you  expect  the  procurators  fis- 
cal to  apply  for  additional  salaries  if  you  threw 
this  new  dutv  upon  them?— I  should  think  it 
not  improbable. 

930.  Of  course  it  is  very  difficult  to  estimate, 
but  do  vou  think  there  would  be  many  more 
cases  of  recourse  to  the  fiscals  to  put  their 
machinery  in  motion  than  there  is  to  imprison- 
ment now? — There  would  probably  be  a  few 
more.  There  are  the  cases  of  women  who  are 
at  present  unable,  from  want  of  funds,  to  im- 
prison their  debtors. 

931.  Do  you  think  that  if  this  could  be  done 
at  the  charge  of  the  State,  and  by  a  public  officer, 
women  would  more  readily  have  recourse  to  it 
than  where  they  have  to  go  to  the  expense  and 
trouble  of  doing  it  themselves? — Undoubtedly. 

932.  Could  you  give  us  any  idea  of  the  number 
of  cases  of  paternity  you  decide  in  the  year  in 
Dundee  ? — I  have  got  a  return  from  my  sheriff- 
derk,  and  I  find  from  it  that  there  were  71  cases 
in  1881  in  my  court;  of  these,  50  were  decrees  in 
absence,  and  21  were  contested. 

933.  How  many  of  these  paid  voluntarily  ? — 
I  cannot  say.  All  I  can  teU  you  is  that  only 
10  of  the  71  defenders  were  imprisoned. 

Mr.  Synan. 

934.  Out  of  what  population  ? — The  population 
of  Dundee  is  about  140,000,  but  I  have  a  country 
district :  and  I  should  imagine  I  have  220,000  in 
my  district  altogether. 

935.  The  Chairman,  Mr.  Ramsay,  asked  me  to 
put  a  point  to  you,  upon  what  presiunption  or 
views  of  law  or  of  evidence  do  you  affirm 
paternity  ? — It  is  dealt  with,  as  Sheriff  Thomson, 
whose  evidence  I  heard,  explained,  just,  as  a 

0.107. 


Mr.  Synan — continued, 
question  of  ordinary  evidence.  There  is  no  legal 
presumption.  Of  course  judges,  especially  auer 
lengthened  experience  in  these  cases,  get  certain 
presumptions  m  their  own  minds  in  dealing  with 
the  facts  presented  to  them. 

936.  Does  it  practically  come  to  this,  that  evi- 
dence of  familiarity  on  other  occasions,  coupled 
with  opportunity  and  supplemented  by  the 
woman's  oath,  usually  convey  enough?— If  the 
woman's  testimony  is  credible. 

937.  The  technical  rule  of  oath  by  supplement 
no  longer  exists,  does  it,  but  it  only  survives  as  a 
presumption  not  of  law  but  of  fact  ?  — Quite  so. 

938.  Have  you  any  information  as  to  whether 
the  courts  of  law  have  gone  rather  far  in  the  way 
of  establishing  paternity  upon  presumption,  or  do 
you  think  the  presumption  accords  usually  with 
the  fact  ? — My  exnerience  is  that  the  presumption 
accords  with  the  fact. 

939.  I  think  you  said  out  of  the  71  cases,  50 
were  in  absence  and  21  were  contested? — Yes. 

940.  The  man  admits  it  if  he  does  not  appear  ; 
he  does  not  deny.  It  is  involved  in  the  decree 
in  absence  that  the  man  does  not  dispute  his  lia- 
bility. He  does  not  admit  it  affirmatively? — 
lliat  is  so. 

Mr.  Armitstead, 

941.  Are  not  many  of  these  cases  settled  pri- 
vately ;  not  exactly  in  the  terms  that  the  court 
has  decreed,  but  according  to  their  liability? — ' 
Yes,  I  have  understood  that  the  woman  often 
takes  a  little  less.  We  award  her  3  s.y  but  she 
may  be  content  to  take  1  *.  6  rf.  or  2  s.  a  week. 

Chairman. 

^  942.  Tell  us  your  view  of  the  proposed  altera- 
tions in  the  law  relating  to  medilatione  fugm  war- 
rants ? — On  the  whole,  assuming  you  are  to  keep 
up  the  process,  I  approve  of  the  proposed  altera- 
tions. 

943.  Do  vou  suggest  in  that  answer  that  the 
process  might  be  entirely  abolished?— My  own 
opinion  is  that  in  a  mercantile  community  like 
ours  you  must  have  some  process  of  that  kind. 
At  the  same  time  I  think  it  is  not  open  to  doubt 
with  this,  of  all  proceedings  for  which  imprison- 
ment is  competent,  is  the  one  most  liable  to 
abuse,  and  the  one  which  is  most  abused ;  and  if 
you  are  abolishing  imprisonment  for  civil  debt, 
I  think  there  are  strong  grounds  for  abolishinff 
this  procedure  altogether.  In  fact,  it  is  difficult 
to  defend  its  retention. 

^  944.  You  think  that  in  a  mercantile  commu- 
nity there  is  necessity  for  some  procedure  bv 
which  a  man  who  is  preparing  to  go  abroad  with 
his  means,  leaving  nis  debt  unpaid,  should  be 
stopped  ? — Quite  so ;  that  is  my  opinion. 

945.  I  suppose  if  the  thinjw  is  to  be  allowed  to 
remain  so  far,  you  approve  of  the  alteration  gener- 
ally ? — Generally. 

946.  In  particular  do  you  approve  of  the 
transfer  of  the  jurisdiction  of  Grranting  the  war- 
rant to  the  sheriff  alone,  and  taking  it  away  from 
the  justices  and  magistrates? — On  the  whole  I 
do.  It  is  one  of  the  most  delicate  things  we  have 
to  do,  and  I  believe  the  justices  are  very  averse  to 
exercising  such  a  jurisdiction. 

947.  Are  thev  sometimes,  not  by  training, 
very  well  qualified  to  judge  upon  the  evidence 

F  4  whether 
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whether  flight  is  really  meditated  ? — Yes.  That 
ia,  I  daresay,  true  to  some  extent.  What  I 
had  chiefly  in  my  mind,  however,  was  the  care 
required  about  the  forms,  which  it  is  necessary 
to  be  very  careful  about,  magistrates  being  liable 
in  an  action  for  damages  if  they  make  any 
blunders. 

948.  And,  therefore,  they  rather  object  to  ex- 
ercise the  jurisdiction  ? — Yes. 

949.  There  was  no  doubt  of  their  competency? 
—No. 

950.  Would  there  be  any  harm,  in  your  judg- 
ment, in  reserving  the  power  to  take  the  oath 
before  a  justice  or  magistrate  as  it  now  stands, 
but  give  the  exclusive  right  to  grant  the  warrant 
to  the  sheriff*?— I  think  not.  It  would  be  a 
middle  course,  and  I  am  inclined  to  approve  of 
the  suggestion. 

951.  The  suggestion  has  been  made  that  where 
sheriffs  are  very  distant,  as  in  the  Western  High- 
lands, or  some  of  the  northern  counties,  there 
might  be  a  difficulty  in  getting  that  remedy ;  do 
you  think  if  it  were  allowable  to  make  the  oath 
before  the  nearest  justice  there  would  be  any 
difficulty  in  getting  the  remaining  proceedings 
carried  out  in  the  nearest  town  having  a  resident 
sheriff',  if  they  do  not  require  the  personal  pre- 
sence of  the  applicant? — There  would  be  delay  of 
course,  and  the  man  might  get  off"  in  the  interval. 
These  things  have  to  be  disposed  of  ver^  quickly. 

952.  Have  you  considered  the  question  for  the 
purpose  of  giving  an  answer  as  to  the  propriety 
of  making  the  transfer  from  the  justices  to  the 
sheriff"? — 1  understood  you  to  mean  you  would 
reserve  to  the  justices  the  power  of  issuing  the 
initial  warrant  and  taking  the  oath,  but  that  in 
the  subsequent  procedure,  after  the  warrant  was 
executed,  the  debtor  should  be  brought  before 
the  siicriff*  alone  and  emit  a  declaration. 

953.  Would  that,  do  you  think,  satisfy  all  rea- 
sonable requirements  ? — Yes.  I  think  so. 

954.  It  would  prevent  his  immediate  flight 
and  yet  confine  the  ultimate  judgment  to  a  judicial 
officer  ?— Yes. 

955.  Does  anything  further  occur  to  you  on 
that  point  ? — No,  I  think  that  is  all, 

956.  In  Clause  5  do  you  approve  of  the  proposal 
to  limit  the  period  of  imprisonment  for  rates  and 
assessments  ? — I  do. 

957.  Do  you  think  that  reasonably  effectual 
for  recovering  all  rates  which  the  person  is  able 
to  pay?— Yes.  I  may  mention  that  there  has 
been  no  imprisonment  in  Dundee  prison  for  six 
years  for  non-payment  of  rates. 

958.  Notwithstanding  there  is  such  a  large 
population  ? — Yes. 

959.  So  that  the  rates  are  well  paid  ? — Yes. 

960.  Now,  as  to  the  law-burrows,  do  you 
approve  generally  of  the  proposal  ?— I  think  a 
good  deal  may  be  said  on  both  sides.  So  far  as 
J)undee  is  concerned  the  process  may  be  said  to 
be  obsolete. 

961.  How  many  instances  have  you  had  of  it  in 
twelve  years  of  official  duty  ? — My  impression  is, 
I  have  only  had  one;  I  can  only  remember  one.  I 
think  it  is  possible  there  may  have  been  two,  but 
one  I  do  remember  very  well.  Two  is  the  out- 
side. 


Chairman — continued. 

962.  It  seems  practically  obsolete  in  Dundee? 
— Yes. 

963.  Do  you  see  the  second  provision  of  Sub- 
section 5  ? — Yes. 

964.  What  do  you  say  of  that  generally  ? — I 
approve  of  it  in  the  interests  of  the  parties  who 
are  interested  in  the  deed,  but  I  must  say  that  I 
think  it  a  most  fla^ant  contempt  of  court  for  a 
man  not  to  sign  a  deed  he  is  ordered  by  the  court 
to  sign,  and  I  think,  in  addition  to  this  remedy^ 
power  should  be  given  to  the  court  to  imprison 
him  for  a  certain  limited  period,  six  weeks  or  any 
other  period. 

965.  As  for  a  contempt  of  court  ? — For  a  con- 
tempt of  court. 

966.  Would  you  anticipate  any  objection  to 
the  course  here  proposed  from  a  conveyancing 
point  of  view  ? — There  may  be  some  objections, 
but  I  think  they  would  be  got  over,  providing 
a  statutory  form  of  certificate  or  endorsement. 

967.  And  if,  in  addition,  it  was  provided  that 
it  should  only  be  after  the  expiration  of  a  per- 
sonal charge  ? — Yes. 

968.  You  think  that  would  obviate  all  reason- 
able difficulties  ? — Yes. 

969.  Would  you  anticipate  any  serious  diffi- 
culty from  the  deeds  if  they  went  into  foreign 
courts  or  colonial  coui^ts.  la  that  a  serious  prac- 
tical difficulty?— I  do  not  think  that  is  a  serious 
practical  difficulty,  because  a  foreign  court  always 
inquires  whether  deeds  are  properly  authenti- 
cated. We  have  some  peculiarities  in  the  law 
of  Scotland  as  to  attesting  clauses  in  deeds. 

970.  Would  there  be  any  more  difficulty  in 
ascertaining  this  formality  of  execution  than  any 
other  ? — None.  As  your  lordship  is  aware,  in  the 
Conveyancing  Act  there  is  a  statutory  form 
provided  for  the  warrant  of  registration,  and  so 
some  form  might  be  provided  by  statute  for  the 
clerk's  endorsement. 

971.  Does  it  occur  to  you  that  this  provision 
might  be  with  advantage  extended  to  cases  of 
failure  to  obey  the  charge  given  on  a  registered 
obligation  ? — I  think  so,  and  that  is  another  sug- 
gestion I  wished  to  make  to  the  Committee. 

972.  You  see  the  proposal  in  Clause  3  as  to 
the  right  of  aliment ;  what  do  you  say  to  that  ? — 
I  approve  of  that. 

973.  Do  you  prefer  fixing  1  5.  as  a  minimum 
to  leaving  it  to  the  judgment  of  the  sheriff'? — I 
may  mention  that  some  years  ago,  when  a  gentle- 
man who  is  here  to  give  evidence  before  the  Com- 
mittee, Mr.  Buglass,  was  the  Governor  of  Dundee 
Prison,  at  his  suggestion,  and  after  inquiry,  I 
fixed  1 5.  as  the  uniform  rate.  I  made  that  my 
invariable  rate  for  two  or  three  years,  with,  as 
I  understood,  the  concurrence  of  my  Sheriflf 
Principal,  but,  in  a  case  which  was  appealed,  he 
reversed  me,  and  said  that  in  alimentary  cases 
9  d.  would  do. 

974.  That  explains  what  we  were  looking  at; 
9  d.  is  the  current  rate  in  Dundee,  then  ?— Since 
then,  in  order  to  save  the  expense  of  an  appeal, 
I  have  given  9  d.  in  alimentary  cases. 

Dr.  Cameron. 

975.  You  mentioned  that  alimentary  debtors 
as  a  general  rule  have  no  funds ;  if  a  man  has  no 
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Dr.  Cameron — continued. 

funds,  how  can  imprisonment  get  them  out  of 
him  ? — I  said  no  funds  except  wages. 

976.  But  if  you  imprison  him,  do  not  you 
prevent  him  earning  wages? — You  have  the 
compulsitor. 

977.  If  you  imprison  a  man  do  you  not 
prevent  him  earning  wages?— For  the  time^ 
undoubtedly. 

978.  In  the  cases  of  these  men  who  were 
imprisoned  for  58  and  82  days,  and  finally  were 
discharged  without  payment  of  anything,  was 
not  the  nett  result  to  deprive  them  of  any  pro- 
perty which  they  might  have  earned  for  the  58 
or  82  days  J — Undoubtedly;  but  if  they  had 
been  imprisoned  for  60  days,  as  Mr.  Nicolson 
proposes,  they  would  have  been  equally  unable 
to  earn  anything. 

979.  That  is  quite  true;  but  the  question  is 
this ;  in  the  one  case  the  proceeding  would  have 
been  for  a  delict^  m  the  other  it  is  a  compulsitor 
to  produce  funds ;  does  not  the  diiTerence  suggest 
itself  to  you  as  correct? — The  difference  exists, 
but  it  has  not  much  weight  in  my  mind. 

980.  But  you  will  admit  that  to  imprison  a 
man  in  order  to  compel  him  to  produce  money 
which  he  has  not  got  must  be  a  very  objection- 
able remedy  ? — I  admit  that. 

981.  Where  the  property  consists  of  earning 
wages,  imprisonment  must  of  necessity  frustrate 
its  own  object  ? — He  can  get  out  if  he  professes 
his  readiness  to  pay. 

982.  Is  that  so;  because  we  had  evidence  the 
other  day  that  cessio  was  not  granted  unless 
security  was  forthcoming  for  future  aliment  ? — 
That  is  quite  a  true  statement  of  the  law ;  but  if 
the  man  gives  an  obligation  to  the  woman  that  he 
will  pay  2s.  OT  3s.  SL  week  out  of  his  wages,  I  have 
not  the  slightest  doubt  she  will  open  the  prison 
doors  to  him. 

983.  We  had  a  case  in  which  a  man  before  the 
sheriff  offered  to  pay  one^sixth  of  his  wages  as 
aliment,  but  the  sheriff  refused  cessio,  because  he 
could  not,  or  said  he  could  not,  find  security  for 
the  purpose  of  his  promise ;  now,  do  you  put  the 
same  interpretation  on  the  law  in  Dundee  ? — I 
think  you  refer  to  the  case  that  was  in  the  Court 
of  Supreme  recently.  Walker's  case. 

984.  I  put  it  as  a  case  of  A.  B.,  and  I  simply 
ask  the  lact;  do  you  in  Dundee  consider  the 
finding  of  security  to  implement  a  promise  for 
future  aliment  as  indispensable  before  granting 
csssio? — Yes,  as  a  judge,  I  should;  but  if  the 
money  was  offered  to  the  woman,  I  think,  in 
nine  cases  out  of  ten,  she  would  let  him  out. 

985.  If  her  object  is  purely  to  get  aliment, 
but  if  her  object  was  purely  vindictive,  would 
that  be  so  ? — I  think  that  is  very  rare. 

986.  But  if  it  were?— Yes. 

987.  As  a  pudge,  however,  you  say  that  is  the 
law  ? — That  is  the  law  at  present 

988.  You  assume  that  the  people  who  are 
liberated  in  a  few  days  are  liberated  on  paying 
their  debts;  I  presume  you  do  not  mean  in  full? 
— Not  necessarily ;  very  likely  some  arrangement 
has  been  come  to. 

989.  You  have  not  inquired  into  the  particu- 
lars of  those  cases,  have  you? — No;  I  had  no 
means  of  inquiry.  I  may  explain  to  the  Com- 
mittee that   10  s.  has  to  be  deposited  by  any 
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incarcerator,  and  if  a  man  is  let  out  in  one  day 
by  the  authority  of  the  incarcerator,  it  proves 
that  vindictiveness  is  not  at  the  bottom  of  the 
thing,  otherwise  the  woman  might  have  kept  him 
in  for  ten  days. 

990.  She  gets  back  the  10*. ;  you  are  aware 
that  is  not  applicable  to  aliment  until  aliment  is 
awarded  ? — Yes ;  I  am  aware  of  that. 

991.  You  said  that  in  these  cases  there  was  a 
strong  presumption  from  the  preliminary  inquiry 
into  the  assets  of  the  debtor  tnat  he  should  pay ; 
do  you  mean  to  say  there  is  a  presumption  that 
the  debtor  could  pay  expenses,  say  20  L  of  ex- 

fenses,  in  addition  to  perhaps  8  /.  or  10  /.  ? — No ; 
suggested  that  tne  expenses  should  be 
cheapened  as  in  England,  where,  as  I  understand, 
the  expenses  are  very  much  less. 

992.  Admitting  that  in  decrees  in  absence 
costs  are  trifling,  would  not  a  contested  case 
involve  large  expenses  in  bringing  witnesses  ? — 
Yes ;  a  contested  case  would. 

993.  We  have  had  evidence  that  a  contested 
case  amounted  to  70  L  ? — ^That  is  quite  possible, 
if  it  goes  to  the  Court  of  Sesssion. 

994.  It  did  not  go  to  the  Court  of  Session,  but 
was  confined  to  an  appeal  to  the  Sheriff  Principal? 
— I  do  not  think  that  could  have  occurred  in  my 
court. 

995.  Assuming  you  have  expenses  of  50  /.  or 
60  Z.,  vou  are  not  called  upon  as  a  iudge  to  look 
into  the  presumptive  evidence  of  the  man  being 
able  to  find  50 1.  or  60  /.  ?— No. 

996  •  The  man  can  be  arrested  for  these  ex- 
penses, can  he  not? — Yes,  as  incident  to  the 
alimentary  claim.     That  has  been  decided. 

997.  And  remains  in  prison,  totally  irrespective 
of  his  ability  to  pay  ? — Yes. 

998.  You  admit  that  the  present  state  of  the 
law  is  extraordinary  ? — Yes. 

999.  And  that  it  affords  no  remedy  for  the 
destitute  woman  ? — I  admit  that. 

1000.  And  you  propose,  in  order  to  remedy 
that,  that  the  proceeding  should  be  altered  and 
that  there  should  be  no  payment  for  aliment  ? — 
Yes. 

1001.  I  want  to  ask  you  about  the  effect  of 
that  alteration ;  you  propose  that  the  man  should 
be  maintained  like  an  ordinary  prisoner ;  you  are 
aware  that  according  to  the  present  rules  they 
will  not  allow  a  debtor  to  be  alimented  unless  he 
chooses  to  work  ? — Yes. 

1002.  Would  you  propose  that  the  debtor 
should  be  obliged  to  work  for  his  living  in 
prison  ? — My  proposal  was  to  take  him  out  of 
the  class  of  civil  debtors,  and  put  hiih  under  a 
class  which  is  dealt  with  separately  under  the 
prison  rules,  as  a  prisoner  committed  for  con- 
tempt of  court.  You  will  find  that  is  a  separate 
category,  midway  between  civil  and  criminal. 

1003.  Would  not  the  result  of  that  be  to  make 
the  man  work  for  his  living? — Mr.  Buglass  will 
be  able  to  tell  you  about  that. 

1004.  You  spoke  about  the  objection  of  the 
expense  to  the  State;  what  difference  would  there 
be  to  the  State  in  the  expenses  involved  in  the 
proposal  to  make  it  an  offence  for  which  a  man 
would  be  dealt  with  criminally,  and  your  pro- 
posal to  aliment  him  at  the  expense  of  the  State? 
— The  expense  of  a  prosecution,  which  is  cqn- 
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dderable^  and  the  expense  of  the  preliminary 
inquiries. 

1005.  Would  not  the  expense  of  the  prosecu- 
tion^ if  your  proposal  were  adopted^  fall  upon  the 
destitute  woman,  and  prevent  her  getting  jus- 
tice ? — I  am  not  proposing  any  prosecution. 

1006.  You  propose  making  out  a  case  before 
the  sheriff,  which  would  be,  I  presume,  an  expen- 
sive proceeding  ? — I  think  not ;  the  man  would 
be  brought  up  upon  the  present  fiat.  I  find  by 
a  note  supplied  to  me  by  my  sheriff  clerk,  that 
the  miuimum  cost  of  imprisonment  is  18  «.  4(L 
that  is  getting  the  fiat  froiA'  the  sheriff  clerk, 
apprehending  the  debtor,  and  putting  him  in 
prison.  Of  course,  the  woman  would  have  to 
bear  that  in  the  first  instance  under  my  proi>osal, 
but  I  would  provide  that  the  man  shoula  not 
obtain  his  liberation  except  on  payment  of  arrears, 
jhu  this  cost  of  imprisonment. 

1007.  Would  not  that  very  much  add  to  the 
hardship  of  imprisonment  as  at  present,  because 
at  present  you  allow  the  creditor  to  make  any 
arrangement  she  likes,  and  to  liberate  the  man ; 
here  you  fix  a  sum  without  payment  of  which 
he  cannot  be  liberated.  You  fix  him  in  prison, 
do  you  not,  if  he  has  not  got  the  money,  for 
ever? — No;  I  imagine  it  would  remain  compe- 
tent to  the  creditor  to  withdraw  the  charge,  just 
as  she  could  do  at  present ;  I  do  not  propose  to 
alter  the  law  in  that  respect. 

1008.  As  a  matter  of  fact,  there  is  not  a  great 
deal  to  choose  in  principle  between  your  proposal 
and  that  of  Mr.  Nicholson? — There  is  a  good 
deal  in  principle,  but  not  in  practical  effect. 

1009.  In  principle,  Mr.  Nicholson  proposes  to 
adopt  the  existing  machinery  known  in  Scotiand ; 
you  propose  to  introduce  something  totally  un- 
known?— I  have  an  analogy  in  the  proceedings 
under  the  meditatione  fugcB  warrant ;  I  have 
copied  that  to  .a  consideraole  extent.  I  propose 
to  Dring  the  man  up  to  emit  a  declaration  just  as 
be  is  brought  up  and  questioned  about  his  inten- 
tion to  leave  the  country. 

1010.  You  would  require,  if  you  wished  to 
enter  into  the  man's  ability  to  pay,  some  evidence 
more  than  his  declaration/— As  a  rule, his  decla- 
ration would  be  sufficient,  if  he  admits,  for 
instance,  he  has  been  earning  25  #.  to  30  «•  per 
week  for  wages,  and  is  an  unmarried  man.  That 
would  happen  in  most  cases. 

1011.  If  he  does  not? — Then  you  would  re- 
quire some  evidence. 

1012.  That  would  make  a  very  different  bill  of 
costs  from  the  18*.  4rf.  you  have  mentioned? — 
Not  necessarily ;  for  1  would  not  propose  to  have 
the  evidence  recorded.  The  expenses  of  short- 
hand writers  and  agents  are  the  things  that  swell 
the  bills  of  costs. 

1013.  You  have  spoken  on  the  additional  work 
which  would  be  thrown  on  the  procurator  fiscal ; 
you  said  destitute  women  could  then  apply,  but 
on  the  other  hand,  the  debtors  who  were  not  able 
to  pay  would  not  be  brought  up,  or  would  not 
be  sent  to  prison? — Yes;  but  the  procurator 
fiscal  would  have  to  make  the  inquiry.  If  the 
charge  is  lodged  with  him,  he  must  take  the 
necessary  evidence,  and  even  these  initiatory  in- 
vestigations cost  money. 

1014.  Does  not  every  new  Act  that  is  enforced 


Dr.  Cont^cm— continued. 

by  any  penaltv,  involve  new  dntim  on  procura- 
tors fiscal  ? — 1  quite  concede  that. 

1015.  You  spoke  about  admissions  in  cases 
of  paternity;  you  said  that  there  was  an  ad- 
mission of  paternity  in  cases  where  decree  is 
given  in  absence,  as  a  matter  of  fact ;  is  not  the 
mode  of  citation  such  that  persons  would  not 
employ  an  agent,  and  have  often  found  them- 
selves with  a  decree  in  absence  pronounced 
against  them  ? — It  is  a  possible,  but  not,  I  should 
say,  a  common  case. 

1016.  Have  you  got  a  form  of  the  citation  to 
appear ;  are  they  cited  for  a  special  day  ? — They 
are  told  if  they  are  goine  to  defend  the  action  thej 
are  to  lodge  a  notice  of  appearance  in  the  sheriff 
clerk's  office  on  a  certain  inducicB,  generally  seven 
days  after  the  service. 

1017.  And  if  they  have  not  got  the  a^ent,  do 
you  imagine  they  would  know  what  mducie 
means  ?  —  The  Legislature  should  have  con- 
sidered that 

1018.  I  have  been  told  that  in  many  cases  tiie 
notice  is  so  worded  that  unless  a  man  employs  an 
agent,  he  might,  without  any  admission  as  to 
paternity  fail,  to  understand  exactiy  what  must  be 
done,  and  have  a  decree  given  against  him  in  his 
absence,  you  think  that  impossible? — I  cannot 
say  that  it  is  impossible,  but  it  very  rarely  happeos, 
and  if  a  decree  in  absence  passes  against  a  man 
he  goes  to  an  agent  and  asks  what  it  is,  and  Ae 
agent  will  exjplain  to  him  that  he  has  the  oppcnr- 
tunity  of  having  the  case  re-heard.  There  are 
means  provided  for  that. 

1019.  I  mean  this  allowing  a  decree  in  absence 
to  ^  is  not  necessarily  an  admission  of  paternity? 

Colonel  Alexander. 

1020.  Sheriff  Thomson  told  us,  I  think,  that 
it  was  the  practice  of  the  debtors  to  remain  in 
prison  with  considerable  sums  df  money  in  their 
possessicHi,  in  their  pockets  or  elsewhere.  You 
say  that  alimentary  debtors  very  seldom  have 
any  money  ? — That  is  my  experience  ;  they  be- 
long to  the  wage-earning  class. 

1021.  So  that  you  do  not  agree  that  the  power 
of  search  which  the  law  gives  has  frequently  the 
effect'of  making  the  debtor  disgorge  money  ? — 
No ;  it  mar  have  a  great  effect  in  trade  debts, 
but  not  as  regards  alimentary  debts. 

Mr.  Grant 

1022.  If  the  incarcerating  creditor  is  to  be 
freed  from  the  necessity  of  furnishing  aliment  to 
the  debtor,  do  you  not  think  it  would  increase 
the  number  of  cases  of  vindictive  action  on  the 
part  of  the  creditors  ? — I  cannot  say  that  there  is 
not  a  possibility  of  that,  but  I  do  not  know  that 
you  can  provide  against  everything ;  I  ventured 
to  hint  that  one  result  of  making  it  a  crime 
would  be  to  enable  vindictive  women  to  gratify 
their  vindictiveness  a  little  more  freely. 

1023.  Do  not  you  think  the  necessity  of  pro- 
viding aliment  at  present  is  a  check  upon  the 
vindictive  action  on  the  part  of  the  woman  ? — 
Yes,  there  is  no  doubt  of  that.  That  is  one  de- 
fence that  can  be  made  for  it ;  but,  on  the  other 
hand,  it  is  a  hardship  to  other  women  who  have 
no  means. 

1024.  If  it  was  provided  that  tiie  procurator 
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fiscal  could  interfere,  do  you  not  think  that  that  tions  before    the  procurator  fiscal,   when  they 

would  be  a  check  upon  vindictive  action  on  the  would  not  think  of  putting  the  machinery  of  civil 

part  of  the  woman  ? — ^You  would  have  the  secu-  imprisonment  in  motion. 

rity^ofcourse,  that  the  man  should  not  be  brought         1025.  Is  it  within  your  experience  that  the 

up  unless  there  was  fair  ground  for  asking  for  a  parochial   boards  sometimes    interfere  •in  these 

conviction  against  him.     At  the  same  time  the  matters,  and  encourage  the  women  ? — I  believe 

women,  perhaps  egged  on  by  their  relatives  or  it  is  a  fact,  but  I  have  no  means  of  speaking 

by  the  parochial  board,  might  go  and  lay  informa-  positively  on  the  point. 
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MEMBERS  present: 


The  Lord  Advocate. 
Colonel  Alexander. 
Mr.  Armitstead. 
Mr.  Buchanan. 
Dr.  Cameron. 
Mr.  James  Campbell. 
Mr.  Orr  Ewing. 
Mr.  Andrew  Grant. 


Admiral  Sir  John  Hay. 
Mr.  Mackintosh. 
Mr.  Herbert  Maxwell. 
Mr.  Cochrane-Patrick. 
Mr.  Bamsay. 
Mr.  Synan. 
Mr.  Webster. 


The  LOBD  ADVOCATE,  in  thU  Chair. 


Mr.  Andrew  Beatson  Bell,  called  in;  and  Examined. 


Chairman, 

1026.  Mr.  Bell,  you  are  a  member  of  the 
Scotch  Bar  ? — 1  am. 

1027.  When  were  you  called? — In  1854. 

1028.  I  think,  after  practising  at  the  Bar 
until  1865,  you  were  appointed  Sheriff  Substi- 
tute of  Fifeshire  ? — Yes. 

1029.  And  you  were  Sheriff^  Substitute  of 
Fifeshire,  first  at  Dunfeimline  and  afterwards  at 
Cupar,  Fife,  until  1880  ?— I  was. 

1030.  You  were  then  appointed  a  Prison 
Commissioner  for  Scotland  by  Her  Majesty  ? — 
By  Her  Majesty,  and  I  was  named  Chairman  of 
the  Board  by  the  Home  Secretary. 

1031.  From  your  experience  at  the  Bar,  and 
also  from  your  experience  as  a  judge  and  as 
Chairman  of  the  Prison  Commissioners,  have 
you  had  opportunities  of  forming  an  opinion  re- 
garding the  matters  to  which  this  Bill  relates  ? 
—I  suppose  I  have. 

1032.  The  first  important  proposal  which  the 
Bill  contains  is  in  section  3,  namely,  the  propo- 
sal to  abolish  imprisonment  for  alimentary  debts ; 
will  you  kindly  give  us  your  opinion  on  that  pro- 
posal ? — I  am  01  opinion  that  there  is  no  good 
ground  for  retaining  that  exception  now  that 
the  general  law  of  imprisonment  for  debt  has 
been  abolished  for  other  debts. 

1033.  Do  you  approve  of  the  general  aboli- 
tion ? — I  have  not  had  much  occasion  to  consider 
the  point ;  but  I  may  say  that  I  do  upon  the 
whole. 

1034.  What  I  rather  desire  to  know  is  whether 
it  is  in  deference  to  the  action  of  Parliament  in 
settling  the  general  rule  against  imprisonment 
that  you  think  there  is  no  reason  for  retaining 
this  exception,  or  upon  independent  grounds  ? — 
Upon  botn. 

1035.  Are  there  any  circumstances  connected 
with  alimentary  debts  which  in  your  judgment 
would  make  it  proper  that  they  should  be  ex- 
cepted from  a  general  abolition  of  imprison- 
ment ? — I  am  not  aware  of  any,  but  I  should  wish 
to  explain  that  I  should  propose  an  alternative. 

1036.  You  would  not  propose  that  imprison- 
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ment  should  be  abolished  without  an  alternative 
or  substituted  provision  ? — No. 

1037.  Will  you  kindly  tell  us  the  nature  of 
that  ? — It  would  be  upon  the  lines  of  the  80th 
section  of  the  Poor  Law  Amendment  Act 
(Scotland),  generally  known  as  the  Bogue  and 
Vagabond  Clause. 

1038.  The  Act  of  1845?— Yes. 

1039.  Would  you  propose  that  the  prosecution 
in  respect  of  non»payment  of  aliment  by  a  person 
who  was  able  to  pay  should  be  at  the  instance  of 
the  procurator  fiscal  only,  or  that  it  might  also 
be  at  the  instance  of  the  creditor,  with  consent  of 
the  procurator  fiscal  ?  —  That  would  depend 
upon  whether  the  consent  of  the  procurator 
fiscal  was  to  be  civen  as  a  matter  of  course  or 
not.  If  he  applied  his  mind  to  the  question 
before  giving  tne  formal  consent,  there  would  be 
no  objection  to  allowing  the  prosecution  to  be  at 
the  instance  of  a  private  prosecutor  with  the 
consent  of  the  procurator  fiscal;  but  if,  as  I 
understand,  in  monv  cases,  the  concurrence  of 
the  procurator  fiscal,  is  ^ven  as  a  matter  of 
course,  I  should  rather  demur  to  giving  the 
power  of  prosecution  to  the  creditor;  out  I 
would  leave  it  in  the  hands  of  the  procurator 
fiscal. 

1040.  Exercising  a  judgment  as  to  the  question 
of  ability? — Yes,  exercising  a  Judgment  as  to 
the  question  of  ability. 

1041.  You  would  not  propose  to  ^ive  power 
of  imprisonment  in  respect  of  mere  indebtedness, 
but  of  indebtedness  and  non-payment  coupled 
with  ability  to  pay? — I  think  so. 

1042.  lou  think  that  a  public  functionary 
would  be  a  better  judge  of  that  than  a  private 
prosecutor  ? — I  apprehend  so. 

1043.  Fr<»m  your  experience,  do  you  think 
there  would  be  any  diificulty  in  a  procurator 
fiscal  undertaking  that  duty  in  addition  to  the 
duties  he  already  has  to  discharge  ? — I  do  not 
think  so. 

1044.  Do  you  think  that  such  cases  would  be 
numerous  ? — I  could  scarcely  give  an  opinion 
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upon  that ;  I  can  only  give  you  the  number  of 
cases  of  civil  imprisonment  since  the  passing  oF 
the  Debtors'  Act  in  Scotland,  but  how  many  of 
them  would  result  in  criminal  imprisonment  I 
have  no  means  6f  judging. 

1045.  Is  that  the  same  return  which  we  have 
already? — This  is  more  recent  than  that  which 
has  been  published.  It  is  brought  down  to  the 
31st  of  December  1881,  giving  the  result  of  an 
entire  year  of  the  operation  of  the  Debtors' 
(Scotland)  Act,  generally  known  as  Dr.  Came- 
ron's Act.  I  find  that  the  total  number  of 
civil  prisoners  in  Scotland  during  the  year  1881 
was  190,  whereof  187  were  men  and  three  were 
females. 

1046.  Would  you  tell  us  the  number  of 
persons  imprisoned  under  the  different  heads  of 
Uability,  taking  them  in  any  order  you  think  fit? 
— I  will  take  mem  in  the  order  given  here,  which 
is  the  order  of  the  exceptions  in  the  Debtors' 
(Scotland)  Act.  The  first,  imperial  taxes,  is  a 
blank;  there,  were  no  imprisonments  in  Scot- 
land during  1881  for  non-payment  of  imperial 
taxes.  Next,  rates  and  assessments ;  there  were 
14  persons  imprisoned  during  1881,  namely,  12 
males  and  two  females. 

1047.  Apparently,  10  of  the  males  and  one  of 
the  females  were  imprisoned  in  Aberdeen,  one 
male  and  one  female  in  Dunblane,  and  one  in 
Paisley? — That  was  so. 

1048.  Can  you  give  us  any  information  as  to 
the  cause  of  the  large  number  in  Aberdeen  ? — 
Not  from  personal  knowledge,  but  I  may  state 
I  saw  the  Governor  of  Aoerdeen  on  Friday, 
and  asked  him  if  he  could  give  any  explana- 
tion of  the  large  number  in  Aberdeen  in  pro- 
portion to  all  die  rest  of  the  country,  and  he 
mformed  me  they  were  all  imprisoned  for  non- 
payment of  rates  under  the  Local  Police  Act, 
and  that  the  imprisonment  in  general  was  short, 
two  or  three  days.  He  mentioned  that  he 
thought  occasionally  there  were  cases  of  hardship, 
in  particular,  one  case  which  took  place  some 
years  ago,  of  imprisonment  under  this  Act.  That 
you  could  get  from  the  governor.  What  he 
stated  was  this,  that  he  knew  of  one  case  where 
a  man  was  imprisoned  for  non-payment  of  rates 
in  Aberdeen,  and  where  the  clothes  of  his 
children  were  sold  in  order  to  raise  funds  to  let 
him  out  of  prison. 

1049.  Were  the  imprisonments  only  for  a  few 
days  in  general? — Only  two  or  three  days  in 
generaL 

1050.  Were  any  reasons  given  to  you  for  the 
numerous  imprisonments  in  Aberdeen? — It  ap- 
pears' they  have  power  to  imprison  for  any 
sum,  however  low.  Whether  that  is  common  or 
not  I  do  not  know,  but  evidently  the  sums  were 
very  low  where  they  were  people  of  that  class 
who  had  to  raise  money  by  selling  their  children's 
clothes  to  pay. 

1051.  I  understand  you  to  say  that  the  im- 

Srisonment  led  to  payment  always  within  a  few 
ays  ? — Yes,  so  I  understand. 

1052.  I  think  rates  were  exempted  from  the 
operation  of  the  Act  of  1835  ?— Yes. 

1053.  It  was  a  local  Act  that  they  had?— ^So 
I  understand. 

0.107. 
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1054.  The  imprisonment  appeared  to  lead  to 
payment  within  a  few  days  ? — X  es. 

1055.  Was  there  any  case  of  imprisonment  for 
more  than  a  month,  as  far  as  you  know  ? — I  can- 
not give  you  that.     ^ 

1^6.  In  the  cases  at  Dunblane  they  were 
husband  and  wife,  were  they  not  ? — No ;  my  re- 
collection is  that  they  were  brother  and  sister. 

10;j7.  Were  they  of  long  duration? — They 
were  in  for  some  time,  58  days,  I  think. 

1058.  It  appears  from  the  return  that  they 
were  in  for  58  days? — Yes.  I  believe  they 
were  quite  able  to  pay.  It  was  a  question  of 
unwilhngness,  and  not  inability. 

1059.  Had  they  any  conscientious  objection 
to  pay? — It  was  not  conscientious.  They 
thought  they  had  some  grievance. 

1060.  It  was  not  an  ecclesiastical  tax  like  the 
Annuity  Tax  question? — Nothing  of  the  sort 
at  all.  The  Dunblane  prison  is  closed  now,  but 
the  governor  can  be  galled,  and  give  you  the 
information. 

1061.  You  believe,  at  all  events,  it  was  obsti- 
nacy ? — Yes. 

Mr.  Synan. 

1062.  What  was  it  for  ?— I  cannot  tell  what 
it  was  for ;  county  rates,  I  think. 

1063.  Do  you  know  anything  about  the 
Paisley  case  or  not? — No,  I  am  not  aware  of 
the  particulars  of  that. 

Chairman. 

1064.  You  have  told  us  of  two  heads.  You 
have  given  us,  first,  **  Imperial  Taxes,"  none ; 
"Rates  and  Assessments,'*  14;  "Fines  and 
Penalties  due  to  the  Crown  "  appear  to  be  one  ? 
— The  one  in  Dingwall;  I  have  not  been  fur- 
nished with  the  particulars  of  that  case. 

1065.  The  next  is  "  Alimentary  Debts"  for 
the  support,  first,  of  illegitimate  children.  There 
appear  to  have  been  133  persons  imprisoned; 
were  they  all  males? — All  males. 

1066.  There  were  11  persons  imprisoned  for 
alimentary  debts  due  to  wives?— Yes. 

1067.  And  none  for  the  aliment  of  parents  ? — 
No,  none. 

1068.  Although  it  is  not  a  case  that  probably 
ever  does  occur,  would  you  tell  the  Committee 
whether  or  not  the  mother  of  an  illegitimate  child 
might  be  imprisoned  for  its  aliment? — It  is 
quite  possible.  An  action  of  aliment  is  an  action 
of  contribution  for  the  pecuniary  result  of  a 
common  wrong  on  which  each  party  can  6ue  the 
other. 

1069.  It  is  legally  possible,  but  it  does  not 
occur  in  practice? — 1  am  not  aware  of  any 
case  of  an  action  by  the  father  of  an  illegitimate 
child  against  the  mother. 

1070.  Are  yoa  able  to  tell  us  whether  the  im- 
prisonment of  the  fathers  of  illegitimate  children 
Usually  results  in  money  being  paid  ? — I  cannot 
give  you  any  information  as  to  that. 

1 07 1.  Or  satisfaction  in  any  shape  or  form  ? — 
I  may  say  that  I  sometimes  have  made  inquiry 
as  to  when  a  person  got  out,  and  upon  what  terms 
he  had  got  out,  but  not  oflScially,  and  I  have  no 
means  of  getting  at  it  officially. 

1072.  W  as  it  generally  a  payment  or  satisfac- 
G  3  tion 
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tion  to  the  woman  in  some  19  ay.  Was  it  some- 
times on  marriage^  do  you  know? — I  cannot 
give  you  any  information  as  to  that. 

1073.  Was  imprisonment  ever  resorted  to  for 
the  purpose  of  compelling  marriage  ? — I  am  not 
aware  of  any  case.  I  have  read  of  it,  I  think,  in 
the  evidence  before  this  Committee,  or  somewhere 
else,  but  I  do  not  know  of  my  own  knowledge. 

1074.  I  observe  you  have  under  the  next  head, 
**  Other  cases,  including  meditatione  fuge^  cases, 
and,  secondly,  cases  ad  factum  prestandum.^^  Of 
the  meditatione  fugct  cases,  there  are  30  in  that 
year?  —  That  is  the  whole,  grouped  tocfether. 
They  are  not  separated  in  the  table  I  hold. 

1075.  There  are  30  males  and  one  female  ? — 
That  would  include  all  the  law-burrow  cases  and 
the  cases  of  imprisonment  ad  factum  prestnndum. 

1076.  You  are  probably  not  in  a  position  to 
tell  us  what  number  of  these  were  meditatione fug<B 
cases,  and  what  were  ad  factum  prestandum  ? — I 
can  easily  get  the  information  for  the  Committee 
if  it  is  desired,  but  I  have  not  the  whole  facts 
here  I  could  get  the  information  by  sending  a 
circular  to  the  governors,  which  I  can  easily  do. 

1077.  If  it  was  to  delay  the  revisal  of  your 
proof,  I  do  not  think  it  would  be  necessary  ? — 1 
can  quite  easilv  get  it.  I  shall  put  in  the  parti- 
culars in  the  table  which  I  shall  hand  to  the  clerk. 

1078.  You  bring  out  the  total,  and  you  get 
190  ?— Yes. 

1079.  In  your  next  head  you  have,  **  Those 
who  consented  to  work,  and  those  who  did  not 
consent  to  work"? — Yes. 

1080.  Out  of  the  190,  apparently,  only  eight 
consented  to  work,  and  182  did  not  consent  to 
work  ? — Yes. 

1081.  JSo  that,  apparently,  consenting  to  woric 
is  a  rare  thing  ? — Yes. 

1082.  Has  a  prisoner  always  an  opportunity  of 
iRTorking,  if  he  pleases  ? — Yes.  The  rules  for  the 
prisons  in  Scotland  provide  that  civil  pri- 
soners shall  be  supplied  with  work  and  mate- 
rials if  they  require  it,  and  that  they  shall  be 
credited  with  any  profit  from  their  work,  after 
deduction  of  what  the  governor  thinks  reasonable 
for  the  supply  of  materials  and  tools. 

1083.  Can  you  give  any  information  as  to 
whether  the  compulsitor  of  possible  civil  impri- 
sonment has  been  found  advantageous  in  gettmg 
alimentary  debts  paid?— No  doubt  in  some  cases 
it  has  resulted  in  the  debts  being  paid. 

1084.  Do  you  think  the  absence  of  a  comptdsi-^ 
tor  would  have  led  to  many  debts  not  being  paid 
which  have  been  paid  under  the  existing  law, 
although  civil  imprisonment  was  not  actually 
resorted  to  ? — I  think  not  if  there  was  hanging 
over  a  debtor  an  imprisonment  on  the  criminal 
side  of  the  prison. 

1085.  I  suppose  without  either  the  one  or  the 
other  compulsitor,  there  would  probably  be  a  great 
failure  to  recover  debts  ? — Probably. 

1086.  Are  there  any  evils  which  occur  to 
you  as  affecting  the  imprisoned  persons  under 
civil  imprisonment? — Yes.  I  think  that  the 
effect  of  civil  imprisonment  is  very  deteriorating 
to  a  man  in  general. 

1087.  In  what  way  ?— %From  the  idle  life  that 
they  lead  in  prison.  We  find  that  a  very  trifling 
percentage  consent  to  work.     The  great  mass  of 
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civil  prisoners  lounge  about  doing  nothing,  and 
acquire  necessarily  habits  of  idleness. 

1088.  Are  they  subject  to  ordinary  prison  dis- 
cipline ? — They  are  noL  The  only  powers  the 
governors  under  the  Commissioners  have,  if  a 
civil  prisoneV  misbehaves  himself,  is  to  deprive 
him  of  any  privilege.  We  cannot  punish  a  civil 
prisoner  by  deprivation  of  his  diet,  or  by  enclos- 
mg  him  in  a  punishment  cell,  or  by  the  handcuffs, 
or  anything  of  that  sort. 

1089.  It  has  a  slackening,  relaxing  effect  ? — 
Precisely.  It  is  the  one  spot  in  the  prison 
where  what  the  Commissioners  are  very  anxious 
should  not  occur  does  exist,  namely,  idleness 
and  inactivity,  and  no  industry  of  any  kind.  The 
debtors'  side  of  a  prison  cannot  be  brought  up  to 
the  criminal  side  of  a  prison  in  any  respect  as  far 
as  work  is  concerned. 

1090.  The  creditor  who  imprisons  a  civil 
prisoner  has  to  aliment  him? — He  has,  unless 
the  Court  is  satisfied  that  the  prisoner  has  means 
of  his  own,  which  sometimes  happens. 

1091.  But  civil  imprisonment  would  not  be 
available  as  a  remedy  to  persons  who  had  not,  or 
could  not,  get  from  friends  the  necessary  aliment 
money  ? — From  friends  or  from  other  sources.  I 
do  not  say  it  would  always  be  friends,  for  other 
sources  mi?ht  be  suggested. 

1092.  Whereas  the  remedy  you  suggest  would 
be  available  to  destitute  persons  as  well  as  to 
others  ? — Yes. 

1093.  And  a  more  general  remedy,  therefore, 
you  think  ? — I  think  so. 

1094.  Would  you  propose  thst  they  should 
simply  receive  ordinary  prison  fare? — I  think 
so. 

1095.  And  that  they  should  be  subject  to 
ordinary  prison  rules  in  every  respect? — Yes,  as 
criminal  prisoners. 

1096.  Is  there  any  difficulty  found  in  prison 
administration  from  civil  prisoners  having  the 
power  to  get  in  their  own  K)od? — Yes ;  there  is 
a  verjr  great  risk  of  "  trafficking,"  as  it  is  called 
in  pnson  language,  that  is  to  say,  of  illicit  articles 
being  introduced. 

1097.  Have  you  any  opinion  as  to  whether 
the  cost  to  the  Government  of  what  you  propose 
would  be  likely  to  exceed  the  profit  on  the  work 
done  by  the  prisoners  ? — I  should  think  not.  At 
present  we  can  supply  civil  prisoners,  if  they  wish 
it,  with  the  diet  provided  on  the  criminal  side,  ac- 
cording to  any  rate  they  may  select,  that  is  to 
say,  from  the  lowest  diet  to  the  highest,  from  3  d. 
to  7  rf .  a  day.  They  seldom  do  so,  Thej  prefer 
to  spend  6  ^.  or  8  </.  a  day  in  purchasing  food 
from  the  outside.  They  would  get  much  more 
inside  for  the  same  money.  I  consider  there 
would  be  no  loss  to  the  Government  on  the 
aliment  of  the  prisoners  if  you  could  make  them 
work. 

1098.  I  suppose  they  would  be  usually  able- 
bodied  persons  ?^-I  presume  so. 

1099.  Could  you  tell  us  whether  you  have  ever 
had  cases  of  minors  being  imprisoned  in  respect 
of  alimentary  debts  ? — Yes,  it  is  not  uncommon. 

1100.  Is  it  lawful,  or  have  you  any  view  upon 
that  ? — The  question  was  only  suggested  to  me 
within  the  last  djy  or  two,  and  I  have  not  had 
an  opportunity  of  looking  into  the  authorities. 
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Mj  answer  to  the  gentleman  who  asked  mj 
opinion  upon  the  point  was^  that  if  the  point  was 
still  open,  it  could  very  easily  be  raised  by 
an  action  of  suspension  and  liberation  in  the 
Court  of  Session,  which  could  be  determined  at 
small  expense. 

1101.  Win  you  kindly  add  your  opinion  on 
the  point? — I  am  not  aware  whether  there  is 
any  authority  one  way  or  the  other  on  the  point. 
I  do  not  think  there  is  any  case. 

1102.  You  know  that  it  is  done  in  practice  ? — 
Yes.  I  found  a  prisoner  in  Glasgow  in  prison 
on  Wednesday  last,  who  told  me  he  was  only  19. 

1103.  You  are  not  aware  of  any  suspension 
or  other  means  for  objecting  to  imprisonment  of 
minors  having  been  tried? — I  am  not  aware 
of  it. 

1104;  Dues  nothing  else  occur  to  you  upon 
this  (juestion  which  would  be  usefal  to  the 
Committee  ? — Not  upon  the  question  of  alimen- 
tary debts,  I  think. 

1105.  The  next  proposal  in  the  Bill  relates  to 
debtors  in  meditatione  fugcB  ;  tell  us  your  opinion 

•upon  that  ? — I  understand  the  Bill  proposes  to 
limit  the  right  of  imprisonment  to  the  sheriff. 

1106.  Do  you  approve  of  that? — Yes;  I  do 
not  think  it  is  a  case  for  justices.  Meditatione 
fnga  warrants  are  very  edged  tools,  and  require 
a  professional  hand  to  wield  them,  I  think. 

1107.  It  is  one  of  the  things  that  is  liable  to 
abuse  ? — It  is ;  but  the  remedy  is  so  very  sharp 
in  an  action  of  damages,  that  I  am  not  aware  it 
has  happened  in  practice. 

1 108.  You  think  it  would  be  safer  in  the  hands 
of  the  sheriff? — I  think  so. 

1109.  Would  there,  in  your  judgment,  be  any 
difficulty  in  thinly  populated  districts,  from  the 
long  distances  requiring  to  be  travelled,  to  reach 
the  sheriff? — I  have  not  thought  of  such  a  point, 
but  1  should  think  the  cases  of  the  necessity  for 
such  warrants  in  iliinly-peopled  districts  would 
be  rare.  Probably  the  intentions  of  the  parties 
would  be  known  some  time  before.  A  meditatione 

JugcB  warrant,  I  would  state,  is  a  proceeding  that 
is  never  adopted  at  the  hands  of  a  creditor  himself 
or  herself;  they  must  have  legal  assistance,  and 
must  go  to  the  seat  of  the  sheriff's  court  to  ^et 
the  le^  opinions.  It  is  not  a  thing  that  ^e 
party  himself  or  herself  could  go  to  the  justice 
and  get  a  warrant  for ;  I  think  a  justice  would 
be  very  unwilling  to  grant  a  warrant  without  the 
assistance  of  a  legal  adviser. 

1110.  You  have  seen  the  proposal  in  Clause  5, 
to  limit  imprisonment  for  rates  and  assessments 
to  four  weeks.  Do  you  approve  of  that?---It 
seems  a  short  time.  I  thiuK,  if  it  is  to  be  con- 
tinued at  all,  probably  it  would  require  to  be 
longer,  but  I  have  not  thought  of  any  particular 
period. 

nil.  Do  you  think  it  short  enough? — I 
think  it  is. 

1112.  Apparently  however,  shorter  periods 
have  brought  forth  the  money  in  cases  that  have 
actually  occurred  ? — Undoubtedly ,-  but  I  do  not 
know  that  it  would  have  brought  forth  the  money 
if  it  was  known  that  the  imprisonment  would 
terminate  in  four  weeks,  at  all  events ;  I  think 
six  weeks  or  two  months  might  probably  be 
better,  or  something  like  that. 

1113.  The   next  point  referred  to  is    law- 
0.107. 
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burrows;  I  do  not  know  that  I  need  trouble 
you  about  that  ? — It  is  a  rare  case  ;  but  I  found 
there  had  been  a  woman  imprisoned  on  a  decree 
for  law-burrows  in  Glasgow  the  week  before 
last. 

1114.  It  is  not  a  very  common  one? — No,  it 
should  be  obsolete,  for  it  does  not  seem  suited  to 
the  present  state  of  civilization. 

1115.  Do  you  approve  of  the  proposals  of  the 
Bill  in  that  regard  ? — Yes,  of  abolishing  it  alto- 
gether, as  I  understand, 

1 116.  There  is  a  proposal  in  clause  6  for  pro- 
viding a  substitute  for  imprisonment  in  the 
case  of  persons  refusing  to  sign  deeds  or  docu- 
ments; do  you  approve  of  that?~Ye8, 1  think 
that  is  a  very  excellent  proposal. 

1117.  Do  you  think  there  would  be  any  con- 
veyancing  difficulty    introduced    by  that    pro- 

Sosal? — No,  I  think  not;   it  would  be  like  a 
ecree  of  adjudication. 

1118.  If  the  Bill,  as  it  stands,  were  amended 
by  providing  that  there  should  be  an  expired 
personal  charge,  before  this  took  effsct,  would 
that  be  an  additional  safeguard,  do  you  think  ? 
— I  think  it  would  be. 

1119.  You  think  the  recital  of  that  in  the 
deed,  followed  by  the  signature  of  the  clerk  of 
the  Court,  would  be  accepted  as  good  by  con- 
veyancers?— It  would  require  to  be  accepted 
if  Parliament  said  it  should  be  so. 

1120.  It  has  been  suggested  that  the  titles 
would  be  less  marketable  in  certain  events,  but 
you  do  not  agree  with  that  suggestion  ? — I  do 
not 

1121.  There  would  be  no  difficulty  in  convey- 
ancers ascertaining  whether  this  formality  of 
execution  had  been  complied  with  any  more  than 
in  ascertaining  whether  any  other  formality  had 
been  complied  with? — I  shoidd  think  not;  I 
should  say  that  those  will  not  meet  all  cases  of 
imprisonment  ad  factum  prestandum^  where  the 
act  is  prestable  only  by  the  one  person. 

1 122.  I  think  you  have  noticed  that  the  Bill 
does  not  deal  with  cases  in  which  only  the  person 
charged  could  do  the  act? — Yes. 

1123.  You  would  approve  of  leaving  impri- 
sonment as  a  compulsitor  to  secure  the  perform- 
ance of  acts  which  nobody  but  the  person  him- 
self would  perform  ? — I  should  think  it  would 
be  necessary. 

1124.  I  see  that  in  the  note  you  were  good 
enough  to  hand  to  me  you  make  certain  sugges- 
tions with  reference  to  Section  10  of  the  Debtors 
(Scotland)  Act? — It  occurred  to  me  oppor- 
tunity might  be  taken  of  clearing  up  a  small 
practical  difficulty  which  we  find  to  exist.  It  is 
as  the  head  of  the  prison  department  I  would 
wish  to  explain  the  difficulty  wnich  has  occurred. 
The  Debtors'  (Scotland)  Act,  Section  10,  declares 
**  That  the  governor  shall  once  in  four  weeks 
make  a  return  to  the  sheriff  of  all  persons 
detained  in  prison  as  civil  prisoners,  and  that 
it  shall  be  lawful  for  the  sheriff  to  direct  any 
civil  prisoner  to  be  brought  before  him,"  and  if 
he  shall  see  fit  the  sheriff  may  take  certain  steps. 
There  is  no  machinery  provided  there  for  work- 
ing out  this  clause,  and  a  practical  difficulty  has 
occurred,  namely,  to  whom  the  sheriff's  direc- 
tions should  be  given.  The  Prison  Commis- 
sioners are  averse  to  accepting  the  responsibility 
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Chairman — continued. 

outside  prisons,  and  think  that  the  sheriff  should 
give  direction  to  one  of  his  own  o£Bcers  to  come 
to  the  prison,  and  upon  getting  a  receipt  for 
the  prisoner,  to  bring  him  before  the  sheriff,  and 
then  to  return  him.  That  is  not  said  here,  and 
there  has  been  some  practical  difficulty  about  it 
as  to  who  would  be  responsible  if  a  civil  prisoner 
escaped  between  the  prison  and  the  court  house. 
The  Prison  Commissioners  do  not  admit  any 
such  liability.  It  is  suggested  that  the  sheriff^ 
officer  would  not  be  liable,  because  he  would 
be  paid  by  the  debtor,  and  the  sheriff's  officer 
might  be  held  to  be  his  servant  I  think 
his  general  obligation  to  serve  the  lieges  would 
be  enough  to  make  him  liable  to  the  creditor,  but 
I  Wbuld  humbly  suggest  that  the  expenses  of 
caiTying  out  this  10th  section,  and  bringing  the 
prisoner  before  the  sheriff,  should  be  made  a 
charge  against  the  creditor.  It  is  part  of  the 
necessary  incidents  of  the  incarceration  which  the 
incarcerating  creditor  should  pay  as  well  as  aliment, 
and  that  might  be  paid  from  the  sum  consi^ed 
for  aliment  in  the  hands  of  the  governor  ot  the 
prison. 

1125.  Have  you  framed  a  form  of  deliverance 
proper  to  follow  on  an  application  fijr  the  benefit 
of  the  act  of  grace,  and  would  you  mind  handing 
that  to  the  clerk  at  the  table  ? — Yes,  I  shall  be 
happy  to  do  so.  It  is  framed  on  lie  model  of 
deliverances  under  the  act  of  grace  and  under 
the  Bankruptcy  Act. 

1126.  Will  you  kindly  read  it?— What  I 
would  suggest  is  this.  (  The  witness  read  the  pro- 
posed  form,) 

1127.  You  see  the  proposal  in  Section  8  of 
the  Bill  to  fix  1  ^.  per  diem  as  the  minimum 
limit  for  the  aliment  of  civil  prisoners  ? — Yes. 

1128.  What  do  you  think  of  that?— I  do  not 
think  I  see  much  necessity  for  that ;  it  varies  in 
different  countries.  As  sheriff  substitute  of  Fife, 
I  made  some  inquiries  as  to  the  mioimum  sum 
that  a  prisoner  could  live  upon  if  he  purchased 
his  food  from  outside,  and  I  found  it  was 
9rf. 

1129.  I  think  you  said  you  could  feed  him  on 
prison  fare  at  from  3  d.  to  7  J.  a  day ;  so  that 
even  allowing  1  d.  for  firing,  6  d.  would  aliment 
him  ? — Yes,  if  he  took  the  prison  fare. 

1130.  Is  that  quite  sufficient  for  keeping  a 
man  in  health  ?  —  Quite  so ;  the  highest  is  the 
hard  labour  scale,  and  the  lowest  keeps  in  health 
on  shorter  terms. 

1131.  You  see  no  sufficient  cause  for  fixing  a 
minimum  of  1  s.  ? — i  think  not. 

1132.  Have  you  a  dietary  with  you? — ^Yes;  I 
will  ffive  you  the  full  particulars  of  prison  dietary 
which  are  adjusted  by  the  Home  Secretary. 
There  are  eight  different  dietaries,  the  highest 
being  for  a  lon^  sentence. 

1133.  The  highest  only  costs  7  rf.  ? — Yes,  the 
highest  only  costs  7  d. ;  that  is,  it  is  supplied  to 
civil  prisoners,  if  they  wish  it,  for  that  sum. 

1134.  And  that  keeps  a  man  in  health  when 
he  is  at  hard  labour  ? — x  es. 

1135.  Is  it  all  over  Scotland  a  uniform  rate? — 
Yes. 

1136.  Perhaps,  if  you  were  to  give  a  reference 
to  where  we  shall  find  it,  that  will  be  the  best 
plan? — You  will  find  it  at  Rule  113  of  the  Bules 
by  the  Secretary  of  State  for  the  Management  of 


Chairman — continued. 

Prisons  in  Scotland.     That  fixes  all  the  dietaries, 
and  goes  over  several  pages. 

1137.  Is  there  anything  else  that  occurs  to  you 
that  it  would  be  useful  to  suggest  on  the  Bill 
generally?  —  I  may  state  one  slight  difficulty 
when  the  Debtors  (Scotland)  Act  came  into  force. 
It  was  to  commence  on  the  1st  January  1881, 
and  all  the  prisoners  entitled  to  liberation  by 
that  Act  were  to  be  liberated  at  the  com- 
mencement of  the  Act.  The  1st  January  1881 
commenced  at  midnight,  and  the  question  came 
to  be  whether  we  ought  to  turn  out  all  the 
prisoners  at  midnight.  We  held  that  we  should 
do  so  if  they  wished  to  go  out,  but  we  also  held 
that  they  might  stay  until  the  next  day  as  guests 
of  the  Prison  Commissioners. 

1138.  Was  there  an  exodus  at  midnight? — A 
number  went  out  at  midnight. 

1139.  There  was  no  harm  in  that? — I  would 
much  rather  let  them  out  in  the  middle  of  the 
day  than  in  the  middle  of  the  night.  The  com- 
mencement of  the  Act,  which  is  fixed  by  the 
Bill  for  October  1882,  should  be  at  noon. 

1140.  There  would  be  no  difficulty  in  provid- 
ing that? — ^No. 

Sir  John  Hay. 

1141.  With  reference  to  a  question  of  the 
Lord  Advocate,  I  did  not  quite  understand 
your  answer.  You  stated,  I  think,  that,  in  con- 
sequence of  the  civil  prisoners  being  confined  in 
the  ordinary  prisons,  there  was  a  great  relaxation 
of  discipline.  Am  I  to  infer  from  that  that 
you  would  recommend  there  should  be  separate 
prisons  in  Scotland  for  the  imprisonment  of 
civil  prisoners,  or  that  their  imprisonment  be 
discontinued? — No,  I  do  not  think  so.  We 
must  put  up  with  the  evil  if  it  is  to  be  con- 
tinued. 

Mr.  Hynan. 

1142.  With  respect  to  the  imprisonment  for 
rates,  it  strikes  mf»,  as  an  Irish  Member,  that 
the  law  goes  very  far  in  Scotland.  Is  there  any 
way  of  ascertaining  the  ability  of  the  man  to 
pay  the  rates  before  he  is  imprisoned ;  is  his 
ability  to  pay  the  rates  before  he  is  imprisoned 
ascertained  by  any  competent  authority  or  proper 
tribunal  ? — I  am  not  aware. 

1143.  There  is  no  decree  of  a  court  ? — There 
is  sometimes  the  decree  of  a  court.  It  is  quite 
conunon  to  have  rates  sued  for  in  the  Small  Debts 
Court,  but  in  certain  cases  a  certificate  by  the 
collector  is  sufficient  for  the  sheriff  or  justice 
granting  the  warrant  to  recover. 

1144.  There  is  nothing  more  than  the  certifi- 
cate of  the  collector  and  sheriff's  warrant  to 
commit  a  man  to  prison  ? — In  certain  cases. 

Chairman. 

1 145.  Is  it  not  the  case  that  there  are  exemp- 
tions on  the  ground  of  poverty  provided  in  the 
case  of  most  rates? — In  very  many  rates. 

Mr.  Synan. 

1 146.  I  am  going  the  full  length.  Are  you 
a  professional  *man,  together  with  oeing  a  prison 
commissioner  in  Scotland  ? — I  am  a  member  of 
the  Scotch  bar. 

1147.  Do 
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Mr.  Synan — continued. 

1147.  Do  you  think  that  the  power  to  the  col- 
lector to  give  his  certificate,  and  to  the  sheriff  to 
give  a  warrant  to  commit  a  man  to  prison  without 
ascertaining  his  ability  to  pay,  ought  not  to  be 
amended ;  do  you  think  it  ought  to  be  allowed  ? 
— As  a  constitutional  question,  perhaps,  it  is 
giving  too  much  power  without  the  parties 
being  heard,  but  a  suspension  can  be  had  of  the 
warrant  if  there  is  any  good  answer  to  it. 

1148.  You  told  me  there  were  moral  evils 
aiding  from  civil  imprisonment  for  these  ali- 
mentary debts  ? — Yes ;  that  is  to  say,  the 
deterioration  of  the  man  by  the  enforced  idleness, 
or  rather  the  adopted  idleness.  That  is  what  I 
mean  by  the  words  '^  moral  evils.*' 

1149.  Would  not  the  moral  evils  be  greater  if 
you  changed  a  civil  offence  into  a  criminal 
offence  ? — I  think  not. 

1150.  Would  not  a  man  be  more  disgraced  by 
bein^  put  in  prison,  and  will  not  his  moral  charac- 
ter be  more  injured  by  being  put  in  prison  for  a 
criminal  offence  than  for  a  civil  offence? — 1  do  not 
think  so.  I  think  that  the  criminal  discipline 
might  do  a  man  good. 

1151.  I  am  not  talking  of  the  discipline  ? — 
Whereas  there  is  no  discipline  in  the  civil  im- 
prisonment, and  no  chance  of  getting  better. 

1152.  I  have  no  doubt  that  a  man  who  is  of 
the  character  of  a  rogue  and  vagabond  might  be 
improved  by  the  discipliue  of  a  jail,  but  do  you 
think  that  every  man  who  happens  to  be  the  father 
of  an  illegitimate  child  oughi  to  be  made  a  rogue 
aud  vagabond  in  order  that  his  character  might 
Ife  improved  by  prison  discipline  ? — Certainly  not. 

1153.  Then  the  moral  evils  would  continue  if 
^ou  made  him  a  rogue  and  vagabond,  and  put  him 
m  prison  as  a  criminal  ? — I  do  not  admit  that 
moral  evils  result  from  prison  discipline. 

1154.  I  suppose  from  any  imprisonment  a  man's 
character  would  be  injured?— I  should  think  so. 
I  should  think  his  character  might  be  injured 
by  a  bastardy  decree,  whether  you  called  him 
a  civil  prisoner  or  a  criminal  prisoner. 

1155.  Would  not  his  character  be  more  injured 
if  he  had  the  character  of  a  rogue  and  vagaoond, 
and  was  committed  to  prison  as  a  criminal  ? — 
That  is  a  matter  of  public  opinion  upon  which 
I  am  not  more  qualined  than  any  other  member 
of  the  public  to  give  an  opinion. 

1156.  I  am  speaking  of  it  with  respect  to  the 
remedv  which  you  propose.  Suppose  you  do  not 
make  him  a  rogue  and  vagabond,  and  do  not  make 
him  a  criminal  on  the  criminal  side  of  the  prison, 
is  there  any  objection  to  have  the  sheriff  decide, 
when  he  comes  to  decide  on  the  question  of 
bastardy,  upon  the  man's  ability  to  pav  for  the 
support  of  his  child,  and  as  to  how  long  he  ought 
to  be  kept  in  prison  in  default  of  payment  ? — Ko, 
I  think  the  sheriff  might  decide  it  along  with  the 
rest  of  the  case  if  the  parties  knew  he  was  to 
decide  it  and  had  led  evidence  in  order  to  inform 
him  upon  the  point. 

1157.  Would  that  be  as  good  a  substitute  for 
the  law  as  the  substitute  you  propose,  without 
making  a  man  a  criminal  ?— No,  I  think  not ;  he 
would  still  be  a  civil  prisoner  exposed  to  the 
evils  which  I  humbly  conceive  are  inseparable 
from  civil  imprisonment  in  the  prison. 

1 158.  You  think  it  serves  a  man  of  good  charac- 
ter, and  whose  character  is  only  touched  by  the 
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fact  of  having  an  illegitimate  child,  to  be  put  into 
your  prison  as  a  criminal.  Does  character  im- 
prove if  a  person  is  a  criminal? — One  of  the 
objects  of  imprisonment  to  criminals  is  reforma- 
tion ;  at  least,  we  hope  so. 

1159.  There  is  at  present  no  limit  to  this  im- 
prisonment. As  long  as  a  woman's  friends  wish 
to  support  the  man  in  prison,  what  is  the  limit  ? — 
The  Debtors'  (Scotland)  Act  limits  it  to  a  year, 
but  the  Court  of  Session  has  interpreted  that  to 
mean  that  there  may  be  a  separate  imprisonment 
for  each  separate  instalment  of  aliment. 

1160.  It  may  amount  to  perpetual  imprison- 
ment, as  loni;  as  the  woman  wishes  to  support 
him  in  prison  ? — Scarcely  to  perpetual  imprison- 
ment, but  I  should  suppose  a  year  for  each 
quarter  of  ailment,  or  each  year,  it  may  be. 

1 161.  Are  you  aware  of  any  person  in  the  jail 
of  Glasgow  who  has  been  in  prison  for  seven 
years  upon  one  of  these  repeated  warrants  ? — No. 

1162.  Or  for  anv  period  longer  than  a  year? 
— Yes.  I  do  not  know  in  Edinburgh  or  Glas- 
gow, but  I  think  in  Ayr  there  was  a  case  of  a 
man  who  was  in  prison  for  over  a  year. , 

Chairman. 

1163.  For  more  than  800  days.  In  1875 
there  was  a  man  in  Ayr  prison  for  842  dajs? — 
That  one  does  not  appear  in  this  return,  which 
applies  only  to  last  year,  but  I  no  not  doubt  it  is 
correct. 

Mr .  Sji/nan. 

1164.  You  propose  to  correct  the  law  by  put- 
ting the  matter  m  the  hands  of  the  procurator 
fiscal,  and  making  it  a  criminal  offence?— ^^es. 

*  1165.  Would  it  be  equally  effective  to  leave 
it  to  the  sheriff,  in  the  first  instance,  to  limit  the 
time  in  case  of  default  of  payment? — And  to 
retain  ii  on  the  civil  side  of  the  prison  ? 

1166.  Yes? — That  does  not  meet  my  objec- 
tions to  the  effect  of  civil  imprisonment. 

1167.  It  affects  the  prison  discipline  in  civil 
cases  ? — Yes,  it  would  meet  the  other  points  with 
regard  to  the  case,  undoubtedly. 

1 168.  Because  some  people  are  of  opinion  that 
it  injures  a  man's  character  to  be  put  into  jail  as 
a  criminal,  notwithstanding  your  very  excellent 
reflations ;  you  think  some  people  are  of  that 
opinion,  or  you  can  perfectly  understand  it  ?— 
Undoubtedly,  either  upon  the  criminal  or  civil 
side. 

1169.  And  the  father  of  an  illegitimate  child 
may  object  to  be  made  a  rogue  and  vagabond  of, 
and  to  be  put  on  the  criminal  side  of  the  prison, 
notwithstanding  the  excellence  of  your  regula- 
tions ?-r  Undoubtedly. 

1 170.  In  the  case  of  mediiatione  fuffCBy  is  it 
necessary  that  there  should  be  a  case  pending  ? 
— No. 

1171.  Do  you  not  think  it  would  be  right  that 
if  a  man  wants  to  get  a  warrant  of  this  kind  he 
ou^ht  to  commence  an  action  at  the  same  time 
as  m  England? — I  think  so. 

Mr.  Grant 

1172.  I  merely  want  to  clear  up  this.  You 
were  asked  by  Mr.  Synan  whether  a  man  under 
the  present  system  might  not  be  subjected  to 
perpetual  imprisonment.  Is  it  not  the  case  that 
under  these  alimentary  cases  the  aliment  only  runs 
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Mr.  Grant — continued. 

for  a  certain  number  of  years  ? — Yes,  according 
to  the  decree  of  the  sheriff.  He  fixes  the  time 
at  which  it  is  to  cease  in  the  decree. 

1173.  There  could  be  no  case  of  perpetual 
imprisonment  under  the  present  system? — No, 
I  tnink  not. 

1174.  When  you  spoke  of  the  deterioration 
which  takes  place  in  a  man's  character  and  habits 
upon  the  civil  side  of  the  prison,  you  referred 
merely  to  his  acquiring  idle  nabits  and  associa- 
ting with  other  idle  men  ? — Quite  so. 

1175.  You  think  that  those  evils  would  be 
avoided  if  he  were  on  the  criminal  side  ? — Un- 
doubtedly he  would  be  made  to  work. 

1176.  And  the  authorities  of  the  prison  would 
have  more  power  over  him  to  prevent  any  such 
association? — Of  course,  he  would  not  be  allowed 
to  associate. 

1177.  In  your  examination  by  the  Lord  Advo- 
cate, you  stated  that  there  were  other  sources  of 
aliment,  besides  the  aliment  supplied  by  friends 
of  the  prisoner,  which  might  be  suggested ;  are 
you  prepared  to  suggest  any  other  sources? — 
I  have  heard  it  suggested  that  parochial  boards 
occasionally  advance  money  for  such  expenses. 
Whether  that  is  so  or  not  I  have  no  means  of 
saying. 

Mr.  Ramsay, 

1178.  Are  they  entitled  to  do  so  legally? — 
If  you  ask  me,  as  a  Scotch  lawyer,  that  question, 
my  opinion  is  that  it  is  not  a  lawful  application 
of  the  rates,  at  least  I  am  not  aware  of  any  clause 
in  the  Poor  Law  Amendment  Act  sanctioning 
such  an  application  of  the  rates. 

Mr.  Grant. 

1179.  Assuming  they  sometimes  do  supple- 
ment the  aliment,  or  supplv  the  aliment,  what 
do  you  think  is  the  object  of  doing  so? — To  avoid 
the  child  becoming  chargeable  to  the  parish ;  it 
is  quite  obvious  that  must  be  so. 

Col.  Alexander. 

1180.  You  spoke  of  several  prisoners  refusing 
to  work,  might  not  that  be  because  thev  were 
under  the  impression  that  they  would  thereby 
incur  disgrace  ? — I  do  not  think  so. 

1181.  Evidence  was  given  before  this  Com- 
mittee last  Monday  to  the  effect  that  a  man 
named  Walker  was  confined  for  three  whole 
days  in  prison  without  food  for  non-payment  of 
an  alimentary  debt  Do  you  know  what  the 
practice  in  the  prison  of  Scotland,  with  regard  to 
the  diet  of  prisoners,  is,  who  upon  admission  may 
have  no  money  before  the  aliment  is  paid  by  the 
woman?— Our  instructions  to  the  governor 
always  are  that  they  must  not  let  the  prisoner 
suffer  from  want  of  food.  They  must  give  the 
prison  diet  if  there  is  no  provision ;  but  we  hold 
that  there  is  thereby  constituted  a  debt  which 
the  prisoner  owes  to  the  Crown  if  it  can  be  re- 
covered. 

1182.  Would  the  practice  be  to  give  the  man 
the  prison  diet  and  then  to  charge  the  cost  of  the 
food  against  the  amount  of  aliment  which  was 
subsequently  paid  in? — I  think  so,  but  the 
governor  of  Glasgow  Prison  is  in  attendance,  he 
will  be  able  to  explain  the  details  of  that  better 
than  I  can. 

1183.  When  civil  prisoners  are  admitted  into 


Sir  Herbert  Maxwell. 
prisons,  are  they  uniformly  offered  work? — Yes; 
those  are  our  instructions,  or  rather  the  instruc- 
tions of  the  Secretary  of  State,  because  they  are 
contained  in  the  Secretary  of  State*s  Rules  for 
Prisons  in  Scotland.  It  is  ordered  that  thev 
shall  have  an  opportunity  of  working,  and  shall 
be  supplied  with  tools  and  materials  accordinuly, 
and  that  on  liberation  they  shall  receive  the  net 

Erofits  of  the  work  as  entered  in  the  governor's 
ooks. 

1 1 84.  It  is  not  from  ignorance  of  the  regulations 
that  they  remain  idle?— Oh  no,  these  regulations 
are  printed  and  hung  up  in  the  civil  department 
of  the  piison. 

Mr.  Campbell. 

1185.  You  are  of  opinion,  Mr.  Bell,  that  a 
man  who  has  an  illegitimate  child,  and  without 
sufficient  reason  refuses  to  aliment  it,  deserves  to 
be  punished  ? — Undoubtedly. 

1186.  And  to  be  treated  as  a  rogue  and  a 
vagabond  is,  perhaps,  not  too  bad  for  him  ? — No ; 
at  present  he  is  treated  as  a  rogue  and  vagabond 
if  he  leaves  it  chargeable  to  the  parish,  and  I  do 
not  see  any  difference  between  that  and  leaving 
it  chargeable  to  the  mother. 

.  1187.  Do  you  think  that  the  prospect  to  this 
man  of  being  incarcerated  as  a  criminal  prisoner, 
and  obliged  to  work,  would  be  a  more  effectual 
deterrent  than  to  be  treated  as  a  civil  prisoner  ? 
— Yes,  I  think  so. 

Mr.  Webster. 

1 188.  I  think  you  said  that  in  substance  you  were 
not  aware  of  any  particular  reason  for  the  excep- 
tion in  the  Act  of  1880  of  alimentary  debts  from 
the  operation  of  that  Act? — I  do  not  think  I  have 
said  that,  because  I  understand  that  alimentary 
debts  are  considered  favourites  of  the  law,  and  I 
suppose  it  was  upon  that  general  ground  they 
were  excepted. 

1189.  Is  there  not,  besides,  another  reason 
which  mav  have  induced  the  Legislature  to  in- 
troduce tne  exception  in  the  case  of  alimentary 
debts ;  namely,  the  difficulty  of  recovering  them. 
If  you  do  not  at  once  see  the  point  of  that 
question,  I  might  ask  you  this,  the  class  of 
tne  fathers  in  such  cases  is  generally  the  wage- 
earning  class  ? — That  is  generally  my  experience. 

1190.  And  the  fund  which  they  have  for  pay- 
ment is  their  wages  ? — Yes. 

1191.  Are  you  aware  that  there  is  a  practical 
difficulty  in  recovering  wages  by  an  arrestment 
in  cases  of  that  class ;  that  there  are  collusive 
arrangements  made  between  the  workmen  and 
their  masters  as  to  payment  ? — I  am  not  aware  of 
that,  but  of  course,  the  arrestment  has  been  so 
limited  in  all  cases,  that  it  is  more  difficult. 

1192.  It  would  be  difficult,  probably,  to  make 
good  that  debt  ? — Yes. 

1193.  You  do  not  propose  to  abolish  this  im- 
prisonment, except  by  providing  a  substitute 
which  you  have  given  us  r — No,  1  think  not. 

1194.  I  want  to  know  something  more  than  we 
have  even  learned  from  you  as  vet  as  to  the 
special  grounds  for  introducing  this  exceptional 
legislation  in  the  case  of  alimentary  debts.     At 

S resent  these  alimentary  debts  are  purely  civil 
ebts  ? — Yes,  with  this  exception,  that  it  is  at 
present  competent  for  the  inspector  of  the  poor 
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Mr.  Webster — continued. 

to  prosecute  criminally  if  a  man  leaves  his  illegi- 
timate children  charged  to  the  parish^  and  it  is  a 
mere  extension  of  that  principle  that  I  have  been 
advocating. 

1195.  There  is  no  instance  of  a  purely  civil 
debt  due  to  a  private  party  for  which  this  con- 
version of  it  into  a  crime  exists  ? — No,  I  am  not 
aware  of  any. 

1196.  Does  it  not  appear  to  you  that  that 
special  provision  in  the  80th  section  of  the  Poor 
Law  Act  proceeded  upon  grounds  of  public 
policy  or  upon  the  necessity,  as  the  Legislature 
felt  it,  of  saving  the  funds  of  a  public  board 
raised  from  the  ratepayers  from  unjust  claims  of 
this  kind  :  that  that  was  probably  the  ground  of 
the  Legislatur^e  in  introducing  it  in  favour  of  a 
public  board  only? — I  can  scarcely  speculate  upon 
what  was  the  motive  of  the  Legislature  in  1845 
in  making  this  enactment. 

1197.  At  all  events,  the  only  analogy  you  can 
point  to  exists  in  the  case  of  a  public  lK>ard  where 
a  charge  falls  upon  it  of  this  kind  ? — Yes,  that  is 
the  analogy  to  which  I  refer. 

1198.  Do  I  understand  that  you  would  repeat 
the  liability  to  apprehension  and  imprisonment, 
or  that  you  propose  and  apply  it  toties  quoties 
after  his  default  to  pay  the  aliment  occurs? — No, 
I  would  certainly  limit  it.  I  would  not  have  a 
man  prosecuted  oftener  than  a  certain  limited 
number  of  times. 

1199.  The  aliment  is  payable  quarterly,  of 
course.  Would  you  say  your  remedy  might  ap- 
ply once  a  year? — Once  a  year  might  probably 
be  adopted. 

1200.  Woidd  you  propose  to  apply  the  pro- 
visions of  the  80th  section  of  the  i^oor  Law  Act 
to  that,  that  is  not  exceeding,  in  the  discretion  of 
the  sheriff,  six  weeks,  I  thiiDi:,  off  imprisonment, 
and  with  or  without  hard  labour  ?  — Mj  impres- 
sion is,  it  is  60  days  under  that  section,  but  I 
have  not  eot  it  before  me. 

1201.  Not  exceeding  six  weeks,  and  with  or 
without  hard  labour,  in  the  discretion  of  the 
sheriff? — I  think  it  would  be  a  mere  extension  of 
the  clause  which  I  have  suggested. 

1202.  And  be  applicable  once  a  year  in  case  of 
repeated  failure  to  pay  alimentary  debt  ? — Yes. 
I  may  state  that  by  the  80th  clause  prosecutions 
may  be  repeated  under  it.  I  have  had  before  me  re- 
peated prosecutions  of  the  same  man  for  leaving  his 
tamily  again  and  again  chargeable  at  the  instance 
of  the  inspector  of  poor  with  the  concurrence  of 
the  procurator  fiscaL 

1203.  You  would  approve  of  having  the  pro- 
ceedings instituted  at  the  instance  of  the  mother 
herself  in  bastardy  cases  ? — Not  without  the  con- 
currence of  the  procurator  fiscal. 

1204.  You  would  have,  however,  the  proceed- 
ings put  in  motion  only  by  information  given  by 
the  mother  to  the  procurator  fiscal  ?  —  Yes, 
that  would  probably  be  the  only  channel. 

1205.  The  procurator  fiscal  would  not  him- 
self take  up  such  cases? — Not  without  an  infor- 
mation. 

1206.  Then  this  would,  in  effect,  be  a  verjr 
strong  compulsitor  to  enforce  payment  of  a  civil 
debt? — It  would,  undoubtedly. 

^  1207.  This  new  proposal  would  throw  an  addi- 
tional burden  upon  ttie  officials  and  the  procu- 
rator fiscal? — Yes,  of  course  it  would. 
0.107. 


Mr.  TFifti^cr— continued, 

1208.  And  to  a  certain  extent  it  would  throw 
additional  cost  upon  the  national  funds? — In 
what  respect? 

1209.  In  respect  of  both  of  these  proceedings 
and  of  the  supporting  of  the  party  in  prison  ? — I 
have  said  that  I  think  the  supporting  of  the 
party  in  prison  would  be  a  very  slight  charge,  if 
any  charge  at  alL  We  already  have  to  provide 
the  prison,  and  to  provide  the  governors  and 
warders.  The  Government  already  do  that  for 
the  benefit  of  the  creditor,  and  all  that  they 
would  have  to  provide  in  addition  would  be  the 
food,  and  upon  the  other  side  of  the  account  would 
be  the  prisoner's  work. 

1210.  It  might  happen  that  the  sheriff  might 
not  find  the  party  hable  to  hard  labour? — Un- 
doubtedly :  but  if  he  was  not  sentenced  to  hard 
labour,  it  does  not  mean  he  is  to  be  idle. 

121).  How  would  they  make  any  result  of 
labour  enforceable  from  him  if  he  was  not  sen- 
tenced to  hard  labour  ? — Hard  labour  is  a  very 
exceptional  sentence  in  Scotland.  The  great 
majority  of  criminal  prisoners  there  are  not  sen- 
tenced to  hard  labour.  All  convicted  criminal 
prisoners  in  Scotland  have  to  work,  and  the  dif- 
ference in  hard  labour  sentences  merely  is  that 
the  work  is  particularly  hard  and  irksome  for 
10  hours  a  day. 

1212.  "YJou  do  not  suppose  that  the  sentence 
in  these  cases  would  be  a  formidable  one? — No, 
I  think  not. 

1213.  You  have  already  been  asked  by  the 
honourable  Member  for  Limerick  whether  the 
inflicting  of  this  particular  form  of  punishment 
upon  a  debtor  who  is  at  present  a  civil  debtor 
would  not  be  stamping  upon  him  the  character  of 
a  criminal?— Of  course  it  would  be  undoubtedly 
making  him  a  unit  in  the  criminal  population, 
and  he  would  be  returned  as  a  criminal  prisoner 
when  he  is  now  returned  as  a  civil  prisoner. 

1214.  Might  it  not  be  that  the  neglect  or 
refusal  of  a  man  who  was  liable  upon  an  alimen- 
tary debt  might  be  owing  to  a  natural  feeling 
possibly,  in  some  cases,  of  injustice  having  been 
done  to  him  by  the  decree ;  it  does  not  follow 
that  a  defendant  in  a  civil  case  such  as  this 
would  be  necessarily  guilty,  as  we  must  presume, 
in  a  criminal  offence  proved  on  trial  by  a  jury; 
it  does  not  follow  tJiat  the  decree  would  neces- 
sarily be  a  just  and  righteous  one ;  would  you 
consider  that  the  making  the  neglect  or  refusal 
of  such  a  debtor  to  pay  the  aliment  a  criminal 
offence ;  that  point  is  a  matter  entitled  to  some 
consideration  ? — The  possibility  of  a  judge  having 
come  to  a  wrong  decision,  do  you  mean? 

1215.  Yes,  and  the  rankling  feeling  of  injus- 
tice in  somB  cases  in  the  mind  of  a  debtor  ? — 
That  he  would  rather  go  to  prison  than  pay  ? 

1216.  That  he  would  rather  go  to  prison  than 
pay  on  a  decree,  which  would  be  felt  by  some 
minds  as  a  painful  act  of  injustice ;  taking  that 
into  consideration,  might  not  that  be  an  allegation 
so  far  as  against  your  remedy  ? — Undoubtedly ; 
I  do  not  say  that  there  are  no  objections  to  it 
at  all. 

1217.  Might  a  debtor  not  after  all  be  really 
unable  to  pay  when  the  judge  sentencing  him 
might  come  wrongly  to  a  different  conclusion  in 
sending  him  to  prison? — Yes,  but  at  present  the 
same   risk   occurs   in    prosecutions  under    the 

h2  80th 
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Mr.  Webster^  continued. 

80th  section;     the    sheriif    may    decide    that 
wrongly. 

1218.  That  is,  in  the  case  of  the  parochial 
board  ? — Yes. 

1219.  You  would  reserve  the  liability  for  the 
civil  debt  over  and  above  the  criminal  imprison- 
ment, would  you  ? — Yes,  if  the  man  had  funds 
that  would  be  got  at,  I  should ;  1  do  not  think 
that  imprisonment  should  be  held  to  wipe  out 
the  debt. 

Mr.  Cochrari'Patrick. 

1220.  In  reference  to  a  question  which  fell 
from  the  honourable  Member  for  Aberdeen,  is  it 
not  the  fact  that  the  greater  number  of  criminal 
cases  not  being  sentenced  to  hard  labour  is,  that 
they  are  entitled  to  labour  to  a  certain  appreci- 
able amount,  and  that  the  sentence  to  hard  labour 
carries  an  improved  dietary  with  it? — Un- 
doubtedly that  is  one  of  the  considerations  which 
the  judge  has  in  view. 

1221.  Is  it  within  your  experience  that  the 
practical  effect  of  the  80th  Section  of  the  Poor 
Law  Act  of  1845  has  been  easily  worked  and 
satisfactory  in  its  results  ? — I  have  never  heard 
any  complaints  of  it,  and  I  have  seen  it  worked 
pretty  extensively. 

1222.  In  reference  to  a  question  that  fell  from 
the  honourable  and  gallant  Member  for  South 
Ayrshire  we  had  a  case  mentioned  to  us  where 
a  man  was  allowed  to  be  three  days  in  prison 
without  any  nourishment  or  food  whatever. 
Now,  supposing  that  man  had  been  in  delicate 
health,  and  that  in  the  result  such  as  death  should 
have  followed,  who  would  have  been  responsible 
for  that? — It  is  quite  plain  he  could  have  got 
food  at  once  if  he  had  chosen  to  work. 

1223.  The  allegation  was  that  he  ^ot  no  food  ? 
— I  do  not  know  whether  the  question  was  put 
to  him  whether  he  was  offered  food  with  the 
alternative  of  work. 

1224.  But,  supposing  he  had  had  no  food,  is  it 
likely  he  could  have  gone  on  that  length  of  time 
without  food  ? — No,  not  at  all ;  the  doctor  would 
have  interfered  at  once. 

Dr.  Cameron. 

1225.  An  honourable  Member  opposite  asked 
you  concerning  the  possibility  of  perpetual 
miiprisonment;  in  reply  to  the  honourable  Member 
for  Leith  you  said  that  the  imprisonment  could 
not  be  perpetual;  you  explained  at  the  same 
time  that  a  fresh  year's  imprisonment  was  com- 
petent upon  every  instalment  of  payment ;  is  not 
that  so  ? — I  apprehend  that  is  the  result  of  the 
most  recent  decision. 

1226.  Instalments  are  frequently  given  for 
quarterly  payments,  are  they  not? — Yes,  the 
sheriff  has  the  discretion  how  to  pay  it. 

1227.  The  instalments  are  frequently  quar- 
terly :  is  it  not  a  fact  that  aliment  is  fre<}uently 
given  for  10  or  12  years?— Ten  years  is  very 
conmion,  I  think.  There  are  different  rules  in 
different  courts. 

1 228.  If  not  granting  the  possibility  of  perpetual 
imprisonment,  you  have  shown  a  possibility  of  40 
years'  imprisonment? — ^Yes;  a  pretty  long  im- 
prisonment at  all  events. 

1229.  There  is  practically  a  possibility  of 
what  amounts  to  perpetual  imprisonment  ? — ^It  is 


Dr.  Cameron — continued. 

pretty  lone ;  it  depends  upon  how  old  a  man  is 
when  he  begins ;  and  it  may  be  very  long,  un- 
doubtedly. 

1230.  Indefinite  imprisonment  ?— Indefinite^ 
perhaps,  is  a  better  word  than  perpetual. 

1231.  The  present  Commissioners  of  Scotland 
have  recently  passed  some  rule,  ordering  a  de- 
duction of  one  i)enny  per  day  to  be  made  from 
the  aliment  of  civil  prisoners  for  firing  ? — It  was 
not  recent,  it  was  before  I  was  appointed  a  Com- 
missioner in  1880.  I  have  inquired  into  the 
history  of  the  matter  and  find,  that  when  the 
prisons  were  in  charge  of  the  county  boards,  some 
county  boards  made  the  charge  and  others  did 
not,  and  the  Commissioners  established  that  a 
uniform  rule  of  one  penny  a  day  for  fuel  for 
cooking  should  be  made. 

1232.  If  you  look  down  that  return,  you  will 
find  the  rates  of  aliment  allowed;  you  mentioned 
9^  as  the  aliment  you  have  allowed  in  Fife- 
shire  ? — I  spoke  from  memory ;  but  I  think  that 
was  what  1  used  to  allow. 

1233.  You  see  a  number  of  cases  in  which  the 
aliment  is  6  d.  and  5i  d.,  and  upon  the  last  page 
you  will  find  one  of  4  rf. ;  do  you  consider  that 

4  <f.  is  a  suflicient  aliment  ? — I  do  not  think  4  d. 
would  be  enough,  but  the  sheriff  probably 
was  of  opinion  that  the  man  had  a  little  of  his  own. 

1234.  There  is  4  d.  given  for  aliment,  and  1  d. 
is  knocked  off  that  for  firing,  is  not  that  so? — 
Yes,  that  is  to  say,  unless  he  chose  to  purchase 
cooked  provisions  from  the  outside  of  the  prison, 
then  there  would  be  no  deduction  for  firing. 
'1  he  Committee  will  understand  that  this  is  only 
firing  for  cooking  pnrposes ;  we  are  obliged  to 
provide  them  with  a  properly  warmed  cell. 

123<5.  If  he  had  to  pay  a  messenger  to  pur- 
chase his  provisions  from  the  outside,  he  would 
not  make  much  from  the  penny  ? — No. 

1236.  With  regard  to  the  point  you  have  put 
as  to  the  possibility  of  the  man  having  had  some 
means  of  nis  own,  is  it  not  the  usual  practice  in' 
such  cases  to  order  the  man  to  live  upon  what  he 
has  until  that  is  exhausted  before  awarding  any 
aliment  at  all  ? — Yes ;  that  was  my  practice  in 
Fife  when  I  was  sheriff-substitute  there ;  I  said 
you  must  renew  the  application  when  your  own 
funds  are  done. 

1237.  Assuming  that  practice  to  exist,  4  d.  per 
day  would  be  the  entire  amount  on  which  he 
would  have  to  subsist  ? — Yes,  and  I  have  no  hesi* 
tation  in  saying,  that  that  is  too  small;  there 
must  be  some  special  explanation  of  that. 

1238.  You  see  there  are  some  cases  of  5  d.  and 

5  J  d.  ? — Yes,  I  see  some  of  5i  rf. 

1239.  What  is  your  idea  of  5Jrf.  ?— He  would 
get  tolerable  prison  diet  if  he  chose  to  purchase 
it  for  that ;  he  would  not  get  probably  much  irom 
the  outside. 

1240.  Is  the  prison  diet  usually  offered  to  the 
prisoners? — Yes,  it  is  one  of  the  instructions  sus- 
pended in  the  prison  cells,  that  they  may  have  the 
prison  diet.  "  In  conformity  with  rule  102,  civil  pri- 
soners shall  be  charged  at  the  following  rate,  No.  3 
diet,3<f.;  No.  4  diet,  4  <f.;  No.  6  diet,  5  rf . ;  No.  6 
diet,  6  d. ;  No.  7  diet,  7  rf. 

Chairman. 

1241.  Give  us  a  specimen  of  the  diet  at  5d.  per 
day  now  ? — That  is  No.  6  diet. 

1242.  What 


Digitized  by 


Google 


ON  CIVIL   IMPRISONMENT  (SCOTLAND)  BILL. 


61 


15  May  1882.] 


Mr.  Bell. 


[  Contiriued. 
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1242.  What  would  you  give  a  man  for  3  d.  ? — 
Very  little  for  3  rf.  For  5  d.  he  would  get  No.  5 
diet :  ^^  Adult  males  under  sentence  as  follows: 
To  imprisonment  with  hard  labour  above  60 
days;  to  imprisonment  above  six  months  with 
or  not  with  hard  labour.  Breakfast :  eight  ounces 
of  oatmeal  made  into  porridge,  with  three-quarters 
of  a  pint  of  milk.  iJinner:  two  pints  of  barley- 
broth,  with  12  ounces  of  wheaten  oread,  or  2i  lbs. 
of  potatoes,  with  three-quarters  of  a  pint  of  milk 
and  8  ounces  ot  wheaten  bread.  Supper:  2  lbs. 
of  potatoes,  with  half-a-pint  of  milk,  or  6  ounces 
of  oatmeal  made  into  porridge  with  half-a-pint  of 
milk."    He  would  get  that  for  5  d. 

Dr.  Cameron, 

1243.  As  a  matter  of  fact,  do  many  persons 
take  the  prison  diet? — I  think  very  few. 

1244.  About  the  possibility  of  starving,  you 
have  mentioned  that  they  are  not  entitled  to  pri- 
son diet  unless  they  eiuer  pay  or  work  ? — No, 
with  this  explanation,  that  no  governor  would  allow 
a  man  to  starve.  The  doctor  would  prescribe  a 
diet  which  would  be  necessary  for  his  health  if 
such  a  thing  happened. 

1245.  We  have  had  it  stated  by  the  agent 
of  that  man  Walker  in  Ayr  Prison,  in  his  precog- 
nition given  to  the  agent,  that  he  asserted  that  he 
had  been  three  days  in  prison  without  food.  He 
came  in  on  a  Saturday.  Could  he  work  on  the 
Sunday  ? — No,  but  if  he  said  he  was  going  to 
work,  no  doubt  the  governor  would  have  given 
him  the  food.  I  should  not  like  myself  to  take  it 
as  a  matter  of  fact,  because  he  said  so,  that  he  did 
not  get  any  food  without  further  explanation.  If 
it  had  been  reported  to  Edinburgh  I  should  cer- 
tainly, by  telegram,  have  ordered  the  governor  to 
give  him  the  prison  food  at  once,  pending  the 
question. 

1246.  A  man  named  Tindal,  a  prisoner  in 
Glasgow  Prison  about  a  year  ago,  writes  me 
thus :  ^^  I  am  quite  prepared,  amongst  other 
cases,  to  confirm  what  has  been  stated  re- 
lative to  the  starving  case  alluded  to  in  to-day's 
paper.  I  myself  was  obliged  to  live  on  the 
charity  of  others  (until  I  got  assistance  from 
home),  from  Saturday  till  Monday  afternoon. 
But  a  worse  case  came  under  my  observation,  of 
which  the  following  are  the  particulars :  a  young 
man  (named  M^Cave),  who  had  met  with  an 
accident,  whereby  he  lost  all  the  fingers  on  his 
right  hand  but  the  thumb,  and  had  wrought  none 
for  eight  months  prior  to  his  imprisonment, 
applied  for  aliment,  but  was  refused;  the  con- 
dition of  his  hand,  of  course,  prevented  him  from 
workinir,  but  in  the  face  of  this  he  was  refused 
even  prison  fare,  and  had  to  be  maintained  by 
his  parents  outside."  This  is  a  letter  from  a 
civil  prisoner  in  Glasgow.  Now,  I  ask  you,  ac- 
cording to  the  general  rules  for  the  alimenting  of 
civil  prisoners  from  the  prison  fare,  whether  such 
a  case  as  that  could  have  occurred  ? — I  do  not 
think  so.  He  states  there,  as  1  read  it,  that  the 
aliment  was  refused.  That  is,  as  I  understand,  re- 
fused by  the  sheriff  or  magistracies,  who  must  have 
been  satisfied  that  he  had  some  means  of  aliment- 
ing himsel£ 

1247.  In  the  first  case  he  says,  that  he  himself 
was  in  that  position  ? — He  says,  "  I  myself  was 
obliged  to  live  on  the  charity  of  others."  He  does 
not  say  that  he  did  not  get  food.     The  governor 

0.107. 
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would  not  ask  where  he  got  the  money.     The 
governor  wi)uld  find  the  prisoner  had  monev  in  his 
pocket,  which  he  says  he  got  from  the  charity  of 
others. 

1248.  Without  working  on  the  Sunday,  he 
would  have  been  given  food  according  to  the 
prison  rules?— Yes,  as  a  special  case,  un- 
doubtedly. 

1249.  You  have  mentioned  one  case  of  a  minor 
whom  you  found  imprisoned  in  Glasgow  ? — Yes. 

1250.  I  have  a  communication  here  from 
your  oflice  in  which  mention  is  made  of  another 
case  in  Edinburgh  ?— Yes ;  there  is  a  minor  in 
prison  in  Edinbu^h  at  present,  I  believe.  James 
Halliday,  is  a  civil  prisoner  in  Edinburgh  at 
present,  and  he  states  he  is  20  years  of  age,  and 
IS  now  in  his  21st  year,  from  which  I  presume 
he  is  not  yet  21. 

1251.  He  does  not  say  when  the  child  of  which 
he  is  the  putative  father  was  born  '/—The  child 
was  born  five  years  ago,  and  the  man  is  now  20. 

1252.  Do  you  know  how  long  that  man  has 
been  in  prison? — I  have  the  warrant  here,  which 
will  probably  show  it.  The  date  of  the  fiat, 
that  is,  the  warrant  for  imprisonment,  is  the  9th 
December  1881.  I  do  not  know  whether  I  can 
give  the  date  when  it  was  executed. 

1253.  Have  you  got  the  decree  for  aliment? — 
Here  is  a  copy  of  it. 

1254.  When  was  it  given  ? — On  the  7th  day 
of  October  1881.  The  decree  states  that  a  male 
child  was  bom  on  the  30th  day  of  November  1877, 
of  which  child  the  defender  is  the  father. 

Mr.  Synaru 

1255.  How  long  was  he  imprisoned? — He  is 
imprisoned  at  present. 

1256.  But  before  that  statement,  how  long  had 
he  been  imprisoned  ? — He  cannot  have  been  im- 
prisoned before  December  1881  ;  the  date  of 
the  warrant  to  imprison  him  is  the  9th  December 
1881. 

Dr.  Cameron. 

1257.  This  man  is  a  labourer,  and  the  aliment 
has  been  at  the  rate  of  4  /.  a  year  ? — He  is  a 
labourer.  Halliday  is  a  tall,  nice-looking  fellow, 
the  secretary  reports.  He  is  very. nearly  21 
now. 

1258.  Take  that  particular  case  as  an  illustra- 
tion of  what  Mr.  Synan  asked  you  ;  if  that  man 
was  shown  to  be  unable  to  pay  the  amount  of 
back  aliment,  he  would  not  have  been  sent  to 
prison  as  a  criminal? — No :  not  if  he  was  unable 
to  pay,  certainly  not 

^  1259.  That  would  constitute  the  protection  in 
his  case;  the  procurator  fiscal  would  not  act 
unless  the  man  was,  in  his  opinion,  able  to  pay  ? 
— First  of  all,  the  procurator  fiscal;  and  se- 
condly, the  sheriff. 

1260.  There  is  another  drawback  to  the  pro- 
posal to  continue  anv  punishment  in  the  form  of 
civil  imprisonment ;  the  woman  has  to  pay  for  the 
aliment  on  civil  imprisonment ;  is  it  not  so  ? — Yes^ 

1261.  That  is  a  drawback  which  puts  imprison- 
ment as  a  remedy  out  of  the  hands  of  the  desti- 
tute ? — I  found  two  prisoners  in  Glasgow  Prison 
last  Thursdav,  both  of  whom  were  alimented  by 
women  who  had  sued  in  formA  pauperis. 

1262.  How  were  they  described  ? — One  was  at 
the  instance  of  **f  oor  Bridget  Staunton,"  and  the 
other  was  at  the  instance  of  ^^  poor  Helen  M^In- 

H  3  ^  tyre;'  j 
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tyre,"  which  showed  that  they  had  sued  in  forma 
pauperis. 

1263.  Can  you  give  us  what  the  aliment  in 
those  cases  was  ? — Sixpence  a  day  in  each  case. 

Sir  Herbert  Maxwell. 

1264.  How  long  had  they  been  in  prison? — 
Thomas  Collins  was  incarcerated  on  the  .14th 
March,  and  Robert  Brown  was  incarcerated  on 
the  10th  January  of  this  year. 

Dr.  Cameron. 

1265.  With  respect  to  imprisonment  for  rates^ 
an  honourable  Member  asked  you  whether, 
under  the  present  system,  the  collector  approves 
the  debt,  and  the  sheriff,  without  entering  into 
the  ability  of  the  prisoner  to  pay  it,  grants  his 
warrant  for  imprisonment? — Yes,  I  apprehend 
that  is  so  in  some  cases. 

1266.  Is  not  that  so  with  all  civil  imprison- 
ment ? — Yes. 

1267.  There  is  no  inquiry;  wherever  civil 
imprisonment  exists  in  Scotland,  the  man  is  im- 
prisoned without  any  inquiry  as  to  his  abilibr  to 
pay  or  not? — Yes,  and  upon  the  signature  of  the 
sheriff  clerk. 

1268.  Which  is  inhibited  as  a  matter  of  course 
on  the  application  of  the  creditor  ? — Yes. 

1269.  About  the  Dunblane  case  of  rates,  you 
mentioned  that  the  prisoner  had  funds  ? — ^I  speak 
with  great  diffidence  about  this  case,  because  it 
occurred  some  time  ago ;  I  did  not  look  into  it 
with  a  view  to  this  inquiry, 

1270.  You  believed  the  prisoners  were  per- 
sons of  property  who  could  have  paid  ?  — 
That  is  my  general  impression. 

1271.  If  they  could  have  paid,  could  not  their 
funds  have  been  got  at  without  imprisonment  ? — 
I  should  think  so;  it  depends  upon  how  they 
were  invested. 

1272.  Could  the  funds  have  been  got  at  by 
means  of  imprisonment,  unless  they  eiSier  chose 
to  give  them  up  or  to  apply  for  cessio? — I  should 
suppose  not. 

1273.  About  the  imprisonment  for  four  weeks 
for  rates,  would  it  not  seem  to  you  an  intelligible 
reason  for  limiting  the  imprisonment  to  a  short 
period  that  in  cases  where  the  rates  were  high 
and  the  amount  of  rates  was  great,  the  person 
must  be  a  person  of  some  property  ;  as  a  lawyer, 
does  not  that  appear  to  you  reasonable  ? — Yes. 
The  particular  period  of  four  weeks  I  really 
have  not  appliea  my  mind  to ;  I  have  not  ap- 
plied my  mind  to  the  question  of  the  duration  of 
the  imprisonment. 

1274.  As  to  making  a  civil  delict  into  a  crime, 
is  it  not  a  fact,  that  by  a  recent  statute  the  non- 
keeping  of  books  was  made  a  crime  in  certain 
instances  ? — Yes. 

1275.  Is  it  not  a  fact  that  a  number  of  presump- 
tive frauds  were  scheduled  as  crimes  in  an  Act 
dealing  with  a  very  analogous  matter  ?-^Ye8. 

1276.  Then,  beyond  that,  is  not  a  parent 
criminally  liable  for  the  support  of  his  legitimate 
child  in  case  of  the  child  coming  to  any  ill  through 
his  neglect? — Yes,  certainly. 

1277.  Does  it  appear  to  you  to  be  any  violent 
extension  of  the  principle  r — The  parent  of  a 
lawful  child  would  be  criminally  liable  for  neg- 
lect; the  mother  of  an  illegitimate  child  might, 
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perhaps,  be  liable  for  neglecting  it  and  causing 
its  death. 

1278.  And  the  father  of  an  illegitimate  child? 
— Not  of  an  illegitimate  child,  because  he  has  not 
the  custody  of  it 

1279.  Do  you  consider  it  a  violent  stretch  of 
the  same  principle  to  make  it  cover  the  case  of 
the  father  of  a  legitimate  child  who  can  pay  for 
the  support  of  the  child  and  who  will  not  ? — I 
think  not. 

1280.  As  to  the  additional  expense,  I  ask  you 
this,  in  your  capacity  of  commissioner  in  the 
administration  of  prisons,  do  vou  think  that  any 
additional  expense  that  might  be  incurred  on 
behalf  of  the  public  would  be  compensated  for 
by  the  improved  order  you  would  have  in 
prison? — I  think  so;  it  would  be  very  slight 
indeed,  and  amply  compensated  for  by  the  ad- 
vantages to  prison  discipline. 

1281.  One  question  as  to  the  proposal  that  the 
sheriff  should,  at  the  time  of  granting  aliment, 
decide  as  to  the  ability  of  the  man  to  pay  it,  and 
the  imprisonment  to  which  he  should  be  subject 
in  the  case  of  failure ;  does  not  this  objection 
suggest  itself  to  you,  that  aliment  is  a  debt  that 
extends  over  many  years,  and  that  the  ability 
to  pay  it  may  vary  at  different  periods? — Quite  so. 

Mr.  St/nan. 

1282.  Will  it  not  apply  whether  to  a  civil  or 
criminal  offence? — There  will  be  a  separate 
inquiry  in  each  case. 

1283.  Before  the  sheriff? — I  do  not  see  how 
it  can  be  very  well. 

1284.  If  there  is  a  new  action  commenced 
before  the  sheriff? — There  would  not  be  a  new 
action. 

1285.  Wlien  the  case  first  comes  before  the 
sheriff,  it  may  be  immediately  after  the  child  is 
born,  or  it  may  be  at  the  end  of  12  months; 
there  will  be  a  suit  for  aliment  then  ? — Yes. 

1286.  And  that  suit  will  then  be  decided  ?— 
Yes. 

1287.  And  the  question  of  the  man's  liability 
and  of  his  paternity  would  be  decided  by  the 
sheriff;  the  court  having  decided  that,  then, 
until  the  year  came,  he  coiJd  not  decide  for  the 
future,  and  the  woman  would  go  before  the 
sheriff  for  the  aliment  for  the  second  year  ? — She 
does  not  require  to  do  it ;  according  to  our  prac- 
tice the  original  decree  covers  all,  and  she  has 
not  got  to  go  back  to  the  sheriff. 

1288.  It  covers  all  the  future?— Yes.  He 
fixes  the  period  of  seven  or  10  years  as  the  case 
may  be. 

Chairman. 

1289.  It  is  sometimes  puberty  and  sometimes 
pupilarity  ? — Yes,  until  the  child  is  able  to  do 
something  for  itself. 

Mr.  Synan. 

1290.  Is  not  that  a  pure  matter  of  practice? — 
It  would  oblige  the  woman  to  go  back  again  and 
again. 

1291.  Will  it  not  involve  the  woman  going 
back  if  you  make  it  a  criminal  offence,  going  to 
the  procurator  fiscal? — She  would  probably  re- 
quire to  go  back  as  a  witness  in  the  criminal 
prosecution. 

1292.  In  your  examination  you  have  stated 
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that  these  two  women  who  were  suing  in^formd 
jpauperis  were  actually  supporting  their  seducers 
in  prison  ? — Yes ;  that  is  so. 

1293.  And  you  said  you  do  not  know  from 
what  source  the  support  comes  ? — No. 

1294.  It  has  been  stated  in  this   Committee 
that  it  comes  from  friends  ? — Yes. 

1295.  It  is  then  the  friends  of  the  women  who 
are  proceeding  or  aiding  them  to  proceed? — Yes. 

1296.  It  has  also  been  stated  before  this  Comr 
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mittee  that  a  man  known  to  be  a  pauper  is  sued 
and  nut  into  prison  sometimes  in  order  to  compel 
his  friends  to  come  forward  and  pay  the  debt : 
do  you  believe  that  to  be  so  ? — If  you  say  it  has 
been  stated  in  evidence,  I  have  no  reason  to 
doubt  the  fact 

1297.  Does  it  not  seem  to  be  a  kind  of  a  Scotch 
feud  between  the  friends  of  the  woman  and  the 
friends  of  the  man  ? — ^I  think  so. 


Mr.  BoDLiNGTON  BuGLASS,  Called  in ;  and  Examined. 


Chairman. 

1298.  Aee  you  Governor  of  Glasgow  prison? — 
I  am. 

1299.  How  long  have  you  held  that  office? — 
I  have  been  at  Glasgow  about  a  year  and  three 
quarters,  but  I  have  had  20  years'  experience 

1300.  As  a  governor  of  Scotch  prisons? — I 
have. 

1301.  You  were  formerly  in  Dundee? — Yes. 

1302.  Before  that  where  were  you  ?  —  At 
Greenock. 

1303.  I  believe  you  have  given  considerable 
attention  to  the  subject  of  imprisonment  for  civil 
debt  ? — I  have. 

1304.  You  gave  evidence,  I  think,  before  the 
Select  Committee  of  the  Fraudulent  Debtors 
(Scotland)  Bill  of  1880?— I  did,  my  Lord. 

1305.  And  the  question  of  the  propriety  of  the 
abolition  of  imprisonment  of  civil  debt  generally  ? 
— Yes,  specially  for  that. 

1306.  Did  you  direct  your  evidence  at  that 
time  to  the  question  of  abolishing  imprisonment 
for  alimentary  debts  ? — No,  that  was  not  generally 
referred  to  on  that  occasion. 

1307.  Would  you  kindly  tell  us,  as  regards  the 
prison  of  Glasgow,  what  has  been  the  effect  of 
the  abolition  of  civil  imprisonment  for  debt 
generally? — So  far  as  the  prison  of  Glasgow 
itself  is  concerned,  the  result  of  the  abolition  of 
civil  imprisonment  for  civil  debts  has  been  very 
marked.  During  the  last  vear  of  the  old  state 
of  things,  1880,  280  civil  prisoners  were  received 
into  the  prison  ;  there  was  a  daily  average  of  30 
of  the  same  class  of  prisoners  detained  during  the 
whole  year. 

1308.  For  the  past  year,  1881,  the  first  year 
that  the  new  Act  was  in  operation,  what  has 
been  your  experience  ? — There  has  been  a  very 
great  reduction  in  the  number. 

1309.  The  total  committals  to  the  prison  have 
niunbered,  how  many  ? — Nineteen. 

1310.  And  the  daily  average  number  was,  how 
many  ? — Two. 

1311.  Will  you  kindly  classify  these  19 
prisoners  ? — Of  these  19  prisoners,  for  aliment 
oy  wives  and  children  were  15,  ad  factum  pre^ 
standum  2,  meditatione  fugcB  2 ;  total  19. 

1312.  In  the  cases  of  the  alimentary  debtors, 
what  were  the  cumulo  amounts  for  which  they 
were  incarcerated  ? — The  total  amount  of  debts 
owing  by  the  15  prisoners  was  474  /.  2  «.  7  d. 

1313.  The  largest  amount  being?— £.166 
lls.^d. 

1314.  And  the  smallest?— £.8  10*. 
0.107. 
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1315.  And  the  average?— £.31  12*.  2d. 

1316.  Would  you  tell  us  what  number  of  the 
15  were  for  the  aliment  of  wives,  and  what 
number  for  the  aliment  of  children  ? — No,  I 
have  not  that  distinguished ;  I  have  them  alto- 
gether. 

1317.  Can  you  tell  what  proportion  of  the 
474 1.  2  s,  7  d,  was  for  aliment  proper,  and  what 
proportion  for  expenses  ?  —-Do  you  want  it  in  the 
aggregate. 

1318.  Yes?-Of  the  sum  of  474/.  2*.  7  d. 
altogether  due,  the  proportion  due  for  aliment 
was  356  /.  6*.  3rf.,  and  for  expenses  117/.  16*.  4rf. 

1319.  I  believe  you  are  prepared  to  put  in  a 
table,  if  the  Committee  desire  it,  distiuguising 
in  each  case  the  amount  of  the  aliment  debt 
proper,  and  of  the  expenses  ? — Yes,  I  can  do  that 
{The  Witness  handed  in  the  Table.) 

1320.  Taking  the  largest  case  of  166  /.,  what 
are  theparticiJars  of  that ;  it  was  a  very  large 
sum.  Was  it  for  the  aliment  of  a  child  or  of 
a  wife  ? — I  think  it  was  for  the  aliment  of  a  wife. 
There  had  been  considerable  litigation  previously 
to  imprisonment;  I  could  not  tell  the  amount 
exactly. 

1321.  There  must  have  been  a  large  sum  for 
costs  ?— Yes ;  46  /.  5  5.  4  rf. 

1322.  Of  these  alimentary  debtors,  did  any 
apply  for  and  receive  aliment  at  the  rate  of  6  d. 
per  day  ? — Yes,  five. 

1323.  Did  one  debtor  make  application  for 
aliment,  and  was  it  refused  on  both  occasions  ? — 
Yes. 

1324.  Why? — The  magistrate  to  whom  the 
application  was  made  thought  that  he  had  funds. 

1325.  What  was  the  consequence  of  the  re- 
fusal ? — In  order  to  prevent  the  man  starving,  we 
had  to  feed  him. 

1326.  Is  that  your  practice  generally? — No; 
we  offer  them  work,  and  endeavour  to  make  them 
work  first. 

1 327.  Is  that  a  rule  ? — No ;  it  is  in  my  discretion. 

1328.  You  say  your  practice  has  always  been 
to  offer  every  cW\\  prisoner  work  ? — Yes. 

1329.  Since  the  Act  of  1880  was  passed,  do 
you  offer  all  the  alimentary  prisoners  work? — ^Yes. 

1330.  Ifthey  wishit?— Yes. 

1331.  Do  you  find  that  they  do  work  gener- 
ally ? — No ;  very  few. 

Mr.  Armitstead. 

1332.  Do  they  consider  it  an  indignity  to  have 
to  work  ? — I  presume  so. 

H  4  *  1333.  You 
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1333.  You  said  you  offer  them  work  if  thev 
"wish  it.  Did  you  mean  that  whether  they  wish 
it  or  not,  you  always  offer  them  work  ? — Yes ; 
the  officer  in  charge  of  the  debtors'  ward  always 
offers  them  work,  and  they  take  it  if  they  like. 

1334.  They  are  all  offered  work,  and  if  they 
wish  to  have  it  they  get  it? — Yes. 

1335.  But  they  seldom  take  it? — They  sel- 
dom take  it. 

1336.  In  the  case  of  a  man  being  refused 
aliment,  or  during  the  time  when  there  has  been 
no  opportunity  of  his  obtaining  aliment,  what 
do  you  do? — As  I  said  before,  we  offer  him 
worK  in  the  first  instance,  and  if  he  applies 
for  aliment  and  is  refused,  we  are  obliged 
to  feed  him  unless  he  is  alimented  by  other 
prisoners. 

1337.  You  would  not  let  him  starve  or  be 
three  days  without  food  ? — No,  unless  I  thought 
him  contumacious. 

1338.  Take  the  case  of  a  man  incarcerated  on 
a  Saturday  night,  and  Sunday  coming  next  day, 
so  that  you  could  not  get  the  question  of  ali- 
ment settled;  what  would  you  do  on  the 
Sunday  ? — The  officer  in  charge  would  bring  his 
case  to  the  attention  of  the  doctor,  who  would 
immediately  order  him  to  be  fed,  and  in  the  event 
of  the  doctor  not  being  there,  he  would  be  sup- 

Elied  with  the  prison  food  and  we  should  debit 
im  with  it. 

1339.  Has  any  civil  prisoner  ever  remained  a 
day  in  your  gaol  without  food  ? — I  could  not  say 
so.  This  very  same  man  that  I  referred  to, 
who  applied  twice  for  aliment,  got  no  food  from 
us  for  a  considerable  time,  but  I  know  he  was 
alimented  by  the  other  debtors,  for  they  told  me 
so. 

1340.  There  is  not  much  opportunity  of  getting 
aliment  from  other  debtors  now?  —  No,  not 
now. 

1341.  There  are  often  only  two  or  three  pri- 
soners ? — There  are  three  just  now. 

1.S42.  Then  that  source  of  aliment  would  al- 
most be  at  end  now  ? — It  would  not  be  so  avail- 
able now. 

Mr.  Mackintosh. 

1343.  Do  you  search  a  prisoner  when  he  comes 
in  to  see  whether  he  has  any  money  about  him  ? 
— No ;  they  keep  their  money;  wc  only  take  the 
tobacco  if  they  have  any. 

Chairman. 

1344.  Would  the  aggregate  number  of  days  in 
confinement  in  prison  of  the  15  debtors  be  large? 
— Yes,  the  aggregate  number  of  days  of  confine- 
ment of  the  15  debtors  was  575. 

1345.  The  longest  period  being  what? — One 
hundred  and  sixty-four  days. 

1346.  The  shortest  ?— Two. 

1347.  The  average  ? — ^Thirty-eight  days  each. 

1348.  Be  so  good  as  to  tell  us  the  results  of 
the  15  incarcerations? — I  may  explain  I  had 
some  difficulty  in  making  out  this  table  as  re- 
gards the  result  exactly. 

1349.  Have  you  the  table  there  ?— Yes.  {j:he 
Table  was  handed  in.) 

1350.  You  may  give  any  explanations  you 


Chairman — continued. 

think  necessary? — The  result,  so  far  as  could 
be  ascertained,  of  the  imprisonment  of  these  15 
persons  for  alimentary  debt  was,  that  only  one  paid 
the  full  amount  of  the  debt  and  expenses  for 
which  he  was  incarcerated ;  three  paia  modified 
amounts  in  order  to  secure  release,  and  three 
were  liberated  by  arrangements  made  without 
payment. 

1351.  Arrangements  with  the  incarcerating 
creditor? — Yes;  two  by  decree  of  cessio;  one 
upon  executing  a  disposition  omnium  bonorum; 
one  by  decree  of  the  court  of  session,  and  the 
remaining  four  tired  out  their  creditors,  and  were 
liberated  as  soon  as  the  provision  for  aliment  was 
exhausted. 

1352.  Were  there  any  liberated  upon  promise 
of  marriage  ? — None  whatever, 

1353.  Have  you  ever  known  such  a  thing  ?— 
Not  in  my  experience. 

1354.  In  your  experience,  is  incarceration  used 
as  a  compulsitor  to  bring  about  a  marriage  ? — ^I 
have  never  heard  of  it. 

1355.  You  never  heard  of  that  being  the  kind 
of  arrangement  upon  which  the  imprisoned  per- 
sons were  let  out  of  prison  ? — Never. 

1356.  What  is  your  opinion  as  to  the  efficacy 
of  civil  imprisonment?— My  opinion  is  the  same 
as  I  expressed  in  the  last  Committee,  in  1880 ;  I 
do  not  think  it  is  of  any  value  whatever  as  a 
compulsitor  to  recover  a  debt  when  once  a  person 
is  sent  to  prison,  but  I  give  no  opinion  as  to  what 
it  may  be  before  he  is  sent  to  prison.  I  have  no 
knowledge  of  that ;  but  after  a  person  goes  to 
prison  it  has  been  incontestably  proved  it  is  not 
of  any  value. 

1357.  Whether  the  existence  of  the  power  of 
imprisonment  leads  to  debts  being  paid  you  very 
properly  leave  to  the  judgment  of  the  Com- 
mittee ? — Yes. 

1358.  That  is  a  probability  which  any  man  of 
sense  can  judge  of  as  well  as  you  can  ? — Yes. 

1359.  Are  you  in  favour  of  the  abolition  of 
imprisonment  for  alimentary  debts  ? — I  am. 

1360.  Are  you  in  favour  of  its  abolition 
without  any  substitute  or  remedy  ?  —  I  think 
there  should  be  a  remedy  of  some  sort,  but  it 
should  be  simple, 

1361.  There  must  be  some  distinction  in  your 
mind  between  alimentary  debts  and  other  debts, 
if  you  think  there  should  be  a  substitute  remedy 
in  the  one  case  and  not  in  the  other? — I  must 
confess  I  have  a  difficulty  myself  in  making  a 
debtor  a  criminal. 

1362.  Then  what  would  you  propose  ? — Merely 
just  carrying  out  the  same  system  as  at 
present,  but  instead  of  making  the  incarcerator 
or  the  creditor  the  party  who  should  send  the 
debtor  to  prison,  I  would  make  it  the  sheriffi 

1363.  Would  the  idea  be  to  allow  a  warrant 
for  incarceration  to  issue  only  after  the  question 
of  the  propriety  of  its  issuing  had  been  settled  by 
the  judge  ? — Yes,  and  after  the  alimentary  debt 
had  been  proved,  and  the  debtor  charged,  the 
easiest  process  would  be  to  imprison  the  man 
for  contempt  of  court. 

1364.  For  not  paying  when  he  could  pay? — 
Yes. 

1365.  Would  you  i-equire  that  it  should  be 
established  to  the  satisfaction  of  the  sheriff  that 
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he  was  able  to  pay? — Yes,  that  would  be  the 
inquiry  after  the  charge  had  expired. 

1366.  By  simple  petition  to  the  sheriff  ?— By 
simple  petition  by  tne  creditor  or  his  agent  to 
the  sheriff,  and  saying  that  this  party  ha^  dis- 
obeyed the  charge  of  his  Lordship. 

1367.  Asking  that  a  warrant  of  imprisonment 
should  issue  causa  cognita,  and  the  causa  which 
would  be  cognita  would  be  the  ability  to  pay  ? 
— Quite  so. 

1368.  Would  you  propose  to  leave  the  liability 
to  aliment  the  debtor  on  the  head  of  the  cre- 
ditor ?— No ;  I  do  not  think  so. 

1369.  What  proposal  would  you  make  as  to 
his  aliment?— If  the  party  was  committed  to 
prison  for  contempt  of  court,  that  is  already  pro- 
vided for  by  the  prison  regulations. 

1370.  Will  you  tell  us  the  provision  on  that 
subject  ? — There  is  something  general  at  oage  1 1 1 
of  the  Secretary  of  State's  Kules  for  Manage- 
ment of  Prisons  in  Scotland,  "  prisoners  con- 
victed of  sedition  or  seditious  libeL" 

1371.  You  had  better  give  ua  the  rules 
relative  to  aliment  in  cases  of  contempt  of 
court? — At  pa^e  1)2  it  says  this,  that  he  is, 
**  to  have,  at  his  own  cost,  the  use  of  private 
furniture  and  utensils  sirttable  to  his  ordinary 
habits,  to  be  approved  by  the  governor."  Then, 
"any  money  in  the  hands  of  the  governor 
belonging  to  any  such  prisoner  may  be  applied 
to  the  purpose  of  making  special  provision  for 
him  in  cases  where  the  prisoner  is  by  those  rules 
required  to  make  any  payment  in  respect  of  such 
special  provision.  He  may  with  the  sanction  of 
the  visiting  committee  supply  his  own  food  on 
giving  due  notice  beforehand  at  the  time  re- 
quired." Thea  it  says,  "  articles  of  food  shall  be 
received  only  at  such  hours  as  may  be  laid  down 
from  time  to  time."  He  gets  all  these  things 
which  he  is  entitled  to  get  by  virtue  of  being  m 
prison  for  contempt  of  court. 

1372.  Is  there  any  provision  in  the  prison  re- 
gulations applicable  to  contempt  of  court  for  the 
case  of  a  prisoner  who  has  no  means  of  his  own 
to  provide  his  food? — He  would  be  kept  at  the 
expense  of  the  prison. 

J  373.  You  would  propose  to  treat  it  as  a  con- 
tempt of  court,  and  feed  him  at  the  public  cost, 
in  fact  ? — It  practically  comes  to  that  if  he  could 
not  do  it  himself. 

1374.  But  if  he  could,  you  would  insist  on 
applying  his  own  money  to  it  ? — Yes. 

1375.  You  have  told  us  that  you  felt  a  diffi- 
culty in  converting  a  civil  debtor  into  a  criminal, 
because  of  the  non-payment  of  his  debt ;  what 
are  the  grounds  of  the  diflSculty  ? — It  appears  to 
me  rather  an  extensive  step  for  a  person  who 
is  a  civil  prisoner,  confined  for  a  civil  debt,  to  be 
made  a  criminal,  and  to  put  him  on  one  side  of 
the  prison  instead  of  the  otner,  making  him  become 
a  cnminal  and  be  returned  in  the  criminal  returns, 
when  he  has  done  nothing  more,  in  fact,  than  what 
has  always  been  recognised  as  a  civil  obligation. 

1376.  In  short,  you  do  not  think  it  would  be 
just  to  make  a  crime  out  of  the  mere  non-satis- 
faction of  a  civil  liability  ? — Precisely. 

1377.  Although  that  liability  happens  to  be 
in  the  nature  of  an  alimentary  debt  ?— Yes ;  I 
may  say  that. 

0.107. 
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1378.  Do  you  think  there  would  be  any  diffi- 
culty in  practice  in  working  out  your  proposal  ? 
— I  think  it  would  not  be  so  satisfactory,  pos- 
sibly, as  by  making  the  debtor  a  criminal. 

1379.  Your  objection  is  one  of  principle? — 
My  objection  is  one  of  principle. 

1380.  Would  you  propose  to  subject  the 
prisoner  imprisoned  as  for  contempt  of  court  to 
the  ordinary  prison  discipline  ?— He  should  be 
subjected  to  the  regulations  made  entirely  for 
that  class  of  prisoners. 

1381.  Would  you  make  him  work?— Oh,  de- 
cidedly I  would  make  him  work. 

1382.  If  you  fed  him  at  the  prison  cost? — 
Yes. 

1383.  But  you  would  subject  him  to  the 
kind  of  prison  discipline  appropriate  to  pri- 
soners subject  to  imprisonment  for  contempt  of 
court,  and  you  would  make  him  work? — Un- 
doubtedly. 

1384.  Do  you  think,  if  you  exercised  the 
power  to  make  him  work,  there  would  be  much 
addition  to  the  charge  on  the  public  exchequer  ? 
— I  would  not  expect  any  in  the  case  of  a  pri- 
soner able-bodied. 

1385.  They  would  usually  be  able-bodied 
men  ? — Yes,  and  very  probably  tradesmen. 

1386.  From  your  experience,  you  think  you 
would  get  the  value  of  their  food  out  of  them  ? — 
Yes,  and  much  more. 

1387.  You  do  not  think  much  expense  would 
come  upon  the  public? — Not  in  regard  to  the 
cost  in  prison. 

1388.  Be  good  enough  to  tell  us  about  the 
next  head  where  there  are  two  prisoners  incar- 
cerated on  decrees  ad  factum  prestandum ;  what 
were  the  facts  which  they  had  been  ordained  to 
perform  ? — There  was  one  for  failing  to  deliver 
up  some  articles  of  boot-trade  furnishing. 

1389.  And  the  other  ?^The  other  some  office 
furniture. 

1390.  Imprisonment  would  still  remain  under 
this  Bill  for  both  of  these  failures? — I  imagine 
so. 

1391.  These  were  facts  which  nobody  else 
could  perform  except  themselves  ?—  Quite  so. 

1392.  And  it  could  only  be  obstinacy  that  fire- 
vented  them  from  performing  these  facts  ? — Yes, 
I  think  so.  In  both  cases  they  delivered  up  the 
goods. 

1393.  Then  the  imprisonment  was  effectual  in 
their  case  ? — Yes. 

1394.  In  both  those  cases  ?— Yes. 

1395.  How  soon  did  they  do  so?— One  after 
an  imprisonment  of  a  week,  and  another  after  an 
imprisonment  of  eight  days. 

1396.  They  never  applied  for  aliment? — 
Neither  of  thera. 

1397.  There  were  two  cases  of  meditatione 
fuga  imprisonments.  Be  good  enough  to  give 
the  Committee  particulars  of  those  cases? — One 
of  the  defenders  was  imprisoned  for  182  days. 

1398.  Was  he  alimented  by  anybody? — He 
was  alimented  by  his  wife,  and  he  received 
4  /.  3  5.  6  rf. 

1399.  Did  his  wife  incarcerate  him  ? — I  think 
it  was. 

1400.  Was  he  going  to  run  away  from  her? — 
That  was  the  assertion. 

I  ^401.  The 
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1401.  The  flight  was  from  the  wife?— The 
flight  was  from  her. 

1402.  What  led  to  his  liberation  ? — I  have  not 
got  the  exact  facts,  but  if  I  recollect  rightly ,  he 
tired  the  poor  woman  out. 

1403.  That  is  to  say  the  aliment  ceased? — 
Yes,  the  aliment  ceased. 

1404.  In  the  other  case,  how  long  was  the  im- 
prisonment?— Eight  days. 

1405.  And  what  was  the  end  of  it  ?  —The  man 
was  liberated  by  the  incarcerator's  a^ent. 

1406.  1  think  you  have  already  given  us  ^'our 
views  as  to  the  efficacy  or  inefficacy  of  impnson- 
ment  in  compelling  payment  of  debt? — Yes; 
generally. 

1407.  Is  there  anything  else  that  your  ex- 
perience suggests  as  likely  to  be  useful  to  the 
Committee? — I  think  not,  except  that  I  quite 
agree  with  Mr.  Commissioner  Bell  in  regard  to 
the  inutility  of  civil  imprisonment  as  at  present 
<»rried  out,  and  its  being  the  weakest  part  of 
prison  administration. 

1408.  1  rather  think  the  oroposals  you  have, 
although  differing  from  Commissioner  Bell's, 
would  get  rid  of  his  objections  ? — I  think  so. 

1409.  You  would  propose  to  subject  the  im- 
prisoned person  to  adeq^uate  prison  discipline  ? — 
Yes,  and  to  do  away  with  the  association  that  at 
present  exists  in  the  case  of  civil  prisoners. 

1410.  You  mean  that  thev  herd  together  ? — 
Yes,  and  one  corrupts  the  otners. 

1411.'  They  acquire  idle  habits? — Yes. 

1412.  And,  probably,  are  getting  lower  in 
nhyeique  every  day  ? — Yes,  and  in  morals  also, 
I  am  i^raid.  The  evils  of  prison  association 
being  so  constantly  before  people,  it  seems  re- 
markable that  it  should  be  continued  in  the  case 
of  civil  debtors. 

1413.  There  are  very  few  in  prison  to  asso- 
ciate together  now  ? — "i  es,  that  is  so. 

1414.  Yon  have  a  table  as  to  ad  factum  prestan^ 
dum  cases  and  meditations  fug  (B  cases  ? — Yes. 

1415.  That  you  will  hand  in,  as  you  have  done 
the  others  ? — Yes. 

Mr.  Mackintosh. 

1416.  I  did  not  get  exactly  at  what  the  class 
of  aliments  were  as  to  all  Illegitimate  children  ? — 
I  think  I  gave  it. 

Chairman. 

1417.  Were  all  the  cases  of  fathers  put  in  for 
failure  to  aliment  their  children  cases  oi  putative 
fathers  of  illegitimate  children  ?^— Entirely  so. 

1418.  There  was  no  case  of  fathers  of  lawful 
children  ? — No. 

Mr.  Grant. 

1419.  You  stated  that  under  the  new  arrange- 
ment you  suggest  that  prisoners  should  be  made 
to  work ? — les. 

1420.  And  you  think  that  the  proceeds  of  their 
work  would  be  quite  suflicient  to  pay  for  their 
aliment  ? — I  should  think  so  generally  through- 
out »Scotland. 

1421.  At  present  you  offer  them  work,  and  pay 
them  for  their  work  ? — Yes. 

1422.  I  think  you  only  pay  them  on  their 
release  ? — Only  upon  their  release. 

1423.  So  that  their  earnings  would  scarcely  be 


Mr.  Grant — continued. 

available  for  purchasing  aliment  whilst  they  were 
in  prison  ? — It  might  not  for  purchasing  aliment 
outside. 

1424.  Unless  they  got  it  upon  credit  ? — Unless 
they  got  it  upon  credit. 

1425.  Now,  do  you  think  they  would  be  able 
to  get  it  on  credit  ? — I  should  think  some  ar- 
rangement might  be  made  to  give  them  a  portion 
of  the  profits  if  applied  for. 

1426.  But  there  is  no  arrangement  at  present 
for  that  purpose  ? — No,  not  just  now ;  I  have  no 
authority  for  that. 

Colonel  Alexander, 

1427.  I  understand  jrou  to  say  that  you  are 
not  in  favour  of  subjecting  a  man  to  imprisonment 
as  a  criminal  for  a  refusal  to  pay  an  alimentary 
debt  ? — That  is  my  impression. 

1428.  Have  you  not  changed  your  mind  a 
little  upon  this  question  since  you  gave  evidence 
before  the  Committee  in  1880? — I  am  not  aware 
of  that. 

1429.  I  have  had  the  proceedings  of  the  Com- 
mittee before  me,  and  your  evidence,  and  in 
answer  to  a  question  of  the  honourable  Member 
for  Glasgow,  Question  1877,  you  say,  "  I  think 
that  those  offences  "  (ipeaning  the  offence  of  non- 
payment of  alimentary  debt)  "  should  clearly  be 
criminal."  Does  not  that  rather  show  that  you 
have  changed  your  mind  since  vou  ^ave  that 
evidence  ? — There  may  be  some  alteration  in  the 
context. 

1430.  I  will  read  the  two  questions  put  by 
the  honourable  Member  for  Glasgow.  Question 
1876,  is  this :  "  Then  you  do  not  think  that 
even  in  alimentary  cases  the  power  of  imprison- 
ment should  be  retained  ?  A.  No,  I  do  not.  Q. 
Will  you  explain  why  ?  A.l  believe  I  have  ex- 

flained  that,  in  my  opinion,  it  does  no  good, 
n  the  first  place,  the  party  who  may  imprison 
the  debtor  has  to  keep  him,  and  therefore  it  is 
for  her  or  him  no  gooa  to  imprison  him,  and  I 
think  these  offences  should  actually  be  criminal, 
and  that  there  should  be  a  definite  period,  after 
which  the  parties  should  go  ? — What  I  referred 
to  was  this,  that  where  it  was  proved  that  the 
man  had  funds  and  would  not  pay,  the  debt 
decreed  against  him ;  then  in  that  case,  instead 
of  being  sent  to  prison  as  a  debtor,  he  should  be 
treated  as  a  criminal,  or  quasi  criminal,  and  I 
think  80  still. 

1431.  That  is  what  you  would  do  now ;  in  the 
case  of  its  being  proved  to  the  satisfaction  of  a 
sheriff  that  the  man  can  pay,  and  will  not,  he 
should  be  imprisoned  as  a  criminal  instead  of 
a  civil  prisoner  ? — Yes. 

Mr*  Buchanan, 

1432.  Have  you  anv  opinion  with  regard  to 
Clause  8,  Section  1,  of  the  Bill,  to  give  to  the 
Committee ;  do  you  think  that  is  too  high  ? — I 
think  it  is  too  high  generally. 

1433.  What  would  you  fix  the  figure  at  ? — I 
think  that  perhaps  10  rf.  would  be  quite  sufficient, 
from  my  experience. 

Mr.  Campbell. 

1434.  You  have  expressed  an  objection  to  con- 
sidering prisoners  of  tins  kind  for  alimentary 
debts  as  criminal  prisoners,  but  how  would  you 

treat 
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Mr.  Campbell — continued. 

treat  them ;  do  jou  propose  to  treat  them  differ- 
ently from  the  way  in  which  they  are  treated  at 
present  ? — Yes ;  by  taking  them  from  the  list  of 
civil  prisoners  and  applying  to  them  the  discip- 
line applicable  to  prisoners  who  have  been  con- 
victed for  contempt  of  court. 

1435.  Wherein  is  the  treatment  of  prisoners 
oi  that  kind  different  from  the  treatment  of  civil 
prisoners? — They  would  not  be  associated  to- 
gether, and  they  would  not  have  opportunities 
of  corrupting  each  other.  They  woiud  not  be 
aliment€Ki  by  their  creditors. 

1436.  Wherein  is  the  treatment  different  from 
the  treatment  of  criminal  prisoners? — I  should 
say  it  is  in  this  respect,  there  is  no  difference 
in  the  treatment  in  so  far  as  the  separation 
is  concerned,  but  there  is  this  difference, 
that  they  are  allowed  to  get  their  food  by  pur- 
chasing it.  They  are  allowed  a  number  of  pri- 
vileges which  a  convicted  criminal  prisoner  is  not. 
Their  condition  is  much  ameliorated. 

1437.  But  the  restraints  would  be  the  same  ? 
— I  would  have  corresponding  restraints  ;  that  is 
to  say,  separate  cells,  and  they  should  be  amenable 
to  disciplme. 

1438.  Except  so  far  as  they  or  their  friends 
have  means  ot  giving  them  additional  comforts, 
they  would  be  treated  in  the  same  way  ? — Pre- 
cisely ;  according  to  their  class. 

Mr.  Mackintosh, 

1439.  I  presume  they  wear  their  own  clothes  ? 
— Yes  ;  they  may  do  so. 

Mr.  Webster. 

1440.  Have  you  had  an  experience  of  cases  of 
parties  imprisoned  upon  applications  by  poor 
law  boards,  under  Section  80  of  the  Poor  Law 
statute  ? — Frequently. 

1441.  With  whom  are  these  prisoners  associ- 
ated, or  under  what  rules  do  they  come  ? — ^They 
are  treated  as  criminal  prisoners. 

1442.  And  they  are  associated  with  criminals? 
— They  are  never  associated  unless  ihe  accommo- 
dation of  the  prison  is  not  sufficient  to  keep  them 
separate.  The^  are  on  the  criminal  side,  and  are 
classed  as  criminals. 

1443.  Then  they  would  be  associated  with 
rojjLues  and  vagabonds  ? — Not  necessarily ;  they 
are  in  separate  departments. 

1444.  Still  they  are  upon  the  criminal  side  ? — 
They  are  upon  the  crimmal  side. 

1445.  Whom  are  they  supported  by  ? — At  the 
expense  of  the  Crown. 

1446.  Do  you  make  them  work? — Yes,  deci- 
dedly. 

1447.  Have  you  had  any  cases  of  parties  im- 
prisoned for  contempt  of  court  ? — I  have  had  one 
or  two,  I  think. 

1448.  How  were  they  treated,  and  with  whom 
were  they  associated  in  prison?— I  assume  you 
mean  not  prisoners  ad  factum  prestandum, 

1449.  No;  at  present  you  propose  to  deal 
with  these  parties  as  for  contempt  of  court  ? — 
They  are  dealt  with  in  the  way  I  have  described 
in  reading  these  regulations. 

1450.  Would  they  be  sent  to  the  criminal 
side  ? — They  would  be  sent  to  the  criminal  side. 

1451.  But  not  made  to  work  just  now? — But 
not  made  to  work  just  now. 
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1452.  I  mean  those  imprisoned  for  contempt 
of  court  ? — No. 

1453.  What  would  you  require  to  be  proved 
under  an  application  of  this  Kind ;  you  propose, 
as  I  understand,  that  the  mother  should  apply  to 
the  sheriff  against  the  putative  father  of  the 
child  after  obtaining  a  decree? — Yes. 

1454.  What  woiud  you  require  to  be  proved 
on  such  an  application  ? — The  party  should  be 
cited  to  appear  before  the  sheriff  with  power  to 
apprehena  him  if  he  did  not  come,  and  the 
sheriff  diould  inquire  into  the  whc^e  circum- 
stances affecting  the  case,  and  also  into  the 
ability  of  the  famer  to  pay,  and  upon  hearing  the 
evidence  he  should  decide  according  to  the 
evidence. 

1455.  This  proceeding  might  be  a  long  pro- 
ceeding ? — No,  I  should  imagine  very  summary. 

1456.  There  might  be  a  proof,  I  suppose  ? — If 
there  was  time  it  could  not  oe  very  long. 

1457.  But  the  proceedings  mi^t  require  a 
considerable  time  before  a  man  was  sent  to 
prison  on  such  an  application? — It  is  possible 
there  might  be  an  adjournment,  but  not  for  more 
than  once,  I  apprehend. 

1458.  At  whose  cost  would  the  expense  of 
the  proceedings  be  ? — That  is  a  question  which  I 
have  not  exactly  thought  out.  It  might  foil 
upon  the  creditor  or  upon  the  Crown ;  if  you 
made  the  procurator  fiscal  the  party  who 
originates  the  prosecution,  it  would  be  at  the  ex- 
pense of  his  department. 

1459.  Is  the  order  for  imprisonment  to  be  for  a 
fixed  time  in  such  a  case  as  that,  or  do  you 
propose  to  make  it  without  limit  of  time  ? — JN  o ; 
there  would  be  a  specified  time. 

1460.  Have  you  thought  of  the  time? — Not 
entirely  ;  it  should  be  a  sentence  of  court,  or  an 
order  of  court 

1461.  You  would  have  a  limit;  would  you 
make  it  six  weeks  or  six  numths? — It  should  be 
six  weeks  at  least,  probably  two  months. 

1462.  Would  you  have  similar  applications  to 
be  competent  on  each  recurring  year's  aliment ; 
of  course  it  is  a  quarterly  aliment,  but  it  would 
be  too  much  to  suppose  imprisonment  for  each 
quarter ;  would  you  propose  to  make  the  liability 
tOT  such  obligation  and  imprisonment  recur  with 
each  revolving  year  of  aliment. 

1463.  That  would  be  necessary,  I  think; 
you  would  still  leave  the  party  liable  civilly  ? — 
Unquestionably. 

1464.  And  the  mother  would  cease  to  be 
liable  for  aliment  in  that  case  entirely  ? — Yes. 

1465.  You  would  relieve  the  mother,  virtu- 
ally, at  the  expense  of  somebody  else? — It  comes 
to  that  sometimes  just  now. 

1466.  In  the  case  of  the  Poor  Law  Board,  no 
doubt?— Yes. 

Dr.  Cameron. 

1467.  About  this  case  which  you  mentioned 
in  which  the  total  amount  of  debt  was  166/. ; 
you  do  not  remember  the  facts  ? — I  do  not  re- 
member the  exact  facts. 

1468.  As  the  nett  result  of  this  Uble,  I  under- 
stand in  five  cases  imprisonment  produced  the 
payment  of  the  debt? — In  four  cases,  I  think. 

1469.  In  those  cases  would  you  pleaae  to  say 
how  many  days'  imprisonment  were  imposed  in 
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Dr.  Cameron — continued. 

the  four  successful  ones? — One,  two  days  ;  one, 
three  days ;  one,  seven  days ;  and  one,  two 
days. 

1470.  That  is  14  days  in  the  four  successful 
cases  ? — Precisely. 

1471.  Then,  are  10  cases  here  marked  with  a 
star,  in  which  you  put  the  note,  that  "  so  far  as 
known,  none  of  the  debt  was  recovered,  or  any 
arrangement  made  for  future  payment  in  these 
cases,  in  10  cases  out  of  15  '* ?— Yes. 

1472.  So  that  in  10  cases  out  of  the  15  they 
entirely  failed? — So  far  as  known.  We  made 
inquiry  of  the  agents  as  far  as  we  could. 

1473.  So  far  as  you  know,  in  10  cases  out  of 
the  15  imprisonment  entirely  failed,  and  in 
those  cases  all  the  long  imprisonments  are  to  be 
classed  ? — I  think  so. 

1474.  You  have  mentioned  that  the  four  suc- 
cessful ones  had  only  14  days'  imprisonment 
amongst  them  ? — Yes. 

1475*  How  do  you  keep  your  debtors  now. 
They  used  to  have  access  to  a  common  hall,  and 
have  some  liberty  ? — Yes. 

1476.  But  now  you  have  very  few  of  them  ? 
— They  have  not  now  the  common  hall,  but  a 
smaller  room,  and  they  still  congregate  together. 

1477.  If  I  remember  rightly,  you  used  to  lock 
up  your  women,  or  when  you  had  very  few 
female  debtors  you  kept  them  in  the  cells  with- 
out much  liberty,  at  all  events? — Yes;  they 
had  a  room  too. 

1478.  Are  the  debtors  at  present  more  re- 
stricted in  their  movements  than  they  were  under 
the  old  system  ? — They  have  not  the  large  hall, 
because  that  is  not  required,  but  they  have  still 
the  same  amount  of  liberty  of  congregating 
together,  and  a  common  room  where  they  can 
cook  their  food  and  eat  together. 

1479.  There  is  one  case  I  have  heard  of  having 
occurred  in  Glasgow,  a  married  man  who  had 
the  paternity  of  twins  ascribed  to  him ;  do  you 
remember  that  case  ? — I  do. 

1480.  Will  you  give  a  short  history  of  that  to 
the  Committee  ? — I  do  not  know  that  I  can  give 
you  much  information  about  it.  I  think  that 
was  the  case  of  a  man  named  Short* 

1481.  He  refused  to  work  for  his  aliment ' — 
Yes,  he  would  not  work. 

1482.  His  wife  would  not  aliment  him  ? — 
No. 

1483.  His  wife  carried  on  business  in  a  shop  ? 
— I  believe  so. 

1484.  The  magistrate  would  not  grant  aliment 
against  the  incarcerating  creditor? — No.  This 
is  the  man  who  made  two  applications. 

1485.  The  aliment  being  refused  both  by  his 
wife  and  the  incarcerating  creditor,  and  he  re- 
fusing to  work,  what  took  place  ? — I  alimented 
him  at  the  expense  of  the  prison,  and  reported 
the  matter  to  the  Commissioners  for  their  in- 
structions 

1486.  Did  you  do  so  on  your  own  authority, 
or  did  you  take  advice  before  resorting  to  it  ? — 
I  took  the  advice  of  Sheriff  Clark,  of  Glasgow. 

1487.  Had  you  to  aliment  him  long  ? — ^For  a 
considerable  time. 

1488.  That  was  beyond  your  strict  power? 
— Yes,  but  1  referred  tne  matter  to  my  superiors. 


Mr.  Grant 

1489.  Would  the  cession  of  aliment  from  the 
outside  not  involve  his  release? — Oh,  no;  he 
was  not  awarded  legal  aliment. 

Dr.  Cameron. 

1490.  How  long  was  he  alimented  by  the 
Prison  Commissioners  ? — I  should  say  a  month. 

1491.  What  was  the  result  of  it? — He  got  out 
without  any  arrangement  being  made  at  all. 

149:^.  You  have  not  heard  what  became  of  the 
twins : — I  have  not  heard. 

Mr.  Mackintosh. 

1493  Did  you  continue  giving  him  aliment? 
— He  applied  for  cessio  to  the  sheriff  and  got  it. 
He  was  liberated  under  cessio. 

Chairman. 

1494.  You  do  not  know  the  particulars? — No. 

1495.  When  the  debtor  is  handed  over  to  you, 
the  incarcerating  creditor  must  hand  you  10  5. 
along  with  him  ? — Yes. 

1496.  You  are  not  at  liberty  to  apply  that 
10  s.  towards  his  aliment  ? — Not  a  farthmg  of  it. 

1497.  What  is  that  10  s.  for?— To  relieve  the 
debtor ;  he  has  to  keep  himself.  I  presume  to 
give  him  time  to  apply  for  aliment,  and  that  he 
may  not  starve. 

1498.  It  is  a  security  £or  aliment  in  case  it 
should  be  awarded  ? — That  is  alL  I  cannot  take 
it.  Supposing  we  were  giving  the  prisoner  the 
food,  in  the  event  of  his  being  liberated,  I  must 
pay  the  10  s.  in  full  to  the  incarcerator. 

1499.  The  10  s.  is  given  as  security  for  the 
payment  of  aliment  to  the  debtor  in  case  it  should 
be  awarded  ? — Yes. 

1500.  But  in  order  to  get  it  awarded,  he  must 
take  certain  steps ;  just  explain  what  they  are  ? 
— He  has  to  present  a  petition  in  Glassrow  to  the 
magistrates,  in  some  cases  to  tho  sheriff,  stating 
that  he  is  incarcerated  and  destitute,  and  asking 
for  aliment.  ' 

1501.  As  a  rule,  are  these  petitions  drawn 
up  by  the  town  clerk? — I  believe  so,  or  by 
some  of  the  messengers  at  arms. 

1502.  There  is  a  fee  charged  for  drawing  up 
these  ? — It  takes  about  5  s.,  I  think,  in  (Jlas- 
gow. 

1503.  The  fees  payable  to  the  sheriff's  oflBcer  ? 
— The  fees  payable  to  the  sheriff's  officer  .or  to 
the  town  clerk  or  his  assistant 

1504.  How  long  a  time  does  it  take  ? — A  very 
short  time  ;  perhaps  three  days. 

1505.  During  these  three  days,  what  is  the 
man's  position  in  case  he  has  not  got  any  funds 
of  his  own  ? — He  is  just  in  the  same  position  as  a 
person  without  any  means  whatever. 

1506.  He  must  either  work  for  his  aliment, 
which  none  of  them  do? — None,  whatever. 

1507.  Or  he  must  be  supported  by  his  fellow 
debtors  ? — Yes. 

1508.  I  suppose  that  is  almost  impossible  now, 
with  the  smaller  number  there*,  are  there  ? — Yes, 
it  is  so  liow. 

1509.  Then  he  must  starve,  or  you  must  come 
to  his  assistance  ? — Or  he  must  be  assisted  by  his 
friends. 

1510.  If 


Digitized  by 


Google 


ON   CIVIL   IMPRISOXBIENT  (SCOTLAND)   BILL. 


69 


15  May  1882.] 


Mr.  BUQLA88. 


[  Continued. 


Mr.  Mackintosh. 

1510.  If  it  18  awarded,  it  draws  back  to  the 
-date  of  the  presentation  ? — Yes. 

Dr.  Cameron. 

1511.  Let  us  imagine  that  after  the  three  days' 
aliment  is  awarded,  you  put  it  back  from  the  day 
of  incarceration  ? — Yes. 

1612.  But  on  the  other  hand,  suppose  the 
prisoner  has  out  of  the  first  aliment  to  pay  5  8. 
for  the  fees  for  the  application  ? — Yes. 

1513.  How  is  that  managed  ? — I  do  not  know ; 
I  think  sometimes  he  promises  to  give  the  person 
who  makes  the  application  part  of  his  aliment. 

1514.  Take  an  actual  common  case  ;  suppose  a 
man  gets  6d.  a-day  for  aliment,  what  do  you 
hand  to  him  ? — Say  2  s.  after  four  days. 

1515.  Out  of  that  he  would  probably  have  to 

gay  for  the  back  aliment  if  he  had  borrowed  it 
*om  a  debtor  ? — He  might. 

1516.  Would  the  warders  ever  lend  it  to  him  ? 
— No,  they  are  not  entitled  to  do  that. 

1517.  He  would  have  to  pay  5^.,  which  would 
be  about  a  week's  aliment  for  the  fees  ? — Yes. 

1518.  That  would  keep  him  very  close  ? — Yes ; 
I  have  no  knowledge  how  he  does  pay. 

Mr.  Grant 

1519.  Have  you  ever  known  a  prisoner  being 
unable  to  apply  for  aliment  on  account  of  his  not 
beins  able  to  raise  the  necessary  money  to  pay 
ihe  lees  ? — 1  have  heard  them  say  they  have  not 
the  funds,  but  somehow  or  other  they  always 
manage  to  get  them. 

Dr.  Cameron. 

1520.  Have  i>eople  been  obliged  to  borrow 
money,  and  have  they  asked  you  to  advance 
them  money  ? — Oh,  yes,  they  frequently  do. 

1521.  But  if  you  do  so,  it  is  at  your  own  risk  ? 
— Entirely. 

1522.  In  case  the  aliment  is  not  awarded,  you 
would  have  to  take  your  chance  of  losing  it  ? — 
Yes. 

1523.  Now,  about  a  matter  of  practice;  here  is 
a  man  who  is  in  Glasgow  prison,  and  who  writes 
to  me  that  a  certain  debtor  got  no  aliment,  and 


Dr.  Camerow— continued, 
was  taken  before  the  bailies,  and  said  he  had  15  *. 
in  his  possession,  and  they  told  him  ^at  that 
would  keep  him  for  a  month.  At  the  court  in 
Glasgow  do  they  grant  a  small  aliment  in  case 
the  man  has  a  little  money  in  his  possession,  or 
do  they  tell  him  to  exhaust  that  money  before 
applying  for  his  aliment  ? — He  must  exhaust  the 
money  before  he  applies. 

1524.  Therefore,  however  small  the  aliment 
that  ma}^  be  existing  in  Glasgow,  we  may  assume 
that  it  is  all  the  money  the  pri(>oner  has  to  live 
on? — I  think  you  may. 

1525.  You  have  no  knowledge  of  where  the 
money  comes  from,  whether  aliment  is  paid  by 
the  parochial  boards,  or  from  friends,  or  anyone 
else? — None  whatever. 

1526.  I  think  you  said,  but  I  am  not  quite 
sfire,  that  you  would  limit  imprisonment  for  con* 
tempt  of  court,  assuming  you  are  to  apply  that 
madiinery  towards  the  enforcement  of  alimentary 
debts  ?— r  es. 

1527.  To  what  time?- 1  think  I  have  said 
either  six  weeks  or  two  months. 

1528.  You  would  take  precautions  to  prevent 
recurrent  imprisonment  ?  — Yes ;  imprisonment 
should  only  be  comi)etent,  I  think,  after  a  certain 
interval. 

Chairman. 

1529.  To  prevent  them  too  frequently  re- 
curring ;  you  would  allow  them  to  recur  at 
specified  intervals  ? — Yes. 

Dr.  Cameron. 

1530.  How  do  you  treat  prisoners,  adfaciant 
prestandaml — They  are  treated  as  civil  prisoners. 

1531.  They  have  to  earn  their  food? — No; 
they  are  in  the  same  position  as  civil  prisoners^ 
and  they  have  to  apply  for  aliment 

1532.  There  is  no  incarcerating  creditor? — 
There  is  the  party  by  whom  the  petition  is  pre- 
sented. We  regard  him  as  the  incarcerating 
creditor. 

1533.  You  have  an  exact  precedent  in  what 
you  want  in  cases  of  imprisonment  for  contempt 
of  court  ? — Yes. 


Mr.  John  Alexander,  called  in;  and  Examined. 


Chairman. 

1534.  Will  you  kindly  give  us  your  designa- 
tion ? — I  am  the  chief  clerk  at  the  Bow-street 
Police  Court. 

1535-  How  long  have  you  held  that  office  ? — 
— I  have  held  that  office  for  nearly  five  years, 
but  I  have  been  30  years  in  the  service. 

1536.  Will  you  tell  the  Committee  what  the 
law  and  practice  in  England  are  in  regard  to  im- 
prisonment for  failure  to  satisfy  alimentary  debts  ? 
— Alimentary  debts  is  rather  a  large  expression. 

1537.  We  will  limit  it  first  to  cases  of  bas- 
tardy ? — By  law  an  order  can  be  made  on  the 
father  of  a  bastard  child  to  contribute  towards 
its  maintenance,  and  the  order  having  been 
made,  if  the  payments  under  it  are  allowed  to  fall 
into  arrear,  the  woman  can  make  an  application 
to  the  magistrates  for  a  warrant  to  issue  against 
him  to  bring  him  before  them,  that  he  may  answer 
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for  his  non-payment;  and  if  he  fails  to  pay  the 
amount  due  or  shows  no  good  reason  for  its  non- 
payment, he  is  committed  to  prison  in  default  of 
distress.  First,  there  is  a  distress  warrant  issued, 
that  is  to  say,  a  warrant  to  distrain  upon  his 
goods,  and  if  there  are  no  sufficient  goods,  or  not 
sufficient  for  the  amount  due,  he  is  liable  to  be 
sent  to  prison  for  a  period  of  three  months. 

1538.  May  I  ask  for  the  aliment  or  "  alimony,'* 
as  I  think  you  call  it  here,  applicable  to  what 
period  a  warrant  for  imprisonment  for  three 
months  can  issue ;  is  it  a  quarter,  or  a  half 
year  or  a  year? — It  used  to  be  13  weeks,  a 
quarter  of  a  year ;  but  now  a  woman  can  recover 
any  amount  that  is  due. 

1539.  How  often  can  the  imprisonment  recur  ? 
— Every  time  that  payments  become  in  arrear.  A 
man  purges  his  default  when  he  has  suffered  impri- 

1 3  Bonment 


Digitized  by 


Google 


70 


MINUTES  OF    EVIDBKCE    TAKEN    BEFORE   SELECT   COMMITTEE 


15  May  1882.] 


Mr.  Alexander. 


l^Continued, 


Chairman — continued. 

somnent  tor  the  non-payment  of  any  amount,  but 
the  liability  runs  on  during  his  im;pri8onment. 

1540.  So  that  when  he  gets  out  there  would 
be  another  payment  due  ?— If  he  was  four  weeks 
in  prison  there  would  be  four  weeks  due. 

1541.  Is  that  under  any  statute  ? — Yes. 

1542.  Will  you  kindly  refer  us  to  the  statute? 
— Under  the  35  &  36  Vict.  c.  65,  s.  4,  amended  by 
S6  Vict.  c.  9. 

1543.  Have  there  been  any  rules  of  court  made 
with  reference  to  those  statutes  ? — None. 

1544.  Could  you  give  us  a  reference  to  any 
book  of  practice  bearing  upon  the  subject?  — 
Yes  ;  the  "  Law  and  Practice  of  Orders  of  Affi- 
liation/* by  Mr.  Saunders,  one  of  our  magi- 
strates. 

1545.  Give  us  the  name  and  the  date  ? — **  The 
Law  and  Practice  of  Orders  of  Affiliation  antl 
Proceedings  in  Bastardy." 

1546.  What  is  tte  date  ?~The  last  edition  is 
1873  ;  the  sixth  edition. 

Dr.  Cameron. 

1547.  Was  there  not  an  Act  introduced  by 
the  '^Common  Serjeant,  Sir  William  Charley, 
since  that  time  ? — No,  not  that  I  know  of. 


Chairman. 

1548.  Will  the  Committee  find  there  examples 
of  the  styles  of  application  and  of  the  warrants  ?•— 
Certainly  ;  there  are  several  statutes  in  force  in 
respect  to  the  proceedings.  The  main  statute 
was  the  7th  &  8th  Vict.  c.  101,  which  is  still  in 
force  as  to  many  parts  of  the  proceedings. 

1549.  Are  there  any  others  ? — There  is  8  Vict. 
c.  10,  which  gives  a  schedule  of  forms  to  be  used 
in  these  proceedings. 

1550.  .Are  there  any  others?-  The  statute  I 
have  mentioned,  35  &  36  Vict.  c.  65,  which  was 
amended  in  consequence  of  an  error  by  the  36 
Vict.  c.  9,  and  that  is  the  last. 

1551.  IJnder  your  law  and  practice,  is  the 
failure  to  aliment  a  child  treated  as  a  crime  or  as 
a  matter  of  mere  civil  liability  ? — It  is  treated  as 
a  crime.  By  42  &  43  Vict.  c.  49,  s.  54,  it  is  pro- 
vided that  this  Act,  which  is  the  Summary 
Jurisdiction  Act  for  the  punishment  of  crimes, 
"  shall  apply  to  the  levying  of  sums  adjudged  to 
be  paid  by  an  order  in  any  matter  of  bastardy,  as 
if  an  order  in  any  «uch  matter  were  a  conviction 
upon  information.*' 

1552.  After  a  man  has  undergone  the  imprison- 
ment, is  he  acquitted  of  his  civil  debt,  or  does 
the  civil  debt  remain  due  ? — He  is  acquitted  of 
the  civil  debt. 

1553.  Do  you  approve  of  that? — I  think  so. 
He  is  purged  of  his  offence  as  we  say. 

1554.  But  he  has  not  alimented  his  child? — 
No ;  but  he  has  suffered  imprisonment  in  conse- 
quence. 

1555.  You  carry  it  out  so  logically  that  you 
treat  it  as  a  penalty  ? — Yes ;  it  is  treated  by  our 
law  as  a  penalty. 

1556.  That  is  the  theory,  at  all  events?— 
Yes. 

1557  Now,  do  you  quite  approve  of  that.  Is 
there  any  reasson  why  the  civil  debt  should  not 
remain  as  a  civil  debt,  although  there  should  be 
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no  further  imprisonment  for  •  it  ? — There  is  no 
reason  why  it  should  not 

1558.  The  child  has  not  been  alimented  by 
the  man  ? — No ;  the  child  has  not  been  alimented 
by  the  man,  and  the  child  suffers,  of  course. 

1559.  He  has  not  paid  his  civil  debt? — No. 

1560.  The  one  compulsitor  having  been  ex- 
hausted, is  there  any  reason  in  principle  why,  if 
the  man  afterwards  becomes  possessed  of  fund« 
he  should  not  pay  his  debt? — None. 

1561.  Would  you  not  think  it  more  reasonable 
to  provide  that,  even  if  the  period  of  imprison- 
ment should  be  limited,  and  although  the  power 
of  alimenting  the  child  should,  for  the  purpoees 
of  imprisonment,  be  treated  a«  an  offence,  tlie 
civil  liability  should  still  survive? — I  think  it 
would  be  v«ry  reasonable. 

1562.  You  would  think  it  more  coMistent  wiA 
principle  ? — Yes. 

1563.  How  have  your  rules  been  found  to  work 
in  practice? — Very  well;  we  go  on  very  smoothly, 
ana  the  machinerv  is  very  well  understood. 

1564.  Is  it  often  eftectual  to  produce  the 
money  ? — Oh,  very  often. 

1565.  Suppose  that  a  man  was  imprisoned 
under  an  order  finding  him  liable  to  imprisonment 
for  three  months,  could  he  go  out  at  any  time 
within  the  period  on  paying  the  money  ? — Cer- 
tainly he  could  get  out  the  next  day,  if  he  paid 
the  money. 

1566.  In  your  experience  is  the  money  forth- 
coming ? — Generally. 

1567.  How  many  cases  have  you  in  a  year 
from  Bow-street? — ^Not  so  many  from  Bow-street; 
probably  from  100  to  130  summonses  in  a  year. 
In  other  places  they  have  more,  but  our  district 
is  small. 

1568.  Can  you  tell  approximately  how  many 
there  may  be  within  London  altogether ;  I 
mean  London,  popularly  so  called,  tne  metro- 
politan area? — I  should  say  nearly  2,000;  that  is  a 
rough  guess,  it  may  be  under  or  it  may  be 
over. 

1569.  Be  good  enough  to  tell  the  Committee 
what  is  requisite  to  be  proved  in  order  to 
authorise  the  issue  of  a  warrant.  Is  it  enough 
to  prove  mere  indebtedness  and  failure  to  pay, 
or  is  it  also  necessary  to  prove  ability  to  pay  ? 
— It  is  necessary  to  prove  mere  indebtedness  and 
failure  to  pay,  that  is  all. 

1570.  There  is  no  inquiry  into  the  ability  to 
pay? — None  whatever. 

1571.  Is  it  according  to  English  law  and 
practice  that,  even  though  a  man  is  unable  to 
pay,  he  must  suffer  imprisonment  for  a  period  of 
three  months?— He  must;  it  is  not  invariably 
three  months. 

1572.  In  fixing  the  imprisonment,  what  con- 
sideration influences  the  magistrates  ?— The  man's 
means. 

1573.  And  contumacy? — Yes,  contumacy;  his 
ability,  I  say,  to  pay ;  and  the  behaviour  of  the 
women  very  often  has  a  good  deal  to  do  with  it. 

1574.  If  a  magistrate  is  satisfied  that  a  man 
can  pay,  and  is  merely  obstinate  in  his  re- 
sistance, he  would  probably  give  him  the  full 
period  ? — As  much  as  he  could. 

1575.  If  he  were  satisfied  upon  the  evidence 
submitted  to  him  that  the  man  was  altogether 
unable  to  pay,  what  would  he  do? — He  would 
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be  very  much  inclined  to  let  him  off  or  adjourn 
it. 

1576.  But  has  he  power  to  let  him  off? — No, 
I  do  not  suppose  he  has  power. 

1577.  Would  he  limit  it  to  a  nominal  period? 
— He  would  most  probably  adjourn  it  to  see 
whether  he  could  malce  some  arrangement  in  the 
meantime. 

1578.  What  is  the  shortest  period  you  have 
known  awarded? — I  have  known  14  days,  I  think. 

1579.  What  were  the  considerations  which  led 
to  so  short  a  period  as  14  days  being  given?  — 
The  poverty  of  the  man. 

1580.  Would  the  man  be  acquitted  of  his 
debt  upon  suffering  imprisonment  for  the  14 
days  ? — He  would. 

1581.  Do  you  think  that  entirely  right?— My 
previous  answer  would  cover  this  also. 

1582.  You  would  not  approve,  if  1  may  judge 
by  yonr  previous  answer,  of  a  man  being  acquitted 
of  a  quarter  or  a  half-year's  debt  by  14  days' 
imprisonment  ? — I  would  not. 

1583.  You  would  repeat  your  answer,  that 
it  should  be  used  as  a  compuhitor,  leaving  the 
civil  debt  surviving  ? — I  think  it  should  do  so. 

1584.  You  only  mean,  I  tijce  it,  that  it  wipes 
out  the  past  due  aliment  for  which  the  order  or 
decree  had  been  obtained  ?—  Certainly. 

1585.  It  would  not  afiect  the  future  liability  ? 
— Not  in  the  least 

1586.  Be  so  good  as  to  tell  us  the  law  and 
practice  in  England  relative  to  aliment  in  other 
than  bastardy  cases.  Take  the  case  of*  the 
father  of  a  lawful  child?— That  is  regulated  by 
the  iK)or  law. 

1587.  What  is  your  poor  law  statute? — There 
are  a  great  number  ot  inem. 

1588.  Will  you  shortly  state  the  present  law 
and  practice  ? — Relief  is  given  by  the  parish, 
and  proceedings  are  taken  by  the  parish  for 
the  recovery  of  maintenance  for  relations.  The 
parish  settles  how  much  the  allowance  is  to 
be  to  persons  who  are  in  need,  and  when  anyone 
who  is  able  and  liable  refuses  to  pay,  the  parish 
can  apply  for  an  order.  The  person  is  summoned 
at  the  instance  of  the  parish  to  show  cause  why 
he  should  not  contribute  towards  the  maintenance 
of  his  relation,  and  an  order  is  made  in  accord- 
ance with  his  circumstances. 

1589.  Then,  may  I  ask,  is  the  same  rule 
applicable  where  aliment  is  sought  in  respect  of 
a  child  against  a  parent,  and  where  the  aliment 
is  sought  at  the  instance  of  the  parent  against  a 
child?— Yes. 

1590.  In  neither  case,  according  to  your  law,  is 
there  any  direct  recourse  by  the  child  or  the 

{parent,   but  only  circuitously  through  the  poor 
aw? — Only  circuitously  through  the  poor  law. 

1591.  Only,  in  short,  when  the  dependent 
person  has  first  become  a  pauper?— That  is  so. 

1592.  Do  you  think  that  quite  right? — It  is 
very  often  very  hard. 

1593.  Do  you  not  think  it  would  be  wise  to 
have  a  provision  by  which  a  destitute  child  or  a 
destitute  parent  could  have  recourse  respectively 
against  the  parent  or  child  who  had  funds  with- 
out having  to  come  on  the  poor  roll  ? — I  have 
thought  that  for  many  years. 

1594.  Your  law  is  defective  in  that  respect? 
— It  is  specially  defective  in  the  case  of  a  wife. 

0.107. 
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1595.  What  is  the  law  with  respect  to  the 
aliment  of  a  wife? — She  must  also  become 
chargeable  to  the  parish ;  she  must  become  a 
pauper  before  application  can  be  made  to  the 
magistrate,  and  before  the  magistrate  can  make 
any  order. 

1596.  According  to  the  law  of  England,  is 
there  any  liability  to  provide  alimony  or  aliment 
on  the  part  of  collateral  relations  ? — No  ;  they 
must  be  blood  relations. 

1597.  A  brother  and  sister  could  never  be 
called  on  to  aliment  each  other  by  the  law  of 
England?— They  are  blood  relations. 

1598.  I  said  collateral  relations.  According 
to  your  law,  can  collaterals  be  compelled  to 
aliment  each  other? — Yes,  grandfathers,  mothers, 
and  sons. 

1599.  Axe  brothers  and  sisters  liable  to  main- 
tain each  other? — Yes. 

1600.  Must  they  also  become  paupers? — Yes. 

1601.  So  that  apparently,  accoroing  to  what 
you  have  stated,  the  only  case  where  there  is 
direct  action  is  the  case  of  bastardy  ? — That  is  so. 

1602.  Mow  far  amongst  collaterals  does  the 
liability  extend? — Immediate  relations. 

1 603.  You  mean  members  of  the  same  family  ? 
— Yes,  from  the  grandfather  to  the  grandson  ; 
they  are  all  included. 

1604.  I  suppose  in  the  ascending  and  descend- 
ing line  there  is  no  limitation,  but  how  far  does  the 
liability  extend  amongst  collateral  relations;  that 
is  to  say,  brothers  and  sisters  and  cousins,  and 
their  descendants? — Only  brothers  and  sisters. 

1605.  Brothers  and  sisters  german  ? — No,  and 
not  the  uncles  and  aunts. 

1606.  Only  brothers  and  sisters  of  the  full 
blood  ? — I  ask  permission,  on  reflection,  in  reply- 
ing to  the  question,  to  correct  myself.  Collaterals 
are  not  legally  liable.  The  liability  is  limited  by 
the  statute  43  Elizabeth  to  the  "  father,  grand- 
father, mother,  grandmother,  or  child." 

1607.  Tell  us  shortly,  what  are  the  methods 
by  which,  according  to  your  poor  law,  alimony 
can  be  recovered  for  the  support  of  either  of 
ascendants  or  descendants  who  have  become 
chargeable  with  collaterals  ? — By  summons  be- 
fore the  magistrate. 

1608.  And  getting  a  decree  or  order  for  pay- 
ment ? — Yes. 

1609.  Failing  satisfaction,  does  imprisonment 
follow  ? — That,  I  think,  would  be  a  civil  debt. 

1610.  Would  there  be  no  imprisonment  for  it? 
— There  would  be  no  imprisonment  unless  you 
could  prove  that  the  man  was  able  ultimately 
to  pay  and  refused. 

1611.  According  to  the  law  of  England,  is 
there  no  imprisonment  for  civil  debt  unless  it  is 
first  proved  that  the  debtor  can  pay  ? — I  believe 
none,  not  now. 

1612.  You  were  telling  us  that  in  order  to 
make  civil  imprisonment  available  in  ordinary 
civil  debts,  that  is  all  except  bastardy  debts,  by 
your  law  ability  must  first  be  proved  ? — Yes. 

1613.  What  is  the  form  of  procedure  by 
which  ability  is  proved,  and  on  its  beinff  proved 
the  order  for  imprisonment  follows? — Allour  pro- 
cedure begins  by  summons,  which  is  a  citation  to 
appear  before  the  court,  and  then  it  is  a  question 
01  proof. 

1614.  What  I  mean  is  this,  suppose  that  the 
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amount  of  debt  had  been  fixed,  and  that  the  ques- 
tion of  indebtedness  was  at  an  end,  what  would  be 
the  next  step  to  be  taken  towards  execution  or  re- 
covery ? — Affain  I  say,  a  summons  to  show  cause. 

1615.  A  distress  warrant? — Yes,  a  distress 
warrant  for  the  recovery  of  it. 

1616.  Then,  if  there  ^  ere  no  effects  and  that 
was  the  answer,  would  your  summons  be  taken 
out  before  the  magistrate,  calling  on  the  defen- 
dant to  show  cause  why  he  should  not  be  im« 
prisoned? — Yes. 

1617.  Would  the  cause  shown  be,  *'  I  have  no 
means"? — Yes. 

1618.  Then  is  the  burden  of  showing  no  means 
thrown  upon  the  debtor  ? — No,  it  is  thrown  upon 
the  creditor. 

1619.  Your  procedure  would  seem  to  assume 
the  onus  to  be  on  the  debtor  when  you  ask  him 
to  show  cause  why  he  should  net  be  imprisoned  ? 
— I  used  the  expression  probably  more  adopted  by 
the  superior  courts  than  by  us,  but  still  it  is  to 
show  cause  why  he  should  not  be  imprisoned. 

1620.  That  would  seem  to  show  that  the  onus 
pTobandi  was  upon  him  ? — The  statement  that  he 
has  no  goods  is  sufficient.  Then  the  Debtors' 
Act  distinctly  throws  upon  the  complainant  or 
upon  the  plaintiff  the  onus  of  proving  that  the 
person  summoned  has  had  means. 

1621.  Give  us  a  reference  to  that  Act,  if  you 
tave  it?— 32  &  33  Vict.  c.  62,  s.  5. 

1622.  Is  the  proof  generally  led  by  the 
examination  of  witnesses? — By  examination  of 
witnesses.  If  he  travels  up  in  a  first-class  car- 
riage to  business  in  the  morning,  I  have  heard 
that  given  as  a  reason  for  infemnc  ability. 

1623.  By  ordinary  evidence  ?— Yes. 

1624.  In  bastardy  cases  and  in  cases  of  civil 
imprisonment  following  upon  application  by  the 
poor  law  authorities,  who  aliments  the  debtor 
while  he  is  imprisoned  ? — That  is  rather  beyond 
me,  but  I  think  the  county. 

1625.  Has  it  in  any  case  been  decided  in  Eng- 
land that  the  incarcerating  creditor  or  the  poor 
authority  shall  aliment  the  debtor  ? — No. 

1626.  You  do  not  know  of  any  such  thing?— I 
do  not  know  of  any  such  thing.  Government 
now,  since  the  prisons  are  under  Government, 
keeps  the  prisoners. 

1627.  Would  the  incarcerated  civil  debtor 
be  dealt  with  for  alimentary  pui-poses  as  a 
criminal  prisoner? — No;  he  would  be  what  is 
called  a  first-class  misdemeanant,  I  should  say. 

1 628.  Would  a  man  who  is  in  prison  for  not 

Providing  for  his  bastard  child  be  treated  as  a 
rst-class  misdemeanant? — I  think  he  would. 

1629.  What  are  the  privileges  attached  to  that? 
— That  is  a  matter  which  more  belongs  to  the  pri- 
son officers  than  to  me. 

1630.  You  do  not  know  that,  perhaps  ? — I  do 
not. 

1 63 1.  Have  you  two  sides,  of  the  prison,  a  civil 
and  criminal  side  ? — I  think  there  are,  but  really 
I  do  not  know. 

1632.  That,  again,  is  be  yondyour  province  ? — 
Yes. 

1633.  You  probably  do  not  know  what  hap- 

£ens  to  the  debtors  after  they  pass  out  of  your 
ands?— Not   at  all,  they  are  simply  taken  to 
prison. 

I(j34.  In   the  case  of  the  debtors  being  im- 
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prisoned  at  the  suit  of  the  poor-law  authority,  is 
the  money  often  made  forthcoming? — Oh,  yes, 
very  frequently. 

1635.  It  is  usually  effectual  to  produce  the 
money  ? — Very  often  it  is. 

1636.  Is  it  sued  for  as  a  debt  which  has 
become  due  to  the  poor-law  authority  or  to  the- 
re lations  ? — To  the  poor-law  authority. 

1637.  Which  has  become  the  creditor  by  an 
arrangement  with  the  relation  ? — That  is  so. 

1638.  Wliat  is  the  limit  of  the  impiisonment 
when  the  suit  is  by  the  poor-law  authority? 
— Our  term  of  imprisonment  is  for  penalties  regu- 
lated by  the  Summary  Jurisdiction  Act.  There  is 
a  term  of  imprisonment  according  to  the  amount ; 
10*.  or  seven  days  ;  205.  or  14  days;  above  1  L 
and  under  5/.  or  a  month;  5/.  and  under  20/.  or 
two  months ;  and  exceeding  20  /.,  three  months. 
For  civil  debts,  six  weeks  is  the  limit 

1639.  If  the  whole  period  of  imprisonment  is 
suffered,  and  the  debt  to  the  poor  authority  is 
still  not  paid,  is  the  debt  discharged? — No,  I 
should  suppose  not. 

1640.  It  does  not  survive  ? — I  should  suppose 
it  does. 

1641.  Do  you  approve  of  that? — I  consider 
that  I  do  approve  of  it. 

1642.  Is  it  treated  as  in  the  nature  of  a  fine  or 
as  in  the  nature  of  a  debt  ? — To  the  poor  law  a 
civil  debt. 

1643.  It  seems  anomalous  that  a  civil  debt 
should  be  acquitted  by  merely  suffering  a  period 
of  imprisonme  nt  ? — Yes,  it  does. 

Dr.  Cameron, 

1644.  Under  the  English  system,  as  I  under- 
stand you  to  explain  it,  a  person  can  be  re- 
imprisoned  on  a  debt  that  has  accrued  since  his 
first  imprisonment ;  that  is  to  say,  a  man  bound 
to  pay  2$.  6  rf.  a  week,  being  in  prison  for  six 
weeks  or  three  months,  can,  before  he  gets  out, 
incur  a  fresh  debt  ? — During  the  time  he  is  in 
prison  the  debt  is  running  on;  supposing  an 
order  is  made  to  pay  5  *.  a  week  ;  he  has  neg- 
lected to  pay  that  for  three  months,  and  is 
ordered  on  the  5th  March  to  be  sent  to  prison 
for  a  month  if  he  does  not  pav  it ;  the  month 
that  he  has  served  in  prison  is  still  due  from  him* 

1645.  Can  you  give  us  any  information  as  to 
whether  many  people  are  re -imprisoned  for  the 
debt  incurred  whilst  they  are  in  prison  and 
unable  to  earn  any  thing  ?— That  has  not  hap- 
pened often  in  my  experience. 

Mr.  Synan. 

1646.  Has  it  happened  at  all? — It  has  been 
attempted. 

Dr.  Cameron, 

1647.  From  your  own  experience  you  have 
no  knowledge  of  such  cases  ? — I  cannot  say  I 
have  no  knowledge  ;  I  said  it  very  seldom  hap- 
pens ;  I  think  I  have  a  recollection  of  a  man  being 
sent  to  prison  on  three  commitments,  that  is  to 
say,  for  three  consecutive  periods  (I  forget  the 
time  now) ;  so  that  he  was  imprisoned  from  one  to 
another  until  all  three  were  exhausted. 

1648.  That  will  do  as  an  example  which  shows 
that  what  I  spoke  of  can  occur ;  how  is  the  fresh 
order  got  in  such  a  case  ? — By  an  application  on 
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the  part  of  the  woman ;  she  has  only  to  state 
upon  her  oath  that  certain  money  is  due^  and 
a  warrant  issues  at  once. 

1649.  You  mentioned  that  the  man  was  often 
called  on  to  show  cause  why  he  should  not  pay  ? 
— These  are  ex  parte  applications  by  the  woman 
at  first ;  we  very  often  do  not  know  that  the  man 
has  been  in  prison  for  the  period  for  which  she 
asks  a  warrant. 

1650.  Is  not  the  same  plan  followed  in  con- 
nection with  the  issue  of  a  fresh  order  for  the 
commitment  of  a  man  to  prison  as  would  be  fol* 
lowed  in  connection  with  the  issue  of  the  first 
order  for  committal  to  prison? — I  do  not  quite 
follow  that. 

1650.*  What  I  mean  is  this :  it  is  evident  that 
a  man  who  has  nothing  but  his  wages  in  prison 
cannot  earn  money  while  he  is  there,  and,  there- 
fore, he  could  show  very  excellent  cause  why  he 
did  not  pay  the  month's  alimony  during  impri- 
sonment; is  he  not  afforded  an  opportunity  of 
doing  so  ? — As  I  said  before,  a  magistrate  would 
adjourn  the  case  to  enable  him  to  make  up  the 
amount ;  no  magistrate  would  ever  think  of  con- 
signing a  man  to  prison  for  the  non-payment  of 
money  which  he  knew  he  had  not  been  in  a 
position  to  earn. 

1651.  You  tell  us  you  have  known  a 
case    of  three   consecutive    imprisonments?  — 

1  f)ave  a  recollection  of  a  man  having  been 
brought  before  the  magistrates  on  three  dis- 
tinct warrants;  I  may  explain  this  by  saying 
that  until  the  last  Bastardy  Act,  wnich  was 
the  35  &  36  Vict.  c.  65,  and  the  36  Vict  c.  9,  an 
amending  Act,  a  woman  could  only  recover  the 

13  weeks  next  preceding  her  application,  so  that 
at  the  end  of  each  13  weeks  the  woman  not  un- 
frequently  applied  for  a  fresh  warrant,  and  laid 
a  fresh  information  ;  in  the  case  to  which  I  refer 
the  ^oman  had  three  times  applied  for  a  warrant 
for  13  weeks'  payment  whicn  had  been  allowed 
to  get  in  arrear,  so  that  when  the  man  was 
brought  before  the  magistrate  he  was  called  on 
to  adjudicate  on  each  of  these  three  cases,  and  in 
each  case  the  magistrate  had  to  make  a  distinct 
order ;  hence  the  man  was  ordered,  I  cannot  say 
that  I  remember  the  exact  details,  to  be  impri- 
soned ;  we  may  say  for  14  days  three  times  over, 

14  days  on  one,  14  days  on  the  other,  and  14  days 
on  the  third. 

1652.  In  connection  with  these  orders  for  ali- 
ment in  Scotland,  witnesses  have  told  us  that  the 
expenses  of  the  action  for  fixing  the  paternity 
often  run  up  to  a  very  large  sum  ;  for  instance, 
as  high  as  50  /.  or  even  70  /.,  the  ordinary  ali- 
ment allowed  being  2#.  6d.  or  35.  per  week. 
Have  you  any  analogous  disproportion  between 
expenses  and  the  aliment  in  tne  English  courts  ? 
— Oh,  no;  I  should  think  not.  I  never  heard  of 
anything  like  that.  In  our  cases  the  expenses 
are  very,  very  small  indeed.  We  are  paid  by 
salary,  and  our  fees  are  made  as  low  as  possible. 

2  s.  would  be  all  that  is  necessary. 

Chairman. 

1653.  These  are  not  court  fees  to  which  the 
honourable  Member  is  referring;  they  are 
expenses  of  witnesses  and  of  opposing  solicitors, 
not  court  fees  at  all  ? — No. 

0.107. 


Dr.  Cameron. 

1654.  What  will  be  the  ordinary  expense  of 
the  mother  of  an  illegitimate  child  in  getting 
the  paternity  adjudicated  upon,  for  instance,  in 
your  court  ?  —  l!t  would  amount  to  a  very 
small  sum. 

1655.  Roughly? — I  should  say  really  about 
4  5. 

1656.  I  do  not  mean  the  aliment  allowed  to 
the  woman,  but  the  costs  which  she  would 
incur,  the  taxed  costs  which  she  would  recover 
from  the  putative  father  of  the  child  upon  first 
establishing  the  paternity  ? — The  costs  are  really 
nothing  except  what  ene  likes  to  give  to  the 
witnesses  who  attend  for  her. 

1657.  Would  those  costs  be  allowed  against 
the  father  ? — If  they  were  told  to  the  magistrate 
when  he  made  the  order  that  she  had  paid  so 
much,  he  would  allow  them ;  but  as  a  matter  of 
fact,  in  99  cases  out  of  100,  there  are  no  lawyers 
on  either  side  with  us. 

1658.  Should  you  say  the  costs  would  not 
amount  to  1  /.  in  the  majority  of  cases  ? — No, 
certainly  not. 

1659.  How  is  the  paternity  proved  in  your 
court? — That  depends  upon  the  mind  of  the 
magistrate.  In  London,  ver^  often  men  and  women 
live  together,  and  it  is  easily  done  then.  Very 
often  the  man  makes  some  admission,  ^^  I  know 
that  the  child  belongs  to  me,  but  I  shall  not  do 
anything  for  it  *' ;  or  he  pays  so  much  for  a  long 
time  until  he  falls  out  of  work,  and  then  he 
ceases.     There  are  instances  like  that. 

1660.  Take  the  case  where  a  man  did  not 
admit  the  paternity,  and  did  not  live  with  the 
woman  from  the  beginning? — Then  she  would  not 
be  able  to  obtain  an  order  unless  she  were 
"corroborated  in  some  material  particular  by 
other  testimony  "  ;  those  are  the  words  of  the 
statute. 

1661.  That  is  what  I  want  to  get  at.  Of 
course  you  will  admit  that  having  the  paternity 
of  an  illegitimate  child  fixed  upon  one  is  a  very 
serious  and  a  very  disgraceful  thing  ?  —  No 
doubt. 

1662.  Supposing  a  man  did  dispute  the  claim 
altogether  and  fought  it  out,  what  would  the 
costs  amount  to  in  such  a  case ;  and  supposing 
the  woman  had  aome  means,  or  the  case  was 
taken  up  by  some  friends  for  her? — Do  you 
mean  supposing  an  order  were  made  ? 

Chairman. 

1663.  Suppose  there  were  10  witnesses  exa- 
mined on  each  side,  and  that  the  proof  took  two 
days? — That  is  a  most  difficult  question  to  answer. 
There  is  no  scale  of  payments  to  witnesses  in  our 
courts. 

Dr.  Cameron. 

1664.  What  I  want  to  know  is  this,  you  talk 
about  imprisonment  purging  the  debt ;  if  a  man 
who  owea  2  /.  of  alimony,  and  70  /.  of  expenses, 
would  get  his  whole  debt  purged  by  three  months' 
imprisonment,  he  would  probably  rather  like  it; 
what  I  want  to  know  is,  whether  under  the  English 
law  an  opportunity  is  afforded  for  purging  heavy 
expenses  incurred  on^ establishing  paternity  by  a 
short'  period  of  imprisonment  at  the  commence- 
ment, or  whether  any   such    heavy    expenses 

K  arise  ? 
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Dr.  Cam^rwi— continued, 
arise  ? — They  do  not  arise  so  far  as  my  expe- 
rience goes. 

Mr.  Synau. 

1665.  Does  it  not  come  before  you  as  a  crimi- 
nal case,  or  quasi-criminal  case? — Not  an  order 
for  payment  of  so  much  a  week  towards  the 
maintenance  of  a  bastard  child. 

1666.  Is  there  any  civil  court  where  these 
cases  may  be  first  decided  ? — No,  none. 

1667.  Do  not  thev  come  before  the  county 
court  ?— No ;  never  for  the  obtaining  of  an  order 
for  so  much  a  week. 

1668.  Do  not  cases  of  mothers  suing  fathers 
of  illegitimate  children  come  before  the  county 
eourt  ?— No,  not  that  I  ever  heard. 

1669.  Does  it  not  come  before  you  under  the 
Act  of  Parliament,  and  is  not  your  jurisdiction 
founded  upon  the  Act  of  Parliament  ?— Cer- 
tainly; entirely.  .     .    .     , 

1670.  It  comes  before  you  as  a  quasi-crimmal 
case  under  the  Act  of  Parliament  giving  the 
order  for  payment,  and  imprisoning  a  man  if  he 
disobeys  ? — As  I  have  Baid  before,  the  recovery 
of  arrears  is  a  quasi-criminal  case. 

1671.  You  have  no  knowledge  whatever  of 
civil  proceedings  establishing  paternity  brought 
by  a  mother  of  an  illegitimate  child  against  the 
father  of  such  illegitimate  child;  you  have  no  ex- 
perience of  that  case  as  a  civil  case  ?— No,  not  m 
the  civil  courts. 

Mr.  Web$ter. 

1672.  We  have  had  very  clear  results  of  the 
law  from  your  evidence,  but  I  wish  to  know 
some  few  points  as  to  the  law  in  practice ;  to 
whom  do  you  say  the  original  application  is 
made  by  the  mother  of  a  bastard  child  for  the 
order ;  is  it  to  a  magistrate  ?— To  a  magistrate, 
a  justice  of  the  peace. 

1673.  What  is  the  usual  amount  of  alimony, 
say  per  month,  which  would  be  given  against  an 
artisan  living  in  London  ?— Probably,  a  man 
making  30 «.  a  week  would  be  called  on  to  pay 
35.  6d.  a  week.  Of  course  I  cannot  give  an 
answer  distinctly. 

1674.  What  is  the  usual  form  of  the  order 
issued  by  your  magistrates  with  regard  to  the 
payment  of  aliment  Let  me  just  expkin  to 
you  that  in  Scotland,  if  the  paternity  were  proved 
or  admitted,  the  order  would  be  to  pav  it  durmg 
a  certain  number  of  years ;  it  would  be,  say,  12 
years  in  the  case  of  one  class  of  children,  and  14 


Mr.  TFl?ft5fer— continued, 
years  in  the  case  of  the  other  class  of  children. 
For  how  many  years  does  the  liability  of  putative 
fathers  extend  in  England?— The  statute  gives 
the  magistrate  power  to  order  him  to  pay  so 
much  per  week  till  the  child  attains  16  years 
old,  but  otherwise  no  money  is  recoverable 
after  the  child  arrives  at  13  years. 

1675.  Is  that  directed  to  be  paid  by  certain 
periodical  instalments  ?— Weekly. 

1676.  If  the  debtor  has  failed  to  pay  for  a 
certain  number  of  weeks,  the  mother  then,  as  I 
understand,  has  to  make  an  application  for  a 
warrant  ? — Precisely,  for  a  warrant. 

1677.  What  does  that  warrant  direct  to  be 
done;  take  this  warrant  for  summary  proce- 
dure and  ultimate  imprisonment,  does  that  cover 
the  whole  13  years,  or  is  it  only  for  the  amount 
which  is  due  and  in  arrear?— Only  for  the 
amount  which  is  past  due,  and  in  arrear. 

Chairman. 

1678.  Limited  to  the  three  months,  I  think 
you  said  ? — It  used  to  be ;  it  is  not  now. 

Mr.  Webster. 

1679.  It  might  be  in  arrear  for  several 
months?— She  would  be  able  to  recover  any 
amount  due  now. 

1680.  It  is  onlv  for  the  amount  past  due 
that  his  liability  is  discharged  when  the  imprison- 
ment expires  ? — Yes. 

1681.  And  he  remains  liable  immediately  to 
the  same  procedure  for  the  recurring  aliment? — 
Yes. 

1682.  So  that  the  imprisonment  might  go  on, 
as  far  as  one  sees,  ad  ir^/inituTn  during  the  whole 
13  years? — Yes,  it  is  possible. 

1683.  Do  you  know  whether  during  the  period 
of  imprisonment  the  father  is  treated  as  %  civil 
or  a  criminal  prisoner  ?— That  is  rather  beyond 

me.  ^ 

1684.  That  is  not  in  your  province  ?— No. 

1685.  Does  the  expense  of  his  maintenance 
fall  upon  the  county  or  upon  the.  Crown  ? — Upon 
the  Crown  now,  since  the  Crovm  has  taken  over 
all  the  prisons  in  England. 

Mr.  Campbell 

1686.  You  are  not  able  to  say  precisely  how 
the  debtor  is  treated  in  prison  ?— I  cannot 

1687.  Do  you  know  .whether  he  is  obliged  to 
work? — I  cannot  tell  you. 


Mr.  James  Craig,  called  in ;  and  Exammed. 


Chairman. 

1688.  You  have  been  Inspector  of  St.  Cuth- 
bert's  Poor  Combination,  in  Edinburgh,  for  up- 
wards of  23  years?— I  have  been  inspector  of 
St  Cuthbert's  parish  since  1859.  ^  The  combma- 
lion  of  the  Canongate  was  added  in  1872. 

1689.  Have  you  been  instructed  by  your  board 
to  attend  to  the  matter  to  which  this  Bill  relates? 
— I  have  been.  ' 

1690.  What  is  the  population  of  your  combma- 
tion  ?--The  population  is  rather  over  176,000. 


Chairman—-  continued. 

1691.  I  believe  your  Parochial  Board  have 
petitioned  against  this  jBill,  particularly  in  so  far 
as  it  proposes  to  repeal  the  power  of  imprison- 
ment in  alimentary  cases  ? — A  petition  to  that 
eflFect  has  been  signed,  and  will  in  ordinary 
course  be  presented  to-night  by  Mr.  Cowan,  the 
senior  Member  for  Edinburffh. 

1692.  Have  you  a  very  large  number  of  ap- 
plications for  relief  ?— We  have  between  3,000 
and  4,000  applications  a  year. 

'         ^^  1693.  WiU 
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Chairman — continued. 

1693.  Will  you  classify  them  under  the  dif- 
ferent heads  ? — We  had  applications  from  widows 
and  children.  We  have  cases  of  relief  showing 
their  inability  on  account  of  want  of  means  to 
support  their  children. 

1694.  By  parents  who  have  become  unable  to 
do  so  ? — By  parents  who  have  become  unable  to 
do  so,  and  whose  families  are  unwilling  to  sup- 
port them. 

1695.  And  on  account  of  insane  wives? — And 
on  account  of  insane  wives. 

1696.  And  sons  and  daughters  whose  parents 
are  unwilling  to  support  them  or  to  aid  them? 
—Yes. 

1697.  Upon  an  average  of  years,  would  you 
tell  us  what  amount  of  money  St.  Cuthbert's 
Board  have  recovered  for  aliment? — We  have 
recovered  in  an  average  of  years,  about  900  Z. 
a  year  from  relations  in  respect  of  relatives  who 
have  become  chargeable  to  your  poor  board  under 
an  application  to  support  them. 

1698.  Besides  the  cases  that  have  'actually 
come  upon  your  poor  board,  have  you  in  many 
cases  prevented  people  becoming  chargeable,  by 
having  recourse  to  their  relations? — Almost 
daily.  As  inspector  over  a  large  parish  in  Scot- 
land, I  may  say  we  have  to  write  to  the  sons  and 
daughters  of  people  who  are  able  but  unwilling 
to  support  them.  Sometimes,  after  a  very  large 
amount  of  correspondence,  and  by  threats  of  pro- 
secution, we  compel  these  parties  to  a  sense  of 
duty,  and  parents  do  not  become  actually  paupers 
upon  the  roll. 

1699.  Have  you  found  in  your  experience  that 
the  compulsitor  of  possible  imprisonment  is  use- 
ful ? — 1  find  it  almost  every  day. 

1700.  Have  you  often  had  recourse  to  actual 
imprisonment  ? — We  have  never  had  recourse  to 
actual  imprisonment  in  the  secases,  because,  when 
it  has  been  clearly  made  out  to  the  parties  what 
the  result  of  prosecution  would  be,  they  are  gene- 
rally brought  to  a  sense  of  their  duty. 

1701.  Does  it  appear  to  you  it  would  be  wise 
to  abolish  imprisonment  in  alimentary  cases  ? — 
I  think  you  would  very  seriously  impair  the 
operation  of  the  poor  law  in  Scotland  if  you 
aoolished  the  power  of  imprisonment  without 
giving  us  a  satisfactory  substitute  for  it. 

1702.  In  short,  you  would  be  against  the  Bill 
as  it  stands  proposing  to  abolish  imprisonment 
without  a  substitute  ? — Decidedly  agamst  it. 

1703.  Are  you  speaking  the  mind  not  only  of 
your  own  parochial  board,  out  of  the  other  boards 
with  which  you  have  had  communication  on  the 
subject  ? — X  es,  I  have  had  communication  with  a 
large  number  of  boards  in  Scotland ;  and  I  am 
speaking  the  views  of  my  board  as  deliberately 
declared,  and  of  the  opinions  given  me  by  others. 

1704.  Is  there  practical  unanimity  in  the 
poor  law  boards  upon  this  matter  ?  —  There 
18  exact  unanimity  m  Scotland  upon  the  ques- 
tion. 

1705.  Have  you  considered  the  question 
whether,  if  civil  imprisonment  were  abolished,  as 
the  Act  proposes  to  do,  but  a  substitute  was 
given  somewhat  upon  the  analogy  of  the  80th 
section  of  the  Poor  Law  Act  of  1845,  the 
change  would  or  would  not  be  advantageous  ?-— 
I  have.     That  question  has  been  fully  and  fre- 

0.107. 


Chairman — continued. 

quently  before  my  board,  and  has  been  dis- 
cussed ;  and  in  previous  vears  when  Bills  for  the 
amendment  of  the  poor  law  was  introduced  by 
Lords  Advocate,  an  amendment  to  that  effect 
was  suggested  and  submitted  by  my  Board.  I 
have  had  communication  with  other  parochial 
boards  on  the  question,  and  I  can  also  ex- 
pressly state  to  you  the  views  of  my  own 
board.  The*  80th  section  of  the  present  Poor 
Law  of  Scotland  Act  gives  us  power  summarily 
to  imprison  for  neglect  or  desertion  of  the 
children  when  the  parents  are  able  to  support 
them.  In  Scotland  my  board  is  of  opinion  that, 
if  we  had  the  power  to  add  to  this  branch,  we 
should  be  willing  to  do  so  ;  having  the  power 
to  imprison  them,  and  to  make  the  children  pa^ 
in  that  way  for  the  support  of  the  parents,  it 
would  be  advantageous  to  the  working  of  the 
poor  law. 

1706.  Would  the  objection  of  yourself  and 
your  board  to  the  abolition  of  civil  imprison- 
ment in  alimentary  cases  be  removed  if  such 
a  substitute  as  that  was  provided? — If  such 
a  substitute  were  provided,  the  objection  would 
be  removed  ;  but  1  should  like  to  see  the  sub- 
stitute provided  before  the  present  power  is  taken 
away.  What  I  mean  is  this,  we  have  a  bird 
in  tne  hand  just  now,  and  we  should  not  like  the 
other  to  be  in  the  bush  onlv. 

1707.  If  it  were  provided  that  although  the 
dependent  did  not  actually  become  a  pauper  and 
claim  upon  the  poor  board  or  combination,  after 
a  decree  was  pronounced  for  his  aliment,  and  it 
was  not  paid  by  the  person  who  was  able  to 
satisfy  it,  the  procurator  fiscal  should  be  autho- 
rised to  apply  for  imprisonment ;  would  that  in 
your  judgment  be  satisfactory  ? — I  think  it 
would. 

1708.  I  suppose  you  would  prefer  it  should 
not  be  made  a  condition  precedent  to  the  im- 
prisonment that  the  person  entitled  to  the  ali- 
ment should  become  a  pauper  ? — I  would  not. 

1709.  That  would  be  demanding  an  unneces- 
sary condition  ? — It  might  be  so  in  many  cases. 

1710.  Then  probablv  you  think  that  such  a 
provision  as  I  have  indicated  would  be  enough  ? 
— I  think  it  would. 

1711.  It  has  also  been  suggested  as  an  alter- 
native provision,  that  without  introducing  the 
procurator  fiscal  or  any  criminal  or  quasi-cri- 
minal authority,  a  right  of  civil  imprisonment 
should  be  given  on  application  to  a  judge ;  have 
you  thought  over  that  ? — I  have  thought  over  it, 
but  not  very  seriously.  My  impression  is  that 
the  application  should  be  made  at  the  instance  of 
some  public  oflScer. 

1712.  You  have  not  considered  whether,  with- 
out making  so  vital  a  change  as  to  convert  a  civil 
debt  into  a  crime,  you  might  not  have  an  inter- 
mediate course  between  the  present  law  and 
that  ?-^I  have  not  given  sufficient  attention  to 
that  point. 

1713.  Are  you  familiar  with  the  law  of  Eng- 
land on  that  matter  ? — No,  only  generally. 

1714.  Would  it  occur  to  you  that  if  the  debt 
was  not  satisfied  within  a  specified  period  by  a 
person  proved  to  be  able  to  pay  it,  justice  would 
DO  done  by  allowing  a  judge  or  magistrate  to 
issue  an  order  for  imprisonment  ? — I  think  in  that 
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Chairman — continued. 

case  the  judges  should  be  empowered  to  issue  an 
order  for  imprisonment. 

1715.  But  you  have  not  thought  that  out? — 
Not  particularly. 

1716.  You  have  looked  at  it  from  the  point  of 
view  of  the  parochial  authorities  ? — I  have  looked 
at  it  almost  entirely  from  that  point  of  view. 

1717.  You  would  prefer  in  your  present  state 
of  mind  to  have  an  extension  of  tne  principle 
which  has  received  effect  in  Section  80  of  the  Act 
of  1845?— I  would. 

1718.  With  such  an  extension  you  would  be 
satisfied  ? — We  should  be. 

1719.  You  have  not  perhaps  applied  your  mind 
to  I  he  larger  question  of  principle,  whether  it 
would  be  right  to  convert  tne  civil  liability  into 
a  crime  ? — No,  I  have  not. 

1720.  Or  to  the  consequences  either  upon  the 
creditor  or  upon  the  debtor? — I  have  not.  I 
have  looked  upon  it  more  in  this  light,  that  when 
a  party,  by  not  discharging  anobl^ation  of  debt, 
throws  the  burden  upon  the  community,  that  in 
that  case  it  should  be  regarded  as  a  crime. 
Otherwise  1  had  not  fully  considered  it. 

1721.  Do  you  think,  although  you  may  not 
have  had  an  opportunity  of  communicating  with 
other  parochial  boards  upon  this  matter,  they 
would  be  satisfied  with  *  such  a  quasi-criminal 
compulsitor  as  I  have  indicated  ? — I  think  they 
would. 

1722.  You  think  that  would  be  equally  effec- 
tual with  the  possible  civil  imprisonment  which 
now  impends  over  a  defaulting  relation? — I  think 
it  would  be  better. 

1723.  If  a  provision  of  that  kind  was  intro* 
duced  into  this  Bill,  would  you  object  to  the 
abolition  of  civil  imprisonment  under  that  name  ? 
— 1  would  not. 

1724.  Is  there  anything  else  that  your  long 
experience  suo^gests  would  be  useful  to  the  Com- 
mittee ? — I  thmk  not.  I  think  you  have  brought 
out  all  the  points  which  my  board  wish  me  to  re- 
present to  you. 

Mr.  Synan. 

1725.  As  representing  the  Poor  Law  Union  of 
Edinburgh,  and  generally  the  other  unions  of 
Scotland,  it  is  a  matter  of  indifference  to  you, 
provided  the  union  is  protected,  what  the  substi- 
tute is  ? — Quite  so,  only  it  must  be  an  effectual 
substitute. 

Mr.  Webster. 

1726.  Have  you  had  many  cases  of  applica- 
tions under  the  80th  section  of  the  Poor  Law 
Act  ? — A  great  many. 

1727.  Have  you  proceeded  to  imprisonment 
upon  many  of  these  ? — I  imprison  in  every  case 
where  a  parent  has  behaved  in  a  certain  way. 

1728.  Do  you  find  that  effectual  in  many  cases? 
— I  have  found  it  so  effectual,  that  I  do  not  think 
in  my  experience  I  have  had  the  same  relations 
come  back  again. 

1729.  Have  you  recovered  your  debt,  gene- 
rally speaking? — No, but  by  sending  the  default- 
ing husband  or  parent  to  prison,  it  has  operated 
upon  him  so  much  that  he  has  taken  care  that 


Mr.  Webster — continued. 

neither  his  wife  nor  children  have  come  back  to 
the  local  board. 

1730.  He  has  relieved  the  parish  from  the  claim^ 
at  any  rate,  has  he  ? — Yes. 

1731.  And  sometimes  that  has  been  done  by 
the  threat  without  carrying  it  out,  I  suppose  ? — 
Very  often  by  the  threat  without  carrying  it 
out. 

Dr.  Cameron. 

1732.  You  mentioned  that  you  had  recovered 
about  900  /.  a  year  from  sons  and  daughters  ot 
people  who  are  in  poor  circumstances  through 
the  power  of  imprisoning  them ;  you  state  that 
you  recovered  about  900 1  a  year  towards  their 
support  ? — Yes. 

1733.  You  alluded  to  the  power  of  imprison- 
ment as  of  powerful  assistance  in  enabling  you 
so  to  do  ? — ^1  did. 

1734.  Are  you  aware  that,  according  to  a 
return  handed  in  to-day  by  the  chairman  of  the 
Prison  Commissioners,  that  there  was  not  a  single 
case  of  imprisonment  for  aliment  due  to  a  parent? 
— I  am  not  astonished  to  hear  that,  because  it  is 
the  power  of  being  enabled  to  send  the  parties 
to  imprisonment  upon  which  I  have  based  these 
results. 

1735.  How  could  you  send  them  to  prison; 
do  you  ever  send  civil  prisoners  to  gaol  for  non- 
payment of  an  alimentary  debt? — I  have  already 
stated  that  I  have  not  sent  one  case  for  20  years. 

1736.  You  have  not  sent  a  single  case  to  pri- 
son of  a  civil  debtor  for  non-payment  of  an  ali- 
mentary debt  during  the  last  20  years  ? — No. 

1737.  Then,  how  would  it  possibly  interfere 
with  you  to  abolish  civil  imprisonment  for  debt? 
— I  would  have  the  power  over  recusant  sons 
and  daughters. 

1738.  Suppose  you  chose  to  send  a  man  to 
prison  for  not  supporting  his  father  as  an  ali- 
mentary debtor,  who  would  pay  his  aliment  ? — 
I  presume  in  that  case  the  parochial  board,  as 
the  party  sending  him  to  prison,  would  have  to 
pay. 

1739.  By  what  right  could  the  parochial  board 
pay  it  ? — I  do  not  know  that  they  would  have 
any  right.  I  do  not  say  that  they  would  have 
no  right,  but  I  do  not  know  that  they  would 
have  any. 

1740.  Have  the  parochial  board  to  aliment  an 
able-bodied  person  ? — Certainly  not. 

1741.  In  all  those  cases  the  son  would  require 
to  be  able-bodied  in  order  to  have  aliment 
awarded  against  him  to  his  father? — He  would  be. 

1742.  In  none  of  those  cases  would  the  paro- 
chial board  have  a  right  to  aliment  this  able- 
bodied  son  ? — The  relief  would  be  given  to  the 
party  who  was  the  pauper,  and  that  party  would 
apply  his  money,  if  necessary,  in  that  way. 

1743.  In  other  words  the  parochial  board  give 
relief  to  a  pauper  to  maintain  an  able-bodied 
person  in  prison  ? — I  say  it  could  be  done  in  such 
a  way. 

1744.  Is  it  not  the  business  of  the  parochial 
officers  to  see  that  they  grant  money  for  the  pro- 
vision of  what  may  be  necessary  for  the  poor, 
and  not  to  allow  them  to  expend  money  in  liti- 
gation, or  in  supporting  able-bodied  persons  in 
prison  ? — No  doubt  it  is ;  but  I  apprehend  it  is 
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Dr.  Cameron — continued. 

the  duty  of  the  parochial  board  to  recover  the 
debt  in  any  way  which  may  be  open  to  any  other 
person. 

1745.  Put  aside  the  case  of  the  father  and  son, 
and  come  to  this,  that  in  not  a  single  instance  in 
all  Scotland  was  a  single  son  last  year  imprisoned 
for  aliment  due  to  his  father  ? — Quite  so. 

1746.  Now  let  us  come  to  the  common  case  of 
the  aliment  of  illegitimate  children.  Have  you 
imprisoned  a  single  putative  father  as  a  civil 
debtor,  and  paid  his  aliment  during  last  year  ? — 
No,  because  I  can  apprehend  him  and  send  him 
to  prison,  and  I  prefer  to  take  that  course ;  I  find 
it  more  effectual. 

1747.  We  have  been  told  that  in  a  number  of 
cases  women  who  have  sued  ns  paupers  are  pay- 
ing the  aliment  of  debtors  in  prison  to  the  fathers 
of  their  illegitimate  children ;  do  you  know  of 
any  such  case.  They  have  no  visible  means 
of  support,  and  yet  they  are  alimenting  their 
debtors  in  prison  ? — I  do  not  know  of  any  such 
cases. 

1748.  Does  your  board  ever  give  a  woman 
money  to  aliment  her  seducer  in  prison  as  a  civil 
debtor  ? — My  board  would  be  extremely  foolish 
if  they  did  that ;  but  they  do  not  do  it,  because 
my  board  have  the  power  of  apprehending  a  man 
and  sending  him  to  prison  summarily.  He  is 
treated  not  as  a  civil  prisoner,  but  as  one  who  is 
liable  to  get  hard  labour. 

1749.  xou  are  aware  that  the  Bill  does  not 
propose  to  interfere  with  that  ? — I  am  aware  of 
that. 

1750.  You  tell  us  that  that  power  is  much 
better  for  you  than  civil  imprisonment  ? — I  think 
it  is. 

1751.  And  that  civil  imprisonment  is  incompe- 
tent to  you  in  these  cases  of  illegitimacy  ? — I  did 
not  say  it  was  incompetent  to  us  ;  but  I  say  that 
we  shouldprefer  to  take  the  other  course. 

1752.  We  have  been  told  it  is  the  practice; 
have   you  ever  practised   it? — I  have    never 

Sractised  it,  and  I  do  not  think  I  should  ever 
o  it. 

1753.  You  have  never  done  it  ? — No. 

1754.  Therefore  the  abolition  of  imprisonment 
in  these  alimentary  cases  would  not  affect  you  in 
the  very  smallest  degree  ? — No  ;  it  would  not 
affect  me  in  the  case  of  such  parties  becoming 
chargeable  to  the  parish. 

1755.  Have  you  ever  expended  knowingly  any 
money  belonging  to  your  parochial  board  in  the 
maintenance  of  the  father  of  an  illegitimate  child 
of  a  civil  prisoner  in  Edinburgh? — Not  a  shil- 
ling. 

1756.  Then  the  abolition  of  imprisonment  for 
these  alimentary  debts  could  not  possibly  affect 
you? — My  board  do  not  petition  against  that 
clause,  because  the  board  are  satisfied  with  the 
power  they  already  have  under  the  80th 
section. 

1757.  Then  what  clause  do  you  petition 
against? — We  petition  against  the  proposed 
power  of  abolition  of  imprisonment  in  such  cases 
where  sons  and  daughters  refuse  to  support  their 
parents  and  they  become  chargeable  to  the 
parish. 


Dr.  Cameron — continued. 

1758.  Your  substantial  reason  for  petitioning 
against  the  Bill  is  that  you  petition  agamst  it  on  a 

f  round  on  which  not  one  single  prisoner  was  to 
e  found  in  a  Scotch  gaol  in  1880,  and  you  say 
that  you  have  never  sent  one  to  prison  for  20 
years? — Yes,  we  petition  against  the  Bill ;  but 
that  is  not  the  reason  ;  we  attach  more  import- 
ance to  the  power  of  sending  a  man  to  prison 
than  to  the  fact  of  sending  him  to  prison. 

1759.  I  deny  your  power  altogether;  what  I 
ask  you  is,  whether  you  have  a  right  to  alim^ent 
him  in  prison  ? — I  consider  the  parochial  boai*d 
has  a  right  to  recover  the  money  in  the  same  way 
as  any  single  individual. 

1760.  lou  have  no  right  to  support  an  able- 
bodied  pauper  ? — ^That  is  the  general  principle  of 
the  law. 

Mr.  Ramsay. 

1761.  Is  it  a  legal  application  of  the  poor  rate 
to  provide  funds  for  a  woman  to  keep  the  father 
of  her  child  in  prison;  it  has  been  stated  that  that 
is  done,  and  I  wish  to  know  whether  your  board 
regards  it  as  a  legal  application  of  the  rates  of 
the  parish  to  apply  part  of  their  funds  to  the 
maintenance  of  such  a  person  ? — I  do  not  think 
it  would  be  a  legal  application  of  our  funds. 

Dr.  Cameron. 

1762.  As  a  matter  of  fact  your  board  did  not 
petition  against  the  Bill,  in  consequence  of  its 
proposal  to  abolish  imprisonment  for  debt  in 
illegitimacy  cases  ? — No. 

1763.  But  it  did  petition  against  it,  on  the 
ground  that  it  abolished  the  power  of  imprison- 
ment in  other  alimentary  cases?— Yes. 

1764.  Will  you  tell  us  that  neither  yourself 
nor,  I  presume,  your  board  have  for  a  period  of 
20  years  availed  yourselves  of  that  power  ? — We 
have  not  had  occasion  to  do  it. 

1765.  You  have  not  done  it? — No. 

1766.  As  the  law  now  stands,  it  is  admittedly 
questionable  whether  you  have  any  right  to  expend 
the  ratepayer'smoney  on  alimenting  civil  prisoners 
in  any  ot  the  cases  in  which  you  propose  to  petition 
ajgainst  the  BUI  ? — That  is  a  purely  legal  ques- 
tion. I  have  not  had  occasion  to  try  it.  I  would 
have  no  hesitation  in  trying  it  if  it  was  neces- 
sary. 

1767.  You  admit  if  the  man  is  able-bodied  it 
is  material  ? — But  I  can  hardly  assume  that  the 
man  is  able-bodied  when  he  is  incarcerated.  He 
may  be  able-bodied  in  theory,  but  in  fact  he  is 
not  an  able-bodied  man. 

1768.  Would  a  man  who  was  not  able-bodied 
be  ordered  to  aliment  his  father? — Yes,  if  he  had 
the  means. 

1769.  If  he  had  the  means,  of  course,  you 
would  not  have  to  aliment  him  ? — I  do  not  think 
we  shall  disagree  upon  that  point. 

1770.  That  is  to  say,  if  he  had  funds  you  do 
not  want  to  aliment  him  ?—  No. 

1771.  As  I  understand,  you  still  object  to  the 
abolition  as  a  possible  interference  with  the  dor- 
mant right  of  imprisoning  sons  and  daughters  for 
the  support  of  their  parents  ? — That  is  so. 
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MEMBERS  PBESENT: 


The  Lord  Advocate* 
Colonel  Alexander. 
Mr.  Armitfitead. 
Mr.  Buchanan. 
Dr.  Cameron. 
Mr.  James  Campbell. 
Mr.  Earp. 
Mr.  Orr  Ewing. 


Mr.  Alexander  Grant. 
Admiral  Sir  John  Hay. 
Mr.  Mackintosh. 
Su:  Herbert  Maxwell 
Mr.  Cochrane-Patrick. 
Mr.  Ramsay « 
Mr.  Synan. 
Mr.  Webster. 


The  lord  ADVOCATE,  in  the  Chair. 


Mr.  James  Lamond,  called  in  ;  and  Examined. 


Chairman. 

1772.  Mr.  Lamond,  are  you  a  member  of  the 
Society  of  Solicitors  before  the  Supreme  Court 
of  Scotland  ? — I  am. 

1773.  And  do  you  practice  in  Edinburgh? — I 
do. 

1774.  You  have  been  for  a  long  time  in 
practice  ? — Nearly  40  years. 

1775.  I  suppose  you  have  had,  in  the  course  of 
your  practice,  much  occasion  to  notice  the 
working  of  the  law  relative  to  imprisonment  for 
debt  ? — I  have  seen  something  of  it. 

1776.  You  are  conversant  with  the  opinions  pre- 
valent among  your  professional  brethren  on  the 
subject? — I  am. 

1777.  Founded  on  their  experience  as  well  as 
your  own  ? — It  is  so. 

1778.  I  observe  your  society  have  framed  a 
report  upon  this  Bill? — Yes,  which  I  wrote,  and 
which  was  approved  of  at  a  meeting  of  the  society 
unanimously.  I  will  take  the  liberty  of  putting 
it  in,  if  your  Lordship  will  allow  me. 

1779.  I  observe  you,  as  president,  signed  on 
behalf  of  the  council  on  the  18th  of  April  1882, 
and  it  was  apparently  brought  up  at  a  meeting 
of  the  society  of  the  2nd  of  May  1882,  when.it 
was  approved  of? — That  is  so. 

1780.  Does  that  report  express  the  opinion  of 
your  body  on  the  subject  with  which  it  deals? — 
It  does  so. 

1781.  Have  you  the  means  of  knowing  whether 
the  views  expressed  in  that  report  are  generally 
shared  by  the  legal  bodies  throughout  Scotland  ? 
— ^Those  gentlemen  to  whom  I  have  spoken 
concur  in  the  views  generally.  There  is  a  little 
difference  of  opinions,  but  the  majority  are  of  the 
opinion  expressed  in  that  report. 

1782.  Have  you  had  communications  from  the 
bodies  in  various  of  the  principal  towns  in  Scot- 
land ? — I  have  1^  occasion  to  meet  gentlemen 
firom  other  parts  of  the  country,  and  they  concur 
in  a  greater  or  less  degree  with  that  report. 

1783.  Perhaps  you  will  kindly  hand  that  re- 
port in,  in  oraer  that  it  may  be  put  upon  the 
notes ? — Yes.     {The  Report  was  handed  in.) 

1784.  Would    you    tell  us   your  view  upon 


Chairman  -—continued. 

Clause  3  of  the  Bill,  which  proposes  to  abolish 
imprisonment  for  alimentary  debts?  —  I  think 
that  would  be  very  hard  and  unjust,  because,  as  a 
rule,  men  who  are  guilty  of  breach  of  faith  de- 
serve to  be  put  in  prison ;  they  generally  seduce 
a  woman  by  a  promise  of  marriage,  and  they 
often  have  the  means  to  pay  and  will  not  pay. 
They  very  often  have  good  wages,  and  decline  to 
give  any  part  of  their  wages  to  tie  unfortunate 
woman,  and  I  think  the  abolition  you  now  crave 
in  this  Bill  would  increase  immorsdity  and  might 
increase  crime. 

1785.  Can  you  say  from  your  experience 
whether  imprisonment  has  been  very  often  re- 
sorted to  in  such  cases  ? — As  regards  alimentanr 
debts,  it  is  very  rarely  done  from  my  expen- 
ence. 

1786.  Can  you  say  whether  the  liability  to 
imprisonment  has  been  effective  in  obtaining 
payment? — I  think,  when  a  man  knows  he  is 
suDJect  to  imprisonment,  he  will  then  come  to 
terms  with  the  woman  or  with  the  parochial 
boards ;  very  often  the  parochial  boards  are  the 
parties  proceeding  against  him.  When  the  man 
18  put  in  prison  it  is  hopeless  to  expect  to  get 
anything,  but  I  think  the  fear  of  imprisonment 
will  make  a  man  come  to  terms.  I  have  known 
such  cases. 

1787.  You  are  aware  of  the  existing  law  as  to 
arrestment? — I  am. 

1788.  Do  you  think  that  provides  an  adequate 
remedy  ? — Not  with  regard  to  cases  of  that  sort, 
because  a  man  may  arrange  with  his  employer  to 
be  paid  daily,  and  arrestment  then  would  be 
powerless. 

1789.  Has  any  decision  been  pronounced  on 
the  question,  whether  hourly  or  daily  pjmnent 
to  avoid  imprisonment  is  valid  or  not  ? — No.  It 
is  often  done.  You  see  in  the  newspapers  con- 
tinual notices  of  men  bein^  paid  daily  and  hourly. 
It  IS  done  in  practice  regmarly. 

1790.  You  are  not  aware  of  its  having  been 
challenged  ? — I  am  not. 

1791.  Do  many  persons  who  incur  alimentary 
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Chairman — continued. 

debts  possess  means  which  are  inaccessible  to 
arrestment  ? — ^As  far  as  my  experience  goes,  the 
men  who  incur  those  debts  are  generally  working 
men  who  have  no  visible  means,  perhaps  no  real 
means,  nothing,  beyond  their  wages. 

1792.  Can  you  say  whether  imprisonment  has 
been  foimd  eflFective  in  making  money  forth- 
coming?— So  far  as  my  experience  goes  (I  am 
talking  of  information,  and  not  from  cases  within 
my  own  knowledge),  it  has  been  effective. 

1793.  Do  you  think  that  the  remedies  under 
sequestration  and  cessio  hotiorumy  as  they  now 
stand,  are  adequate  to  enable  imprisonment  to  be 
dispensed  with  ? — Sequestration  is  rather  an  ex- 
pensive remedy  if  there  are  no  funds.  Cessio  is 
a  very  cheap  remedy  and  always  effective  for  an 
honest  debtor. 

1794.  Does  that  adjective  describe  many  ali- 
mentary debtors,  or  are  they  often  very  desirous 
to. avoid  the  debt? — I  believe  some  sheriffs  hold 
that  a  man  should  not  get  out  for  aliment  on 
cessio.  They  think  that  where  a  man  has  made 
a  promise  to  marry,  although  the  promise  cannot 
be  legally  proved,  and  refuses  to  fulfil  his  pro- 
mise, the  man  should  lie  in  prison.  I  know 
a  case  in  which  the  sheriff  refused  an  appli- 
cation three  times,  where  the  man  had  promised 
to  marry  the  woman,  and  there  was  no  proper 
proof. 

1795.  That  is  to  say  there  was  no  oath? — 
There  was  no  oath.  There  was  no  proper  proof 
of  Ae  promise  to  marry.  The  sheriff  retused  the 
cessio  %n  hoc  statu  three  times,  stating  that  the 
man  had  the  remedy  in  his  own  hand,  and  that  he 
would  get  out  of  prison  by  marrying  the  woman. 

1796.  Was  imprisonment  in  that  case  used 
practically  as  a  compulsitor  to  bring  about  mar- 
riage ?— It  was  used  for  two  reasons ;  the  one  was, 
to  get  the  aliment  which  the  man  refused  to  pay. 
I  cannot  say  that  it  was  used  to  bring  about  mar- 
riage, but  had  marriage  been  effectual,  the  man 
would  have  got  out. 

1797.  Did  he  marry  rather  than  go  into  prison  ? 
— He  did  not ;  he  remained  in  a  long  time. 

1798.  Do  you  think  that  imprisonment  nomi- 
nally for  a  civil  .debt  should  be  used  as  a  com-- 
pulsitor  to  bring  about  marriage  ? — Certainly  not. 

1799.  Then  what  remedies  would  be  available 
if  Section  3  of  this  Bill  became  law,  and  there 
was  no  substitute  ? — There  would  be  no  remedy 
beyond  arrestment  of  wages,  and  that  would  be 
defeated. 

1800.  What  would  a  cessio  cost  ? — I  am  afraid 
I  can  hardly  answer  the  question ;  I  should  think 
about  5 1 ;  but  I  am  talking  just  now  without 
knowing  much  about  the  proceedings  in  the  cessio. 

1801.  It  has  been  suggested  that  while  im- 
prisonment for  alimentary  debts  should  be 
abolished  under  its  present  conditions,  a  substi- 
tuted provision  might  be  introdued  into  the  Act 
somewhat  similar  to  that  of  Section  80  of  the 
Poor  Law  Act  of  1845;  have  you  considered 
that  suggestion  ? — I  have  not  considered  that. 

1802.  ^Suppose  a  provision  were  made  that 
upon  non-payment  of  an  alimentary  debt,  with 
proved  ability  to  pay,  a  public  oflBcer,  such  as 
the  procurator  fiscal,  should  apply  for  and  obtiun 
a  warrant  for  imprisonment;  what  would  you 
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say  to  that  ? — That  might  have  the  effect ;  but 
the  objection  there  womd  be  that  the  man  would 
not  get  out  by  paying  the  claim,  or  by  giving 
security  if  he  was  put  in  as  a  criminal. 

1803.  That  would  depend  of  course  on  the 
nature  of  the  provision,  but  supposing  it  were 
provided,  he  could  get  out  by  paying  ? — ^Then 
that  might  be  a  very  good  substitute. 

1804.  Can  you  say  whether  the  procurators 
fiscal  would  be  likely  to  undertake  that  duty 
for  their  present  salaries? — I  think  the  pro 
curators  fiscal  would  hesitate  to  take  that  now 
in  hand,  because  it  would  increase  very  much 
their  labour,  and  would  involve  a  great  deal  of 
labour  in  getting  up  the  proofs. 

1805.  And  it  would  involve  labour  of  a  kind 
which  has  not  been  reckoned  for  -in  fixing  their 
present  salaries  ? — Yes. 

1806.  In  populous  districts  and  towns  the 
procurators  fiscal  have  very  hard  work? — In 
Edinburgh  they  are  very  hardly  worked, 
and  I  think  in  Glasgow  there  must  be  a 
great  deal  of  labour.  In  every  borough  where 
there  is  a  large  population  there  is  crime,  and 
thejr  must  be  very  fully  employed.  In  Edin- 
burgh I  know  the  procurator  fiscal  is  very  fully 
employed. 

1807.  Would  it  be  likely  to  cause  them  to 
ask  for  increase  of  the  existing  staff  or  of  the 
existing  salaries  ? — Increase  of  both ;  that  is  to 
sav,  increase  of  staff  and  increase  of  existing 
salaries.  It  looks  reasonable,  but  I  have  never 
considered  it. 

1808.  Would  it  occur  to  you  that  such  a 
remedy  as  that  would  have  any  advantages  over 
the  present  remedies? — There  is  a  general  feelinff 
now,  apparently,  that  civil  imprisonment  should 
be  abolished,  and  this  would  be  a  substitute  for 
it  I  cannot  say  how  it  would  be  received,  but 
it  might  answer  very  welL  I  have  not  con- 
sidered it. 

1809.  Under  the  present  law  the  creditor  who 
imprisons  the  debtor  has  to  aliment  him? — He 
has. 

1810.  So  that  the  present  remedy  would  not 
be  available  for  destitute  alimentary  creditors? — 
It  would  not. 

1811.  Take  the  case  of  a  bastard  child;  either 
the  woman  or  somebody  else  must  find  the 
money  ? — They  must.  Your  Lordship  is  aware 
the  aUment  is  very  small.  The  magistrates  fre- 
quently give  very  small  aliment,  sometimes  only 
4  ^.  a  day.  • 

1812.  That  is  unusually  small  ? — I  have  known 
it  to  be  given. 

1813.  Probably  that  is  too  small  ?--Probably 
it  is  too  small,  but  I  have  known  it  given  where 
there  was  a  fear  that  the  debtor  was  concealing 
money. 

1814.  K  such  a  remedy  as  I  have  suggested 
to  you  were  adopted,  that  is,  a  remedy  taken  at 
the  instance  oi  the  procurator  fiscal,  under 
which  the  debtor  would  be  treated  as  a 
criminal  or  a  quasi-criminal,  the  remedy  would 
be  available  indiscriminately  to  the  destitute  and 
to  the  monied  creditor  ? — It  would  be  available 
indiscriminately  to  the  destitute  and  to  the 
monied  creditor. 

K  4  ^-  1815.  It 
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1815.  It  would  be  a  larger  and  more  available 
remedy  ? — Yes,  certainly,  and  much  more  used 
than  unprisonment  is  just  now. 

1816.  Do  you  think  the  terror  of  such  a  thing 
would  be  equally  effective  as  the  terror  of  civil 
imprisonment  is  now  ? — I  am  scarcely  in  a  posi- 
tion to  answer  that  question.  In  the  one  case 
there  would  be  a  limit;  but  in  the  other  case  there 
would  be  practically  no  limit. 

1317.  bo  you  think  it  desirable  that  there 
should  be  a  limit  of  time  ?— Certainly. 

1818.  As  the  law  now  stands  there  is  no  limit? 
There  is  no  limit  except  cessio. 

1819.  As  the  debt  recurs  under  the  Act  of 
1880,  you  may  have  a  recurring  imprisonment  for 
the  recurring  form  of  debts?— That  is  the  law 
now,  I  understand. 

1820.  So  that  it  is  indefinite  at  present? — 
It  is. 

1821.  And  might  endure  for  about  a  year  after 
the  last  aliment  became  due  ? — It  might  endure  for 
any  term  the  creditor  chose  to  pay  the  aliment. 

1822.  Have  you  considered  another  possible 
alternative,  such  as  this,  that  instead  of  vesting 
the  power  of  imprisonment  absolutely  in  the 
hands  of  the  creditor,  imprisonment  should  5nly 
follow  upon  the  warrant  of  a  judge,  after  evidence 
of  ability  to  pay  ? — Do  you  mean  that  to  apply  to 
cases  of  aliment  only  ? 

1823.  Yes ;  the  first  alternative  put  to  you 
was  converting  it  into  a  criminal  offence ;  this  is 
a  second  alternative  ? — I  see  no  objection  at  all. 

1824.  The  second  alternative  suggested  is  that, 
instead  of  putting  it  entirely  into  the  hands  of  the 
creditor,  as  it  is  now,  the  warrant  of  imprison- 
ment should  only  be  granted  causa  cognita  by  a 
judge? — I  see  no  objection  to  that  on  cause 
shown. 

1825.  And  the  cause  to  be  shown,  it  is  sug- 
gested, should  comprehend  ability  to  pay ;  do  you 
approve  of  that  suggestion? — No,  not  ability  to 
pay,  because  I  think  the  crime  should  be  taken 
mt3  account. 

1826.  You  think  it  should  be  partly  for  pun- 
ishment?— Yes;  I  think  if  a  man  knowingly 
seduces  a  woman,  there  should  be  a  certain  de- 
gree of  punishment  for  that,  quite  irrespective  of 
his  ability  to  pay. 

1827.  if  the  liability  were  to  be  treated  as  a 
civil  debt,  you  would  probably  require  that 
ability  to  pay  it  should  be  proved  ?  —  Cer- 
tainly. 

1828.  Would  there  be  any  difficulty,  do  you 
think,  in  working  out  such  a  proposal  as  that  ? — 
I  do  not  think  so. 

1829.  The  local  judge  who  had  pronounced 
the  decree  upon  a  simple  motion  before  him, 
might  grant  a  warrant  for  iniprisonment  upon 
ability  to  pay  being  shown  ? — Exactly. 

1830.  Have  you  any  view  as  to  whether,  if 
that  remedy  were  adopted,  the  burden  of  proving 
ability  to  pay  should  rest  upon  the  creditor,  or 
the  burden  of  proving  inability  to  pay  should  rest 
upon  the  debtor  ?— On  the  debtor,  I  think. 

1831.  That  is  to  say,  you  think  the  ability 
should  be  presumed,  and  that  to  clear  himself  he 
should  show  he  was  unable  to  pay  ? — Yes,  cer- 
tainly. 


Chairman — continued. 

1832.  So  that  the  imprisonment  might  be 
limited  as  regards  duration  ? — Undoubtedly,  at 
the  discretion  of  the  judge. 

1833.  Do  you  think  that  would  be  equally 
effectual  with  the  present  law? — I  cannot  sav 
that  I  have  considered  that  point  exactly.  It 
might  be,  but  I  am  not  prepared  to  give  au 
exact  opinion  upon  that. 

1834.  Have  you  any  preference  as  between  the 
two  alternative  remedies  ? — I  cannot  say  that  I 
have. 

1835.  The  second  would  not  require  the  inter- 
vention of  a  public  officer!' — That  is  an  advantage 
certainly,  and  there  would  be  less  delay. 

1836.  Does  there  appear  to  you  to  be  an 
objection  in  principle  to  converting  a  civil 
liability  into  a  crime  for  the  purpose  of  its 
recovery  ?— That  is  a  question  of  morals  which 
I  am  scarcely  in  a  position  to  give  an  opinion 
upon. 

1837.  Would  either  of  those  proposals,  do  you 
think,  have  an  advantage  over  the  present  law  in 
this,  that  you  would  have  the  sanction  of  some 
public  official  in  the  one  case,  a  procurator  fiscal, 
and  in  the  other  a  judge,  instead  of  a  proceeding 
sometimes  of  a  vindictive  character? — That  would 
be  an  advantage,  undoubtedly. 

1838.  It  would  prevent  the  remedy  being 
used  for  collateral  or  sinister  purposes  ? — From 
being  abused. 

1839.  Does  anything  else  occur  to  you  on  the 

Sroposals  relative   to   dealing   with    alimentary 
ebtg  ? —Nothing  beyond  what  your  Lordship 
has  put  to  me. 

1840.  Either  on  the  simple  proposal  for  aboli- 
tion, or  the  other  ? — No,  nothing. 

1841.  I  rather  gather  that  the  objection  of 
yourself  and  your  Eociety  would  be  largely  re- 
moved, if  not  entirely  obviated,  by  a  satisfactory 
provision  of  either  of  the  kinds  I  have  suggested? 
— I  think  so. 

1842.  If  properly  worked  out? — I  think  so. 

1843.  You  used  an  expression  which  is  quite 
intelligible  to  those  who  are  Scotch  lawyers  in 
speaking  of  a  promise  to  marry  on  proper  proof; 
what  do  you  mean  by  that  ?— I  understand  that 
if  a  man  promises  to  marry  a  woman,  and  if  that 
is  followed  by  a  copula^  that  makes  a  marriage; 
but  the  promise  must  be  proved  by  the  writing 
or  oath  of  the  man. 

1844.  That  is  to  say  his  oath  on  reference  ? — 
Yes,  the  oath  on  reference ;  it  must  be  clear  and 
without  hesitation. 

1845.  It  must  be  proved  by  admission  on  an 
appeal  to  his  own  conscience  ? — Undoubtedly. 

1846.  Although  any  number  of  people  might 
have  heard  him  give  a  verbal  promise,  that  evi- 
dence would  not  be  admissible? — Not  at  all.  In 
the  case  I  referred  to,  there  was  abundant  proof 
by  a  number  of  people  of  promise  of  marriage^ 
but  there  was  no  writing,  and  he  denied  it  on 
oath. 

1847.  Have  you  considered  the  proposals  con- 
tained in  Clause  4  of  this  Bill  ? — Yes,  I  have ; 
those  about  the  meditalione  fuytB  warrant? — 
Yes. 

1848.  I  think  it  is  a  pity  to  deprive  the 
creditor  of  his  power  of  going  before  a  magis- 
trate or  a  justice  of  the  peace.  In  border 
counties  it  would  be  very  difficulty  almost  im- 
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possible,  to  get  hold  of  a  sheriff  in  time  ;  for  in- 
stance, away  near  the  border,  at  Berwick,  the 
sheriff  is  a  long  distance  off,  and  the  man  who 
got  wind  of  the  affair  would  cross  the  bridge 
directly;  the  same  near  Carlisle,  and  in  that 
direction,  there  is  no  sheriff  there  for  a  long 
distance. 

1849.  And  it  is  suggested  to  me  by  an  honour- 
able Member  in  the  West  of  Scotland  and  the 
Highlands  ? — In  the  West  of  Scotland  it  is  very 
much  worse,  because  the  sheriffs  are  miles  and 
miles  away;  a  man  might  be  across  the  border 
before  the  sheriff  could  be  got  at.  Besides  the 
justices  generally  take  the  assistance  of  a  clerk, 
who  is  a  man  of  some  experience  in  these 
matters. 

1850.  Have  you  ever  heanl  any  complaints 
that  justices  or  magistrates  exercise  this  jurisdic- 
diction  wrongly  ? — Never ;  besides,  there  is  a  very 
ffood  remedy  there ;  if  a  man  exercises  a  juris- 
diction wrongfully  he  is  liable  in  damages,  and 
very  heavy  damages  might  follow. 

1851.  But  suppose  he  erred  merely  in  judg- 
ment ? — Damages  would  follow  all  the  same ; 
the  justice  is  not  liable  to  damages,  but  the  cre- 
ditor. 

1852.  Of  course,  if  a  creditor  applied  for  such 
a  warrant  without  reasonable  cause,  or  erred  in 
any  of  the  technicalities,  he  might  be  liable  in 
damages  ? — He  would. 

1853.  But  suppose  everything  to  be  quite  in 
form,  if  a  justice  too  readily  granted  the  warrant, 
and  too  easily  believed  that  flight  was  in- 
tended, what  would  be  the  case  then? — That  is 
an  error  of  judgment,  for  which,  I  apprehend 
(I  now  speak  with  great  deference  upon  this),  he 
would  not  be  liable.  He  has  examined  the  man 
upon  oath  and  taken  down  his  evidence,  and  he 
is  the  best  judge  and  the  only  judge  of  it. 

1854.  Do  you  think  the  justices  or  magistrates 
are  more  likely  to  err  in  exercising  this  some- 
what delicate  discretion  than  the  sheriffs? — 
I  cannot  say  whether  they  are  or  are  not ;  they 
have  their  clerks  with  them. 

1855.  And  you  have  heard  no  complaints  ? — 
I  have  heard  no  complaints  ;  I  have  gone  before 
a  justice  where  I  could  not  get  a  sheriff. 

1856.  Has  your  society  considered  that  spe- 
cially ? — I  think  so. 

1857.  Ts  that  their  feeling?— I  think  so. 

1858.  I  see  they  say  they  can  see  no  reason 
for  depriving  magistrates  or  justices  of  the  power  ? 
— Principally  upon  this  ground,  and  Argyleshire 
is  a  case  in  point,  that  a  man  might  be  100  miles 
from  the  seat  of  a  sheriff,  and  you  could  not  get 
at  him  in  time  at  all. 

1859.  What  do  you  say  to  the  proposal  of 
Clause  5  to  limit  imprisonment  for  rates  and  as- 
sessments to  four  weeks  ? — It  is  a  matter  of  very 
little  importance  to  the  public. 

1860.  Do  you  think  that  period  of  imprison- 
ment would  be  effectual  to  produce  the  money  ? 
— It  might.  The  public  at  large  have  no  great 
interest  in  it. 

1861.  Do  you  object  to  that? — I  cannot  say 
that  I  object  to  it. 

1862.  What  say  you  to  the  first  part  of 
Clause  6,  relative  to  law-burrows? — That  is 
seldom  used  now ;  I  think  it  is  out  of  date ;  I 
would  abolish  that  utterly.      The  law-burrows 
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were  in  force  when  there  was  no  proper  system  of 
police.  A  man  might  be  in  mortal  terror  of  his 
life,  and  might  have  no  protection  at  all,  but 
that  is  not  the  case  now,  and  I  think  it  might  be 
abolished. 

1863.  Do  you  think  it  is  an  obsolete  remedy  ? 
— It  is  simply  absurd. 

1864.  You  say  it  is  inappropriate  to  modern 
conditions  of  life  ? — I  think  so,  certainly. 

1865.  The  next  relates  to  refusal  to  sign  a 
deed  ? — I  think  that  would  be  verv  unworkable. 
I  have  known  cases  in  England  where,  although 
there  was  a  trustee  in  a  sequestration,  the  party 
liable  to  pay  the  money  insisted  upon  getting  the 
bankrupt's  own  signature.  You  require  to  prove 
so  much  in  a  case  of  that  sort,  that  it  would  be 
unworkable.  Then  the  court  might  not  take  the 
signature  of  any  one  else.  A  man  could  never 
complain  of  being  obliged  to  sign  a  deed,  because 
it  is  in  his  own  power. 

1866.  Is  imprisonment  to  compel  signature  to 
a  deed  common  ? — I  have  never  known  a  case  ; 
I  have  known  a  case  of  a  person  being  put  in 
prison  for  not  returning  a  process ;  I  never 
knew  a  man  imprisoned  lor  not  signing  a  deed. 
In  a  case  where  a  bankrupt  was  required  to  sign 
a  discharge  relating  to  property  in  England,  the 
bankrupt  refused  to  do  so.  The  parties  there 
required  his  signature,  alleging  that  the  practice 
in  England  was  not  to  take  the  signature  of 
the  trustee.  The  bankrupt  was  brought  before 
the  sheriff  and  refused  to  sign;  he  said  he  would 
sign  nothing.  The  sheriff  threatened  a  war- 
rant to  apprehend  him,  and  the  man  then 
signed. 

1867.  Supposing  the  deed  recited,  as  it  natu- 
rally would,  the  decree  ordering  the  signature 
and  the  expiry  of  the  charge,  and,  failing  perform- 
ance, it  was  signed  by  the  clerk,  under  a  public 
statute ;  do  you  not  think  that  would  be  enough  ? 
— That  might  do,  but  that  would  involve  in  a 
small  matter  a  lot  of  trouble  and  proof,  and  I  need 
not  tell  your  Lordship  that  courts  in  England  and 
abroad  would  not  easily  recognise  that  A  court 
in  the  West  Indies  or  in  America  might  require 
a  great  deal  of  proof.  They  would  not  take  the 
thmg  on  the  mere  ipse  dixit  of  the  man. 

1868.  Or  upon  the  narrative  in  the  deed  ? — 
No. 

1869.  Do  you  think  that  would  make  titles 
less  marketable  ? — It  would  cause  delay  and  ex- 
pense, and  it  might  lead  to  litigation.  You 
might  have  to  litigate  with  a  man  in  England  to 
compel  him  to  do  what  he  would  do  upon  the 
man's  signature. 

1870.  It  would  be  very  readily  ascertainable? 
• — But  the  question  would  be  when  it  would  be 
known ;  not  in  our  time. 

1871.  An  English  creditor,  or  an  assignee 
either  in  England  or  abroad,  would  very  readily 
ascertain  by  a  reference  to  Scotland  whether 
such  decree  had  been  pronounced? — He  might 
say,  "  I  will  not  take  all  that  trouble ;  I  simply 
want  the  man's  signature." 

1872.  Do  you  think  it  would  make  titles  less 
marketable  ? — I  think  it  would,  and  I  am  talking 
from  experienc. 

Lf-  1873.  Do 
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1873.  Do  you  disapprove  of  that  suggestion  ? — 
I  do.  I  think  there  is  no  hardship  in  a  man 
beinff  required  to  sign,  or  if  he  does  not  to  be 
told  he  would  be  put  in  prison,  because  he  has 
the  remedy  in  his  own  hands. 

1874.  You  think  the  present  law  is  effective 
to  compel  signature  ? — I  think  the  present  law  is 
effective  to  compel  signature. 

1875.  If  a  man  were  contumacious  and  pre- 
ferred to  go  to  prison,  the  transaction  could  be 
delayed  indefinitely ;  but  you  have  not  known 
that? — I  have  not.  I  have  not  known  a  person 
to  be  put  in  prison  for  not  signing  a  deed. 

Mr.  Ramsay, 

1876.  You  have  known  more  cases  where  the 
person  has  signed  the  deed  on  the  threat  of  im- 
prisonment than  the  cases  you  have  referred  to  ? 
— ^I  have. 

Chairman. 

1877.  I  think  the  only  remaining  point  under 
the  Bill  which  I  need  trouble  you  about  is  in 
Clause  8,  by  which  it  is  proposed  to  fix  1  5.  per 
day  as  the  minimum  aliment?  —  I  think  that 
might  be  left  very  safely  to  the  magistrate,  be- 
cause he  has  no  feeling  in  the  matter.  A  creditor 
may  be  very  harsh,  but  a  magistrate  has  no  ill- 
feeling.  If  he  is  satisfied  that  the  man  has  con- 
cealed funds,  he  would  know  what  the  aliment 
should  be.  I  would  not  draw  a  hard  and  fast 
line.  I  have  known  a  man  get  4  <f.  a  day  because 
the  magistrate  was  satisfied  that  he  was  conceal- 
ing funds. 

1878.  Does  anything  else  occur  to  you  upon 
the  Bill? — Nothing  beyond  what  is  in  the  re- 
port. If  your  Lordship  has  any  question  to 
put  on  the  report,  I  will  answer  it ;  otherwise  I 
nave  nothing  more  to  say. 

1879.  Is  there  any  special  point  that  occurs  to 
you  ? — None. 

Colonel  Alexander. 

1880.  You  have  given  the  Committee  to  un- 
derstand that  criminal  imprisonment  being  limited 
and  civil  imprisonment  unlimited,  the  latter 
would  be  more  severe  than  the  former;  do  you 
not  think  the  disgrace  attaching  to  criminal  im- 
prisonment makes  it  more  severe,  irrespective  of 
the  question  of  limit? — I  think,  when  a  man  is 
liable  to  be  put  in  prison  for  not  paying  the 
aliment  of  his  wife  or  children,  it  does  not  make 
much  matter  whether  he  is  put  in  prison  as  a 
criminal  or  as  a  civil  debtor. 

1881.  Evidence  has  been  given  that  in  Eng- 
land the  woman  does  not  maintain  a  man  in  prison 
for  non-payment  of  an  alimentary  debt  ? — I  think 
that  is  the  law  here. 

1882.  Would  it  be  advisable  to  assimilate  the 
law  of  Scotland  to  that  of  England  in  that  re- 
spect ? — I  have  never  considered  that. 

Mr.  Webster. 

1883.  Did  you  mention  that  your  own  society 
had  petitioned  against  the  Bill? — ^I'hey  have. 

1884.  I  think  you  mentioned  that  you  have 
found  that  the  public  opinion  of  leffal  bodies  in 
Scotland  is  agamst  the  Bill? — So  tar  as  I  know 
it.  The  profession  that  I  represent  are  decidedly 
against  it. 


Mr.  Webster — continued. 

1885.  Do  you  know  llie  public  opinion  of 
trading  and  commercial  parties  in  Scotland  witii 
regard  to  this  Bill? — So  far  as  I  know,  it  is 
very  much  against  the  Bill, 

1886.  Do  you  know  that  the  Convention  of 
Boroughs  have  petitioned  against  the  Bill? — 
Yes. 

1887.  Turning  to  what  I  think  is  the  main 
point  of  the  Bill,  and  to  your  evidence  with  re- 
rard  to  the  proposed  abolition  of  imprisonment 
for  alimentary  debts,  do  I  understand  vou  to  ex- 
press an  opinion  that  to  pass  the  Bill  in  its  present 
shape  would  leave  the  creditor  in  alimentary 
debts  practically  without  remedy?  —  It  would 
decidedly. 

1888.  From  the  difiiculty  of  realising  by 
arrestment  ? — It  would  decidedly. 

1889.  The  Lord  Advocate  has  brought  before 
you  one  or  two  suggested  substitutes  lor  the  pre- 
sent law  of  imprisonment  ? — Yes. 

1890.  One  of  these  was  applying  to  the  present 
civil  debtors,  for  it  is  purely  a  civil  debt  just  now, 
the  character  and  remedy  of  the  80th  section  of 
the  Poor  Law  Act  ? — Yes. 

1891.  That  which  is  given  at  present  to  paro 
chial  boards  ? — Yes. 

1892.  Would  it  appear,  in  your  opinion,  to  be 
one  objection  to  that  that  it  would  fix  the  debtor 
with  the  character  of  a  criminal  ? — I  have  not 
considered  that,  I  am  very  sorry  to  say. 

1893.  Are  you  aware  that  by  the  law  of  Eng- 
land   at   present    imprisonment    is    retained  if 

r -anted  ui)on  the  order  or  judgment  of  a  court? — 
am  aware  of  that, 

1894.  That  is  provided  for,  as  perhaps  you  are 
aware,  by  the  Debtors'  Act  of  1869  ?— It  is. 

1895.  And  by  the  5th  section?— It  is  so:  I 
am  aware  of  that 

1896.  I  am  reading  to  you  the  5th  section  of 
the  Act  of  1869 :  "  Subject  to  the  provisions 
herein  mentioned,  and  to  the  prescribed  rules, 
any  court  may  commit  to  prison  for  a  term  not 
exceeding  six  weeks  or  until  payment  of  the 
sum  due,  any  person  who  makes  default  of  pay- 
ment of  any  uebt,  or  in  settlement  of  any  debt 
due  from  him  in  pursuance  of  any  order  or  judg- 
ment of  that  or  any  other  competent  court? — 
Yes. 

1897.  That  leaves  the  intervention  of  the  court 
necessary  before  imprisonment  ? — It  does. 

1898.  Does  it  appear  to  you,  on  the  whole, 
that  such  a  provision,  with  some  modification, 
possibly,  would  be  desirable,  rather  than  a  total 
abolition  for  imprisonmeiit  for  aliment  ? — I  think 
it  would  be  very  desirable. 

Dr.  Cameron. 

1899.  You  mentioned  that  the  public  feeling 
of  the  Society  of  Solicitors  of  the  Supreme 
Court,  and  also  of  various  other  public  bodies, 
was  against  the  Bill  ? — Yes. 

19()0.  I  presume  that  was  as  it  stands,  and  not 
with  the  modification  which  the  Lord  Advocate 
mentioned  ? — As  it  stands. 

1901.  Is  it  your  opinion,  that  if  a  modification, 
such  as  that  which  the  Lord  Advocate  has 
described,  were  adopted  in  the  spirit  of  the  Act 
that  objeotion  would  be  done  away  with? — I 
cannot  say :  I  am  talkinff  only  for  myself 

1902.  So 
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1902.  So  far  as  your  society  is  concerned  ? — I 
am  afraid  I  can  hardly  answer  that  question. 

1903.  So  far  as  the  reporter  of  your  society, 
that  is  yourself,  is  concerned,  it  would  take  away 
your  objection  ? — It  would. 

1904.  There  is  no  reason  why  it  should  not 
equally  operate  on  the  minds  of  other  persons 
who  hav^  objections  ? — So  far  as  I  am  aware. 

1905.  You  stated  that  in  such  cases  the  man 
often  has  nothing  beyond  his  wages  ? — Yes. 

1906.  Does  not  prolonged  imprisonment  pre- 
vent him  from  realising  his  wages? — Un- 
-doubtedly  it  does. 

1907.  In  so  far,  is  it  not  depriving  him  of  his 
ability  to  pay  his  debts  ?— Certainly. 

1908.  You  mentioned  the  case  of  a  man  who 
had  been  brought  before  the  sheriff,  and  who 
was  refused  cessio  three  times  unless  he  married 
"die  woman  ? — Not  exactly  that ;  he  declined  to 
pay  anything.  He  earned  very  good  wages,  and 
the  woman  proved  to  the  sheriff  that  he  had  pro- 
mised to  marry  her,  and  had  seduced  her.  The 
sheriff  said,  "  You  will  neither  marry  the  woman, 
nor  pay  money,  nor  anything,  therefore  I  refuse 
the  cessio  in  hoc  statu.^^  If  the  man  had  married 
the  woman,  there  would  have  been  an  end  of 
it. 

1909.  Is  that  the  case  No.  5  in  your  report? 
— No,  that  is  not  case  5  ;  it  is  another  case. 

1910.  In  case  5  a  very  similar  state  of  things 
is  reported? — A  very  similar  state  of  things  is 
reported,  or  something  like. 

1911.  It  seems  to  be  the  practice  on  the  part 
of  some  of  the  sheriffs  ? — I  cannot  say  it  is  the 
practice.  This  is  a  very  hard  case ;  a  hard  case, 
mdeed. 

1912.  Two  cases  have  come  within  your  know- 
ledge in  which  imprisonment  has  been  used  as  a 
compulsion  to  marry  ? — I  cannot  say  as  a  com- 
pulsion to  marry.  The  man  had  seduced  the 
woman  by  a  promise  of  marriage ;  he  did  not 
keep  his  promise,  and  he  would  not  lay  part  of 
his  wages  aside  to  pay  her.  He  defied  the  sheriff, 
and  he  defied  the  woman.  The  sheriff  said,  "  I 
must  refuse  it,  but  in  the  meantime,  you  have 
the  remedy  in  your  own  hands." 

1913.  ifou  say  the  sheriff  "refused  the  cessio  on 
the  ground  that  the  remedy  was  in  the  debtor's 
own  hands,  for  either  by  agreeing  to  marry  the 
woman  or  by  payment,  and  that  the  court  above 
confirmed  the  judgment "  ? — That  is  so. 

1914.  These  words  accurately  represent  the  state 
of  things  in  both  cases  ? — In  the  other  case  there 
was  no  appeal.  There  was  no  appeal  in  the  case 
that  is  printed.  I  cannot  say  that  the  words  are 
exact,  but  they  are  something  like  it.  There 
was  no  record  kept  of  the  proceedings. 

1915.  I  do  not  pin  you  to  the  exact  words, 
but  the  words  adequately  represent  the  sense? 
— Yes,  the  meaning ;  words  to  that  effect. 

1916.  I  gather  from  what  you  stated  that,  in 
your  opinion,  it  was  desirable  that  a  man  might 
be  made  to  fulfil  a  promise  of  marriage  by  some 
such  course  ? — I  think  if  a  man  makes  a  promise 
of  marriage  he  is  bound  to  keep  that  promise, 
like  anything  else. 

1917.  Do  you  not  think  that  would  be  an  argu- 
ment for  an  amendment  of  the  law  of  marriage  ? 
— ^"lliat  is  a  different  point ;  so  long  as  the  law  is 
80,  a  man  should  keep  his  promise. 

0.107. 


Dr.  Cameron — continued. 

1918.  You  mentioned  the  particular  method 
of  proof  which  was  necessary  to  constitute  it  ? — 
Yes,  it  is  limited  to  particular  proof. 

1919.  If  you  think  such  a  promise  should  be 
enforced,  would  it  not  be  the  proper  course  to 
amend  the  law  as  to  proof? — That  is  a  matter 
upon  which  I  can  give  no  opinion. 

1920.  You  mentioned  again,  that  when  a 
small  aliment  was  given,  of  about  4  /^.  a  day, 
that  such  aliment  was  awarded  when  there  was 
a  fear  that  the  prisoner  was  concealing  money? 
— Yes. 

1921.  And  again,  in  reply  to  subsequent  ques* 
tions,  you  repeated  that  phrase  two  or  three 
times.  Is  it  your  experience  that  small  aliments 
are  given  because  there  is  a  fear  or  belief  that 
the  prisoner  is  concealing  money  ? — I  am  not 
aware  of  any  other  reason  for  giving  a  small  ali- 
ment. . 

1922.  What  I  wanted  to  ask  you  is,  whether 
you  arc  aware  that  under  the  Debtors'  Act  the 
concealment  of  money  after  the  presentation  of  a 
petition  for  cessio^  or  within  a  certain  time 
before  it,  is  a  crime  punishable  by  imprisonment, 
and  hard  labour  up  to  two  years? — That  is  a 
very  wide  question,  which  I  cannot  answer. 

1923.  I  do  not  ask  you  a  wide  question, 
but  a  very  narrow  one,  and  I  can  refresh  your 
mind  upon  the  subject.  It  is  simply  whether 
you  are  aware  that  in  the  Debtors'  Act  of  1880 
it  is  made  a  crime  punishable  by  imprisonment 
and  hard  labour  up  to  two  years  to  conceal  funds 
within  a  certain  date  of  the  presentation  of  a 
petition  for  cessio? — Yes,  it  is  so;  but  a  man 
having  funds,  and  being  able  to  prove  that  he 
has  funds,  are  two  different  things.  You  may 
think  he  has  funds,  and  you  may  be  unable  to 
prove  it. 

1924.  Do  you  think  it  is  desirable  to  punish  a 
man  with  short  commons  on  a  simple  suspicion 
of  something  which  you  were  unable  to  prove  ? 
— That  I  would  leave  to  the  judge,  who  has  no 
interest  in  the  matter,  and  who  will  deal  fairly. 

1925.  As  a  legal  principle  simply  ? — I  would 
not  interfere  with  that  judgment. 

1926.  You  said  you  thought  a  man  who 
seduced  a  woman  should  be  liable  to  a  certain 
imprisonment,  irrespective  of  his  ability  to  pay  ? 
—I  do. 

1927.  That  is  your  opinion,  in  which  I  may 
probably  agree  with  you  ;  but,  as  a  fa^t,  is  any 
punishment  at  present  awarded  for  the  seduction 
of  women  in  such  cases  ? — Damages  follow  if  a 
woman  can  prove  seduction,  and  judges  have 
given  damages  for  seduction. 

1928.  But  in  the  great  majority  of  cases  of 
seduction  no  action  is  brought? — That  is  so ;  but 
I  know  that  in  many  cases  damages  have  been 
given  for  seduction. 

1929.  Is  it  your  opinion  that  the  working  man 
who  may  seduce  a  girl  in  the  course  of  a  courtship 
is  more  immoral  and  more  deserving  of  punish- 
ment than  the  rich  seducer,  who  goes  about 
habitually  seducing  girls? — Morally  speaking, 
there  is  no  difference  m  degree,  none. 

1930.  Morallv  speaking,  would  you  not  con- 
sider the  wealthy  seducer  who  made  a  habit  of 
seduction  by  far  the  greater  rascal  of  the  two  ? 
— Certainly ;  there  is  no  difference  in  degree  in 
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crime.     He  is  equally  responsible,  and  equally 
liable  to  punishment. 

1931.  Not  by  means  of  imprisonment  for 
damages?  —  If  a  judge  awards  damages,  the 
damages  he  must  pay. 

1932.  That  presupposes  an  expensive  action, 
does  it  not  ? — The  law  is  open  to  everyone. 

1933.  The  law  is  open  to  everyone,  I  know ; 
but  in  the  majority  of  cases  are  not  such  matters 
settled  by  an  allowance? — That  is  a  matter  I 
cannot  give  an  opinion  upon. 

1934.  We  may  put  aside  the  action  for 
damages  in  both  cases,  because  they  do  not  arise 
against  the  poor  man,  and  generally  do  not  arise 
against  the  rich  man ;  but  taking  what  you^have 
said,  that  in  an  application  for  aliment  the  rich 
seducer,  in  the  case  I  have  mentioned,  pays  the 
aliment,  and  there  is  an  end  of  it ;  the  poor  one 
is  told  to  pay  aliment  and  expenses,  and  let  us 
assume  that  he  cannot  pay,  does  such  a  system 
as  that  award  anything  like  proper  relief? — As 
the  law  now  is  in  Scotland,  a  seducer  is  liable  to 
damages,  whether  he  is  rich  or  poor.  The  judge 
or  the  jury  fix  the  damages. 

1935.  There  is  no  proposal  to  alter  that  liabi- 
lity ?— No. 

1936.  In  whose  name  is  the  action  for  seduc- 
tion brought  in  Scotland  ? — In  the  name  of  the 
woman. 

1937.  Not  in  the  name  of  her  father? — No, 
not  generally. 

1938.  The  process  of  imprisonment  proposed  to 
be  interfered  with  by  this  Bill  has  nothing  to  do 
with  the  moral  grounds  of  the  question ;  it  is 
simply  as  a  compulsitor  for  payment  of  a  debt? — 
That  is  all. 

1939.  That  compulsitor  is  interfered  with  in 
the  same  way  as  the  existing  compulsitor  for  the 
payment  of  rates  is  proposed  to  be  interfered 
with  ? — It  is  so. 

1940.  IHovi y about meditationefuffic  cases;  you 
mentioned  that  you  have  no  complaints  about 
magistrates  granting  meditatione  j'uga  warrants  ? 
— I  have  not  heard  of  any. 

1941.  Have  you  acted  as  agent  for  debtors  in 
such  cases? — Never. 

1942.  You  mentioned  that  the  debtor  has  the 
remedy  of  an  action  ? — He  has  for  damages. 

1943.  In  such  cases,  where  the  greatest  abuse 
arises,  is  it  not  a  fact  that  the  debtor  intends  to 
go  away,  possibly  to  some  distant  part  of  the 
world,  on  important  business  ? — The  magistrate 
or  the  judge  would  not  grant  a  warrant  unless 
he  was  satisfied  that  the  debtor  had  the  inten- 
tion. 

1944.  In  that  case,  is  not  the  remedy  of  bring- 
ing an  action  against  a  magistrate  a  very  illusory 
remedy  after  the  debtor  has  been  estopped  from 
going  ?— It  is  not  a  remedy  against  the  magistrate, 
but  against  the  creditor. 

1945.  Biit  he  has  an  action  against  the  magis- 
trate?— I  never  saw  one. 

1946.  But,  as  a  point  of  law,  he  has,  has  he 
not? — I  would  rather  not  give  an  opinion  upon 
such  a  point  of  law  as  that. 

1947.  I  thought  you  said  so? — No;  the  cre- 
ditor. 

1948.  In  that  case  there  is  the  same  reason,  the 
alleged  debtor  intending  to  go  away,  and  that 
being  the  reason  of  his  arrest,  it  would  render 
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any  action  against  the  creditor  who  had  arrested 
him  illusory ?— Certainly  not;  if  the  man  was 
arrested  improperly  he  might  come  back  to  his 
own  home  and  raise  an  action  for  damages  on  the 
ground  of  some  irregularity ;  it  has  been  done. 

1949.  I  refer  to  the  case  of  a  man  who  in  pur- 
suance of  his  business  is  making  a  journey  to  a 
distant  portion  of  the  globe,  he  is  arrested  on  a 
meditatiane  fugcc  warrant,  in  order  to  obtain  pay- 
ment of  some  claim  which  may  be  unfounded.  You 
tell  us  that  in  such  a  case  he  would  have  an  action 
against  the  arresting  creditor? — He  would. 

1950.  If  it  were  all  important  to  him  to  get  to 
India  or  Australia,  would  not  that  be  a  case  of 
great  hardship  to  him,  and  would  he  not  rather 
have  got  free  and  put  up  with  the  inconvenience 
rather  than  remain  at  home  to  bring  an  action 
against  the  creditor? — That  is  a  suppositious 
case,  which  I  can  hardly  be  expected  to  an- 
swer. 

1951.  These  are  the  cases  in  which  it  appears 
to  me  the  greatest  hardship  arises  in  connection 
with /i/^^E  warrants? — There  are  cases  of  damages 
where  a  man  has  used  a  remedy  improperly  with- 
out proper  proof. 

1952.  Now,  about  signing  deeds? — You  say 
you  have  never  seen  a  man  sent  to  prison,  ad 
factam  prestandam^  for  refusing  to  sign  a  deed  ? 
—No.   ■ 

1953.  Here  is  a  case  which  I  myself  witnessed; 
and  I  put  it  with  a  view  of  asking  how,  in  your 
opinion,  the  change  of  law  in  such  a  case  would 
affect  persons  interested  in  the  signing  of  a  deed ; 
the  case  was  this:  on  the  31st  December  1879, 
there  was  a  man  in  Glasgow  prison  who  had  been 
there  for  some  months  for  refusing  to  sign  a  deed. 
He  protested  that  he  would  remain  in  prison,  and 
would  not  sign.  The  abolition  of  imprisonment 
for  debt  occurring  at  that  time,  he  m  a  fit  of 
good  humour  signed  the  deed,  and  walked  out  of 
prison  with  the  rest  of  the  debtors.  He  was  a 
stubborn  man,  but  had  he  remained  another  year^ 
is  it  not  possible  that  the  persons  interested  in 
getting  the  deed  signed  would  have  suffered  great 
inconvenience? — They  would  certainly  have  suf- 
fered inconvenience. 

1954.  Would  it  not  have  been  a  great  con- 
venience to  them  if  they  could  have  got  him  to 
have  signed  the  deed  without  being  obliged  to 
overcome  his  stubbornness? — It  might  or  might 
not. 

1955.  As  to  the  objections  you  take  about 
proof  of  the  legality  of  the  signature  in  foreign 
courts,  is  it  not  a  fact  that  Scotch  deeds  require 
to  be  signed  with  formalities  other  than  those 
required  in  connection  with  English  deeds? — 
There  is  a  peculiarity  in  signing  Scotch  deeds  as 
regards  real  property. 

1956.  That  would  require  to  be  proved  in 
foreign  courts  ? — No,  I  do  not  think  so. 

1957.  Would  not  all  the  peculiarities  of  the 
law  in  one  country  coming  before  the  courts 
of  law  in  another  require  proof? — Not  neces- 
sarily so;  but  the  case  of  A.  signing  when  B. 
was  the  party  who  should  sign,  might  require  a 
different  sort  of  proof  from  the  mere  fact  of  B.'s 
own  signing. 

1958.  If  you  come  to  that,  might  you  not 
require  a  proof  of  B.'s  own  signing? — There  is  an 
Act    of  Parliament  providing  for  the  mode  of 
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Dr.  Cameron — continued. 

proving  the  signature  as  regards  the  colonies; 
there  is  statute  law  for  that. 

1959.  As  regards  a  foreign  country  ? — I  cannot 
speak  as  to  the  laws  of  a  foreign  country. 

1960.  As  a  matter  of  international  law,  do  not 
the  forms  and  procedure  of  one  country  require 
to  be  proved  in  another? — I  cannot  speak  about 
foreign  countries. 

1961.  Assuming  that  it  would,  would  it  not  be 
easy  to  prove  the  Jaw  regarding  signatures  in  such 
a  case  as  contemplated  under  the  Bill  ? — It  would 
not;  in  the  one  case  you  require  to  prove  that  A. 
or  B.  signed  the  deed,  and  in  the  other  case  you 
would  require  to  prove  that  A.  would  not  sign, 
and  that  B.  had  to  sign  for  him,  which  might  in- 
volve a  lorn:  and  tedious  proof  in  the  inquiry. 

1962.  Would  not  the  objection  be  obviated  if 
you  had  a  schedule  in  which  the  law  certified  in 
a  certain  form  that  under  powers  contained  in 
such  and  such  a  statute,  such  and  such  a  signa- 
ture was  appended  in  lieu  of  the  other  ? — That 
would  require  a  long,  tedious,  and  expensive  in- 
quiry, or  it  might  involve  it. 

1963.  Supposing  you  had  a  stubborn  man, 
who  would  remain  a  year  in  prison,  and  refuse 
to  sign  ? — There  might  be  a  way  of  getting  quit 
of  that  by  an  action  at  law.  1  cannot  say  what 
the  law  would  do. 

1 964.  Is  there  any  way  of  making  a  man  sign 
who  will  not  sign,  except  by  imprisonment  ? — 
That  is  a  question  of  law  which  I  cannot  an- 
swer. 

1965.  You  indicated  that  there  was,  I  think  ? 
— I  cannot  give  any  precise  opinion  about  that. 
I  may  have  an  opinion  of  my  own  which  may  be 
right,  or  which  may  be  urong. 

1966.  Either  there  is,  or  there  is  not;  if  there 
is,  how  would  it  be  better  than  the  one  proposed 
in  this  Bill,  which  would  be  statutory  ? — This 
Bill  is  to  abolish  imprisonment,  and  you  wish  to 
abolish  imprisonment  as  regards  a  man  who  will 
not  do  an  act  that  is  in  his  own  power. 

1967.  There  are  several  clauses  in  this  Bill 
which  are  meant  to  be  entirely  in  the  interest, 
not  of  the  debtor,  but  of  the  creditor  ? — I  do  not 
see  much  benefit  to  the  creditor  here,  because  if 
a  man  will  not  sign  a  deed,  he  very  deservedly 
goes  to  prison. 

1968.  This  Bill  does  not  propose  to  abolish 
imprisonment  adfactam  prestandam  ? — As  I  read 
it,  it  does. 

Chairman. 

1969.  As  to  one  fact,  namely,  the  signature  of 
the  deed  ? — Not  as  to  fccts  generally,  but  as  re- 
gards signing  a  deed. 

Mr.  Synan. 

1970.  What  objection  have  you  under  this 
clause   to  make  the  act  of  the  court  stand  in 


Mr.  Synan — continued, 
place  of  the  act  of  the  man,  instead  of  Imprison- 
ing him  for  contempt  ? — Because  a  foreign 
country  may  without  proof  take  the  signature 
of  the  court  in  place  of  the  signature  of  the 
man. 

1971.  Do  you  mean  that  a  foreign  country 
will  not  recognise  the  order  of  a  competent  court 
in  England  or  Scotland  ? — They  may  not  with- 
out proof. 

1972.  VVhen  did  you  find  that  out?— That  is 
my  opinion,  and  you  only  ask  my  opinion. 

1973.  We  know  as  a  matter  of  international 
law  that  a  foreign  country  will  always  respect 
the  order  of  courts  of  competent  jurisdiction  in 
another  country;  with  respect  to  these  medita- 
tione  fugcB  warrants,  would  it  not  be  a  good 
thing,  in  respect  to  this  extraordinary  law  of 
magistrates  iesuing  warrants  without  civil  actions 
being  commenced,  that  there  should  be  a  civil 
action  commenced  at  the  time  the  warrant  is 
given,  or  that  it  should  be  given  on  action 
already  pending  ? — ^I  would  not  alter  the  law  at 
present  existing,  because  it  has  worked  very 
well  for  a  period  of  some  100  years. 

Dr.  Cameron. 

1974.  You  are  aware^that  the  law  of  fug<B 
has  been  altered  of  recent  years  ? — It  has,  by 
the  law  of  1880. 

1975.  With  regard  to  the  arrestments  being 
defeated  by  illusory  payments  hourly  or  daily,  a 
former  witness,  Mr.  Thompson,  sheriff  substi- 
tute of  Aberdeen,  was  asked  by  the  Lord 
Advocate,  "  If  it  appeared  to  the  court  that 
such  an  arrangement  was  a  device  to  evade  the 
arrestment,  do  you  think  the  court  would  sustain 
it  ? "  The  answer  was,  "  I  think  not ;  when  it 
was  shown  to  be  illusory  or  a  device,  the  court 
would  refuse  it."  Do  you  agree  with  that? — 
I  have  no  opinion  upon  the  subject. 

1976.  You  do  not  say  the  contrary  ? — I  give 
no  opinion  about  it  at  all. 

Mr.  Webster. 

1977.  Tliere  is  one  question  which  I  intended 
to  ask  you,  but  which  I  did  not  ask;  did  I 
understand  you  to  say,  Mr.  Lamond,  that  as  a 
conveyancer,  you  have  found  practical  difficulties 
made  in  England  as  to  receiving  documents  from 
Scotland  not  signed  by  the  parties  themselves, 
even  when  appearing  to  be  granted  by  statutory 
trustees  ? — I  have ;  I  have  found  delay  and  diffi- 
culties. 

1978.  You  have  been  put,  as  we  happen  to 
know,  to  proving  the  right  of  the  parties  signing 
to  be  in  the  shoes  of  the  person  originally 
entitled  to  the  money  ? — That  is  so. 
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Chairman. 

1979.  You  are  a  Solicitor  4n  Dairy,  Ayrshire, 
Scotland?— I  am. 

1 980.  I  believe  you  have  practised  as  a  solicitor 
at  Dairy  for  16  years,  and  have  been  extensively 
engaged  in  Sheriff  Court  practice  ? — Yes. 

1981.  For  Sheriff  Court  purposes,  Ayrshire  is 
divided,  I  think,  into  two  divisions  ? — Yes,  my 
Lord. 

1982.  One  division  has  a  court  with  a  resident 
sheriff-substitute  at  Ayr,  andtheother  a  court  with 
a  resident  sheriff-substitute  at  Kilmarnock.  Dairy 
is  in  the  Kilmarnock  division,  and  for  a  number 
of  years  were  you  the  only  solicitor  regularly 
attending  court  at  Kilmarnock  from  Dairy,  West 
Kilbride,  Kilbirnie,  and  Beith,  Largs,  Ardrossan, 
Saltcoats,  and  Stevenston,  all  in  that  district  ? — 
Yes. 

1983.  Is  it  the  practice  in  Kilmarnock,  as  well 
as  other  places  in  Scotland,  for  the  youngest  soli- 
citors to  be  told  off  to  act  for  the  poor? — 
Yes. 

1984.  Who  are  suing  in  forma  pauperis'} — 
Yes. 

1985.  Had  you,  besides  your  own  ordinary  prac- 
tice, at  first  a  good  dear  of  experience  in  acting 
as  what  we  call  agent  for  the  poor  ? — Yes ;  I  had 
to  undertake  the  duty  of  prosecuting  the  cases 
in  almost  all  of  those  parishes.  Some  of  them 
went  to  the  agents  for  the  poor  at  Kilmarnock, 
but  the  great  majority  came  to  me. 

1986.  In  very  many  cases  of  actions  for  affilia- 
tion and  aliment  which  came  under  your  cogni- 
sance, were  the  pursuers  young  women  unable  to 

Eay,  and  therefore  suing  infomid  pauperis?—! 
ad  a  large  number  of  those  actions  when  I  first 
began  to  practice ;  I  have  some  of  those  now ; 
but,  being  agent  for  the  poor  at  that  time,  I  had  a 
very  large  number. 

1987.  This  is  the  department  of  practice  in 
which  you  have  had  unusually  large  experience  ? 
— I  have  had  a  good  deal  of  experience  of  it. 

1988.  What  class  of  men  did  you  usually  find 
those  actions  were  directed  against  ? —  They  were 
usually  directed  against  young  unmarried  men, 
miners,  tradesmen,  farm  servants,  and  it  might 
be  farmers'  sons  and  other  young  men  living  in 
family  with  their  parents. 

1989.  But  not  usually  men  who  had  a  house 
and  furniture  of  their  own  ? — No. 

1990.  Or  ostensible  means  of  their  own  ? — 
No. 

1991.  Were  these  young  men  in  your  expe- 
rience quite  able  to  pay? — I  do  not  believe 
that,  in  a  single  instance  which  ever  came  under 
my  notice,  the  man  sued  was  unable  to  pay ;  I 
never  saw  an  instance  of  it. 

1992.  Would  it  be  correct  to  designate  them 
as  ordinarily  men  of  the  wage-earning  class  ? — 
Yes,  excepting  farmers'  sons,  who  are  usually  in 
our  locality  treated  in  this  way:  their  parents 
give  them  board  and  clothing,  and  it  may  be 
pocket  money,  and  they  say,  "  We  will  make 
you  all  right  at  the  end  when  we  die,  or  set  you 
up  in  business  in  a  farm." 

1993.  That  would  be  living  in  family  and 
helping  on  the  farm? — Yes,   but  still   at  the 


Chairman — continued. 

same  time  giving  their  services,  and  quite  able  to 
earn  sufficient  to  support  an  illegitimate  child  if 
they  paid  at  the  time. 

1994.  Having  money  forthcoming  for  all  their 
needful  purposes  ? — Yes,  my  Lord. 

1995.  In  the  practice  of  the  Ayrshire  courts, 
tell  us  the  amount  which  is  usually  allowed 
against  the  father  of  a  bastard  ? — I  think  a  few 
years  ago  his  Lordship,  Sheriff  Fraser,  who,  I 
believe,  is  the  greatest  authority  in  Scotland  in 
alimentary  cases,  gave  a  decision  when  he  was 
Sheriff  of  Renfrewshire  that  aliment  should  be 
raised.  A  few  years  ago  the  rate  of  aliment  in 
Ayrshire  was  61.  Of  course  the  aliment  fluc- 
tuated with  the  rank  of  the  woman,  as  in  every 
other  county.  Now  the  rate  usually  awarded  in 
Ayrshire,  the  lowest  rate,  is  8  /.  per  annum. 

1996.  For  how  many  years  does  that  go  on? 
— It  is  now  10  years,  I  think,  in  both  cases, 
both  for  boys  and  girls.  Formerly  it  used  to  be 
the  case  that  the  boys  could  be  taken  from  the 
mother  at  seven  years  of  age,  and  the  decree  was 
restricted  to  that,  giving  the  mother  power  to 
apply  for  a  further  rate  of  aliment  if  the  boy 
could  not  earn  his  own  subsistence  at  seven 
years  of  age*  But  his  Lordship,  Lord  Fraser, 
held  that  >vhen  people  are  compelled  to  send 
their  children  to  school,  as  they  are  between  the 
ages  of  five  and  thirteen,  and  as  they  cannot  be 
allowed  to  work  except  as  what  is  called  half- 
timers,  that  the  time  should  be  1 1  years.  That 
is  the  course  followe4  in  Ayrshire  now,  10  or  11 
years. 

1997.  In  your  locality  what  is  the  rule  or 
practice  in  regard  to  the  payment  of  miners* 
wages  ? — In  Dairy  the  mining  is  in  the  hands  of 
two  large  companies,  Messrs.  Merry  &  Cun- 
ningham and  Messrs.  Baird.  The  practice  with 
Merry  &  Cunningham  is  to  allow  the  miners  to 
lift  their  wages  every  second  day. 

1998.  If  they  ask  for  them?— If  they  ask  for 
them.  1  believe  the  practice  with  Messrs.  Baird 
is  to  allow  them  to  lift  their  wages  daily  if  they 
think  fit. 

1999*  Would  arrestment  be  a  practical  remedy 
in  the  case  of  these  miners  ? — None  whatever. 
Of  course,  the  mining  companies  always  keep  in 
their  own  hands  a  few  shillings.  A  doctor  is 
provided  for  them,  and  his  fees  are  deducted 
every  month ;  and  there  are  certain  other  extras 
reckoned,  and  they  always  keep  1 «.  or  2  «.,  but 
the  expense  of  arrestment  would  exceed  what 
would  be  recovered  under  it. 

2000.  Everything  out  of  the  ordinary  course 
would  be  in  the  hands  of  the  company  ? — Yes, 
but  is  practically  useless  in  these  cases  of 
arrest. 

2001.  Are  you  aware  whether  there  has  been 
any  decision  on  the  question  whether  such 
frequent  payments  of  wages  as  every  day  or  hour, 
for  the  purpose  of  evading  arrestment,  are  collu- 
sive and  therefore  invalid  ? — I  am  not  aware  of 
any  decision  on  the  point ;  certainly  there  could 
be  no  decision  against  these  companies  to  which 
I  have  referred,  paying  as  they  are  paying. 
They  do  not  do  it  lor  that  purpose.     I  talk  as  a 
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lawyer.  If  it  could  be  proved  that  a  man  was 
bein^  paid  his  wages  really  for  the  purpose  of 
evading  an  arrestment,  he  could  be  made  to  pay 
up ;  but  I  do  not  think  that  could  be  proved  at  all. 

2002.  Where  you  have  such  a  rule  adopted  by 
the  great  employers  of  labour,  such  as  the 
Messrs.  Baird  or  the  Messrs.  Merry  &  Cun- 
ningham,  do  you  think  any  court  would  hold  that 
it  was  collusive? — No,  it  is  made  for  their  own 
convenience,  and  for  the  convenience  of  the  men 
at  large. 

2003.  In  point  of  fact,  is  it  regularly  passed 
without  challenge? — It  is  regularly  passed  with- 
out challenge. 

2004.  As  regards  farm  servants  and  tradesmen, 
how  are  their  wages  paid  in  your  part  of  the 
country  ? — Tradesmen,  I  believe,  would  be  paid 
weekly  as  a  rule,  and  farm  servants  are  paid  half- 
yearly  as  a  rule,  but  they  can  get  paid  when 
they  choose,  without  the  least  difficulty,  if  they 
think  fit. 

2005.  Do  you  think  arrestment  would  be  a 
useful  remedv  in  their  case  ? — I  do  not  think  so. 

2006.  In  the  other  case  you  have  named,  small 
farmers'  sons  living  in  family  and  not  receiving 
receiving  regular  wages,  but  getting  their  way 
paid,  so  to  speak,  would  there  be  anything  to 
arrest? — There  would  be  nothing  to  arrest. 
The  parents  have  only  to  say  they  are  supplying 
bed  and  board  and  pocket  money  to  the  sons, 
which  is  only  the  truth,  and  that  they  have 
nothing  in  their  hands  belonging  to  them  at  the 
time  of  arrestment. 

2007.  Can  you  say  whether,  in  point  of  fact, 
arrestment  has  been  found  a  practically  useful 
remedy  in  alimentary  cases  ? — My  experience  is 
that  it  is  of  no  worth  whatever,  and  1  have  tried 
it  many  a  time. 

2008.  You  have  already  told  us  you  have  not 
had  any  instance  where  the  father  was  unable  to 
pay  ? — I  never  saw  a  single  case. 

2009.  Upon  what  grounds  has  he  not  paid  ? — 
As  a  rule  thev  do  not  like  the  social  stigma 
attaching  to  being  the  father  of  a  bastard  ;  that 
is  one  reason,  and  they  resisted  the  action  of 
paternity  to  begin  with  on  that  ground.  There 
is  another  ground,  namely,  that  they  wish  to  get ' 
quit  of  the  burden,  which  is  rather  a  heavy  one, 
of  8  /.  a  year.  They  do  not  wish  to  pav  so  much 
money  ii*  they  can  avoid  it.  I  think  there  is 
another  reason  that  operates,  and  I  have  known 
it  to  operate,  and  a  man  to  sav  it  openly  that  the 
creditor,  the  woman,  is  usually  poor,  and  that  if 
he  holds  out  she  is  not  able  to  be  at  the  expense 
of  constituting  the  claim  in  the  ordinary  way, 
and  certainly  she  is  not  able  to  pay  the  expense 
of  keeping  him  in  prison.  I  think,  that  as  with 
the  men  of  the  mining  class  a  great  reason  why 
they  do  not  pay.  In  fact  I  tell  girls,  when  thejr 
come  to  me,  it  is  of  no  use  taking  proceedings  if 
their  friends  do  not  see  their  way  to  pay  for  the 
men  in  prison ;  the  arrestment  is  of  no  use ;  the 
only  other  remedy  is  imprisonment,  and  if  they 
cannot  aliment  the  debtor  in  prison  there  is  no 
use  troubling  them  at  all. 

2010.  Apparently  imder  the  existing  law  im- 
prisonment fails  (^  effect  in  a  very  large  number 
of  cases  ? — Yes ;  when  the  women  are  so  poor  that 
they  cannot  pay^  it  does  fail. 
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2011.  I  suppose  a  large  proportion  of  the 
mothers  of  illegimate  children  are  very  poor? — 
Yes. 

2012.  Probably  mill  giris? — Yes;  farm  ser- 
vants, daughters  of  miners,  and  people  of  that 
kind. 

2013.  Even  imprisonment  under  the  existing 
law  is  by  no  means  effective  ? — No,  it  is  not. 

2014.  Do  you  think  the  terror  of  it  often 
makes  a  man  pay  when  he  would  not  otherwise 
do  it? — Yes;  I  have  had  that  under  my  ex- 
perience repeatedly.  I  have  charged  them  to 
pay,  and  tney  have  paid  at  the  last  moment 
without  any  warrant  of  imprisonment  being 
granted  at  all.  Indeed,  I  believe  imprisonment 
18  the  exception. 

2015.  That  is  to  say  actual  imprisonment  ? — 
Actual  imprisonment.  I  have  had  them  appre- 
hended repeatedly,  and  they  have  paid  when 
they  were  apprehended. 

2016.  In  the  cases  where  the  threat  of  im- 
prisonment or  apprehension  with  a  view  to  im- 
prisonment produced  the  money,  neither  the 
governor  of  tne  prison  nor  any  official  would  be 
aware  of  it ;  it  would  not  fall  under  their  cogni- 
sance ? — When  the  decree  is  got,  and  a  charge  or 
notice  to  pay  is  given  to  the  debtor  that  he  is  to 
pay  the  aliment  due  within  so  many^  days,  it  is 
now  seven  days,  if  he  does  not  pay  when  the 
charge  has  expired  he  can  be  imprisoned,  but  if 
he  does  pay  there  is  no  one  who  can  know  that  he 
has  paid  the  money  except  the  law  agent  direct- 
ing the  diligence,  and  the  sheriff  officer  who  has 
executed  it,  and  the  party  who  gets  the  monej, 
the  creditor.     The  judges  know  nothing  about  it. 

2017.  Unless  he  is  actually  taken  to  prison,  the 
prison  authorities  would  not  know  either  ? — No. 

2018.  Where  the  threat  of  imprisonment 
actually  fails,  is  the  actual  imprisonment  often 
effectual  to  make  the  money  forthcoming? — I 
have  put  a  great  number  of  those  debtors  in 
prison,  and  in  not  a  single  instance  did  he  get  out 
without  paying  the  debt  or  making  a  satisfactory 
arrangement  to  pay  it. 

2019.  Did  he  often  pay  or  make  a  satisfactory 
arrangement  ? —  He  always  did  so.  I  never  put 
one  in  prison  whom  I  allowed  to  get  out  or  to  get 
cessio  unless  he  did  so. 

2020.  How  manv  have  you  imprisoned  alto- 
gether, do  you  think,  without  going  into  names  ? 
— I  could  give  you  them  from  the  year  1873 ; 
that  is  to  say,  the  fiats  or  warrants  I  have  taken 
out  in  the  Kilmarnock  court 

2021.  Give  us  approximately  the  number ;  we 
do  not  care  to  go  into  all  the  details  of  indi- 
vidual cases ;  would  it  be  100,  or  20,  or  10  ? — 
Oh,  no ;  the  thing  is  exceptional  altogether. 

2022.  Give  us  approximately  the  proportion  ? 
— I  could  not 

2023.  Give  us  an  approximate  idea  of  the 
number  you  have  imprisoned  ? — From  the  year 
1873  until  the  year  1880, 1  imprisoned  10  or  12. 
I  either  imprisoned  them,  or  got  warrants  to 
imprison  them. 

2024.  How  many  decrees  for  aliment  have  you 
taken  out  during  that  time? — I  could  not  tell 
that. 

2025.  Even  approximately? — No,  I  could  not 
Of  course,  I  was  not  agent  for  the  poor  during 
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all  the  time.  When  I  was  agent  for  the  poor,  I 
kept  email  record  of  it,  because  there  is  no  pay- 
ment got  for  that. 

2026.  Have  you  any  statistics  between  1880 
and  the  present  time,  or  is  there  any  reason  why 
you  should  stop  at  1880,  instead  of  coming  down 
to  1882  ?— The  reason  I  stopped  at  1880  is  be- 
cause I  have  had  no  warrants  of  imprisonment 
since  that. 

Colonel  Alexander. 

2027.  Are  you  still  agent  for  the  poor? — No  ; 
it  is  only  the  youngest  agent  who  is  agent  for  the 
poor.  When  I  began  to  practice  1  had  to  be 
agent  for  the  poor ;  but  there  are  a  number  of 
men  who  have  come  in,  and  taken  my  place. 

Mr.  Orr  Ewing. 

2028.  How  long  were  you  agent  for  the  poor  ? 
— I  could  not  tell  you  for  how  many  years  I  was 
agent  for  the  poor. 

Chairman, 

2029.  Are  the  remedies  in  bankruptcy  or 
cessio  available  in  such  cases  practically? — No. 
They  have  no  means  for  sequestrating,  or  for 
giving  up  to  their  creditors  under  cessio. 

♦  Mr.  Synan, 

2030.  What  do  you  mean  by  a  person  impri- 
soned ;  he  gets  out  of  |)rison  by  cessio,  by  tte  cessio 
lonorum  or  bankruptcy  ;  is  not  that  so  ? — Oh,  yes. 

2031.  Supposing  he  has  no  bona  at  all? — It  is 
called  a  miserable  remedy.  It  proceeds  upon 
this ;  that  the  man  has  given  up  all  he  can  give. 
Of  course  if  he  has  nothing  he  cannot  give  up 
anything. 

Chairman. 

2032.  In  alimentary  cases,  is  the  man  entitled 
to  the  benefit  of  cessio y  or  is  he  not? — He  is 
entitled  to  the  benefit  of  cessio  in  alimentary 
cases  under  certain  limitations. 

2033.  What  are  these  ? — The  limitation  is  this, 
that,  as  a  rule,  he  has  to  find  security,  or  give  not 
quite  security,  but  some  reasonable  satisfaction 
to  his  creditors,  that  he  will  pay  the  aliment  regu- 
larly in  future. 

2034.  If  he  cannot  find  the  security  or  caution, 
as  we  should  call  it,  cessio  is  not  available  to 
him  ? — Cessio  is  not  available  to  him  in  alimentary 
debts. 

2035.  There  is  a  difference  in  that  respect 
between  alimentary  debts  and  other  debts,  is 
there  not  ? — Yes ;  I  should  also  add  that  cessio 
is  only  refused  in  hoc  statu.  I  do  not  know 
whether  a  case  has  ever  occurred,  but  I  think  it 
would  be  competent  to  a  judge,  if  a  man  had  been 
imprisoned  for  an  unreasonably  long  time,  to  let 
him  out  without  finding  security  for  future  ali- 
ment. I  think  it  is  entirely  in  the  discretion  of 
the  judge. 

2036.  You  have  not  had  any  case  of  cessio  on  an 
alimentary  debt  since  the  Debtors'  Act  of  1880? 
— Oh,  yes,  I  have  had  one.  That  was  the  case 
of  Bryce  v.  Walker. 

2037.  But  except  that  you  have  not  had  any  ? 
— No,  I  have  not. 

2038.  I  will  ask  the  particulars  of  that  imme- 
diately ;  in  saying  that  all  your  cases  of  imprison- 


Chairman — continued. 

ment  hare  resulted  in  payment  or  satisfaction, 
would  you  explain  exactly  what  you  mean ;  do 
you  mean  either  in  full  payment,  or  some  ar- 
rangement satisfactory  to  the  woman? — Yes,  my 
Lord. 

2039.  Has  imprisonment,  in  your  experience, 
ever  been  resorted  to  with  a  view  to  compelling 
marriage  ? — I  never  knew  of  such  a  case.  On 
the  contrary,  my  experience  has  been  this :  I 
have  put  the  question  to  the  girls  frequently 
when  precognoscing  them  before  bringing  the 
action,  whether  or  not  they  have  been  seduced 
imder  a  promise  of  marriage ;  and  the  answer  that 
I  got  in  almost  every  case  is  that  no  promise  of 
marriage  has  ever  been  made  when  connection 
took  place,  and  that  they  wanted  nothing  further 
to  do  with  the  men.  The  answer  I  have  usually 
had  was  that  they  wanted  only  that  the  man 
should  pay  for  the  child. 

2040.  They  did  not  want  to  marry  the  man, 
apparently  ? — No,  they  did  not 

2041.  Were  these  cases  in  which  the  father 
denied  the  paternity  ?  —  When  precognopcing 
the  women  preparatory  to  raising  the  action, 
those  are  the  statements  that  I  have  got. 

2042.  The  prevalent  feeling  on  the  part  of  the 
women  was  that  they  wanted  nothing  further  to 
do  with  the  men? — No.  Of  course  they  had 
previously  been  insulted  by  the  birth  of  the  child, 
and  the  feeling  had  arisen  against  the  fathers  of 
the  children ;  that  is  my  impression. 

2043.  In  most  cases  ? — Yes. 

2044.  You  see  the  provision  which  this  Bill 
contains  for  abolishing  imprisonment  for  alimen- 
tary debt;  what  is  your  opinion  on  that  subject? 
—I  entirely  disapprove  of  it. 

2045.  For  what  reason  ? — Because  there  is  no 
remedy  left  to  the  creditor,  if  that  is  taken 
away. 

2046.  As  the  Bill  stands?  — As  the  Bill 
stands. 

2047.  Have  you  considered  a  suggestion  that 
a  remedy  equivalent  to  that  provided  by  the 
80th  section  of  the  Poor  Law  Act  of  1845  should 
be  given  ? — I  have. 

2048.  What  do  you  say  to  that?— I  would 
prefer  the  law  as  it  at  present  stands,  with  this 
qualification,  that  the  debtor  when  put  into  prison 
should  be  treated  with  the  prison  fare,  and 
in  all  respects  as  a  criminal,  and  that  the  creditor 
should  not  be  obliged  to  pay. 

2049.  You  would  prefer  still  to  leave  it  a  civil 
debt,  and  with  a  limited  civil  imprisonment  ? — 
Yes. 

2050.  Without  a  liability  to  aliment  on  the 
part  of  the  creditor  ? — Yes. 

2051.  That  would  make  the  remedy  much 
more  widely  available  than  it  is  now? — It 
would. 

2052.  It  would  then  be  indiscriminately  avail- 
able to  women  who  could,  and  women  who  could 
not,  pay  aliment? — Yes. 

2053.  Would  you  propose  that  the  right  to 
imprison  should  belong  to  the  creditor,  or  proceed 
upon  the  sentence  of  a  judge  ? — I  would  prefer  to 
leave  it  in  the  hands  of  the  creditor,  as  it  is  at 
present,  and  for  this  reason:  supposing  that  ^ 
man  makes  up  his  mind  at  first  not  to  pay,  or 
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Chairman — continued, 
that  he  secretes  his  funds  (that  he  has  funds  and 
secretes  tiiem),  he  may  be  able  to  do  so  without 
its  being  able  to  be  proved  that  he  has  done  so. 
There  niay.be  a  very  strong  suspicion^  almost 
amounting  to  proof,  and  the  creditor,  I  think^  is 
the  person  best  able  to  eet  the  inrormation,  and 
able  to  judge  of  it  whetiier  it  is  true  or  not ; 
therefore,  1  would  leave  it  in  the  hands  of  the 
creditor,  as  it  is  at  present. 

2054.  Would  you  propose  that  there  should  be 
any  limit  to  the  time  of  imprisonment? — It  is 
limited,  by  a  decision  of  the  (Jourt  of  Session,  to 
one  year. 

2055.  You  could  put  the  man  in  for  another 
year's  imprisonment,  could  you  not  ?— I  do  not 
see  why  he  should  not  be  so  treated  if  he  will 
not  pay,  and  for  this  reason:  if  he  wants  to^  get 
out  and  wishes  to  pay,  all  he  has  got  to  do  is  to 
apply  for  cessio  and  to  satisfy  the  judge  that  he  is 
honest  in  his  intentions,  and  he  can  get  out  at 
once. 

2056.  Would  you  not  make  the  proof  of  ability 
to  pay  an  ingredient  in  the  right  to  imprison  ? — 
When  a  creditor  imprisons  a  debtor,  my  expe- 
rience is  that  the  woman  believes  that  he  is  aole 
to  pay. 

2057.  But  supposing  that  she  is  wrong? — Then 
that  is  put  right  by  the  judge  under  the  cessio  ; 
the  man  satisfies  the  judge  under  the  cessio  that 
he  cannot  pay,  and  tiicn  he  goes  out. 

2058.  Who  would  find  the  money  for  the  cessio  ? 
— The  money  for  the  crssio  is  a  mere  bagatelle  ; 
it  is  only  the  expense  of  the  notice  in  the 
Gazette,  which  is  a  few  shillings.  The  remainder 
of  the  work  can  be  done  by  the  agent  for  the 
poor,  if  the  man  is  too  poor  himself  to  pay  for  it. 

2059.  You  would  ^ve  an  absolute  right  to  the 
creditor  to  imprison,  irrespective  of  the  ability  of 
the  debtor  to  pay,  and  leave  the  debtor  to  get 
out  upon  cessio  ? — I  would  assume  tiiat  the  debtor 
was  able  to  pay. 

2060.  But  your  only  test  of  that  would  be 
cessio  J  would  it  not  ?— Yes,  that  is  it. 

2061.  You  would  not  approve  of  making  his 
ability  to  pay  an  inquiry  preliminary  to  the  im- 
prisonment?— No,  because  I  do  not  think  the 
secreting  of  the  funds  can  be  proved.  A  man 
might  be  able  to  come  forward  and  satisfy  a  judge 
that  he  was  not  able  to  pay. 

2062.  But  he  might  be  able  to  pay  all  the 
same,  you  think  ? — x  es;  fraudulently  concealing 
funds  at  the  time.  Imprisonment  is  the  test  of 
whether  he  is  doing  so  or  not.  If  he  is  doing  it, 
the  inconvenience  of  imprisonment  will  make  him 
disgorge  the  money. 

2063.  If  he  chose  to  stay  out  and  work,  might 
he  earn  wages  wherewith  to  pay? — Yes,  my 
Lord. 

2064.  What  I  mean  to  say  is  this:  If  a  man 
chooses  to  go  on  earning  wages,  he  can  cojitri- 
bute  to  the  support  of  his  child  ?— Quite  easily. 

2065.  And  he  will  not  be  imprisoned  then  ? — 
He  will  not  be  imprisoned  then. 

2066.  It  will  be  only  the  man  who  has  had  no 
means  to  pay  or  who,  having  means,  is  not  per- 
forming his  duty  in  payment,  that  will  be  im- 
prisolied ;  if  be  is  going  on  paying  out  of  his 
wages,  which  you  say  that  in  your  experience  tiiey 
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could  always  do,  he  would  not  be  imprisoned? 
—No. 

2067.  Would  you  think  it  right  that  even 
though  a  man  from  ill-health,  or  misfortune,  or 
other  cause,  had  no  ability  to  earn  wages  and  to 
pay,  lie  should  be  imprisoned  ? — 1  do  not  think 
that  would  be  at  all  fair,  but  I  do  not  think  a 
creditor  would  ever  be  so  foolish  as  to  put  a 
debtor  in  prison  in  those  circumstanoes. 

2068.  >iot  even  from  vindictiveness  ? — I  never 
heard  of  a  case  of  the  kind ;  it  might  occur,  but 
I  never  heard  of  it. 

2069.  You  do  not  prefer  the  suggestion  of 
making  the  non-payment,  coupled  with  the 
ability  to  pay,  a  quasi-criminal  oiFence.  For 
what  reasons  do  you  not  approve  of  that  ? — ^Be- 
cause the  procurator  fiscal  would  require  to  be 
the  prosecutor,  and  while  a  man  might  be  con- 
cealing funds,  and  there  might  be  strong  sus- 
picion and  almost  proof  that  he  was  doing  so, 
and  the  creditor,  by  employing  the  test  of  impri- 
sonment, would  see  whether  he  was  doing  so  or 
not;  on  the  other  hand,  the  procurator  fiscal 
never  would  raise  ,an  action  against  any  of 
these  people  unless  the  concealment  admitted  of 
proof;  proof,  not  strong  or  well  grounded  sus- 
picion, but  the  clearest  proof. 

2070.  Would  such  a  duty  as  that  add  very 
largely  to  the  work  of  the  fiscals  ? — It  would. 

2071.  In  such  a  place  as  Kilmarnock? — It 
would  not  in  Kilmarnock  largely,  but  in  large 
cities.  I  have  no  doubt  it  would  increase  their 
work  very  largely. 

2072.  Has  such  work  as  that  been  thrown 
upon  fiscals  hitherto  ? — I  am  not  aware  of  such  a 
thing. 

2073.  It  would  be  a  new  duty  cast  on  them  ? 
— It  would  be  a  new  duty  cast  on  them. 

2074.  Do  you  think  that  they  would  object  to 
undertaking  it  without  an  increase  of  salary  ?*— 
I  should  think  they  would.  It  was  not  taken 
into  consideration  when  they  got  their  appoint- 
ment, and  they  would  be  surely  entitied  to  extra 
remuneration. 

2075.  Or  increase  of  staff? — Or  an  increase  of 
staff. 

2076.  Which  would  be  the  same  thing,  I  sup- 
pose ? — Yes. 

2077.  You  said  you  had  not  found  the  remedy 
of  imprisonment  used  for  vindictive  purposes; 
are  there  any  safeguards,  do  you  think,  which 
exist  against  that  ? — Amongst  the  class  of  per- 
sons employing  this  method  of  imprisonment 
they  have  got  no  funds,  and  that  is  a  sufficient 
guaratee  that  they  are  not  going  to  satisfy  their 
revenge  at  the  expense  of  their  pockets ;  they 
have  no  money  to  spare. 

2078.  Is  it  a  common  thing,  do  you  think,  that 
the  friends  of  the  woman  provide  funds  ? — The 
friends  among  the  class  of  persons  I  have  had  to 
deal  with  have  no  funds  to  spare. 

2079.  They  do  not  provide  funds  in  your  ex- 
perience ? — Not  that  1  am  aware  of. 

Mr.  Ramsay. 

2080.  You  suggested  that  the  debtor  in  these 
cases  should  be  confined  at  the  expense  of  the 
State,  and  put  at  prison  fare  ? — Yes. 

M  ••"  2081.  And 
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Mr.  Ramsay — continued. 

2081.  And  that  there  should  be  no  aliment 
paid  by  the  creditor  ? — No  aliment  paid  by  the 
creditor. 

Chairmati, 

2082.  We  have  heard  about  two  cases,  and 
details  were  given  of  them  that  you  were  con- 
cerned in? — One  case;  it  is  only  one  of  the 
cases,  Bryce  w.  Walker,  that  I  had  to  do  with. 

2083.  iou  are  acquainted  with  the  case  of 
Bryce  v.  \V  alker  ? — Yes ;  I  was  the  agent  for  the 
incarcerating  creditor  there. 

2084.  Be  good  enough  to  give  the  Committee 
the  particulars  of  the  case  ;  or,  if  the  Committee 
Would  not  object,  I  would  put  in  your  letter 
which  was  circulated,  and  put  any  questions  upon 
that.  There  has  been  a  letter  circulated  from 
you,  addressed  to  the  "  Glasgow  Herald,"  dated 
30th  of  March  1882?— I  sent  a  letter.  I  saw 
Dr.  Camerson's  epeech  in  the  newspapers  intro- 
ducing this  Bill,  and  making  special  mention  of 
this  case  of  Bryce  v.  Walker.  I  thoueht  there 
were  certain  inaccuracies  in  his  speech  as  re- 

SorteH  in  the  "  Mail,"  and  I  thought  it  was  my 
uty  to  put  those  statements  rignt,  and  I  ad- 
dressed a  letter  to  the  "  Herald." 

2085.  Have  you  a  printed  copy  of  the  letter? 
— I  will  put  in  my  own  letter.  ( The  lettei'  was 
handfd  in^  and  is  asfollotcs) : — 

'*  Dahry,  Ayrshire,  30  March  1882. 
"  Sir, — In  yesterday  moving  the  second  read- 
ing of  the  Civil  Imprisonment  (Scotland)  Bill, 
Dr.  Cameron,  as  reported  in  the  *  North  British 
Daily  Mail '  of  to-day's  date,  referred  to  the  case 
of  Wm.  Walker ;  and  as  his  statements,  or 
rather  mis-statements,  in  regard  to  that  case  are 
calculated  to  mislead  the  public,  and  seem  to  have, 
to  a  certain  extent,  misled  the  House  of  Commons, 
I,  as  solicitor  for  the  incarcerating  creditor  in  that 
case,  would,  through  the  medium  of  your  columns, 
lay  the  following  statement  of  facts  in  regard  to 
it  before  the  public,  leaving  them  to  judge  whe- 
ther it  is,  as  Dr.  Cameron  stated,  an  illustration 
of  the  harsh  operation  of  the  law  on  alimentary 
debts,  or  whether  it  does  not  rather  show  the 
strong  necessity  for  maintaining  that  law  in  its 
present  state.  It  appears  that  I)r.  Cameron  took 
such  an  interest  in  this  much-injured  person's 
case  that  he  employed  his  own  agents  to  act  for 
him,  and  I  think  my  statements  will  show  what 
kind  of  person  Dr.  Cameron  thinks  it  his  duty  to 
champion  and  protect,  and  whose  wrongs,  or  sup- 
posed wrongs,  he  has  thought  fit  to  parade  before 
the  House  of  Commons  and  the  public  with  the 
view  of  obtaining  an  alteration  of  a  law  already  by 
far  too  lenient  to  the  class  of  persons  affected  by  it. 
On  the  3rd  day  of  May  1874,  a  girl  named  Annie 
Hill  was  delivered  at  Maybole  of  an  illegitimate 
female  child,  of  which  she  alleged  William  Walker, 
then  a  miner  in  Dairy,  was  the  father.  Walker  re- 
fused to  aliment  the  child ;  and  on  the  20th  day  of 
January  1873,  Hill  got  a  decree  in  absence 
against  Walker  in  the  Sheriff  Court  of  Ayrshire, 
at  Kilmarnock,  for  (1)  2  /.  10*.  of  inlying  charges; 
(2)  8  /.  per  annum  of  aliment  to  her  child  for  at 
least  eight  years,  payable  by  equal  instalments, 
quarterly  in  advance  ;  (3)  2/.  19  s.  8  d.  of  taxed 
expenses  of  process ;  and  (4)  4  *.,  as  the  dues  of 
extracting  and  recording  the  decree-     Walker 
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was  charged  on  that  decree  to  pay  the  foresaid 
sums  of  inlying  charges  and  expenses  of  process, 
and  8  /.,  being  four  quarters' aliment  to  the  child, 
which  fell  due  on  3rd  May,  3rd  Au^n^t,  and 
3rd  November  1874,  and  3rd  February  1875.  On 
the  12th  day  of  February  1875,  an  arrestment  was 
also  laid  against  his  wages  in  the  hands  of  his  em- 
ployers, Messrs.  Merry  &  Cuninghame,  Glen- 
garnock  Ironworks,  Kilbimie.  Nothing  was  re- 
covered by  the  girl  under  this  arrestment  or 
charge,  and  Walker  thereupon  lifted  his  wages 
almost  daily,  rendering  it  useless  for  future  ar- 
restments to  be  used,  and  she  has  never  received 
a  farthing  for  the  upbringing  of  her  child,  now 
nearly  eight  years  of  age,  although  Walker  is 
unmarried,  and  has  all  along  been  earning  large 
wages. 

''  On  the  3rd  day  of  May  1880,  a  girl  named 
Ann  Bryce  was  delivered  of  an  illegitimate  male 
child,  of  which  she  alleged  that  Walker,  then  a 
pit-drawer,  was  the  father.  Walker  again  refused 
to  aliment  his  child,  and  on  the  28th  July  1880 
a  decree  in  absence  was  passed  against  him  in  the 
Sheriff  Court  at  Kilmarnock  for  (1)  21  2  s.  of 
inlying  expenses;  (2)8/.  per  annum  of  aliment  to 
the  child  for  12  years,  payable  quarterly  in 
advance;  (3)  6/.  10^.  \0d.  of  taxed  expenses  of 
process;  and  (4)  55.  as  the  dues  of  extracting  and 
recording  the  decree.  He  was,  on  11th  August 
1880,  charged  on  this  decree  to  pay  the  said  sums 
of  inlying  expenses  and  expenses  of  process,  and 
4/.,  being  two  quarters'  aliment  to  the  child, 
which  fell  due  on  3rd  May  and  3rd  August  1880, 
but  he  again  took  no  notice  of  the  chiu*ge,  and,  as 
Dr.  Cameron  says,  he  was  on  21st  August  1880 
incarcerated  in  Ayr  Prison.  He  was  appre- 
hended the  previous  evening  in  his  mother's 
house,  and  put  every  valuable  out  of  his  posses- 
sion '  before  going  away  with  the  sheriff  officer. 
But  it  is  utter  nonsense  for  Dr.  Cameron  to  say 
he  was  without  funds,  or  the  power  of  procuring 
funds,  to  aliment  himself  in  prison  till  aliment 
was  awarded  to  him  by  the  magistrates.  He 
was  at  the  time  earning  on  his  own  showing, 
when  examined  in  cessioy  from  28 «.  to  29^.  per 
week  ;  and  I  have  an  extract  from  his  employers' 
books  showing  that  for  the  six  months  from 
February  to  July  1880,  both  inclusive,  he  earned 
an  average  monthly  wage  of  6  /.  4  *.  3rf.,  or  31  s. 
per  week.  The  truth  is,  he  had  his  mind  made 
up  to  do  in  Hryce's  case  as  he  had  done  in  Hill's, 
namelv,  not  to  pay  a  farthing;  and  he  never 
offered  to  pay  either  of  the  girls  anything  till  he 
was  examined  in  his  cessio  application,  as  after- 
mentioned,  when  he  offered  to  pay  them,  to  liqui- 
date past  and  future  aliment,  the  handsome  sum 
of  one-idxth  part  of  his  future  earnings,  which,  of 
course,  would  have  been  much  or  little,  or  even 
nothing,  just  as  he  thought  fit  Dr.  Cameron's 
statement  of  the  poor  sister  being  the  support  of 
Walker  in  prison  and  her  aged  mother  out  of  it 
on  her  wage  of  only  5^.  a  week  is  no  doubt 
very  pathetic  and  telling,  if  it  were  true ;  but 
Walker  has,  besides  this  rister,  three  brothers  and 
two  married  sisters,  all  equally  bound  and  quite 
as  able  as  he  and  the  unmarried  sister  to  con- 
tribute to  the  support  of  their  mother,  and  I  have 
a  certificate  from  the  employers  of  the  un- 
married ^ster,  dated  2l8t  January  1882,  which 
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stateB  that  she  ^  is  a  pieceworker  here,  and  when 
the  mill  is  ninning  fiill  time  makes  an  average 
wage  g£  about  10  5.  per  week.*  As  has  been  said, 
Walker  was  imprisoned  on  21st  August  1880, 
and  Dr.  Cameron's  Act  abolishing  imprisonment 
for  civil  debt  under  certain  exceptions  (sums  de- 
cerned for  aliment  being  one  of  the  exceptions) 
was  passed  on  7  th  September  }880,  though  it 
did  not  come  in  operation  till  1st  January  1881. 
As  Dr.  Cameron  says,  Walker,  in  terms  of,  as  he 
thought,  the  provisions  of  that  Act,  expected  to 
be  released  on  the  expiry  of  his  vear's  imprison- 
ment on  2l8t  August  1881 ;  but  he  was  detained 
for  another  year  for  not  making  payment  of  8  /., 
being  four  quarters'  aliment  to  Bryce's  child, 
whwh  fell  due  on  3rd  November  1880,  atod  3rd 
February,  3rd  May,  and  3rd  Augnst  1881,  the 
year  he  was  in  prison.  He  then  raised  an  action 
of  t<u8pension  and  liberation  in  the  Court  of 
Session,  and  Lord  McLaren  held  that  his  im- 
prisoment  after  the  expiry  of  the  year  was  illegal ; 
but  on  appeal  the  Lord  President  and  the  other 
Judges  who  heard  the  appeal  unanimously  re- 
versed the  decision.  Dr.  Cameron  first  says  that 
this  actionof  suspension  was  conducted  for  W  alker 
by  the  agent  for  the  poor,  which  means  that  it 
cost  Wf&er  nothing,  although  this  did  not  appear 
from  the  proceedings  in  court ;  but  he  then  says 
that  the  appeal  was  ^  a  somewhat  expensive 
luxury,  as  an  appeal  costs  money.'  All  I  can  say 
is,  that  1  heard  Walker  swear  the  proceedinffs  in 
the  Court  of  Session  cost  him  nothing.  Walker 
thereupon  applied  for  cemo  in  the  Session  Court 
at  Ayr  ^his  only  creditors  being  Hill  and  Bryce), 
and  obtained  intmm  liberation  from  prison  till 
the  application  should  be  disposed  of  on  getting 
Bobert  Muir,  watchmaker,  Datry,  and  A.  Biach, 
spirit  dealer  there,  to  become  security  for  hhn  to 
the  extent  of  21  /.  that  he  would  attend  all  diets 
in  the  process  and  return  to  prison  if  the  applica- 
tion was  refused.  The  application  was  before 
the  sherifl-substitute  at  Ayr  ou  four  different 
occasions,  and  Walker  got  every  indulgence ; 
and  on  the  14th  day  of  February  1882,  the 
sheriff-substitute  pronounced  the  foUowing  judg- 
ment : — 

*  The  sheriff-substitute,  having  heard  parties' 
procurators  and  considered  the  process,  finds  that 
the  pursuer  is  not  entitled  in  hoc  statu  to  the 
benefit  of  cesiio. 

(rigned)    '  William  A.  O.  Patersm. ' 

**  iVbfe.— The  pursuer,  an  unmarried  man,  earn- 
ing wages  to  the  amount  of  28  s.  or  29  s.  per 
week,  has  paid  nothing  to  account  of  either  of 
his  alimentary  debts,  although  one  of  them  has 
been  running  on  for  eight  years.  As  in  his  de- 
position he  offered  to  pay  one-sixth  of  his  future 
earnings  for  bdioof  of  his  creditors,  the  sheriff- 
substitute  adjourned  the  case  to  allow  him  an 
opportunity  of  finding  caution,  or  making  some 
provision  for  securing  payment  in  terms  of  his 
oflfer.  The  agent  for  the  creditors  stated  that 
he  would  be  wUling  to  accept  any  reasonable 
security  that  the  offer  would  be  implemented. 
But  the  pursuer  has  not  made  an^  proposal  of 
security,  or  attempted  to  assure  his  creaitors  of 
his  sinceri^.  The  riieriff-substitute  is  not  satis- 
fied that  uie  pursuer,  who  eould  get  employ- 
ment at  once  at  wages  of  about  29  s.  per  week, 
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is  not  able  to  find  caution,  or  give  some  security 
for  the  payment  of  a  sixth  of  his  earnings,  or 
that  he  reaJly  intends  to  implement  his  offer. 
(Intd.)    "  H'.  A.  O.  P." 

This  decision  was  appealed  to  the  sheriff  prin- 
cipal, who  adhered  to  his  substitute's  decision  in 
the  following  interlocutor:  — 

«  Ayr,  17th  March  1882.— The  sheriff,  having 
considered  the  appeal  for  the  pursuer,  with  the 
reclaiming  petition  in  support  tnereof,  and  whole 
process,  adhere  to  the  juogment  appealed  firom^ 
and  dismisses  the  appeal. 

(signed)    "  N.  C.  Campbell 

•'  Note. — It  is  a  settled  point  that  the  pursuer 
is  the  father  of  the  children  for  whose  aliment 
decrees  have  been  obtained.  It  was  his  first 
and  paramount  duty  to  aliment  his  offspring. 
He  was  and  is  an  unmarried  man,  eamino;  from 
28^.  to  29  5.  a  week,  and  well  able  to  aliment 
them,  yet  the  aliment  of  one  of  the  children  has 
been  running  on  unpaid  for  eight  years  or  there- 
by, and  none  has  been  paid  for  the  other.  There 
can  be  no  excuse  for  this  wrongful  and  cruel 
conduct.  It  is  an  extremely  bad  case.  What 
reliance  can  be  placed  on  the  simple  promise  of 
such  a  man,  unsupported  by  any  kmd  of  security 
whatever?  It  seems  to  he  a  very  worthless 
affair.  Surely,  with  relatives  and  friends  about 
him,  and  himself  able  to  earn  continuouslv  28  s. 
or  29  s.  a  week,  he  should  he  able  to  find  some 
reasonable  security  for  the  fulfilment  of  his  pro- 
mise. In  short,  the  sheriff  takes  the  same  view 
with  the  sheriff-substitute,  in  refusing  the  appli- 
cation in  hoc  statu. 

(Intd.)  ''N.CC:' 
*^  Dr.  Cameron  makes  another  statement  which 
is  utterly  untrue : — *  At  any  rate,  the  sheriff 
allowed  Walker  out  for  a  fortnight,  but  he  could 
not  get  any  work,  and  retumea  to  prison.'  He 
got  an  order  for  his  interim  liberation  from  prison 
on  the  14th  of  January  1882,  on  finding  security 
to  the  extent  before-mentiaBed,  which  he  found 
in  a  day  or  two  afterwards,  and  was  liberated, 
and  he  has  not  been  re-ineareerated  since  his 
liberation,  and  has  been  working  for  the  greater 
portion  of  the  time  since  he  got  out  of  prison. 
Indeed,  I  understand  he  could  have  been  at  work^ 
had  he  been  so  inclined,  a  day  or  two  afiber 
his  interim  release.  From  the  foregoing  re- 
marks the  public  wiU  be  able  to  judge  of  Dr. 
Cameron's  so-called  harsh  illustration  of  the 
operation  of  the  law  on  alimentary  debts.  I  am 
well  acquainted  with  his  'travelling  draper' 
illustration,  and  if  the  agent  for  the  incarcerating 
creditor  in  that  case,  which  is  a  very  bad  one  also, 
chooses,  he  can  easily  show,  as  I  trust  he  will  do, 
that  it  is  an  equally  worthless  *  harsh  illustration'^  * 
with  Walker's.  If  imprisonment  is  abolished  for 
alimentary  debts,  I  ask  Dr.  Cameron  how  a  miner 
or  pit  drawer,  who  has  usually  nothing  but  his 
wages  to  lay  hold  of,  and  who  can  lift  his  wages 
daily,  can  be  compelled  to  aliment  his  illegitimate 
child,  keeping  in  view  that  the  Poor  Ijaw  Act 
onlv  authorises  imprisonment  of  the  fi^ther  of  such 
a  child  when  it  becomes  chargeable  to  the  pare* 
chial  board,  and  that  an  able-bodied  woman  with 
one  child  can  get  no  relief  from  a  parochial  board. 
Dr.  Cameron  has  graphically  depicted  the  woes 
m2-«"  of 
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of  the  libertine  and  seducer  in  prison ;  but  I  can 
assure  him  that  on  numerous  occasions  I  have  seen 
the  poor  victim  of  the  seducer^s  vile  artifices, 
when  turned  out  of  her  father's  house,  deserted 
by  her  friends  and  acquaintances,  and  without  a 
pennj  in  the  world  to  support  herself  and  her 
child,  in  utter  despair,  ready  to  do  anything,  even 
to  take  away  her  own  life,  while  the  father  of  her 
child  and  the  cause  of  her  destitution  and  distress 
was  earning  large  wages  and  living  in  comfort 
and  even  luxury.  Would  Dr.  Cameron  like  to 
be  in  the  position  of  a  poor  able-bodied  mill  girl 
earning  5  $.  per  week,  without  relations  to  help 
her,  living  in  lodgings,  and  having  a  child  besides 
herself  to  bupport  out  of  her  scanty  earnings?  In 
my  humble  opinion,  if  I  may  venture  to  express 
it,  he  would  be  far  better  occupied  in  devising 
means  to  make  the  position  of  the  seducers  of 
yoim^  women  more  unpleasant  by  making  the  law 
affecting  them  more  stringent,  than  by  promoting 
a  Bill  which,  if  passed  into  law,  will  simply  en- 
courage unprincipled  artisans  and  others,  with  no 
houses  of  their  own,  or  property  of  any  kind  save 
their  daily  wages,  to  gratify  their  licentious  pro- 
pensities, and  ruin  many  women  without  the 
slightest  fear  or  dread  of  any  evil  worldly  conse  • 
quences  to  themselves.  "  I  am,  &c. 

(signed)        ''Wm.  S.  N.  Patrick:' 

2086.  Are  the  statements  contained  in  that 
letter  with  respect  to  the  case  correct  ? — They 
are.  I  can  put  in,  if  you  please,  a  certified  copy 
of  the  judo;ment  of.  the  sherifi-substitute. 

2087.  They  are  in  already  ? — If  you  ulease. 

2088.  What  sort  of  person  was  this  man 
Walker ;  what  kind  of  wages  \^  as  he  earning  ? — 
The  statements  show  something  more  than  the 
letter  shows. 

2089.  What  was  the  age  of  the  man  in  1880  ? 
— I  cannot  tell  you  what  his  age  was. 

2090.  Tell  us  approximately  ? — He  was  quite 
a  young  man ;  about  37  years  of  age,  I  should 
think  ;  not,  perhaps,  quite  so  old. 

2091.  A  man  in  the  prime  of  life  ? — Yes. 

2092.  Was  he  earning  full  wages  all  the  time 
over  which  your  inquiry  extended,  except  when 
he  was  in  prison? — I  have  a  certificate  here, 
which  I  will  put  in,  from  his  employers,  showing 
that  for  the  six  months  previous  to  the  date  of 
his  incarceration  he  earned  37  l.  5  s.  6  ^.,  or  an 
average  of  6 L  4$.  3  cL  per  month.  (  The  certtfi^ 
cate  was  handed  in,  and  is  as  follows  : — ) 

Memorandum 

From  Merry  &  Cunninghaine, 

Mossend  Works,  Dairy, 

19  January  1882. 


To  Mr.  W.  S.  N.  Patrick. 

For  pay,  ending — 
29th  February  1880,  William  Walker    - 


3]  St  March 
30(h  April 
3l8t  May 
80th  June 
3l8t  July 


ditto 
ditto 
ditto 
ditto 
ditto 


£. 


£.  s,  d. 

7  1  4 

8  18 
5  11  1 
5  13  9 
5  2  7 
5  15  1 

37  5  6 


You  will  observe  that  these  figures  are  for  the  calendar 
month.^-t/*.  0. 

2093.  Now  convert  that  into  weekly  wages? — 
£.1.  II  s.  per  week. 
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2094.  Was  he  quite  able-bodied  ?— He  was  a 
very  strong,  healthy-looking  man. 

2095.  He  was  earning  wages,  and  perfectly- 
able  to  continue  to  do  so? — Yes, 

2096.  He  had  two  ill^timate  children,  appa- 
rently ? — Yes ;  one  was  about  eight  years  of  age 
at  the  tune  this  action  or  process  was  raised. 

2097.  Had  he  paid  anything  towards  the  ali- 
ment of  that  child  ? — Not  a  single  farthing. 

2098.  Did  he  ever  pay  a  single  farthing  to- 
wards the  aliment  of  Bryce's  child  ? — No. 

2099.  Why  did  he  not;  was  he  quite  able? — 
He  was  able,  but  I  was  going  to  snow  from  the 
figures  at  once  that  he  was.  He  was  imprisoned 
on  the  21st  August  1880,  and  the  statement  I 
hold  in  my  hand  shows  that  he  lifted  during  the 
five  days  before  his  imprisoment,  including  the 
day  of  his  imprisonment,  43 «.,  Is.  on  the  morning 
of  his  imprisonment,  and  Is.  two  days  before  it. 

2100.  He  was  quite  able  to  pay? — He  was 
quite  able  to  pay. 

2101.  Did  you  ever  ascertain  why  he  did  not 
pay? — It  was  obstinacy,  I  think.  He  never 
gave  me  any  reason  of  any  kind. 

2102.  There  was  no  attempt  to  excuse  his  non- 
payment ? — No. 

2103.  You  incarcerated  him? — Yes,  on  the 
21dt  August  1880  he  was  incarcerated. 

2104.  You  state  in  your  letter  that  he  was 
apprehended  at  his  mother's  house,  and  put  every 
valuable  out  of  his  possession  before  going  away 
with  the  sheriflPs  oflScer.  Upon  what  informa- 
tion do  you  state  that  ? — It  was  stated  by  Dr. 
Cameron  that  the  man  had  only  Is.  Id.  when  he 
was  put  in  prison,  and  I  have  a  statement  here 
by  the  sheriff's  officer  and  his  two  assistants  to 
the  effect  that  he  handed  his  watch  to  his  half 
sister,  which  was  a  valuable  upon  his  person  at 
the  time. 

2105.  Upon  what  information  do  you  make 
the  statement  which  I  have  read  to  you  ? — Upon 
the  information  of  the  sheriff's  officer  and  the 
two  assistants  who  apprehended  the  man. 

2106.  The  official  persons  ?— Yes. 

2107.  What  report  did  they  ffive  to  you  as  to 
his  putting  these  things  out  of  his  possession  ? — 
I  have  the  certificate  here,  dated  on  the  18  th 
May  1882  ;  it  is  to  this  effect:— 

«  Dairy,  11th  May  1882.  We  hereby  certify 
that  when  we  apprehended  William  Walker,  at 
the  instance  of  Ann  Bryce,  on  20th  August  1880, 
he  handed  his  watch  to  his  half  sister. 

*^  James  Crawford,  Sheriff  Officer. 

^^  Andrew  Smithy  concurrent. 

"  Thomas  Canibell,  concurrent." 

2108.  Are  you  quite  satisfied  that  he  was  able 
to  pay  if  he  had  chosen? — Perfectly  satisfied. 
There  is  no  doubt  he  had  the  power. 

2109.  Did  he  make  any  offer  to  pay  Bryce 
anything? — He  never  offered  to  pay  a  single 
farthing  except  when  he  was  examined  under  his 
cessioy  and  he  made  an  offer  at  that  time  to  pay  a 
few  shillings  per  week ;  I  do  not  recollect  exactly 
the  number  of  shillings. 

2110.  Was  that  offer  both  for  past  and  future 
aliment  ? — Both  for  past  and  future  aliment. 

2111.  Was  it  one-sixth  of  his  future  earnings 
to  go  against  both  past  and  future  aliment  ? — 
I  tJ^nk  it  is  right. 

2112.' About 


Digitized  by 


Google 


ON   CIVIL    IMPRISONMENT   (SCOTLAND)  BILL. 


93 


19  May  1882.] 


Mr.  Patrick. 


[  Continued. 


Chairman —  continued. 

2112.  About  that  time  what  amount  had  been 
run  up  as  due  to  Bryce? — If  I  knew  what  the  date 
was  when  he  applied  for  cessio,  I  could  tell  the 
date  of  the  birth  of  the  child. 

2113.  Approximately? — The  cejf.yio  was  going 
on  in  February  1882,  and  I  think  the  child  was 
bom  about  two  years  previously  ;  that  would  be 
16  /.,  and  the  expenses  would  make  it  perhaps 
30  /.  or  so. 

21 14.  Was  the  imprisonment  in  his  case  effectual 
to  produce  money  ? — No,  my  Lord,  but  the  ex- 
planation is  very  easy ;  he  was  imprisoned  on 
the  21  St  August  1880.  Dr.  Cameron's  Bill  passed 
on  the  7th  September  1880.  The  man  must  have 
known  that  imprisonment  was  limited  to  one  year, 
and  my  explanation  of  the  matter  is  this,  although 
I  do  not  know  it  to  .be  a  fact  that  he  is  a  very 
obstinate  man,  and  made  up  his  mind  to  suffer 
one  year's  imprisonment,  believing  at  that  time, 
as  many  other  persons  believed,  that  he  would  be 
clear  of  imprisonment  afterwards. 

2115.  You  mean  clear  of  imprisonment  for  all 
debts  applicable  to  that  child  ? — Yes. 

2116.  And  I  believe  the  Lord  Ordinary  held 
that  at  first  ? — The  Lord  Ordinary,  Lord"  Mac- 
laren,  held  that  at  first. 

2117.  And  that  was  reversed  by  the  Judges  of 
the  First  Division,  who  held  that  the  year's  impri- 
sonment only  applied  to  the  one  year's  aliment  ? 
— Yes,  that  is  so. 

2118.  And  that  he  was  liable  to  an  additional 
year's  imprisonment  for  the  amount  of  each 
successive  term's  aliment;  that  would  be  the 
effect  of  it  ? — Yes. 

2119.  You  think  that  if  he  had  known  that,  he. 
would  not  have  stayed  so  long  in  prison  ? — I  do 
not  believe  that  he  would. 

2120.  Did  he  deny  the  paternity  of  Bryce's 
child  ? — I  never  heard  him  deny  the  paternity 
of  Bryce's  child  in  my  life. 

2121.  Or  of  HiU's?— I  have  nothing  to  do 
with  Hill's  case ;  but  both  decrees  nassed  in  his 
absence,  and  therefore  he  did  not  deny  it  judi- 
cially. 

2122.  Although  when  he  came  out  he  was 
earning  the  wages  you  have  described? — Yes. 

2123.  So  that  he  never  disputed  his  liability, 
but  merely  preferred  not  to  pay  ? — So  far  as  I 
am  aware,  I  never  heard  of  any  denial. 

2124.  Do  you  think  that  imprisonment  for 
civil  debt,  as  it  has  now  been  interpreted  by  the 
decision  you  have  referred  to,  would  generally 
be  effectual  to  produce  the  money? — I  have  no 
doubt  of  it. 

2125.  And  probably  even  in  his  ease? — I  have 
no  doubt  of  it  whatever.  I  have  a  case  where  I 
kept  a  man  imprisoned  for  »x  months,  who, 
before  he  went  to  prison,  insulted  the  sheriff's 
officer  whenever  he  met  him  upon  the  road,  and 
asked  him  when  he  was  coming  for  him.  I  kept 
him  in  prison  for  six  months,  but  latterly  he  was 
very  glad  to  §et  out,  and  paid  all  the  aliment, 
and  is  paying  it  now.  He  was  the  son  of  a  small 
farmer. 

2126.  Would  arrestment  have  been  of  any  use 
against  Walker  ? — Of  no  use  whatever.  I  can 
show  that  from  the  way  he  lifted  his  wages,  which 
I  think  is  very  important. 

2127.  How  did  he  lift  them?— When  Hill's 
0.107. 


Chairman — continued. 

decree  passed  he  started  the  system,  as  the  state- 
ment I  have  put  in  shows,  of  lifting  his  wages 
every  day,  or  every  second  day.  Previously  to 
that  he  had  been  allowina:  the  greater  part  of  his 
wages  to  lie  until  the  end  of  the  month.  When 
Bryce's  child  was  bom  and  diligence  was  bein^ 
taken  against  him,  he  started  the  same  thing,  and 
I  have  here  a  statement  showing;  that  Not  only 
did  he  do  it  when  the  action  was  raised,  but  since 
he  has  got  out  on  bail  and  started  to  work^  he  is 
pursuing  the  same  system.  During  the  present 
month  of  May  he  has  lifted,  on  the  2nd  May  7«., 
on  the  6th  9*.,  on  the  6th  6i*.,  on  the  9th  8^.,  on 
the  11th  7*,,  on  the  13th  8^.,  and  on  the  16th 
10*.,  making  it  quite  impossible  for  any  arrest- 
ment to  be  made  against  him. 

2128.  Have  the  goodness  to  tell  the  Committee, 
did  this  man  Walker,  in  your  judgment,  suffer 
any  hardship  or  injustice  from  imprisonment? — 
I  do  not  think  so. 

2129.  Have  you  ever  known  any  case  of  an 
alimentary  debtor  who  has  suffered  hardship  or 
imprisonment  for  an  alimentary  debt? — I  never 
knew  one. 

2130.  Do"  you  think  that,  if  imprisonment  for 
alimentary  debt  was  abolished,  without  some 
equivalent  provision  such  as  has  been  indicated, 
alimentary  debts  would  become  almost  impossible 
to  recover? — Quite  impossible. 

2131.  In  the  class  to  which  your  evidence  ap- 
plies ? — The  class  which  I  have  been  speaking 
about. 

Mr.  Campbell. 

2132.  Are  you  of  opinion  that  it  would  be 
desirable  that  alimentary  debtors  should  be 
treated  in  prison  like  other  prisoners  ? — Yes. 

2133.  But  you  think  that  it  would  be  desirable 
still  to  retain  to  the  creditor  the  power  to  put  the 
debtor  in  prison  ? — Yes. 

2134.  Is  there  such  a  thing  known  in  law  as 
putting  anyone  in  prison  to  be  treated  there  as  a 
criminal,  except  by  order  of  a  judge  or  magis- 
trate ? — No ;  1  know  of  no  case,  but  I  consider 
that  alimentary  debts  are  exceptional  and  require 
exceptional  treatment. 

2135.  This  would  be  quite  an  exceptional 
thing  in  any  law  ? — Yes,  I  think  so. 

2136.  Your  only  reason  for  objecting  to  con- 
fine the  power  to  a  judge  or  magistrate  was,  that 
you  thought  he  would  not  l)e  in  a  position  to 
satisfy  himself  as  to  the  debtor's  ability  to  pay  if 
he  liked  ? — Yes.  The  funds  could  be  secreted 
in  such  way,  or  mighty  be  secreted,  that  there 
would  be  no  way  of  proving  it. 

Colonel  Alexander, 

2137.  You  would  not  allow  the  friends  of  a 
man  imprisoned  for  an  alimentary  debt  to  supply 
him  with  food  in  prison  ? — My  object  in  putting 
it  upon  the  prison  authorities  to  support  the  man 
in  prison  is  simply  to  relieve  the  creditor,  and  I 
do  not  see  that  there  would  be  very  much  objec- 
tion to  the  friends  of  the  man  supplying  him 
with  food.  I  have  never  considered  it,  but  I 
do  not  see  that  there  would  be  any  objection  to 
that. 

2138.  Would  you  make  a  man  work  in  prison? 
— Surely. 

M  3  ••"  2139.  Would 
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Colonel  Afexander— continued. 

2139.  Would  you  make  a  man  work  who  was 
confined  in  prison  for  non-payment  of  an  alimen- 
tary debt  ? — 1  see  no  reason  why  he  should  not 
work. 

2140.  You  would,  in  fact,  treat  him  in  all 
respects  as  a  criminid  ? — Yes. 

2141.  Although  he  was  not  so  sentenced  by  a 
judge? — He  is  in  my  view  sentenced.  It  is 
treated  in  that  sort  of  way ;  it  is  treated  as  a 
criminal  offence,  because  the  Poor  Law  Act  pro- 
vides for  it,  and  makes  him  a  criminal,  by  the 
80th  section  of  the  Poor  Law  Act  of  1845. 

2142.  Walker  was  not  imprisoned  in  Ayi-  Pri- 
son under  the  80th  section  of  the  Poor  Law 
Act? — No;  still  I  am  merely  stating  that  to  show 
that  it  is  considered  a  criminal  thing  for  hus- 
bands not  to  support  their  wives  and  children, 
and  for  the  parents  of  illegitimate  children  not 
to  sujyport  them.  I  think  it  is  a  criminal  offence 
not  to  perform  a  natural  duty.  If  people  will 
not  perform  their  natural  duty,  my  opinion  surely 
is  that  they  should  be  criminals. 

2143.  lou  would  make  the  offence  criminal 
in  every  case? — Amounting  to  that. 

Sir  Herbert  Maxwell. 

2144.  Supposing  you  imprisoned  a  man  as  a 
criminal  for  non-payment  of  aliment,  what  nros- 
pect  is  there  of  his  beinc  ever  able  to  redeem 
the  debt? — He  is  not  able  to  obtain  any  wages 
while  he  is  imprisoned,  but  the  imprisonment  in 
my  view  should  cease  whenever  the  man  chooses 
to  act  an  honest  part.  He  can  apply  for  cessio 
and  get  it  at  any  moment.  In  fact  a  man  does  not 
need  to  be  imprisoned  at  all  before  getting  a  cessio. 
When  he  is  threatened  with  imprisonment,  he 
can  apply  to  the  judge  and  get  a  warrant  for 
cessio  granted  to  him,  and  get  protection  without 
being  inside  the  prison  wafls  ;  so  that  the  judge 
really  disposes  ox  the  point,  whether  he  is  an 
honest  debtor,  or  not,  if  the  man  chooses. 

M  r.  Cochrane^Patrick. 

2145.  Is  there  any  other  point  in  connection 
with  your  experience  in  these  cases  which  vou 
would  like  to  lay  before  the  Committee? — No, 
there  is  no  other  point 

2146.  You  have  heard  what  was  said  about 
the  substitution,  or  proposed  substitution,  of  two 
proposals  for  the  present  existing  mode.  Have 
you  any  opinion  lounded  upon  your  own  expe- 
rience as  to  how  this  would  work  ;  for  example, 
extending  it  to  the  provision©  of  the  80th  section 
of  the  Poor  Law  Act  of  1845,  so  as  to  cover 
these  cases  ? — The  80th  section  of  the  Poor  Law 
Act  would  never  in  the  ordinary  case  reach  the 
cases  I  have  been  speaking  to,  and  for  this 
reason :  the  80th  section  of  the  Poor  Law  Act 
only  applies  to  the  putative  fathers  of  illegiti- 
mate cnildren  who  have  become  chargeable  to  the 
parochial  boards,  and  parochial  boards  will  give 
no  relief  to  an  able-bodied  woman  with  one  child. 
Therefore,  Utat  child  cannot  become  liable  to  be 
supported  by  the  1)oard,  and  the  father  of  the 
child  is  not  liable  to  prosecution  under  that 
section. 

Dr.  Cameron. 

2147.  I  think  probably  you  had  better  clear 
up  one  or  two  points  in  connection  with  Walker's 
case ;  yon  mentioned  that  he  had  received  43  s. 


■Dr.  CoiAtfron— continued. 

within  nine  days? — Forty-three  shillings   from 
the  12th  of  August  until  the  2l8t. 

2148.  There  was  nothing  to  show  he  bad  the 
money  in  his  possession  when  he  was  appre- 
hended?— He  lifted  7^.,  or  somebody  dia  for 
him,  on  the  morning  of  his  incarceration. 

2149.  There  was  nothing  to  show  he  concealed 
that  when  he  was  apprehended  ? — The  oflScer  or 
his  assistants  do  not  search  the  person  of  the 
debtor,  neither  do  the  prison  authorities  search 
him,  therefore  we  do  not  know. 

2150.  The  prisoner  had  a  perfect  right  to  take 
his  property  to  prison,  even  if  he  had  1,000/.  in 
his  possession?  —Yes,  and  nobody  would  touch  it. 

2151.  Unless  the  prisoner  chooses  to  apply  for 
cessio  f — Unless  he  cnooses  to  apply  for  ee^sio. 

2152.  And  if  he  does  so,  or  1^  creditor  does 
so,  the  sheriff  can  forthwith  search  his  person  ? 
— Yes,  under  the  provisions  of  the  Act  of  1880 
and  1881. 

*Jl53.  Cessio  provides  for  the  possibility  of 
getting  at  the  property  which  is  m  the  man's 
possession  at  once? — Cessio  provides  for  the  pos- 
sibility of  getting  at  the  property  in  the  man's 
possession  at  once,  but  not  property  which  is 
fraudulently  concealed. 

2154.  If  he  has  concealed  any  property  fraudu- 
lently, is  not  that  made  a  crime  punishable 
criminally? — It  is  the  easiest  matter  in  the 
world  to  hide  funds  without  your  being  able  to 
show  they  are  concealed. 

2155.  In  this  case  the  man  gave  a  watch  to 
another  person  ?  —  Yes,  but  mat  was  doing 
nothing  fraudulent ;  he  was  entitled  tu  do  that. 

2156.  According  to  the  Debtors'  Act  of  1880, 
^^  if  a  man  being  insolvent,  and  with  intent  to 
defraud  his  creditors  makes,  or  causes  to  be  made, 
any  transfer  of  or  any  charge  affecting  his  pro- 
perty,'' he  is  liable  to  certain  penalties.  This  would 
DC  a  transfer  affecting  his  property  ? — No.  it  is 
merely  said  he  handed  the  watch  to  his  sister. 

2157.  In  that  case  it  was  either  widi  intent 
to  defraud  his  creditor  or  not  ? — No,  it  wa«  the 
opposite  of  that. 

2158.  You  say  it  was  not  with  intent  to 
defraud  ? — No,  it  was  for  the  purpose  of  saving 
when  he  got  to  prison  he  had  got  nothing,  which 
is  a  different  thing  altogether  ttom  putting  it  out 
of  his  creditor's  possession. 

2159.  What  advantage  would  it  be  for  him  to 
say  he  had  got  nothing  in  prison? — I  think  it 
was  pure  obstinacy  altogether. 

2160.  Was  it  not  for  the  purpose  of  providing 
something  for  his  family  ?— He  had  no  family, 
but  lived  with  his  mother  and  sister.  I  have  a 
certificate  here  to  show  what  the  sister  was 
earning  at  the  time,  which  was  amply  sufficient 
for  the  support  of  the  mother.  Besides,  there  were 
three  brothers  and  other  two  sisters  who  were 
equally  competent  to  support  the  mother  as  he  was. 

2161.  You  underst(K)d  that  I  made  the  state- 
ments I  did  make  in  my  speech  entirely  upon 
Walker's  statement  ? — I  understand  that. 

2162.  I  should  wish  you  to  read  Walker's 
statement,  as  contained  in  his  deposition  ?  —  I 
heard  him  make  the  deposition* 

2163.  This  is  a  copy  of  the  Sederunt  Book ;  I 
suppose  you  admit  that ;  it  was  handed  to  me  by 
Walker's  agent  ? — Yes. 

2164.  At  the  diet  at   Ayr,  on   the    31st  of 

January, 
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Dr.  Cameron — continued. 
January^  the  man  Walker  deposed  that  he  had 
only  thirteenpence  when  incarcerated.  **  Before 
going  to  prison,  I  lived  with  my  mother ;  she  is 
73  years  of  age ;  my  mother  was  supported  by 
me  and  my  sister,  who  works  at  a  mill."  Are 
you  willing  to  admit  that  this  is  what  he  swore  ? 
— Yes;  I  heard  him  swear  that  If  you  will 
read  a  little  further  on,  you  will  find  that,  on 
questions  put  by  me,  he  admitted  that  these 
other  brothers  and  sisters  were  quite  as  liable, 
and  were  as  able  to  support  the  mother  as  he  was. 

2165.  Did  they  as  a  matter  of  fact?— I  do  not 
know  whether  they  did  or  not.     I  cannot  tell. 

2166.  This  is  what  he  swore ;  you  mentioned 
you  had  never  heard  him  deny  the  paternity  of 
the  child?— So  far  as  I  recollect  it, 

2167.  He  swears  here  in  his  deposition,  "  I 
never  said  that  I  would  not  pay  Bryce  a  farthing 
of  her  debt ;  I  said  I  would  not  acknowledge  the 
child."  Do  you  not  remember  that?— I  re- 
member the  answer  perfectly  well.  He  had 
said  it  to  the  people  or  to  the  woman,  but  not 
to  me. 

2168.  Did  he  swear  it  publicly  in  court?— I 
heard  him  say  that;  but  it  had  escaped  my 
memory  at  the  time. 

2169.  Is  it  your  wish  to  correct  that? — Yes, 
certainly.  I  heard  him  swear  that  What  I 
meant,  in  answering  the  question  was,  that  he 
never  swd  so  to  me  or  to  the  uirl,  to  my  know- 
ledge. 

2170.  There  is  one  point  upon  which  you 
write  in  which  you  say,  "  Dr.  Cameron  makes 
another  statement,  which  is  utterly  untrue."  That 
is  rather  a  strong  word.  This  is  a  quotation 
from  my  speech,  "  At  any  rate,  the  sheriflP 
allowed  Walker  out  for  a  fortnight,  but  he  could 
not  get  any  work,  and  returned  to  prison**? — 
Yes ;  that  is  not  true. 

21 7  L  Had  you  any  reason  to  believe  that  the 
statement  was  in  my  words,  or  in  the  words  of  a 
reporter? — I  did  not  mean  to  charge  Dr. 
Cameron  with  any  intentional  mis-statement, 
surely  not 

Mr.  Orr  Ewing. 

2172.  You  got  the  information  from  the 
"  Daily  Mail "  ? — I  got  the  information  from  the 
'*  Daily  Mail." 

Dr.  Cameron, 

2173.  As  a  matter  of  fact,  what  I  stated  was, 
that  the  man  was  allowed  out  for  a  fortnight  to 
find  security,  was  not  that  the  fact  ? — No. 

2174.  The  case  was  remanded  for  a  fortnight  in 
order  to  enable  Walker  to  find  security  for  pay- 
ment of  the  amount  which  he  proposed  to  give  ? 
— At  the  very  first,  when  he  applied  for  cessio^  he 
made  an  application  for  interim  protection,  and 
got  interim  protection  until  the  case  was  finally 
disposed  of,  on  finding  security  to  the  extent  of 
21  /.,  which  he  did. 

2175.  When  the  ce$sio  was  disposed  of,  and 
when  he  was  refused  cessio  unless  he  gave  secu- 
rity, as  I  understand,  the  sheriflP,  instead  of  re- 
fusing cessio  peremptorily,  said  "  Go  and  get 
secunty  ;"  and  he  a<^oumed  the  case  for  a  fort- 
night in  order  to  enable  him  to  get  security  ? — 
That  is  not  the  exact  way  it  occurred.  It  was 
in  this  way  ;  when  the  case  was  called  on  the  first 

0.107. 
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occasion,  and  it  was  before  his  Lord^p  two  or 
three  times  before  the  case  was  gone  into  upon  the 
merits  at  all,  after  Mr.  Warke,  the  agent  for 
Walker,  and  I  had  been  heard  on  a  certwn  objection 
of  all  the  creditors  not  being  called,  the  sheriff 
intimated  an  opinion  that  no  ce$$io  would  be 
granted  unless  he  would  give  some  satisfaction  for 
the  future  payment  of  hia  debt,  and  upon  each 
occasion  wnen  it  came  before  his  Lorddiip  he 
communicated  the  same  opinion,  and  a(h'oumed  it 
from  time  to  time  with  the  view  of  allowing 
Walker  to  make  the  arrangement 

2176.  That  is  not  Mr.  Warke's  opinion  upon 
the  point,  but  that  is  immaterial  ? — I  think  I  can 
give  an  extract  from  ih^  "  Daily  JVIail,"  showing 
mat  that  was  the  case. 

2177.  What  I  certainly  understood  was,  that 
he  had  been  allowed  out  to  get  security  and  was 
unable ;  and  I  said  he  returned  to  prison.  He 
was  not  sent  back  to  prison ;  he  is  at  liberty 
now? — 

Mr.  Earp. 

2178.  Has  he  found  the  security  ?— He  found 
the  security  when  he  made  the  application. 

Dr.  Cameron. 

2179.  He  found  security  for  appearing  at  the 
diets  of  cesslOy  but  not  for  the  pavment  of  the 
debt  ? — No ;  latterly  he  said  he  could  not  manage 
to  get  it;  at  first  he  said  he  would  not  try. 

2180.  Do  you  coincide  with  Mr.  Warke  that. 
he  conscientiously  believed  that  Walker  was  ab- 
solutely imable  to  get  the  security? — What  I  wa.it 
to  say  generally  is  just  this,  that  it  is  a  pure 
and  simple  case  of  gross  obstinacy  on  the 
part  of  the  man ;  and  it  is  apparent,  from  his 
statement  as  to  his  wages  and  the  circumstances 
of  the  case,  that  in  place  of  being  a  case  of  hard* 
ship  to  the  man,  it  is  one  of  the  grossest  cases  of 
hardship  to  the  woman  that  could  possibly  be 
imagined. 

2181.  How  much  was  the  charge  for  which  he 
was  imprisoned  ? — He  was,*  on  the  11th  August 
1880  charged  on  this  decree  with  amounts  which 
bring  the  sum  to  12/.  17*.  lOd..  which  is  the 
amount  of  the  sum  he  was  put  in  prison  for. 

2182.  There  are  2/.,  I  see,  tor  inlying  ex- 
penses?— The  decree  passes  for  8/.  per  annum  of 
aliment;  I  say  he  was  charged  on  the  11th  Au- 
gust to  pay  the  said  sums  for  inlying  expenses 
and  the  expenses  of  process,  which  makes  it 
8/.  12  s.  lOd.y  and  two  quarters  aliment  due. 

2183.  That  is  12/.  odd?— Ihat  is  12/.  odd. 

2184.  You  have  no  proof  that  he  had  12  /.  in 
his  possession? — But  what  I  say  is  this,  that  he 
knew  the  child  was  born,  and  that  he  would  have 
to  pay  for  it  when  the  decree  passed  against 
him.  He  never  tried  to  defend  the  action, 
and  therefore  when  he  commenced  all  he  had  to 
pay  was  2  /.  2  s.  and  2  /.,  which  are  only  4  /.  2  *., 
which  he  could  easily  have  paid. 

2185.  You  gave  it  as  your  opinion  that  he 
refused  to  pay  when  imprisoned,  because  he 
knew  that  the  Debtors'  (Scotland)  Act  was 
passed? — That  is  only  my  opinion.  I  think  so, 
and  I  understand  that  1  am  stating  only  my 
opinion. 

2186.  When  he  found  he  could  not  be  liberated 
under  that,  why  did  he  not  pay  when  he  found  he 
could  be  imprisoned  again  and  again  ?— For  this 

M  4  ••-  simple 
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Dr.  Cameron — continued. 

eimple  reason  :  the  Lord  President^  on  giving 
a  decision  on  the  appeal  which  was  taken  to  the 
Inner  House,  said  the  man's  remedy,  if  he  was 
an  honest  man,  was  to  apply  for  cessio.  He  was 
going  to  exhaust  that  way  of  doing  it,  and  he 
applied  for  cesHo.  It  was  refused.  He  has 
never  been  put  back  in  prison  to  test  him. 

2187.  Wny  has  he  not  been  put  back  in 
pririon?  —  For  this  simple  reason:  he  would 
have  been  put  back  in  prison  had  the  sheriff 
been  sitting  during  the  last  month,  or  if  I  had 
had  time  to  attend  to  him.  Mr.  Warke  stated 
before  the  Committee  that,  **  I  do  not  intend  to 
send  him  back." 

2188.  You  had  better  give  us  your  own  state- 
ment?— I  wrote  Walker  a  letter,  of  which  I 
have  a  copy  here,  on  the  8th  of  May  1882, 
before  any  evidence  of  Mr.  Warke  appeared  in 
the  paper,  to  this  effect :  "  Mr.  William  Walker, 
Pit  Drawer,  Rye,  Bridgend, Dairy, 8th May,  1882. 
Sir, — Bryce  r.  You.  If  you  do  not  call  on  me  in 
the  course  of  tliis  week,  and  arrange  this  matter, 
I  shall  at  once  call  upon  your  cautioners  to 
produce  you  at  Ayr  Prison,  and  re-incarcerate 
you.    I    am,    your    obedient    servant,  (signed) 

Wm.  S.  N.  Patrick:' 

2189.  Have  you  not  the  right  to  do  so  im- 
mediately on  cesiio  being  refused  ?— Yes,  but 
he  had  a  period  of  at  least  14  da^s  to  appeal 
before  the  interlocutor  of  the  sheriff  was  final, 
and  could  have  appealed  to  the  Court  of  Session. 
1  had  to  wait  till  I  saw  whether  the  interlocutor 
was  to  be  appealed  or  not.  Not  only  that,  but 
1  had  to  make  quiie  sure  that  there  would  be  no 
appeal,  and  I  wrote  to  Messrs,  J.  M.  &  J.  H. 
Kobejrtson  on  the  subject,  who  are  his  agents, 
and  they  wrote  word  back  that  there  was  no 
appeal.  Otherwise,  if  the  court  had  been  sitting, 
he  would  have  been  imprisoned,  but  the  court 
rose  at  once  immediately  after  that. 

2190.  Why  should  you  reouire  the  court  to  be 
silting  to  send  him  back? — jBecause  it  has  been 
stated  that  a  creditor  would  not  be  safe  to  re- 
imprison  a  debtor  out  in  the  way  this  debtor  is 
out,  without  getting  the  interlocutor  made  final 
first,  and  then  making  a  motion  in  court  to  have 
the  cautioners  ordered  to  produce  the  debtor  at 
the  prison  in  terms  of  their  cautionary  obligation ; 
and  in  this  case,  being  so  much  troubled  with 
technicalities,  1  wanted  to  be  quite  sure  no  mistake 
could  be  committed. 

2191.  What  is  your  authority  for  stating 
that  any  new  difficulty  in  the  way  of  re- 
imprisonment  has  been  imposed? — I  have  the 
authority  here,  and  1  will  give  it  you.  Not  only 
80,  but  1  will  show  I  acted  upon  the  authority. 
It  is  Mr.  Sellars'  Book  of  Foims,  pages  92  and 
V3,  and  Section  21  of  the  cessio  Act  oi  sederunt. 
Mr.  Sellars  is  the  sheriff  clerk  of  Glasgow,  and 
hae  had  the  largest  experience  in  these  matters. 

2192.  What  does  he  say  about  that?— I  have 
not  the  Book  of  Forms  with  me ;  this  is  only  my 
note. 

2193.  Does  he  tell  you  it  is  necessary  to  make 
an  alteration  in  the  procedure  for  the  reimprison- 
ment  of  men  who  are  out  of  prison  on  such 
caution  as  this?  —  Perhaps  you  do  not  quite 
understand  that  form  of  cautionary  obligation. 
It  is  this.  The  cautioners  imdertake  to  produce 
the  debtor  at  the  prison  when  the  cessio  is  re- 


Dr.  Cameron — continued, 
fused.  The  cautioners  must  have  a  notice  to 
produce  the  man,  and  if  the  man  is  not  produced 
the  bond  is  forfeited.  There  must  be  an  order  of 
the  judge  for  the  man  to  be  produced,  and  there 
must  be  an  order  of  confiscation  if  that  fails. 

2194.  You  intend  to  put  him  back?— I  do 
intend  to  put  him  back. 

2195.  And  you  think  you  will  make  him  pay? 
— I  have  not  the  slightest  doubt,  if  there  is  no 
change  in  the  law,  he  will  pay. 

2196.  Walker  appears  to  be  a  character  who 
has  refused  to  fulnl  his  obligations.  What  has 
been  the  result  of  the  present  law  up  to  thift 
time? — The  woman  has  recovered  nothing,  of 
course. 

2197.  What  has  she  had  to  pay  in  aliment? — 
Twelve  pounds.  There  have  been  12  /.  remitted 
to  the  governor  at  different  times  towards  ali- 
menting the  prisoner.  I  can  give  you  the  times 
they  were  remitted,  if  you  please. 

2198.  I  only  want  the  sum  generally.  When 
the  action  was  taken  in  the  Court  of  Session,  at 
the  instance  of  the  agent  lor  the  poor,  before  the 
Outer  House,  who  appeared  against  Bryce  ? — 
Excuse  me,  it  was  not  taken  in  forma  pauperis. 

2199.  As  a  matter  of  fact,  I  will  tell  you,  I  saw 
the  letter  of  the  Lord  President  ?— The  Bill  of 
Suspension,  if  taken  in  forma  pauper  is  ^  would  have 
said  so.     It  does  not  do  so  in  this  case. 

2200.  You  have  no  information  that  Walker  a 
proceedings  were  taken  in  forma  paupe/is? — I 
have  no  information,  but  that  is  the  result. 

2201.  I  know  he  says  so,  but  it  has  nothing  to 
do  with  the  (j^uestion  I  am  going  to  put.  Who 
opposed  his  hberation  before  Lord  Maclaren  ? — 
I  opposed  it,  and  for  this  reason,  that  if  the  war- 
rant had  been  found  to  be  bad,  if  he  had  been 
found  entitled  to  liberation,  I  should  have  been 
mulcted  in  damages  as  the  procurator  who  had 
signed  the  warrant,  and  I  was  bound  for  my  own 
protection  to  defend  the  action. 

2202.  You,  I  presume,  also  appealed  ? — I  also 
appealed  ;  I  was  bound  to  do  so. 

2203.  Were  you  acting  as  agent  for  the  poor  ? 
— No,  I  was  acting  as  agent  for  myself  at  the 
time,  and  protecting  mjself  against  ultimate  con- 
sequences. 

2204.  In  what  capacity  had  you  taken  up 
Byrce's  case  to  bej^in  with  ? — Out  of  pure  charity, 
because  she  had  been  previously  refused  by  an 
agent  for  the  poor  at  Kilmarnock  to  %vhom  she 
had  applied  ;  the  reason  was  this,  that  he  had  been 
agent  for  the  girl  Hill,  and  had  made  nothing  of 
it .  I  will  put  the  document  in,  if  you  please. 

2205.  I  do  not  ask  you  to  put  it  in  ;  what  were 
the  expenses  of  the  action  m  the  Court  of  Ses- 
sion ? — There  has  been  no  bill  of  costs  rendered 
to  me,  and  I  expect  that  the  agent  I  usually 
employ  there  will  charge  me  nothing,  and  the 
counsel  will  do  the  same ;  he  knows  what  kind  of 
action  it  was. 

2206.  The  counsel  were  not  paid? — I  cannot 
tell  whether  counsel  were  paid  by  my  Edinburgh 
agent  or  not.  I  sent  instructions  to  my  Edin- 
burgh agent,  Mr.  Carmichael,  to  defend  the 
action. 

2207. 1  asked  you  in  my  letter  specially  to  inquire 
into  that  point,  did  I  not? — Yes,  and  I  have  a  letter 
from  the  inspector  in  answer  to  that.  I  could 
not  have  got  the-  information  in  time.    I  can 
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Dr.  Cameron — continued. 

answer  you  quite  honestly^  that  there  will  be  no 
expense  charged  to  me ;  I  do  not  think  so,  but 
for  the  reason  I  have  given  of  course^  that  it  re- 
sulted in  a  personal  action  against  me  of  damages, 
if  the  warrant  had  been  found  to  be  bad. 

2208.  In  the  cessio  cases  who  instructed  you  to 
act  for  Bryce? — I  was  instructed  by  Bryce  to 
continue  acting  as  I  had  been  instructed  at  first. 
There  had  been  no  expenses  paid  to  me  by  the 
girl  Bryce  at  any  time,  except  ZL 

2209.  Have  you  any  appointment  in  connec- 
tion with  the  parochial  board  of  Dairy  ? — I  have 
no  appointment,  and  never  had,  from  the  parochial 
board  of  Dairy. 

2210.  You  cannot  give  any  personal  informa- 
tion on  any  of  the  points  I  asked  you? — You 
asked  me  in  your  letter  to  get  it  from  the  in- 
spector, and  I  have  got  it. 

2211.  You  cannot  give  information  personally 
unless  you  have  been  connected  with  the  case  ? — 
You  asked  me  to  inquire  to  save  calling  another 
witness,  and  I  did  so;  I  have  the  information 
under  the  hands  of  the  inspector. 

Mr.  Cochrane-Patrick. 

2212.  Are  you  not  a  member  of  the  parochial 
board  of  Dairy  ? — I  am  a  member  of  the  parochial 
board  by  reason  of  holding  property  in  the  parish, 
but  I  never  attend  the  meetings. 

2213.  You  are  a  member  of  the  parochial 
board,  and  therefore,  of  your  own  knowledge,  you 
ought  to  know  that  ? — I  do  not. 

2214.  Will  you  hand  in  the  paper  and  read  it 
first? — Dr.  Cameron's  letter  to  me  is  dated  the 
16th  of  May  1882. 

[7%«  Letter  was  put  in,  and  is  as  follows: — ^] 

"  80,  St.  George's  Square, 
«  London,  S.  W., 
"Sir,  '      16  May  1882. 

"  As  I  understand  that  you  hold  an  appoint- 
ment in  connection  with  the  parochial  board  of 
Dairy,  it  may  save  the  necessity  of  calling 
another  witness  if  you  would  make  such  in- 
quiries as  would  enable  you  to  answer  questions 
on  the  following  points,  which  I  shall  put  to  you 
when  you  come  before  the  Select  Committee  on 
the  (Jivil  Imprisonment  (Scotland)  Bill  on 
Friday. 

"  1.  Whether  the  parochial  board  of  Dairy  in 
any  way  relies  on  civil  imprisonment  as  a  com- 
pulHtor  for  the  enforcement  of  alimentary  debts 
in  bastardy  cases. 

**  2.  Whether  in  cases  where  the  mother  of  an 
illegitimate  child  cannot  aliment  the  putative 
father  in  prison,  the  parochial  board  ever  pays,  or 
contributes  to  pay,  his  aliment,  either  direcuv  or 
indirectly,  in  granting  the  mother  such  an  allow- 
ance from  the  rates  as  enables  her  to  pay  the 
prison  aliment. 

"  3.  Whether  they  have,  say,  since  December 
1879,  spent  any  of  the  public  funds  in  litigation 
connected  with  bastardy  cases,  and  if  so,  in  what 
cases,  and  what  sum  in  each  case.  I  shall  also 
ask  you,  in  connection  with  Walker's  case, 
the  amount  of  Bryce's  expenses  in  the  shape  of 
aliment  to  Walker,  costs,  &c.,  and  whether  the 
money  so  spent  was  contributed  in  whole  or  part, 
directly  or  indirectly,  out  of  the  parochial  funds. 

0.107. 


Mr.  Cochrane-Patrick — continued. 

As  the  Conmiittee  have  been  told  that  Bryce  has 
some  employment  in  connection  with  the  parochial 
board,  1  should  be  obliged  if  you  would  inform 
yourself  of  its  nature,  and  the  terms  on  which  it 
IS  paid. 

"  I  think  it  better  to  give  you  notice  of  my 
intention  to  examine  vou  upon  these  points,  in 
order  that  you  may  be  in  a  position  to  give 
evidence  concerning  them.'* 

"  Yours,  &c 

"  Charles  Cameron, 

M.P.  for  Glasgow.*' 

I  put  that  letter  before  the  inspector  at  Dairy, 
and  this  is  his  answer  : — 

"  Parochial  Board  Office,  Dairy, 
*' Dear  Sir,  17  May  1882. 

**  In  answer  to  the  inquiries  contained  in  Mr. 
Cameron's  letter  to  you  of  16th  inst.,  I  beg  to  * 
say  : 

"  1.  The  parochial  board  of  Dairy  has  not,  for 
many  years,  had  any  one  criminally  incarcerated 
for  the  enforcement  of  alimentary  debts  in 
bastardy  cases  under  Section  80  of  the  Poor 
Law  Act  of  1845. 

'^2.  The  parochial  board  never  assisted  the 
mother  of  an  illegitimate  child,  either  directly  or 
indirectly,  to  pay  aliment  to  keep  the  putative 
father  in  prbon. 

**  3.  Bryce  not  being  a  pauper,  nor  in  receipt 
of  parochial  aid,  and  having  two  illej^timate 
children  to  support,  which  might  necessitate  her 
becoming  a  pauper,  should  the  father  be  allowed 
to  escape,  the  parochial  board,  at  their  meeting 
on  24th  November  last,  agreed  to  advance  a  sum 
of  10  /.,  to  be  retained  from  Bryce's  wages,  who 
was  nursing  a  bed-ridden  pauper,  to  assist  in 
defending  the  action  of  suspension  raised  by 
William  Walker  against  her  in  the  Court  of 
Session.  The  sum  was  paid  to  you,  and  is  the 
only  money  paid,  or  responsibility  incurred  by 
the  board  in  connection  with  this  case. 

"  The  only  other  case  in  which  assistance  was 

fiven  to  the  mother  of  illegitimate  children 
y  this  board  was  in  the  case  of  a  woman  named 
M'Intyre,  in  taking  out  a /uffCB  warrant,  and 
apprehending  on  board  a  vessel  at  Greenock, 
and  bringing  back  the  father  of  the  children ;  he 
was  sent  to  Ayr  Gaol,  where  he  remained  until 
a  satisfactory  arrangement  was  made  Avith  the 
mother.  The  expenses  in  this  case  were 
17  /.  15 *.  8  rf.,  SL  5s.  of  which  was  recovered 
from  the  father  of  the  children. 

"  4.  Bryce  has  no  appointment  from  the  paro- 
chial board,  excepting  that  she  has  attended  an 
old  pauper,  Andrew  Anderson,  who  has  been 
bed-ridden  for  several  years,  and  unfit  for  re- 
moval to  a  workhouse.  She  has  nursed  him 
since  19th  July  1880,  and  has  been  paid  from 
that  date  to  6th  June  1881,  5  s.  a  week,  and 
since  the  latter  date  she  has  been  paid  2s.6  d.  b, 
week  for  the  attendance  on  him.  The  reason 
for  the  reduction  was  that  she  did  not  devote  her 
whole  time  to  attending  Anderson,  but  knitted 
bonnets,  and  did  any  other  work  she  could  get  to 
do.  In  consequence  of  the  low  rate  of  her  re- 
muneration, nothing  as  yet  has  been  deducted 
from  her  weekly  wage  of  2  *.  6  rf. 

N^  "Mr. 
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Mr.  Patbick. 


l^Contiiitied. 


Mr.  Cochrane^Patrick—coJidimed. 

**  Mr.  Cameron's  understandine  that  you  hold 
an  appointment  in  connection  with  the  parochial 
board  ot  Dairy  is  entirely  wrong.  You  do  not 
hold,  nor  never  held,  any  appointment  under  the 
board. 

**  I  remain,  &c 

"  Alexander  Comrie, 

Inspector  of  Parish." 

**  W.  S.  N.  Patrick,  Esq., 
«  Solicitor." 

2215.  I  understand  you  act  as  solicitor  to  the 
parish  when  they  want  legal  advice  ? — Not  in  all 
cases ;  sometimes. 

2216.  It  has  been  mentioned  that  you  are 
known  and  constantly  employed,  not  only  in 
Dairy,  but  hj  many  of  the  parochial  boards  in 
Ayrshire  ? — That  is  true  ;  but  I  am  not  specially 
retained  by  them. 

Dr.  Cameron. 

2217.  The  first  question  in  my  letter  refers  to 
civil  imprisonment,  and  the  writer  says  he  has 
never  resorted  to  criminal  imprisonment? — He 
says  also  never  directly  or  indirectly ;  I  put  the 
letter  before  him^  and  that  is  all  he  can  say 
about  it. 

2218.  The  letter  is  now  put  in  ? — Yes. 
•  2219.  What  are  Bryce's  means  ;  she  got  5 1.  a 

week  from  the  parochial  board,  did  she  not? — I 
know  nothing  about  means,  except  what  is  stated 
there. 

2220.  You  mention  there  that  she  is  liable  to 
come  upon  the  parish  because  she  had  two  child- 
ren ? — The  inspector  mentions  that. 

2221.  As  a  matter  of  fact,  do  you  know  any- 
thing about  that? — She  might  become  so. 

2222.  Is  that  statement  of  his  true  ? — The  law 
as  to  women  with  two  children  is  that  they  may 
ask  for  relief. 

2223.  Did  you  act  throughout  this  aflUiation 
case  for  Bryce  from  the  conmiencement  of  the 
action  for  declarator  of  paternity  ? — Yes ;  I  acted 
from  the  first  as  her  agent. 

2224.  Had  you  acted  for  her  in  a  similar  case 
before? — I  n^ver  knew  the  woman  before  she 
came  to  me.  I  think  it  proper  to  explain  how 
she  did  come  to  me.  She  went  to  Mr.  Wyllie, 
the  agent  for  the  poor  at  Kilmarnock.  I  thmk  it 
is  only  fair  to  me  that  this  letter  should  be  put 
in. 

2225.  I  do  not  think  you  need  put  it  in  ? — ^I 
do  not  want  to  obtrude  it  upon  you. 

^  2226.  How  does  she  describe  herself;  what 
trade,  or  business,  or  profession  ? — She  described 
herself  as  a  millworker  when  she  had  the  child. 

2227.  Has  she  been  working  at  the  mill  since  ? 
— I  think  not. 

2228.  Has  she  been  in  any  regular  employment 
since  she  was  setting  this  2i.  6d.  or  58.  from  the 
parish  ? — I  thmk  she  takes  charge  of  an  invalid 
old  man,  who  can  support  himsel£^ 

2229.  What  are  her  earnings?  —  1  know 
nothing  about  her  means,  not  the  slightest. 

2230.  What  has  she  paid  for  Walker's  aliment  ? 
— She  paid  me  3  /.,  and  I  have  got  10/.  from  the 
parochial  board  for  her;  she  ^t  10/.  from  the 
parochial  board  which  were  paid  to  me,  and  there 
IS  12/.  which  bas  been  paid  tor  the  aliment. 


Mr.  Earp. 

2231.  You  have  therefore  got  in  hand  1/.  ? — 
£.1.  I  expect  to  get  the  expense  of  the  cessio, 
and  the  expense  of  suspension  paid  by  the  real 
domimis  litis  of  the  action. 

Dr.  Cameron. 

2232.  In  the  case  before  the  Court  of  Session, 
you  have  not  recovered  anything  for  your  ex- 
penses there? — No;  my  agent  would  charge  me 
nothing,  and  I  am  satisfied  on  that  point  It  was  a 
personal  action  to  me,  and  I  had  to  defend  it, 
otherwise  I  should  have  been  in  for  damages. 

2233.  If  the  parochial  board  had  not  paid  this 
money  for  Bryce,  would  it  have  been  possible  for 
her  to  have  imprisoned  Walker  ? — When  it  came 
to  a  point  of  that  kind,  I  would  have  done  it  per- 
sonally out  of  charity,  and  to  test  the  point  in 
the  same  way  as  you  wish  to  test  it. 

2234.  Supposing  Bryce  had  been  a  person 
without  some  friend  willing  to  pay  the  expenses, 
could  she  keep  him  in  prison  ? — I  think  it  would 
have  been  impossible  for  her  to  have  done  so. 

2235.  Just  as  it  was  impossible  for  Hill  to  do 
so?  —  At  the  time  Hill  could  not  have  done 
it ;  I  think  Hill  could  do  it  now.  I  saw  her  at  the 
cessio  examination  with  her  husband,  and  I  thought 
they  were  willing  to  take  proceedings,  if  neces- 
sary. 

2236.  At  the  cessio  examination  did  not  Hill 
say  that  she  did  not  take  proceedings,  for  she 
could  not  afford  it? — She  was  not  examined  in 
any  way ;  nobody  is  ever  examined  upon  cessio, 
unless  proof  is  allowed,  except  the  debtor. 

2237.  Did  not  her  agent  say  so  ? — No. 

2238.  Here  is  a  report  of  the  case  in  which 
you  are  made  to  state  that  the  delay  in  imprison- 
ment was  caused  owing  to  the  incarcerating  cre- 
ditor still  having  no  funds,  otherwise  he  would 
have  been  imprisoned  ? — That  is  quite  true  when 
the  decree  was  grafted,  and  I  stated  so  to  the 
sheriff. 

2239.  Walker  was  never  imprisoned  at  Hill's 
instance,  and  this  was  the  explanation  of  the 
want  of  imprisonment,  the  want  of  ftmds? — 
That  is  not  a  correct  report.  That  was  supplied 
by  a  reporter  who  came  from  the  "  Mail "  direct 
with  Mr.  Warke. 

2440.  As  a  matter  of  fact.  Walker  was  never 
imprisoned  by  Hill  ? — No. 

2241.  And  he  could  not  have  been  imprisoned 
by  Bryce  if  you  and  the  parochial  board,  or 
some  other  person,  had  not  taken  up  the  case  ? — 
No. 

2242;  Therefore,  in  the  case  of  destitute  per- 
sons, does  not  the  case  seem  to  prove  that  the 
remedy  is  utterly  useless  ? — I  have  stated  that, 
very  broadly  too. 

2243.  You  have  mentioned  that  no  hardship 
results  in  cases  of  these  alimentary  debts,  because 
the  man  was  entitled  to  cessio.  Was  that  not 
exactly  the  point  that  was  decided  by  this  action ; 
he  was  found  not  entitied  to  cessio  ?—  Unless  he 
complied  with  the  law,  and  I  have  explained 
what  the  law  was. 

2244.  What  is  the  law?— The  law  is,  as  I 
have  stated,  that  in  alimentary  debts  the  debtor 
cannot  get  cessio  unless  he  gives  security  or  some 
reasonable  satisfaction.  I  did  not  want  a  cau- 
tioner in  Bryce's  case ;  I  wanted  the  man  to 
come  and  say  he  would  pay. 

2245.  If 
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Dr.  Cameron — continued. 

2245.  K  there  were  a  reasonable  satisfjEUition 
to  the  creditors,  he  would  not  oppose  the  libera- 
tion ?  —  The  best  answer  would  be,  shortly. 
Sheriff  Peterson's  interlocutor  in  the  case 
of  Bryce.  He  said  that  the  agent  was 
willing  to  take  anything  that  was  reasonable, 
but,  as  I  have  already  stated,  the  man  Walker 
has  not  approached  me  or  the  creditor  in  the 
slightest  shape  or  form,  although  he  has  had 
everv  chance. 

2246.  At  this  examination  he  offered  onendxth 
of  his  wages  ? — Yes,  but  here  is  the  answer  to 
that ;  the  man  who  would  do  what  he  is  doing, 
and  after  he  came  out  of  prison  began  to  wo^ 
in  die  name  of  a  friend  of  the  name  of  Stewart, 
and  get  his  employers  to  pay  the  man  he  was 
working  for  and  working  with,  might  have  made 
his  wages  nothing,  and  that  is  the  reason  some 
satisfaction  was  wanted. 

2247.  But  you  knew  nothing  as  to  what  he 
would  have  done  until  after  he  did  it  ? — But  I 
can  judge  of  his  conduct  in  the  future  by  his 
conduct  in  the  past. 

224«.  I  ask  you,  did  he  not  offer  to  give  one- 
sixth  of  his  wages  ?— He  did,  there  is  no  doubt 
of  that 

2249.  And  the  sheriff  did  not  think  that  satis- 
factory ?—  But  the  substitute  and  sheriff  prin- 
cipal thought  that  without  some  reasonable 
satisfaction  the  man's  promise  was  worthless. 

2250.  Without  security ;  was  not  that  what 
they  asked  ?— No,  I  think  not.  Sheriff  Pater- 
son's  statement  does  not  state  that,  I  think.  I 
do  not  wish  to  make  a  statement  that  is  not 
absolutely  correct.  The  agent  of  the  creditors 
stated 'tliat  he  would  be  willing  to  accept  any 
reasonable  security  that  the  offer  would  be  im- 
plemented, but  that  means 

2251.  1  do  not  ask  you  the  meaning  of  the 
sheriff's  words;  that  is  what  he  said? — les. 

2252.  You  have  told  us  that  if  a  man,  who 
was  arrested  for  an  alimentary  debt,  applied  in 
time  for  a  cessio,  he  need  not  go  to  pnson ;  ex- 

5 lain  how  that  can  occur?— If  he  is  an  honest 
ebtor,  I  think  I  used  that  expression. 

2253.  Will  jrou  explain  how  that  is? — Be- 
cause, when  he  is  threatened  Avith  imprisonment, 
he  -applies  to  the  sheriff  before  he  is  imprisoned 
for  cessioy  and  he  gets  protection  if  he  is  an 
honest  man,  and  there  is  no  doubt  whatever  that 
his  friends  will  come  forward  and  give  the 
security  that  is  required ;  the  security,  if 
he  begins  at  once  to  pay,  being  a  mere  baga- 
telle. 

2254.  What  is  a  mere  bagatelle?  would  not 
the  amount  of  the  security  depend  upon  the 
amount  of  the  debt  ? — ^Yes ;  and  the  debt  would 
only  be  2  /.  2 «.,  with  2  /.  as  the  first,  quarter's 
aliment,  making  4  Z.  2 1. 

2255.  Are  you  aware  that  in  a  case  you 
refer  to  in  this  letter  the  amount  of  expenses 
and  aliment  are  included  in  the  first  charge, 
which  is  about  70/»? — ^I  was  going  to  answer 
that  That  was  a  defended  case ;  I  said  an  or- 
dinary case,  where  it  was  not  defended. 

2256.  Let  us  take  a  defended  case  ;  what  are 
the  expenses  in  a  defended  case? — The  expenses 
in  a  defended  case  depend  entirely  upon  now  it 
is  defended,  and  the  mode  of  proof,  and  how 
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Dr.  Cameron — continued, 
many  witnesses,  and  aU  that  sort  of  thing  ;  Aere 
is  no  limit  whatever  to  the  expense. 

2257.  Do  you  think  a  man  who  has  an  uiyust 
charge  of  paternity  brought  against  him  is  not 
entitled  to  strain  a  point  to  defend  his  innocence  ? 
— I  think,  if  I  were  a  man  in  that  position,  I 
would  defend  it  to  the  utmost  of  my  power,  and 

I  think  every  man  is  entitled  to  do  the  same. 

2258.  In  that  case,  what  would  your  expenses 
probably  run  up  to  ? — ^I  can  give  no  idea,  but  I 
can  give  an  instance  that  happened  in  ray  own 
experience,  if  that  will  satisfy  you. 

2259.  It  has  been  given  in  evidence  that  the 
amount  of  expenses  in  a  defended  case  may 
range  from  20  /.  to  70/.  ?— That  may  be  correct. 

Mr.  Mackintosh, 

2260.  Such  cases  are  liable  to  appeal  to  the 
Court  of  Session?— Yes,  and  to  the  House  of 
Lords,  if  necessary,  I  think. 

Dr.  Cameron. 

2261.  In  a  defended  case  the  security  might 
not  be  such  a  bagatelle  as  you  mentffined ;  you 
speak  about  a  man  being  liberated  at  once,  on 
giving  security? — I  am  taking  the  ordhiary 
case,  not  the  extraordinary  case ;  there  are  very 
few  cases  defended,  not  many  in  proportion  to 
the  number  of  cases. 

2262.  Have  you  statistics  on  that  point? — 
— Yes,  I  believe  there  are  a  great  number  of 
cases  which  are  not  brought  before  the  court  at 
all.     I  can  give  you  statistics. 

2263.  Can  you  imprison  in  a  case  that  is  not 
brought  before  the  court  at  all  ? — No ;  I  will  give 
you  the  Ealmamock  statistics  for  the  last  three 
years.  The  number  of  a£Bliation  cases  in  Kil- 
marnock division  for  1879  brought  before  the 
court  were  17 ;  in  1880, 14 ;  in  1881, 27  ;  in  all, 
58  during  the  three  years.  Number  of  cases 
defended  in  1879  were  7 ;  in  1880,  5  ;  in  1881, 

II  ;  making  23  in  alL 

2264.  Twenty-three  out  of  how  many  ?— Fifty- 
eight. 

2265.  That  is  not  a  mere  bagatelle  ? — In  some 
cases  notices  of  appearance  are  entered,  and  no 
more  is  done,  and  that  causes  no  cost  at  all. 

2266.  As  a  fact,  23  out  of  58  cases  were 
technicallv  defended? — Yes,  those  are  the  sta- 
tistics. The  number  of  undefended  cases  in  1879 
were  10;  in  1880,  9;  in  1881,  16.  Then  the 
number  of  decrees  in  defended  cases  in  1879  were 
6;  in  1880,4;  and  in  1881,  7.    . 

2267.  What  would  be  the  expenses  of  arrest- 
ment ? — It  depends  upon  the  length  of  distance 
the  officer  has  to  travel.  It  is  regulated  also  by 
the  amount  of  the  debt,  but  I  am  not  fiuniliar 
with  the  officer's  fees,  7i.  or  8«.  It  might  be  in 
an  ordinary  case  as  much  as  that,  and  3«.  or  4«. 
in  the  other. 

2268.  I  understand  it  was  not  more  than  1  s.  or 
2i.  in  a  town? — Under  the  Small  Debts  Act  it 
is  a  different  thing,  it  is  fixed  there  by  the 
statute. 

2269.  Under  the  Small  Debts  Act  what  is  it? 
— I  do  not  know  the  officer's  fees  at  all,  because 
I  am  not  familiar  with  that  sort  of  thing. 

2270.  You  said  the  man  lifted  in  money  from 
N  2  •*-  %8. 
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Dr.  Cameron— ^continued. 

8i.  to  10^.?— On  the  7  th  of  May  he  lifted  7*. 
He  may  have  had  10^.,  and  that  left  3*.  When 
you  arrest  and  pay  the  officer's  fee,  the  pay  office 
being  two  miles  from  Dairy,  the  expense  of  arrest 
would  be  As.  or  5s. 

2270*  Would  that  pay  the  expense  of  arrest- 
ment?— No,  3  s.  or  4  s.  would  not  pay  the  ex- 
penses. 

2271.  You  mentioned  here  that  on  certain  dates 
yougave  us  Walker  drew  7s.  and  9s.,  and  up  to  10s., 
at  the  pay  office.  Why  did  you  not  arrest  him  when 
he  drew  those  amounts  ? — It  was  impossible  for 
lis  to  do  that.  On  the  2nd  he  lifted  7  s.,  leaving 
2  s.  over.  The  next  day  he  is  working,  and  sup- 
posing the  officer  nuts  in  the  arrestment,  the 
wages  are  not  eamea  for  that  day,  and  there  would 
be  only  2  s.  to  attach. 

2272.  If  a  man  were  earning,  say  30  s.  per  week 
in  ordinary  employment,  and  nis  wages  were  ar- 
rested upon  a  debt  of  5/.  or  10 Z.,  would  not  that 
arrestment  hold  good  till  the  amount  was  paid  ? — 
No. 

Chairman. 

2273.  l^es  an  arrestment  only  attach  what  is 
in  the  hands  of  the  common  debtor  at  the  moment? 
— That  is  so.  At  the  moment  of  the  arrestment. 
The  arrestments  rank  in  priority  according  to  the 
time  they  are  lodged  Supposing  an  arrestment 
was  lodged  at  12  o'clock  it  woind  have  priority 
over  an  arrestment  lodged  at  half-past  12. 

Dr.  Cameron. 

2274.  But  if  you  had  arrested  his  wages  on  a 
given  day  ? — I  have  explained  it  would  be  impos- 
sible to  do  it.  When  the  7  s.  was  lifted  on  the  2nd, 
there  would  only  remain  2  s.  or  3  s.  The  man 
•works  on  and  lifts  9  s.  the  next  day,  but  he  is  earn- 
ing it  still  all  the  time,  and  only  2  s.  would  be 
due  when  the  arrestment  was  put  in. 

2275.  Which  would  not  pay  for  the  costs  ? — It 
would  not  have  paid  anythmg  like  the  costs,  and 
there  you  are,  leaving  out  the  action,  which  must 
be  brought  before  the  arrestment  can  be  available 
to  the  creditor.  Beally  the  arrestment  is  not  of 
the  slightest  use. 

2276.  You  mention  at  the  end  of  your  letter, 
**  Dr,  Cameron  has  graphically  depicted  the  woes 
of  the  libertine  and  seducer  in  prison;  but  I  can 
assure  him  that  on  numerous  occasions  I  have 
seen  the  poor  victims  of  the  seducer's  vile  arti- 
fices, when  turned  out  of  her  father's  house, 
deserted  by  her  friends  and  acquaintances,  and 
without  a  penny  in  the  world  to  support  herself 
aijd  her  child,  in  utter  despair  ready  to  do  any- 
thing, even  to  taking  away  her  own  life,  while 
the  wther  of  her  child,  and  the  cause  of  her  des- 
titution and  distress,  was  earning  large  wages 
and  living  in  comfort  and  even  luxury  "? — That 
is  literally  true. 

2277.  How  would  imprisonment  help  her  ? — 
The  imprisonment  we  are  speaking  of  just  now 
would  not,  but  imprisonment  with  criminal  con- 
sequences would. 

2278.  You  must  adhere  to  the  question.  I 
say  in  the  case  of  this  woman,  how  would  civil 
imprisonment,  as  at  present  conducted  in  Scot- 
land for  alimentary  debts,  assist  that  woman  ? — 
You   are   asking  that  in  connection   with  the 


Dr.  Cameron — continued. 

phrase  you  have  read,  and  that  phrase  relates  to 
the  attempt  to  abolish  imprisonment  altoge- 
ther. 

2279.  I  ask  you  if  you  do  not  abolish  im- 
prisonment, but  leave  it  as  it  stands,  to  ex- 
plain to  the  Committee  how  the  power  of  im- 
prisonment on  an  alimentary  debt  in  such  a  case 
as  you  described,  no  doubt  with  accuracy  and 
justice,  could  be  applied  to  the  relief  of  this  de- 
stitute girl  ? — You  must  read  the  context  a  little 
further  on. 

2280.  Will  you  answer  the  question  ? — I  can- 
not answer  the  question  unless  you  read  the  con- 
text. 

2281.  As  a  matter  of  fact,  would  not  the  re- 
medy of  imprisonment  be  utterly  useless  to  that 
ffirl?— If  you  will  put  the  question  more  sped- 
ncally,  1  will  endeavour  to  do  it. 

2282.  How  could  that  girl  pay  the  man's  ali- 
ment in  prison  ? — The  girl  coiAd  not  do  so. 

2283.  And.  consequently,  if  the  man  had  no 
money  about  him,  he  would  be  liberated  ? — He 
would  never  be  imprisoned. 

2284.  Therefore  imprisonment,  so  far  as  the 
girl  is  concerned,  might  as  well  not  exist? — I 
would  not  say  that  by  any  means ;  there  is  the 
dread  of  it 

2285.  The  man  must  know  that  the  girl  could 
not  afford  to  imprison  him,  and  thereiore  there 
would  be  no  dread  of  it? — That  just  shows  the 
justice  of  my  asking  you  to  read  the  context. 

2286.  I  intend  to  read  the  context  afterwards: 
what,  I  ask  you,  is  how  a  woman  earning  5  s.  weekly 
is  able  to  support  a  man  in  prison  ? — It  is  perfectly 
plain  she  could  not  do  that;  a  woman  with  5s.  a 
week  could  not  support  him  in  prison.  It 
would  be  far  better  that  an  attempt  should  be 
made  to  make  the  remedy  more  stringent  than 
to  make  it  easier,  and  that  is  what  I  say  at  the 
end  of  my  letter. 

2287.  Are  you  aware  that  I  have  intimated 
again  and  a^ain  that  my  objection  was  against  in- 
definite ana  civil  imprisonment,  and  my  willing- 
ness to  make  it  a  criminal  offence? — I  never 
heard  that ;  but  I  gather  so  much  from  what  I 
have  seen  reported  in  the  newspaper  since  the 
Committee  began  to  sit. 

• 

Chairman. 

2288.  Arrestment  only  fixes  the  money  in  the 
hands  of  the  holder  ? — At  the  time  the  arrest- 
ment is  used. 

2289.  It  is  not  a  proceeding  by  which  the 
creditor  gets  his  money  in  satisfaction  of  the 
debt  ? — No,  it  only  attaches  it 

2290.  If  the  creditor  desires  to  make  the 
arrested  money  available  for  payment  of  his  debt, 
he  must  institute  a  subsequent  proceeding  called 
an  action  of  forthcoming  ? — Yies. 

2291.  And,  according  to  your  evidence,  even 
supposing  the  costs  of  arrestment  had  not  ex- 
ceeded the  few  shillings  in  the  hands  of  the  em- 
ployer of  the  man  at  the  time,  would  the  action  of 
forthcoming  have  more  than  wiped  that  out  ? — 
Very  muclTmore. 

2292.  So  that,  to  institute  an  instructive  com- 
parison between  the  amount  of  the  money  in  the 
nands  of  the  employer  and  the  usefulness  of  the 
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arrestment,  you  require  to  add  the  cost  of  the 
action  of  forthcoming  ? — ^Yes. 

2293.  Unless  there  is  a  considerable  amount  be- 
yond the  cost  of  arrestment,  the  creditor  will  not 
be  much  nearer  to  the  getting  his  money  ?— No. 


Mr.  Earp^ 

2294.  You  can  lodge  arrestment  after  arrest- 
ment, after  there  is  a  decree  of  the  court? — ^Yes, 
daily,  if  you  like. 


Mr.  James  Taylor,  called  in ;  and  Examined. 


Mr.  Earp. 

2296.  Are  you  the  Governor  of  the  prison  at 
Ayr?— Yes. 

2296.  Have  you  prepared  a  statement  con- 
taining information  regarding  prisoners  com- 
mitted to  your  prison  of  Ayr  for  alimentary  debts 
in  the  14  Vears,  from  1868  to  1881  ?~Yes. 

2297.  1  observe  you  have  a  very  careful  state- 
ment of  the  imprisonment,  the  employment  of  the 
prison,  the  amount  of  debt,  the  aliment  awarded 
to  ihe  debtor,  the  sum  spent  by  the  creditor  in 
alimenting  the  debtor  in  prison,  the  number  of 
days  in  prison,  and  how  liberated,  and  any  re- 
marks?— Yes. 

2298.  Are  all  the  statistics  under  these  various 
headings  correct  ? — Yes,  they  are  correct. 

2299.  Taken  from  the  official  books  in  their 
presence  ? — ^Yes. 

2300.  Will  you  kindly  put  that  in  .-'—Yes.  ( The 
Table  was  handed  tn«) 

2301.  There  are  101  debtors  altogether  in- 
cluded in  that  statement? — One  hundred  and 
one  alimentary  debtors. 

2302.  Of  whom  one,  I  think,  still  remains  in 
custody  ? — He  is  out  now,  having  completed  the 
12  months. 

23031  You  have  a  clean  bill  at  present  ? — We 
have  a  clean  bill  at  present. 

2304.  One  was  liberated  on  suspension,  four 
were  liberated  in  terms  of  the  Debtors*  (Scot- 
land) Act,  nine  were  liberated  on  cessio^  12 
for  default  of  aliment ;  14  by  payment  of  the 
debt,  and  the  remaining  60  were  liberated  by 
consent  of  the  creditors  ? — That  is  so. 

2305.  Have  a  small  proportion  paid  the  debt 
in  full,  and  the  remainder  made  some  arrange- 
ment which  was  satisfactory  to  the  creditors? 
— I  do  not  know  exactly  what  the  arrangement 
is  in  those  cases  where  the  debtor  was  liberated 
by  consent.  We  get  liberation  without  any  rea- 
son being  stated  for  it. 

2306.  iBut  in  some  way  or  other  the  creditor  was 
satisfied  ? — Yes. 

2307.  I  observe  the  aliment  awarded  to  the 
debtor  by  the  magistrate  has  varied  a  good  deal 
in  your  prison  ?— x  es. 

2308.  It  ranges  from  4rf.  to  10  rf.  a  day  ?  — 
Yes. 

2309.  Apparently,  from  this  table,  both  the 
4  rf.  and  the  10  d.  rate  is  exceptional  ? — Yes. 

2309*.  Sixpence,  7  d.,  and  8  d.  being  what  may 
be  called  the  current  rates? — The  usual  rates. 

2310.  Can  a  debtor  in  your  prison  be  quite 
well  alimented  on  6  rf.,  7  rf.,  and  8  rf.  per  day  ? — 
He  can  get  prison  diet,  which  is  thought  quite 
sufficient  to  keep  a  man  in  prison  for  two  years 
for  5  d.  per  day. 

2311.  If  he  chooses  the  tenpenny  scale,  that  is 
a  still  higher  standard?— That  is" a  still  higher 
standard. 

0.107. 
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2312.  Is  that  a  scale  which  enables  an  able- 
bodied  man  to  perform  hard  labour,  and  remain 
in  health  ? — The  fivepenny  scale  is  supposed  to 
be  quite  fit  to  keep  a  man  employea  at  hard 
labour  in  good  healtn  for  two  years. 

2313.  In  your  judgment,  one  shilling  would  be 
an  excessive  scale  of  fees  as  a  minimum? — I 
think  so. 

2314.  Apparantly,  a  scale  ranging  from  six- 
pence to  eight-pence  would  be  enough  ?-*Quite 
enough. 

2315.  Would  you  leave  that  to  the  judgment 
of  the  magistrate  ? — I  should  think  so. 

2316.  Have  you  always  found  the  magistrates 
have  exercised  discretion  and  discrimination  in 
that  matter  ? — Yes. 

2317.  Do  the  prisoners  usually  prefer  to  have 
thoir  food  from  outside  to  taking  prison  diet  ? — 

.  They  seldom  take  the  prison  diet.  It  is  only  in 
cases  where  they  have  not  enough  to  keep  them 
thai  they  fall  back  on  prison  diet. 

2318.  Their  choice  is  to  get  it  outside? — 
Yes. 

2319.  Do  you  think  a  man,  on  an  average 
living  only  on  6  c/.,  7(/.,  and  %d,  a-day,  would 
be  far  better  than  the  woman  imprisoning  him  for 
his  alimentary  debt  ? — I  do  so  think,  usually. 

2320.  We  have  heard  a  statement  from  Mr. 
Warke  to  the  effect  that,  according  to  his  in- 
formation, he  did  not  vouch  for  it  otherwise  than 
as  given  to  him ;  the  man  named  Walker  was 
in  prisjon  for  three  days  without  any  food  ? — Mr. 
Warke  said  for  three  days,  the  first  three  days 
of  imprisonment. 

2321.  He  has  said  that  he  was  three  days 
without  food  ;  now,  can  that  be  correct  ? — I  do 
not  think  so. 

2322.  Unless  of  the  man's  own  free  will? — 
Yes. 

2323.  Tell  us  what  the  rules  and  practice  of 
your  prison  are  with  respect  to  debtors  in  prison 
for  whom  no  aliment  money  has  been  lodged  ? — 
Debtors  who  have  not  been  awarded  aliment 
by  the  magistrates  are  supposed  to  keep  them- 
selves.    • 

2324.  If  they  have  nothing  to  keep  themselves 
till  aliment  is  awarded,  what  happens  ? — 1  have 
never  objected  to  give  a  man  prison  diet. 

2325.  Has  he  Sways  the  chance  of  getting 
prison  diet,  if  he  wants  it  ? — If  he  chooses  to  ask 
for  it. 

2326.  Is  he  always  offered  work?— I  should 
mention,  perhaps,  that  we  offered  Walker  work. 

2327.  Will  you  tell  us  about  that?— So  that 
he  might  be  able  to  provide  himself  with  prison 
diet. 

2328.  If  you  have  a  recollection  of  the  cascj^ 
kindly  tell  us  what  you  recollect  of  Walker's 
case  ? — That  he  was  offered  work. 

N  3  ^  2329.  When 
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2329.  When  he  came  in?— No;  it  wa*,  I 
thinks  sometime  after  his  admission,  in  order 
that  he  might  be  able  to  pay  for  the  prison  diet. 

2330.  What  happened  wdthin  the  first  few 
days  ? — Nothing  that  I  am  aware  of. 

2331.  You  have  no  record  of  any  information 
upon  that? — I  have  no  record;  nothing  hap- 
pened that  I  remember. 

2332.  He  has  stated  that  he  took  to  prison 
with  him  1  s.  and  1  d.  If  he  had  1  *.  1  d.,  what 
could  he  have  got  for  that  in  the  prison  ? — He 
could  have  got  prison  diet  for  four  days,  at  the 
third  rate  of  diet. 

2333.  Did  Walker  ever  make  to  you  any  de- 
mand for  food  ? — He  did  not,  to  the  best  of  my 
recollection. 

2334.  Or  any  complaint  that  he  was  not  get- 
ting food  ? — He  did  not  He  explained  his 
difficulty  in  regard  to  getting  aliment 

2335.  Did  he  make  any  complaint  about  food? 
— Nd|  not  to  the  best  of  my  recollection. 

2336.  If  he  remained  without  food  for  three 
days,  must  that  have  been  because  of  his  own 
will  and  pleasure  ? — Just  so. 

2337.  Have  you  records  of  the  visits  of  the 
prison  surgeon  in  your  prison? — Yes. 

2338.  Do  you  find  a  note  in  the  journal  of 
your  prison  surgeon,  two  days  after  the  admission 
of  Walker,  to  this  effect:  « 23rd  August, 
W.  Walker,  debtor,  complains  of  pain  in  back,  &c. 
He  looks  like  a  man  in  perfect  health  ?" — That  is 
a  copy  of  the  entry  in  the  doctor's  journal. 

2339.  If  Walker  had  made  any  complaint  to 
the  doctor,  or  any  prison  official,  of  starvation, 
would  he  have  got  food  ? — His  complaint  would 
have  been  attended  to. 

2340.  Would  you  kindly  tell  us,  on  the 
general  question  of  imprisonment  for  alimentary 
debts,  what  is  your  opinion  ? — I  think  it  would 
be  better  if  civil  imprisonment  ceased,  and  it  was 
made  a  criminal  act  for  a  man  to  refuse  to  sup- 
port his  child. 

2341.  In  one  form  or  another,  you  think  it 
would  be  desirable  to  preserve  iuiprisonment? — 
—I  do. 

2342.  If  imprisonment  in  some  form  or  other 
were  not  preserved,  what  would  be  the  result  ? — 
Very  likely  an  inability  to  recover  the  debt. 

2343.  Do  you  think  that  imprisonment,  actual 
or  possible,  is  an  effectual  means  for  aiding  in 
the  recovery  of  the  debt  ? — We  see  that  it  is  in 
a  number  of  cases  that  have  been  sent  to  prison. 

2344.  The  results  you  have  given? — The 
results  I  have  ^ven. 

2345.  Does  it  fall  within  your  cognizance  ftom 
what  source  the  money  comes  in,  or  da  you  only 
know  that  there  is,  as  it  is  made  ? — That  is  all. 

2346.  From  your  experience  and  from  these 
very  interesting  and  important  statistics,  do  you 
think  it  has  proved  effective  ? — To  a  certain 
extent. 

2347.  1  observe  there  are  some  very  long  im- 
prisonments. There  is  one  which,  if  you  could 
tell  us  anything  about,  I  should  like  to  know. 
There  is  one  man  in  for  842  days,  a  man  called 
"  A.  C,"  a  miner? — Alexander  Crichton. 

2348.  And  another  638  days  ?— Yes. 

2349.  Can  you  give  us  any  account  of  how 
those  men  came  to  stay  in  so  long  ? — The  usual 
thing  which  makes  an  alimentary  debtor  remain 


Mr.  £arp— continued, 
in  prison  for  a  long  period  is,  that  he  is  obstinate 
and  will  not  pay  for  the  child,  which  he  says  is 
not  his 

2350.  They  deny  the  paternity  ?— Yes. 

2351.  In  your  experience,  has  the  fathers  of 
bastards,  or  putative  fathers  of  bastards,  been 
able-bodied  men  ? — They  have,  with  one  or  two 
exceptions. 

2352.  Have  they  been  able  to  pay  for  the 
aliment  of  their  bastards  if  they  had  chosen  ? — 
They  have  been  quite  able  to  come  to  some  ar- 
rangement with  the  party  putting  tJiem  in. 

2353.  Although  not,  perhaps,  able  to  pay 
aliment  and  costs  all  down  at  once,  would  tney 
be,  according  to  your  experience,  able  to  come 
to  such  an  arrangement  as  the  mothers  of  the 
bastards  would  think  satisfactory  ? — I  do  think  so. 

2354.  In  your  experience,  have  the  men  re- 
mained in  prison  in  consequence  of  their  own 
obstinacy  ? — Of  their  own  obstinacy. 

Mr.  Ramsay,  I 

2355.  Is  it  within  your  knowledge  that  in 
many  of  these  cases  it  may  possibly  be  the  denial 
of  the  paternity  of  the  child  that  makee  them  act 
so  obstinately  ? — I  have  heard  them  say  so,  many 
of  them. 

2356.  Notwithstanding  the  court  had  deter- 
mined that  they  were  the  parents? — Yes ;  and  I 
have  pointed  out  to  them  that  the  court  has  found 
them  liable  for  the  keep  of  the  child,  but  still 
they  have  refused  to  pay. 

Chairman, 

2357.  So  that  it  has  not  been  inability  but 
obstinacy  which  has  caused  the  imprisonment? — 
X  es. 

2358.  And  refusal  to  comply  with  the  decree 
of  the  court  ? — Yes. 

2359.  It  has  been  suggested  that  in  lieu  of  the 
total  abolition  of  imprisonment,  there  should  be 
substituted  a  provision  analogous  to  that  con- 
tained in  Section  80  of  the  roor  Law  Act  of 
1845  ;  would  that  be  satisfactory  in  your  judg- 
ment?—I  think  imprisonment  on  the  petition  of 
the  procurator  fiscal  would  be  the  better  course. 

2360.  You  would  prefer  that?— Yes. 

2361.  Do  you  see  any  objection  to  converting 
the  non-satisfaction  of  a  civil  liability  into  a 
crime  ? — I  d<»  not 

2362.  Have  you  considered  whether  it  would 
be  a  good  arrangement  to  provide  that  without 
converting  the  non-satisfaction  into  a  crime, 
the  imprisonment  should  not  proceed  solely  at  the 
suit  of  the  creditor,  but  only  upon  the  warrant 
of  a  judge  ?  —  The  imprisonment  at  present 
follows  upon  the  warrant  of  a  sheriff. 

2363.  No ;  the  imprisonment  at  present  follows 
upon  the  decree,  and  the  non-satisfaction  of  it ; 
but  it  is  at  present  entirely  under  the  control  of 
the  creditor  r — Just  so. 

,  2364.  Have  you  ever  considered  the  question, 
whether  it  would  be  a  satisfactory  arrangement 
not  to  allow  imprisonment  to  proceed  merely  at 
the  instance  of  a  creditor,  or  upon  her  mere  will  or 

fleasure,  but  only  upon  the  order  of  a  judge  ? — 
have  not  considered  that  question. 

2365.  Perhaps  you  would  hardly  like  to  express 
an  opinion  upon  it  at  the  moment  ? — No. 

2366.  I  understand  the  result  of  vour  evidence 
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to  be,  that  yon  think,  in  eome  shape  or  form,  it 
would  be  preferable  to  proceed  at  uie  instance  of 
the  procurator  fiscal,  but  that  imprisonment  for 
alimentary  debts  should  be  preserved  ? — I  think 
so. 

2367.  Does  your  experience  suggest  anything 
else  in  this  matter,  beyond  what  is  shown  in  your 
table ;  anything  whicn  you  think  will  aid  the 
Committee  ? — I  think,  it  a  man  is  imprisoned  as 
a  criminal,  supposing  he  suffers  the  imprisonment 
awarded  by  the  sheriff,  that  that  should  not  wipe 
out  the  debt. 

Mr.  Earp. 

2368.  Would  you  have  a  repetition  of  the  im- 
prisonment ? — Yes,  for  a  fresh  debt. 

Chairmaru 

2369.  You  would  allow  it  for  a  fresh  quarter's 
aliment  ? — Yes. 

2370.  Does  there  not  seem  something  a  little 
anomalous  in  allowing  the  civil  debt  to  survive, 
and  treating  its  non-satisfaction  as  a  crimind 
offence  .'—It  does  look  a  little  anomalous,  cer- 
tainly, but  I  think  it  will  work  quite  well. 

2371.  Would  the  procurators  fiscal  not  object 
to  taking  that  additional  labour  on  their  shoul- 
ders ? — I  do  not  think  it  would  come  on  them 
very  often. 

2372.  Even  in  populous  places  ? — I  do  not  think 
so. 

2373.  That  would  be  a  remedy  equally  avail- 
able to  the  destitute  woman  and  the  woman  who 
had  or  could  get  means? — Yes. 

2374.  Do  you  think  that  women,  when  they 
have  no  money,  would  go  very  readily  to  the 
fiscals  to  help  them  ? — 1  think  the  fear  of  im- 
prisonment would  cause  the  man  who  was  liable 
to  come  to  a  settlement  before  it  went  that 
length. 

2375.  Are  the  fiscals  in  the  principal  towns  in 
Scotland  fully  worked  at  present? — I  do  not 
know  that- 

2376.  You  do  not  think  they  would  object  to 
taking  this  additional  work,  except  upon  con- 
ditions ? — Yes,  they  might  object 

Sir  Herbert  Maxwell. 

■  2Z11.  It  has  been  alleged  as  an  objection  to 
the  existing  state  of  the  law  of  civil  imprisonment 
for  debt,  that  the  prisoners  suffer  moral  deterio- 
ration from  association  with  other  prisoners.  Is 
that  your  experience  ? — I  do  not  think  they  are 
benefited  in  any  way  by  the  idle  life  they  lead,  at 
any  rate. 

2378.  Are  they  invariably  offered  work? — No, 
but  they  all  know  they  can  get  work  if  they 
want  it. 

2379.  How  do  they  know  that  ?— There  are 
rules  bung  up  in  the  ceUs,  and  while  the  rules 
1878  to  1881  make  no  reference  to, work,  still 
they  all  know  they  were  able  to  ask  for  and  to 
get  work  if  they  wanted  it. 

2380.  Was  their  knowledge  taken  for  granted, 
or  were  means  taken  of  snowing  them  that  ? — 
There  was  an  occasional  offer  made  in  the 
ward. 

2381.  I  understood  you  to  say  that  Walker 
was  not  offered  work   when  he    was   first  im- 

0.107. 


Sir  Herbert  Maxwell — continued. 

prisoned  ? — He  was  not;  he  only  got  the  offer  of 
it  when  he  was  in  a  position  of  difticulty,  accord- 
ing to  his  own  account,  in  getting  aliment.. 

Mr.  Campbell. 

2382.  With  regard  to  Walker's  case,  if  he  had 
been  an  incarcerated  debtor  in  prison  for  three 
days  without  food,  do  you  think  you  would  have 
been  sure  to  have  heard  of  it?— I  think  so;  I 
see  the  debtors  every  day  ;  he  had  spoken  to  me 
of  his  difficulty  in  regard  to  aliment,  but  he  said 
nothing  about  starvation,  so  far  as  I  remember. 

2383.  Is  civil  imprisonment  at  present  felt  to 
be  a  disgrace  or  a  severe  punishment  by  the  in- 
carcerated debtors  ? — I  do  not  think  so. 

2384.  You  think  they  become  reconciled  to  it  ? 
— They  become  reconciled  to  it 

2385.  And  many  of  them  like  the  idleness  ? — 
After  they  have  been  in  for  a  while,  they  do  not 
seem  to  care  whether  they  get  out  or  not. 

2386.  Do  you  think  imprisonment  with  labour 
would  be  a  more  effectual  deterrent? — Much 
more  so. 

2387.  How  does  the  presence  of  a  class  of 
prisoners  who  are  treated  differentlv  from  the 
others  affect  the  discipline  of  the  prison  ? — The 
criminals  are  in  a  separate  ward,  and  do  not  know 
anvthing  with  regard  to  the  treatment  of  the 
debtors. 

2388.  Would  they  be  more  easily  managed  if 
you  had  one  kind  of  treatment  for  all  ? — There 
are  so  few  debtors  now,  that  there  is  not  any 
difficulty  in  their  management. 

Colonel  Alexander. 

2389.  If  a  debtor  remained  for  three  days  in 
prison  without  food,  would  not  the  attention  of  the 
medical  officer  be  called  to  the  circumstance  at 
once  ? — If  it  was  known  to  me,  I  should  take  the 
doctor  to  the  man  and  get  him  to  prescribe  for 
him. 

2390.  Would  it  not  be  well  known  to  the 
medical  officer  as  a  matter  of  course  ? — The 
medical  officer  does  not  visit  the  debtors  the  same 
as  the  criminals. 

2391.  He  would  only  know  it  if  his  attention 
was  called  to  it? — Quite  so. 

Mr.  Earp. 

2392.  With  regaril  to  the  question  of  deterio- 
ration, have  you  had  any  opportunity  of  forming 
an  opinion  as  to  whether,  when  prisoners  have 
left  you,  they  drop  down  into  a  lower  status  and 
get  worse  employment  and  worse  wages  after 
fliey  have  been  incarcerated  for  12  months,  or 
any  period  ? — I  have  never  followed  their  course 
after  they  have  left  prison.  I  very  seldom  be- 
come acquainted  wim  what  they  do  after  they 
get  out. 

2393.  You  cannot  give  any  opinion  upon  that  ? 
— I  cannot. 

Dr.  Cameron. 

2394.  I  observe  that  in  this  list  you  mention 
cases  of  men  who  have  received  as  large  an 
amount  as  23  /.  from  their  creditors  for  alimenting 
them  ? — £.  23  was  the  case  of  the  man  Crichton, 
who  was  842  days  in  prison, 

2395.  You  have  another  case  of  20  ^,  and  you 
have  one  of  17  L^ — Yes. 

N  4  ^  2396.  And 
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Dr.  Cameron — continned. 

2396.  And  a  number  of  10  /.  and  12  /.  I  sup- 
pose the  aliment  expended  by  the  creditor  on  the 
debtor  in  prison  is  added  to  the  amount  of  the 
debt?— Anew  action  would  be  required  to  re- 
cover that.  I  have  never  seen  any  action  raised 
for  recovery. 

2397.  Would  it  not  fall  under  the  same  cate- 
gory as  legal  expenses,  that  is  to  say,  expenses 
incidental  to  the  recovery  of  the  alimentary  debt  ? 
— The  man  mav  get  out  of  prison  without  pajring 
the  sum  spent  m  alimenting  him  in  prison. 

2398.  Can  he?— Yes. 

2399.  Could  he  be  imprisoned  for  it  after- 
wards ? — Decree  might  be  got  for  it,  but  it  has 
never  been  pursued  lor  as  far  as  I  know. 

2400.  You  have  given  a  number  of  cases  in 
which  a  considerable  number  of  men  were  libe- 
rated on  cessio.  You  have  had  since  1880  two 
such  cases  ? — ^Two. 

2401.  Was  security  found  in  those  cases? — 
Security,  I  believe,  was  found  in  both  cases; 
one  of  them  was  the  case  of  the  debtor  Walker. 

2402.  But  he  is  not  liberated  ? — Security  was 
found  for  his  return  to  prison  in  the  event  of 
cessio  being  refused. 

2403.  After  his  interim  liberation  ?— That  is  all 
the  security  that  is  asked. 

2404.  He  has  not  been  granted  cessio ;  I  asked 

you  for  the  cessio  cases.  "  J .  W. ;"  does  that 

mean  Walker  ?— That  is  Walker. 

2405.  He  has  not  been  granted  cessio,  that  is  a 
mistake  ? — It  is  under  the  process  of  cessio  that 
he  was  liberated. 


Dr.  Cameron — continued. 

2406.  You  have  a  case  of  "  G.  H. ;"  that, 

I  suppose,  means  Hughes ;  has  he  been  liberated  ? 
He  was  liberated  two  days  ago,  on  the  expiration 
of  the  12  months. 

2407.  He  has  paid  nothing?— No. 

2408.  Of  course  it  would  be  competent  to  re- 
imprison  him  on  a  new  warrant,  if  it  were  thought 
fit  ? — Yes,  but  not  for  the  debt  for  which  he  has 
already  been  in  prison. 

2409.  It  was  given  in  evidence  by  the  governor 
of  the  Glasgow  Prison  that  in  10  cases  out  of  15 
cases  which  he  tabulated  as  the  result  of  his  ex- 
perience, the  prisoner  had  been  discharged  with- 
out anything  being  got  out  of  him  by  imprison- 
ment ? — In  10  out  of  15  cases. 

2410.  Does  tliat  concur  with  your  experience ; 
take  the  latter  cases  of  1880  ? — I  have  not  got 
them  separately ;  but  out  of  the  101  cases  there 
were  26  liberated  without  anything  being  got  out 
of  them. 

2411.  Have  you  any  knowledge  as  to  what 
was  got  out  of  the  others  ? — Fourteen  of  them 

[)aid  the  debt  to  me,  and  the  remainder  were 
iberated  by  consent  of  the  creditors. 

2412.  Do  you  know  on  what  terms  they  were 
liberated  by  consent? — I  have  no  means  of  getting 
at  that  knowledge,  except  on  inquiry,  and  that 
would  be  a  tedious  process. 

2413.  Have  you  any  cases  of  ad  factam  pre^ 
standam  in  the  prison? — None,  in  my  experi- 
ence. 


Mr.  William  Cullikan,  called  in ;  and  Examined. 


Chairman. 

2414.  Have  the  goodness  to  give  your  full 
designation  ? — I  am  the  Draughtsman  of  Bills  to 
the  Irish  Government. 

2415.  Are  you  a  member  of  the  Irish  bar? — 
Yes. 

2416.  You  are  acquainted  with  the  law  re- 
lating to  the  recovery  of  debts  in  bastardy  cases  ? 
— Yes. 

2417.  And  with  the  Irish  law  generally? — 
Yes. 

2417.*  Would  you  kindly  tell  us  what  is  the 
law  of  Ireland  with  respect  to  imprisonment  for 
alimentary  debts  ? — ^The  only  way  in  which  the 
father  of  a  bastard  can  be  made  to  pay  for  the 
maintenance  of  his  child  is  by  a  civil  action  at  the 
suit  of  the  guardians.  In  the  case  of  the  child,  or 
the  mother  and  child,  receiving  poor  relief,  the 
guardians  are  entitled  to  bring  an  action  in  the 
Civil  Bill  Court  by  statute. 

2418.  Is  there  any  direct  suit  at  the  instance 
of  the  mother  of  a  bastard  against  the  father 
for  contribution? — None;  but    by   an   Act   of 

1863  (26  Vict.  c.  21),  the  board  of  guardians 
may  recover  by  civil  bill  the  cost  of  uie  main- 
tenance of  a  child  under  14.  That  is  an  ordinair 
civil  bill  for  debt,  just  in  the  same  way  as  if 
it  had  been  a  contract. 

2419.  Is  it  a  condition  precedent  in  Ireland  to 
a  suit  for  recovering  against  the  father  that  the 
cliild  shall  become  chargeable  on  the  rates  ? — 
Yes. 


Chairman — continued. 

2420.  Failing  payment,  what  happens  ? — Then 
the  case  is  just  the  same  as  any  other  case  where 
a  decree  of  a  Civil  Bill  Court  has  been  made 
against  a  man:  he  comes  under  the  Debtors^ 
(Ireland)  Act,  1872.  Ever  since  1872  you  can- 
not imprison  for  debt  in  an  ordinary  case,  but 
only  in  the  excepted  cases. 

2421.  What  are  the  excepted  cases?— The 
excepted  cases  are  these.  The  first  is  default  in 
payment  of  a  penalty.  The  second  is  default  in 
payment  of  a  sum  recoverable  before  justices 
summarily ;  third,  default  by  a  trustee  in  case  of 
a  suit  in  equity ;  fourth,  default  of  an  attorney 
or  solicitor  in  payment  of  money  which  he  has 
been  ordered  to  pay  as  an  officer  of  the  court; 
fifth,  default  in  payment  for  the  benefit  of  a  creditor 
when  judgment  has  been  made  in  bankruptcy  to 
that  effect ;  and  lastly,  default  in  payment  of  sums 
in  respect  of  the  payment  of  which  orders  are  in 
this  Act  authorised  to  be  made.  The  purport 
of  that  Act  is,  that  no  order  for  imprisonment 
of  a  debtor,  with  the  exception  of  the  five  first 
cases  I  have  mentioned,  shall  be  made,  except  the 
court  is  satisfied  that  he  has  the  money  and  can- 
not pay,  and  in  that  case  the  court  is  entitled  to 
award  six  weeks' imprisonment,  and  not  more. 
In  the  last  of  the  cases,  viz.,  default  in  payment 
of  sums  in  respect  of  which  orders  are  made  under 
this  Act,  the  ability  to  pay  must  be  proved,  and 
those  are  the  cases  in  wnich  six  weeks'  imprison- 
ment applies.  They  constitute  the  sixth  exception. 

2422.  Would 
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Gliaii^man — continued. 

2422.  Would  that  include  bastardy  ?  —  That 
would  include  bastardy.  There  you  would  have 
the  judgment  of  the  Civil  Bill  Court  at  the  suit 
of  the  guardians;  you  would  have  the  court 
satisfied  that  the  man  was  in  a  position  to  pay 
and  would  not,  and  then  the  court  would  award 
him  six  weeks  imprisonment. 

2423.  Would  that  six  weeks'  imprisonment 
acquit  the  debt  ?  —No ;  I  think  it  is  a  penal 
matter,  and  would  not  be  in  satisfaction :  *'  No 
imprisonment  under  this  section  shall  operate  as 
an  extinguishment  or  satisfaction  of  any  decree 
or  demand." 

2424.  How  often  would  the  six  weeks*  im- 
prisonment recur  ? — Only  once. 

2425.  For  the  particular  period's  aliment,  or 
do  you  mean  to  say  for  the  whole  term  of  the 
child's  pupilarity,  there  would  only  be  six  weeks' 
imprisonment  ? — Oh,  no ;  I  meant  in  respect  of 
that  particular  judgment. 

2426.  What  period's  aliment  is  usually  com- 
prehended in  a  judgment  in  Ireland;  is  it  a 
quarter? — The  judgment  is  retrospective,  and  it 
is  only  by  arrangement  and  by  a  sort  of  concen- 
sus that  it  regulates  future  liability.  You  would 
have  to  sue  from  time  to  time. 

2427.  Is  the  judgment  for  any  amount  which 
the  creditor  has  allowed  to  run  into  arrear  ? — 
Quite  so. 

2428.  As  often  as  a  Tresh  debt  recurred  and 
was  made  the  subject  of  a  fresh  judgment,  six 
weeks'  imprisonment  would  follow  on  that  judg- 
ment?— There  would. 

2429.  So  that  apparently  there  might  be 
almost  incessant  imprisonment  while  the  debt 
was  running  ? — Yes,  if  the  case  came  within  the 
sixth  exception. 

2430.  Could  a  man  be  imprisoned  in  respect  of 
aliment  accruing  while  he  was  in  prison  ? — I  do 
not  think  I  understand  that. 

2431.  Supposing  a  man  in  for  six  weeks,  ali- 
ment is  runniM  on  during  that  time,  could  he 
be  imprisoned  fcr  the  aliment  which  was  accruing 
due  while  he  was  in  prison  ? — Certainly. 

2432.  That  does  not  acquit  him  of  the  current 
aliment  any  more  than  of  the  past  aliment? — 
No. 

2433.  Who  aliments  the  debtor  whilst  he  is  in 
prison  ? — Nobody  is  liable  for  that.  He  is  bound 
either  to  take  care  of  himself  or  to  go  upon  pri- 
son diet. 

2434.  The  guardians  have  not  to  aliment  him  ? 
— No,  there  is  no  provision  in  the  Irish  law  at  all 
providing  that  any  person  who  brings  an  action 
against  another  and  puts  him  in  prison  under  a 
judgment,  shall  be  under  any  obligation  to  main- 
tain him. 

2435.  Are  the  rules  of  Irish  law  found  effective 
in  recovering  alimentary  debts? — Yes,  as  far  as 
I  know.  I  think  if  a  man  is  at  all  solvent,  he  is 
more  likely  to  pay  than  to  allow  an  action  to  be 
brought  against  him.  If  an  action  is  brought 
judgment  will  be  got,  and  if  he  is  solvent  he  will 
pay. 

2436.  Have  you  any  rules  of  law  with  respect 
to  the  aliment  of  parents  by  children  ? — x  es, 
under  the  Poor  Law  Acts. 

2437.  Are  they  recovered  in  the  same  way  ? — 
0.107. 


Chairman — continued. 

No ;  there  is  a  special  statute  applying  only  to 
bastard  children. 

2438.  Has  a  lawful  child  no  claim  ? — Yes,  there 
are  two  remedies  against  the  parent  of  a  lawful 
child ;  either  the  guardians  can  proceed  by  civil 
actionin  the  same  way  as  I  have  mentioned,  except 
that  it  is  done  under  the  general  Poor  Law  Act, 
or  you  may  proceed  under  the  Vagrant  Act,  and 
treat  it  as  a  criminal  offence  that  the  man  has 
neglected  to  maintain  the  lawful  child. 

2439.  Is  that  the  case  also  as  to  imprisonment 
at  the  suit  of  the  creditor  ? — No ;  in  that  case  it 
is  treated  as  a  criminal  offence. 

2440.  Is  that  sued  out  by  the  Attorney 
General  ? — Yes,  nominally. 

2441.  The  criminal  authorities,  in  shorthand 
in  his  name  ? — Yes. 

2442.  Does  the  imprisonment  under  that  quit 
the  defendant? — That  is  not  a  case  of  debt; 
that  is  a  case  of  penaltv.  It  is  under  what  we 
call  the  Vagrant  Act  of  1847,  which  is  the  10 
&  11  Vict.  c.  84.  The  purport  of  the  enactment 
is  that  a  father  or  mother  deserting  a  child,  or 
wilfully  neglecting  to  maintain  a  child  which  he 
or  she  is  bound  to  maintain,  may  be  sent  to 
prison,  with  or  without  hard  labour,  for  three 
months. 

2443.  Is  there  no  action  by  a  destitute  child 
against  a  parent? — No;  the  action  would  lie  under 
the  first  Act  of  1838,  at  the  suit  of  the  guardians. 

2444.  Is  there  no  action  in  Ireland  by  a  desti- 
tute parent  against  a  child  ? — Np, 

24  A5.  Have  you  any  action  as  between  colla- 
terals for  aliment  in  Ireland? — No. 

2446.  Is  the  rule  which  you  have  told  us  of, 
as  between  lawful  children  and  their  parents, 
found  effective  in  practice  ?  —  Yes,  I  should 
think  so. 

2447.  It  is  not  a  common  thin^  for  parents  to 
refuse  to  aliment  their  lawful  children  ? — No,  I 
never  heard  of  such  a  case. 

2488.  Is  the  imprisoned  father  of  a  bastard 
treated  as  a  civil  or  as  a  criminal  prisoner  ? — As  a 
civil  prisoner. 

2449.  Is  he  under  prif?on  discipline  ? — Yes,  he 
will  be  treated  under  whatever  prison  rules  are 
applicable  to  the  case  of  a  civil  prisoner. 

2450.  If  he  has  not  the  means  to  support 
himself  can  he  be  compelled  to  work? — 1  do  not 
know  that  he  can  for  tne  purpose  of  support  for 
himself,  but  I  have  no  doubt  under  prison  rules 
he  could  be  made  to  do  ordinary  prison  work. 

2451.  What  would  be  the  diiTerenca  between 
his  position  and  that  of  a  criminal  prisoner  as  re- 
gards treatment  ? — There  would  be  a  very  consi- 
derable difference  of  treatment. 

2452.  What  would  it  be  ?— With  respect,  for 
instance,  to  diet.  If  a  man  is  imprisoned  for  a 
short  term  of  imprisonment  he  is  kept  very 
low.  If  he  gets  hard  labour  he  is  in  a  very 
different  position  from  what  he  would  be  in  if  he 
were  a  debtor ;  he  would  get  a  plank  bed  and 
all  that  sort  of  thin^;. 


Colonel  Alexander. 

2453.  In  Ireland  does  a  woman  ever  contribute 
to  the  support  in  prison  of  the  putative  father  of 
her  child  ?— No,  never. 
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Mr.  Fbaser  Mackintosh  (a  Member  of  the  Committee),  called  in;  and  Examined. 


Dr.  Cameron, 

2454.  It  was  given  in  evidence  by  Mr.  Lamond, 
who  was  examined  to-day^  that  he  had  never 
known    of  any  cuse  in  which  a  man  was  im- 

f prisoned  ad  factam  prestandam,  because  he  re- 
used to  sign  a  document.  I  wish  to  ask  you 
whether  that  accords  with  your  personal  experi- 
ence ? — No,  it  does  not.  In  December,  1880, 1  ac- 
companied Dr.  Cameron  to  see  the  civil  prisoners 
in  the  prison  at  Glasgow,  just  immediately  before 
they  were  liberated  under  his  Act.  Among  the 
prisoners  there  were  two,  a  man  and  a  woman, 
and  certainly  the  man  was  imprisoned  ad  factam 
prestandam,  for  refusing  to  sign  a  document ;  be- 
cause I  recollect  having  had  a  conversation  with 
him  on  the  subject,  and  mv  impression  is  the 
woman  also.     I  do  not  recollect  having  any  con- 


Dr.  Ciim^on— H5ontinued. 

versation  with  her,  but  in  the  case  of  the  man  it 
was  a  case  ad  factam  prestandam,  and  he  had  been 
many  months  in  prison. 

2455.  You  pomted  out  that  his  plan  would 
be  to  sign  the  document,  and  apply  tor  a  reduc- 
tion ? — I  es,  for  a  reduction. 

2456.  Canyon  remember  the  result  of  your 
arguments  to  the  man  ? — It  was  pointed  out  to 
him  he  would  be  the  only  i)er8on  who  would 
remain  in  prison,  and  he  seemed  very  vexed 
about  this ;  still  the  man  was  very  obstmate.  But 
the  statement  that  I  made  to  him,  that  he  might 
afterwards  take  a  process  of  reduction,  seemed  to 
satisfy  his  mind,  and  he  stated  he  would  sign  the 
document,  and  I  heard  he  did  so. 


Mr.  Robert  Cochrane,  called  in ;  and  Examined. 


Chairman. 

2457.  Are  you  Chairman  of  the  Pwsley 
Abbey  Parochial  Board,  in  Scotland  ? — Yes. 

2458.  You  mention  in  this  paper  that  you  are 
desired  by  a  committee  of  the  board  to  state  the 
views  of  the  board  in  regard  to  the  Civil 
Imprisonment  (Scotland)  Bin? — Yes. 

2459.  Kindly  do  so,  shortly  ? — The  opinion  of 
the  committee  is,  that  the  imprisonment  has  a 
deterrent  effect,  and  that  there  have  been  no 
cases  of  hardship  as  far  as  the  board  is  aware 
under  the  Act.  They  think  it  would  be  better 
to  let  the  law  remain  as  it  is  That  is  the 
opinion  of  the  parochial  board,  and  it  has  a  very 
extensive  and  very  large  population. 

2460.  What  is  the  population  of  Paisley? — 
The  population  of  Paisley  at  the  last  census 
was  55,000.  It  has  increased  to  56,500  of 
late. 

2461.  It 
Yes. 


is   a   busy  manufacturing  place? — 


2462.  You  have  had  a  good  deal  of  experience 
in  poor  law  administration?— This  is  the  third 
year  I  have  been  chairman,  and  I  have  been  for 
some  years  a  member  of  the  borough  board,  and 
of  the  abbey  board. 

2463.  You  think  that  the  fear  of  imprisonment 
is  useful  in  causing  alimentary  debts  to  be  paid 
which  otherwise  would  not  be  paid? — That  is  my 
opinion,  and  the  opinion  of  the  whole  board. 

2464.  While  you  are  against  the  Bill  as  it  stands, 
if  there  was  a  substitute  provided  either  to  the 
effect  that  upon  the  application  of  the  procurator 
fiscal  where  a  debt  was  not  paid  imprisonment 
should  follow,  or  that  imprisonment  should  be 
awarded  by  the  decree  of  a  judge,  would  either 
of  these  be  satisfactory?—!  leave  the  wisdom 
of  Parliament  to  determine  these  things;  but 
I  think  the  people  who  can  pay  and  will  not 
paj  should  be  compelled  to  pay,  and  I  think  im- 
prisonment has  an  effect  upon  these  persons, 
because  if  you  are  making  the  law  too  lenient  a 


Chaxnnan —  continued* 

great  many  people  become  indifferent  if  you  do 
your  best. 

2465.  Probably  you  would  like  to  see  the 
precise  provisions  I  am  referring  to  before 
giving  an  opinion  in  detail  ? — Most  undoubtedly. 

2466.  The  result  of  your  view  then  seems  to 
be  that  in  some  form  or  other  imprisonment 
should  be  retained  ? — I  think  so. 

Mr.  Ramsay. 

2467.  You  spoke  of  the  power  of  imprison- 
ment having  a  deterrent  effect ;  do  you  refer  to 
the  effect  ofdeterring  persons,  or  refusal  to  pay, 
or  from  placing  themselves  in  a  position  where 
they  will  become  liable  to  pay  ? — I  mean  this,  if 
you  have  a  few  weeks  impnsonment,  there  are  a 
number  of  people  very  indifferent,  and  who 
would  stand  that  test  rather  than  pav.  With 
reference  to  people  with  illegitimate  children,  I 
have  seen  some  very  hard  cases ;  I  think  it  is 
a  pity  that  those  people  should  be  allowed  to 
escape  and  throw  the  burden  on  parochial 
boards. 

2468.  Does  the  refusal  to  pay  arise  in  many 
of  the  cases  which  have  come  under  your  notice 
from  the  allegation  or  alle<red  belief  that  they 
are  not  the  parents  of  the  child? — It  is  a 
common  thing  for  them  to  deny  that  they  are 
the  parents  of  children,  but  if  in  the  court  of  law 
it  is  always  made  out  that  they  are  the  fathers, 
they  ought  to  pay. 

Mr.  Buchanan. 

2469.  The  parochial  board  itself  does  not 
resort  to  civil  imprisonment  ? — Not  in  our  place. 
We  do  not  require  to  do  it.  I  have  never 
known  cases  of  hardship  under  it.  With  refer- 
ence to  hardships  in  prison,  I  have  been  a  visitor 
in  Paisley  prison  for  many  years,  and  our 
governor  of  the  Paisley  prison  says  that  he 
is  bound  to  give  them  aliment  when  tliey 
come  in.    It  does  not  appear  to  me  there  is  any 
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Mr.  Buchanan— continued. 

very  great  hardfihip,  as  far  as  the  treatment  in 
Paisley  prison  is  concerned. 

Mr.  CampbelL 

2470.  Do  you  think  there  is  a  hardship  in  a 
woman  being  obliged  to  aliment  a  man  in  prison  ? 
— That  is  a  very  hard  case,  but  if  she  thinks  she 
is  ill-used,  she  will  sometimes  submit  to  hardship 
in  order  to  obtain  justice  as  far  as  she  possibly 
can.  No  doubt  there  is  a  great  deal  of  difficulty 
in  keeping  men  in  prison  who  have  ill-used  them, 
but  they  are  awarded  a  very  small  allowance  at 
first.  Afterwards  they  get  an  extra  allowance  in 
course  of  time. 

247 1.  Do  you  think  the  imprisonment  has  often 
the  effect  of  bringing  out  the  payment  of  aliment 
for  the  jchild  ?— x  es,  I  think  very  often  it  ends 
in  that.  If  the  lads  are  of  an  industrious  cha- 
racter when  they  remain  long  in  prison,  they  come 
to  some  terms,  or  they  get  their  friends  to  assist 
them  in  coming  to  terms. 

2472.  Does  not  that  often  take  place  before 
the  man  is  put  in  prison?— Sometimes  it  may, 
but  it  takes  place  afterwards,  I  assure  you,  speak- 
ing from  my  own  experience. 

Colonel  Alexander. 

2473.  Would  you  object  to  substitute  a  limited 
period  of  criminal  impnsonment  for  an  unlimited 
civil  imprisonment,  wnich  now  prevails  ? — I  think 
Parliament  should  determine  that.  That  is  a 
very  important  question,  but  I  do  not  think  the 
four  or  six  weeks  given  in  this  Bill  would  have  a 
contrary  effect 

2474.  Suppose  you  substitute  a  fixed  period  of 
six  months  of  imprisonment  with  hard  labour, 
would  that  be  effectual  in  compelling  a  man  to 
pay  an  alimentary  debt  ? — ^I  would  not  approve 
of  hard  labour  at  all  in  cases  of  this  kind.  I 
think  there  are  many  good  men  who  happen  to 


Colonel  Alexander — continued, 
be  unfortunate  in  that  way.    A  reasonable  cha- 
racter may  be  assigned  to  him,  and  it  would  be 
hard  to  fix  him  with  a  criminal  offence. 

2475.  Then  you  are  against  substituting  cri- 
minal imprisonment  for  civil  imprisonment? — I 
am  decidedly  against  that. 

Dr,  Cameron » 

2476.  There  are  only  two  questions  I  wish  to 
ask  you  :  I  observe,  in  a  return  which  has  been 
handed  in  to  us,  that  one  case  of  imprisonment 
for  non-payment  of  rates  took  place  in  Paisley 
last  year;  can  you  give  the  Committee  any  infor- 
mation in  regard  to  that  ? — To  what  board  do  you 
refer,  there  are  two  boards  in  Paisley. 

2477.  Perhaps  you  know  nothing  about  that  ? 
— No. 

2478.  With  regard  to  your  board,  do  you  ever 
contribute  or  assist  destitute  mothers  of  illegiti- 
mate children  in  their  civil  action  for  aliment 
against  the  putative  fathers  ? — I  am  not  aware 
that  we  do ;  I  do  not  think  we  have  had  many 
under  our  observation.  To  prosecute  some 
parties  would  be  throwing  away  good  money. 

2479.  You  are  aware  that  a  very  poor  person 
cannot  imprison  the  putative  father  of  her  ille- 
gitimate child  if  she  cannot  pay  3  ^.  or  4  5.  a 
week  ? — If  they  have  not  the  money,  it  is  impos- 
sible they  can  pay. 

2480.  In  such  a  case  do  your  board  adopt  the 

Sractice  of  assisting  the  woman  to  recover  her 
ebt  in  that  way  by  advancing  money  to  her,  or 
by  paying  the  aliment  of  the  person  in  prison  ? — 
Not  that  I  am  aware  of,  and  1  may  state  to  you 
that  I  have  been  in  London  upon  other  business, 
and  being  chairman,  and  knowing  that  the  Civil 
Debt  Bill  was  before  you,  the  board  have  requested 
me  to  represent  their  views.  Therefore,  as  to  any 
statistics,  those  are  questions  I  am  not  able  to 
answer. 
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MEMBERS   present: 


The  Lord  Advocate. 
Colooel  Alexander. 
Mr.  Buchanan. 
Dr.  Cameron. 
Mr.  James  Campbell. 
Mr.  Earp. 
Mr.  Orr  Ewing. 


Mr.  Alexander  Grant. 
Admiral  Sir  John  Hay. 
Mr.  Mackintosh. 
Mr.  Bamsay. 
Mr.  Synan. 
Mr.  Webdter. 


The  lord  ADVOCATE,  in  the  Chair. 


Mr.  William  Thomson,  called  in ;  and  Examined. 


Chairman. 

2481.  You  are  an  officer  of  the  Supreme 
Courts  of  Scotland,  and  also  of  the  Sheriff  Court 
of  Lanarkshire  ? — Yes. 

2482.  You  reside  at  Wishaw  in  Lanarkshire  ? 
—Yes. 

2483.  I  think  you  are  also  collector  of  paro- 
chial assessments  for  the  parish  of  Cambusnethan, 
and  one  of  the  commissioners  of  police  of  the 
borough  of  Wishaw  ? — Yes. 

2484.  Have  both  of  these  bodies  petitioned 
against  the  present  Bill  ? — They  have. 

2485.  What  is  the  length  of  your  experience 
as  an  officer  of  the  sheriff  court  of  Lanarkshire  ? 
— Rather  more  than  30  years. 

2486.  How  long  have  you  acted  as  an  officer 
of  the  Supreme  Court  of  Scotland? — Rather 
more  than  20  years. 

2487.  As  collector  of  assessments  for  over 
20  years,  I  believe  ? — Just  about  that  time. 

2488.  In  what  parts  of  Lanarkshire  has  your 
practice  as  a  sheriff  officer  lain? — Principally  in 
the  middle  ward,  a  little  in  the  upper  ward,  but 
almost  nothing  in  the  lower  ward. 

2489.  What  is  the  population  of  the  middle 
ward  in  which  you  have  acted  ? — ^The  population 
of  the  middle  ward,  with  which  I  am  more  imme- 
diately connected,  comprises  what  we  term  in 
police  language  the  Hamilton  and  Wishaw  dis- 
tricts. These  contain  a  population  of  upwards  of 
102,000. 

2490.  What  class  of  people  are  they  ?— Princi- 
pally coal  workers  and  iron  miners. 

2491.  Have  you  been  largely  employed  in 
executing  writs  and  warrants,  both  of  the 
supreme  and  sheriff  court  ? — I  have  indeed. 

2492.  And  you  have  had  occasion  to  observe 
the  working  of  the  law  of  civil  imprisonment  for 
debt?— I  have. 

2493.  Both  as  it  existed  prior  to  the  Act  of 
1880,  and  as  it  exists  now?— xes. 

2494.  Would  you  tell  me  what  is  your  opinion 
as  to  the  eihcacy  of  civil  imprisonment  for  ali- 
mentary debts  ?—  So  far  as  my  experience  of  the 
locality  with  which  I  am  intimate  goes,  I  think  out 
of  every  10  warrants  that  might  be  issued  in  these 
cases,  at  least  eight  of  them  would  be  settled 
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without  any  imprisonment  following ;  that  is  to 
say,  the  parties  would  implement  the  order  of  the 
court  without  imprisonment. 

2495.  You  mean  warrants  of  imprisonment  in 
alimentary  cases  ? — In  alimentary  cases ;  I  am 
speaking  of  alimentary  cases  only. 

2496.  You  observed  that  my  question  was 
limited  to  that  ? — Yes. 

2497.  So  that  the  warrant,  in  your  expe- 
rience, has  in  about  4-5ths  of  the  cases  been 
efficacious  in  producing  a  settlement  without 
actual  imprisonment? — Yes,  that  is  my  expe- 
rience. 

What  do  you  say  of  the  remaining  fifth? 

remaining  fifth,  so  far  as  they  went  to 

I  think  very  rarely  made  payment  in 

I  think  it  is  exceptional  that  tne  debtor 

pays  after  he  goes  to  prison. 

2499.  In  your  experience  what  have  been  the 
ordinary  causes  of  alimentary  debtors  going  to 
prison  instead  of  paying  the  debts  ? — It  is 
generally  a  matter  of  pure  temper;  pure  stubborn- 
ness ;  what  we  would  call  in  Scotland  *^  dour- 
ness." 

2500.  Has  it  in  your  experience  arisen  from 
inability  to  pay  ? — !Never  in  my  experience  did 
I  know  a  case  of  that  kind ;  I  never  knew  a 
person  imprisoned  for  a  debt  of  that  sort  who 
was  unable  to  pay. 

2501.  In  your  experience  are  alimentary 
debtors  generally  quite  able  to  pay  ? — They  are 
generally  able  to  pay.  I  mean  by  that  they  are 
generally  young  men  in  that  class  who  are  earn- 
ing very  good  wages,  and  a  moiety  of  their 
wages  woum  meet  all  the  requirements  of  the 
court. 

2502.  In  speaking  of  that  class  of  cases,  do 
you  refer  to  the  fathers  of  bastard  children  ? — 
1  do  refer  to  the  fathers  of  bastard  children,  but 
I  refer  also  to  the  children  of  indigent  parents. 
There  is  another  class  of  cases  which  are  not 
anything  like  so  numerous,  but  where  the  same 
elements  come  in. 

2503.  Pray  give  us  all  the  classes  of  cases  ? — 
The  other  class  of  cases  are  where  husbands  arc 
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being  prosecuted  for  aliment  of  their  wives. 
I  have  known  husbands  go  to  prison,  certainly, 
to  remain  there  for  a  considerable  time,  not  through 
the  inability  to  pay,  but  just  as  a  mere  matter  of 
*'  doumess,"  as  I  said  before. 

2504.  Are  vou  favourable  or  unfavourable  to 
the  total  abolition  of  imprisonment  for  debt  in 
cases  of  alimentary  debtors  ? — I  think  if  im- 
prisonment is  abolished  for  alimentary  debts,  the 
possibility  of  obtaining  payment  will  be  at  an 
end. 

2505.  What  makes  you  say  so  ? — Because 
the  class  of  people  that  are  liable  for  these 
debts  have  generally,  using  a  Scotch  phrase 
again,  no  "  come-at-able "  effects  which  you 
could  get  your  hand  upon.  They  may  be 
earning  fair  and  abundant  wages,  but  you  cannot 
get  hold  of  them. 

2506.  Is  the  existing  law  of  arrestment  suffi- 
cient to  meet  such  cases  ? — The  existing  law  of 
arrestment  will  not  reach  them. 

2507.  Why  ? — My  experience  is  that  in  raising 
a  summons  for  alimentary  debt  the  summons 
usually  contains  a  warrant  to  arrest.  If  that 
warrant  is  made  available  before  the  summons  is 
served  upon  the  debtor,  the  likelihood  is  you  will 
secure  a  sum  of  money  in  due  course.  I  have 
known  4/.  or  5  /.  secured  out  of  a  month's  wages, 
at  first,  but  you  never  do  it  again;  it  never 
happens  a  second  time. 

2508.  Why? — Because  he  immediately  puts 
himself  in  such  a  position  that  the  arrestment  will 
not  reach  him.  He  does  it  in  this  way.  I  shall 
suppose  he  is  a  miner.  As  a  rule,  they  can  get 
their  wages  almost  eyerv  day,  but  if  he  cannot 
get  his  wages  every  day,  he  simply  puts  his  work 
into  the  name  of  a  fellow-workman,  and  that 
fellow- workman  lifts  his  money  at  the  pay,  and 
you  cannot  touch  it;  his  fellow-workmen  then 
hands  it  to  him. 

2509.  Will  you  give  us  some  recent  examples 
in  your  experience  which  will  be  illustrative  of 
that? — I  had  one  very  recently.  There  was  a 
man  who  was  an  engine-keeper  at  a  neighbouring 
colliery  who  was  earning  not  less  than  27  5.  per 
week.  He  was  the  father  of  An  illegitimate  child, 
at  least  the  court  found  him  to  be  so,  and  when 
the  action  was  raised  I  issued  an  arrestment  upon 
the  wages  in  the  hands  of  his  employer.  I  think 
from  that  I  secured  a  sum  of  about  4  /.  Some 
proceedings  took  place  under  the  summons,  and 
ultimately  there  was  a  decree  for  8  Z.  for  aliment, 
and  the  usual  sum  for  in-lying  charges  and  so  on. 
Then  I  was  again  instructed  to  issue  arrestment. 
I  did  so,  but  I  was  unable  to  secure  a  single  1^. 
They  had  an  office  for  "  cashing,"  as  we  call  it 
in  Scotland  ;  that  is,  paying  the  money  daily  as 
they  want  it,  and  the  debtor  goes  there  and  lifts 
his  money  every  day. 

2510.  Has  any  attempt  been  made  to  stop  the 
daily  payment  ^  of  wages  in  such  cases  as 
collusive? — There  has  been  no  diligence  used, 
but  if  it  is  not  out  of  place  i  may  say  it  has  been 
indicated  very  strongly  by  the  local  sheriffs  that 
such  an  action  is  not  collusion;  and  th<at  an  em- 
ployer is  entitled  to  pay  daily  if  he  thinks 
proper,  or  is  entitled  to  pay  them  hourly  if  he 
will. 

2511.  The  point  has  been  raised  in  what  form? 
— By  way  of  forthcoming. 
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2512.  Has  it  been  made  the  subject  of  decision 
in  your  courts  ? — No ;  in  the  small  debts  court ; 
I  am  not  aware  that  it  has  in  the  superior 
courts. 

2513.  Who  has  decided  in  that  direction  ? — 
There  has  b^en  no  recent  decisions.  The  last 
decision  I  recollect  was  by  Sheriff  Stratheame ; 
he  is  now  dead.  He  indicated  that  very  strongly 
on  several  occasions,  and  acted  upon  it. 

2514.  Do  you  tell  us  that  in  the  large  mining 
districts  it  is  quite  a  common  and  now  an  un- 
challenged thing  to  pay  wages  daily? — It  is  .quite 
unchallenged.  Nobody  ever  thinks  of  raising  a 
forthcoming  in  any  such  circumstances,  because 
they  are  met  in  court  by  the  employer  of  the 
man,  who  at  once  says,  **  We  owe  nothing,  as 
the  money  is  paid."  ^ 

2615.  Could  you  tell  us  any  other  case  in  your 
recent  experience  illustrative  of  the  existing  law? 
— I  might  speak  of  a  case  of  a  difierent  character 
that  I  know  of.  There  is  a  young  man  whom  I 
know ;  he  is  the  father  of  an  illegitimate 
child;  his  father  is  a  master  builder  and 
contractor ;  the  son  is  also  a  mason.  There  has 
been  diligence  used  against  him  once  and  again, 
but  without  eflfect. 

2516.  What  diligence?  —  Arrestments.  He 
has  been  charged  also,  but  ail  without  avail. 
He  works  along  with  his  father,  and  his  father 
says  that  he  owes  him  nothing,  that  he  simply 

?jets  his  meat  for  his  work.     I  have  here  a  letter 
rom  a  gentlenlan  in  Peebles  connected  with  this 
case. 

2517.  Is  that  a  common  kind  of  case  in  your 
experience  ? — The  exact  circumstances  may  vary, 
but  that  case  is  quite  common  in  one  form  or 
another. 

2518.  Have  you  had  any  other  illustration  of  it 
recently  ? — There  is  another  class  of  cases.  I 
am  supposing  the  case  of  a  wife  being  deserted 
b^  her  husband.  I  will  explain  a  case  of  that 
kind.     I  need  not  mention  names. 

2519.  No,  you  had  better  not  mention  names  ; 
simply  give  us  the  illustration? — The  husband  in 
this  case  was  also  a  colliery  engine-keeper.  For 
some  reason  or  another,  for  what  reason  I  do  not 
know,  his  wife  and  he  parted,  and  she  raised  an 
action  against  him ;  he  left  his  employment  a^  an 
engine-keeper  and  went  to  his  father  who  was  a 
contracting  carter  and  kept  a  man  or  two,  and  he 

fot  employed  with  his  father  and  lived  in  his 
ouse,  in  family  with  him.  The  father  said  he 
owed  him  nothing.  He  lives  with  him,  and 
he  says  he  is  giving  him  his  meat  and  his 
clothes. 

Mr.  Ramsay. 

2520.  Was  there  any  family  in  that  case  ? — 
There  was  an  infant  child. 

Chairman. 

2521.  Who  is  alimenting  it? — The  mother  goes 
about  among  the  neighbours,  and  lives  as  best 
she  can ;  she  is  half- starving,  poor  body. 

2522.  Without  asking  for  further  instances, 
from  your  experience,  are  you  satisfied  that 
arrestment  is  inefficacious  in  the  class  of  cases 
you  have  been  speaking  of? — It  is  perfectly  in- 
efficacious; you  may  secure  a  little  money  the 

0  3  *  first 
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first  time  you  use  it,  but  you  cannot  repeat  it ; 
it  cannot  be  done  a  second  or  third  time. 

2523.  Is  bankruptey  or  cessio  an  adequate 
remedy  in  such  cases ? — Bankruptcy  or  cessions 
of  no  useint  alL 

2524.  Why  ? — Because  under  the  Bankruptcy 
Act  you  wina  up  a  man's  affairs  and  you  divide 
his  substance ;  you  may  get  a  dividend  at  once, 
but  alimenting  is  agthing  that  requires  to  ^o  on 
for  a  period  oi  7  or  10  years,  so  far  as  illegitimate 
children  are  concerned ;  as  a  rule,  it  may  so  on 
as  long  as  they  live.  One  payment  will  not 
settle  tne  alimentary  debt. 

2525.  Are  the  alimentary  debtors  generally 
of  such  a  class  that  bankruptcy  would  be 
available  in  their  case  at  all  ? — They  would  not 
come  within  the  provisions  of  the  bankruptcy 
Act  of  Scotland. 

2526.  That  is  under  50/.?— That  is  under 
50/. 

2527.  From  your  experience,  have  either 
bankruptcy  or  ressio  been  found  efficacious  in 
those  cases  ? — They  have  not. 

2528.  You  appear  to  be  distinctly  adverse  to 
the  total  abolition  of  imprisonment  for  alimentary 
debts  ? — I  am. 

2529.  Is  Ihat  opinion  shared  by  all  the  per- 
sons with  whom  you  have  talked  in  your  dis- 
trict ? — In  my  locality,  so  far  as  I  have  talked 
with  people  who  are  interested  in  the  subject, 
and  who  understand  it,  they  have  been  universally 
opposed  to  it. 

2530.  Are  there  any  defects  in  the  present 
law  of  imprisonment  which  you  think  might  be 
remedied  ?— Yes. 

2531.  What  are  the  defects  ?— I  think  there 
is  the  Act  of  Grace,  as  they  call  it. 

2532.  That  is  the  Act  under  which  aliment 
is  provided  by  the  incarcerating  creditor  ? — Yes. 
The  law  makes  it  incumbent  on  the  incarcer- 
ating creditor,  which  is  a  very  great  hardship  in 
many  cases.  Just  to  illustrate  the  thin^  in  this 
way :  There  are  cases  in  Scotland  in  which  the 
judge,  allowing  aliment,  has  gone  as  high  as 
1  *.  a  day.  You  will  find,  as  a  rule,  upon  re- 
ferring to  the  cases  where  8  /.  is  allowed  as 
aliment,  it  is  neariy  double  the  sum  which  the 
debtor  has  got  to  pny  to  the  incarcerating  creditor 
for  the  imprisonment. 

2533.  X  ou  think  it  is  a  defect  in  the  law  that 
the  incarcerating  creditor  should  be  made  to 
aliment  the  debtor? — I  do. 

2534.  That,  I  suppose,  must  have  the  effect 
of  preventing  a  pauper  from  using  the  re- 
medy?—Yes,  it  prevents  the  class  that  are 
most  requiring  the  remedy  from  making  it  avail- 
able. 

2535*  Supposing  that  there  was  to  be  any 
alteration  in  the  law,  but  not  a  total  abolition  of 
imprisonment,  have  you  considered  what  that 
alteration  should  be  ? — I  have  my  own  views 
of  it. 

2536.  Will  you  kindly  tell  the  Committee 
your  views  ? — My  view  is  this :  that  the  debtor 
failing  to  obey  the  order  of  the  sheriff  within  the 
days  allowed  by  the  order,  which  are,  at  least, 
seven  days,  the  creditor  should  then  have  power  to 
summon  the  debtor  before  the  court,  and  that 
the  court  should  have  power  to  award  some 
period  of  imprisonment  in  its  discretion,  and 


Chatrman-^contiimed. 

during  that  period  of  imprisonment  the  debtor 
should  get  no  aliment,  but  have  to  conform  to 
the  rules  <^  a  prison,  and  to  receive  prison 
fare. 

2537.  Instead  of  making  the  imprisonment 
proceed  at  the  mere  judgment  of  the  creditor^ 
and  for  an  indefinite  period,  or  up  to  a  year  for 
each  amoimt,  as  at  present,  you  would  propose 
that  it  should  proceed  upon  the  order  of  a  judge, 
he  fixing  the  duration  of  the  imprisonment? — 
A.  es. 

2538.  And  that  there  should  be  no  liability 
on  the  part  of  the  incarcerating  creditor  to 
aliment  the  debtor  ? — None  whatever. 

2539.  How  would  yon  propose  that  the 
debtor's  aliment  should  be  proviaed  ? — I  would 
propose  that  it  should  be  provided  at  the  expense 
of  the  public  authorities,  the  same  as  other  pri- 
soners gave. 

2540.  Would  you  propose  to  subject  the  im- 

frisoned  debtor  to  ordinary  prison  discipline  ? — 
would. 

2541.  Are  alimentary  debtors  usually  able- 
bodied  persons? — They  are  able-bodied  persons 
universally. 

2542.  Do  you  think  if  they  were  made  to  work 
in  prison  they  would  be  able  to  pay  their  own  way  ? 
— I  think  they  would,  but  I  am  not  aware  of  the 
cost  of  maintaining  parties  in  prison.  I  think, 
however,  that  they  should  be  made  to  work. 

2543.  Suppo^ng  7 d.  sl  day;  have  you  any 
doubt  that  alimentary  debtors  would  earn  7  £?.  a 
day  ? — I  think  they  would  manage  that,  but  even 
then  they  would  be  better  than  our  paupers. 

2544.  Do  vou  think  that  the  proposal  you 
make  would  throw  any  material  charge  upon  the 
public  authorities  ? — 1  do  not  think  it  would  be 
a  very  material  charge,  and  I  think  it  would  be 
far  more  than  balanced  by  the  real  good  whicli 
would  re^lt  from  it. 

2544*.  Would  that  have  the  advantage  also,  do 
you  think,  of  maintaining  a  general  prison  disci- 
pline ?  —I  think  it  would,  indeed. 

2545.  Would  you  propose  to  require,  as  a  con- 
dition of  imprisonment,  that  ability  to  pay  the 
debt  should  be  proved  ? — I  should  think  not.  I 
think  the  pursuer,  the  creditor,  should  not  be 
called  upon  to  do  iJiat. 

2546.  Have  you  any  reasons  for  saying  that? 
— There  is  so  much  latitude.  People  who  wish 
to  conceal  their  means  have  so  many  facilities  for 
doing  so  that  it  is  almost  impossible  in  many 
cases  to  establish  whether  a  person  has  money  or 
not.  If  the  evidence  is  confined  to  the  ability  of 
the  person  to  earn  wages,  I  think  that  would  be 
fair  enough  ;  but  to  prove  that  he  had  money  be- 
sides his  earnings  would  perhaps  be  a  very  diffi- 
cult matter.  It  it  was  simply  confined  to  ability 
to  earn  a  particular  sum,  that  would  be  fair. 

2547.  If  there  was  to  be  any  question  of  ability 
raised,  whether  would  you  approve  of  making  the 
credi^pr  prove  ability  or  the  debtor  prove  in- 
ability ? — I  would  prefer  that  the  onus  of  proof 
lay  upon  the  debtor. 

2548.  You  would  prefer  that  the  element  of 
ability  should  not,  as  I  understand,  enter  into  the 
proof? — I  should  not,  without  knowing  what  the 
word  "  ability  "  means.  Some  people  would  think 
that  with  20  s,  a  week,  if  they  did  not  raise  more, 
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there  would  not  be  ability.  Another  wonld  think 
15  s.  a  week  was  ability^  and  another  would  think 
10  s.  a  week  was  ability. 

2549.  The  mere  indebtedness,  in  your  judg- 
menty  and  non-payment,  would  be  a  ground  of  im- 
prisonment on  the  order  of  the  sheriff? — That  is 
my  view. 

2550.  Founded  to  some  extent  upon  your  ex- 
perience that  such  debtors  are  almost  invariably 
able  to  pay  or  have  the  means  of  paying  ? — That 
is  my  ground  for  forming  the  opinion. 

2551.  Would  you  propose  to  make  the  imr 
prisonment  discharge  the  debt,  or  not?— Cer- 
tainly not. 

2552.  Do  you  think  that  an  enactment,  of 
the  scope  you  have  indicated,  would  be  effective 
as  a  means  of  recovering  payment  ? — ^I  think  it 
would  be  completely  effective. 

2553.  More  effective  than  the  present  law  ? — 
Yes,  by  far. 

2554.  It  would  be  available  to  everybody, 
where  the  present  law  is  i^ot? — Yes. 

2555.  It  has  been  suggested  to  us,  Mr.  Thom- 
son, that  instead  of  such  a  proposal  as  you  have 
made,  imprisonment  should  proceed  at  the 
instance  of  the  procurator  fiscal  as  for  a  yua^i- 
oriminal  offence.  Have  you  considered  that  pro- 
posal ?-*•  Yes.  I  do  not  think  that  would  be 
suitable.  I  think  it  would  be,  to  a  very  large 
extent,  inoperative,  unless  there  was  some  enact- 
ment making  it  compulsory  on  the  fiscal  to  put 
the  law  into  operation. 

2556.  Why  do  you  think  it  would  be  inopera- 
tive ? — Because  he  would  find  such  an  increase 
of  his  duties  that  he  would  not  be  disposed  to 
act  on  it.  I  know  before  the  recent  change  in 
the  law,  the  changes  under  the  Summary  Juris- 
diction Act  of  last  Session,  a  good  many  fiscals 
used  to  prosecute  that  class  of  cases. 

2557.  Do  you  mean  poaching  cases,?— Yes; 
but  they  have  thrown  it  up.  They  grant  con- 
currence, for  which  they  get  a  fee,  and  the 
matter  is  done. 

2558.  In  your  judgment,  the  taking  up  and 
considering  these  cases,  would  veir  likely  add  to 
the  duties  of  fiscals? — No  doubt  of  it. 

2559.  Give  us  the  statistics  which  lead  you 
to  that  conclusion  ? — So  far  as  statistics  are  con- 
cerned, my  knowledge  is  confined  very  much  to 
the  Hamilton  District,  which  is  only  one  of  four 
courts  in  the  county. 

2560.  Give  us  any  statistics  of  the  Hamilton 
court? — On  a  reference,  the  other  day  to  the 
court  register,  I  found  that  in  the  year  1877 
there  were  34^  affiliation  cases  before  the  court. 

2561.  And  did  decrees  pass? — I  did  not  look. 
Those  were  just  the  cases  that  were  raised.  In 
1878  there  were  39 ;  in  1879,  there  were  45 ;  in 
1880,  there  were  49,  and  in  1881  there  were  31. 
Whether  there  is  something  wrong  or  not  in  the 
number  given  for  1881, 1  cannot  say. 

2562.  At  all  events  that  is  what  you  found  ? — 
Yes. 

2563.  Do  you  think  that  if  the  law  were 
altered  to  the  effect  of  laying  upon  the  procurator 
fiscals  the  duty  of  seeking  recovery  by  im- 
prisonment, recourse  would  be  had  to  them  almost 
mvariably  ? — No  doubt  it  would  be  universal. 

2564.  If  the  creditor  could  get  it  done  for 
nothing  he  would  go  to  the  procurator  fiscal  ?-^ 
He  would  go  straight  to  the  fiscal.     With  your 
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permission  I  will  give  another  reason  why  I  think 
it  is  not  such  a  great  hardship  upon  the  creditor 
to  call  upon  him,  if  he  wishes  to  recover  the  debt, 
to  take  this  extra  step.  In  Scotland  we  can  sue 
m  forma  pauperis  without  any  expense  to  the 
poor  pursuer,  and  the  agents  conducting  the 
case  in  the  first  instance  would  finish  it  in  the 
same  way.  There  are  no  fees  paid  to  anybody 
in  those  poor  cases. 

2565.  It  would  be  just  one  step,  and  that 
almost  a  formal  one,  at  the  end  of  the  affiliation 
case? — Exactly;  I  may  mention,  as  I  think  I 
said  before,  that  that  should  not  extinguish  the 
debt,  and  that  the  creditor  should  have  the  power, 
after  the  lapse  of  a  reasonable  time,  again  to 
bring  the  party  before  the  court  or  the  sheriff",  or. 
whoever  the  judge  might  be,  so  that  the  con- 
tumacy of  the  party  might  increase  the  punishr 
ment  or  the  duration  of  the  sentence. 

2566.  For  the  fresh  term's  aliment  ?— Yes,, 
including  the  first  term's  aliment.  *  I  do  not 
think  that  ever  should  be  extinguished  until  the 
amount  due  is  paid. 

2567.  Possibly  it  should  not  be  extinguished ; 
but  would  you  imprison  a  man  twice  for  the  same 
period  of  aliment  ?— Quite  so.  I  do  not  see  any* 
thing  wrong  in  it ;  but  I  would  leave  that  matter 
in  the  discretion  of  the  judge. 

2568.  Are  there  any  other  cases  of  imprison* 
mentfor  a  termfrom  which  you  can  draw 
analogies  useful  this  inquiry? — Yes,  there  ia 
a  class  of  cases  that  have  arisen  of  very  recent 
years.  I  do  not  mean  to  say  that  it  astonished 
me,  because  I  had  some  knowledge  of  other 
phases  before ;  but  I  refer  to  the  new  Education 
Act  of  recent  years  ;  a  class  of  prosecutions  {has 
arisen  under  that  Act  against  what  we  call  de- 
faulting parents. 

2569.  The  default  consisting  of  failure  to  edu- 
cate their  children  ? — Yes. 

2570.  When  the  charge  is  found  proved  the 
parties  are  fined  in  such  sums  as  the  judge  may 
think  proper,  not  exceeding  20  s.  ? — Yes. 

2571.  A  time  is  usually  allowed  for  payment, 
or  failing  payment  imprisonment  for  a  limited 
period  may  follow  ? — Yes. 

2572.  How  have  you  found  that  work  ? — In 
this  way,  in  all  the  cases  that  I  have  been  con- 
nected with,  there  has  never  oeen  a  single  one 
who  has  been  put  within  the  walls  of  a  prison.  I 
have  seen  a  man  apprehended,  and  on  his  way  to 
prison,  but  I  never  saw  him  quite  inside. 

2573.  Why? — Because  he  has  paid  it. 

2574.  Whenever  the  officer  has  come  to  take 
a  man  to  prison,  has  the  money  been  forth- 
coming ? — 1  es,  then  the  money  has  been  forth- 
coming, 

2575.  Do  you  believe  that  in  a  large  number 
of  alimentary  cases  upon  the  scheme,  which  you 
propose,  that  would  be  so? — I  have  not  the 
sligntest  doubt  about  it. 

2576.  Is  it  not  so  under  the  present  law  ? — 
There  are  a  great  many  cases  where  it  is  so. 

2577.  You  have  told  us  that,  roughly  speaking, 
in  a  fifth  of  the  cases  it  is  not  so  ?— That  is  to  be 
accounted  for  in  this  way:  that  the  debtor 
fancies  the  creditor  is  a  poor  person,  who  can- 
not afford  to  keep  him  long  in  prison,  and  he 
says,  "  I  will  weary  her  out ;  I  will  serve  a 
month  or  two." 

2578.  Have    you    heard    alimentary    debtors 
O  4  ^     boast  T 
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boast  that  they  would  wear  out  the  creditor?— 
Yes,  many  a  time.  . 

2579.  And  that  they  would  go  to  prison  lor 
that  purpose  ?— Yes.  i    •      ^u  *5    t 

2580.  Did  they  often  succeed  in  that?— 1 
never  saw  them  fail.  ,     .     ^        i 

2581.  You  think  you  have  devised  a  scheme 
which  would  make  them  fail  ?— 1  tWnk  so. 

2582.  Is  there  any  other  class  of  cases  which 
you  think  illustrates  the  eflScacy  of  such  a  scheme 
of  imprisonment  as  you  propose?— Yes. 

2583.  What  is  that?— I  have  a  considerable 
acquaintance  with  our  police  court  in  Wishaw. 
I  must  mention  that  the  parties  who  are  brought 
before  the  court,  there  are  just  of  the  same  kind, 
and  very  often  many  of  them  the  same  parties  as 
the  parents  of  these  illegitimate  children ;  the  very 
same  individuals.  I  was  careful  to  look  over  the 
police  books  the  other  day,  in  short,  on  Satur- 
day,  to  make  myself  sure  of  the  fact,  and  I  found 
that  out  of  600  individuals  who  were  before  the 
court  in  1881  there  were  only  27  who  were  im- 
prisoned who  had  the  option  of  a  fine. 

2584.  You  mean  that  out  of  600  instances 
where  they  had  the  option  of  a  fine,  only  27 
were  imprisoned  for  non-payment?— Yes. 

2585.  These  would  be,  I  suppose,  for  small 
offences;  for  police  offences?  — For  police 
offences ;  but  the  fine  would  vary  from  2  s.  6  rf.  to  3  /. 

2586.  You  say  the  money  was  found  some- 
how ?— Yes. 

2587.  They  were  of  the  same  class  of  people 
as  those  who  were  summoned  for  illegitimate 
children  ? — Yes. 

2588.  Does  it  appear  to  you  that  the  uncon- 
ditional abolition  of  imprisonment  in  alimentary 
cases  would  have  any  mischievous  effect? — Yes, 
I  think  it  would  have  the  effect  of  very  much 
increasing  the  parochial  rates. 

2589.  Sy  throwing  the  burden  of  the  mainte- 
nance  of  the  children  upon  those  rates? — By 
throwing  the  burden  of  the   parents  upon  the 
parochial  rates.     It  is  quite  a  usual  thing  for  an 
old  man  or  an  old  woman  to  apply  for  relief  from 
the  parochial  board,  and  ex  factey  in  their  condi- 
tion they  are  entitled  to  have  it,  but  their  children 
are  very  often  quite  in  a  condition  to  reimburse 
the  board ;  they  would  not  think  of  it  until  once 
they  are  brought  before  the   court,  when  they 
would   pay  certainly   rather  than  go  to  prison 
themselves,  but  they  would  not  do  it  if  imprison- 
menr  were   abolished  ;   they  would  allow  their 
parents   to   come  upon  the  board,  unless  they 
were  compelled  by  the  board  to  pay. 

2590.  Would  the  abolition  of  imprisonment 
have  any  bad  general  effect  upon  the  working 
classes  ? — The  abolition  of  imprisonment  for  civU 
debt  in  alimentary  cases  would  have,  I  think, 
taking  purely  the  elementary  cases,  a  bad  eflfect. 

2591.  Do  you  see  the  proposal  of  the  Bill  with 
respect  to  meditatione  fuffce  warrants  ? — Yes. 

2592.  What  do  you  thbk  of  that  ?— I  think 
that  as  these  proposed  provisions  would  work  it 
would  very  much,  so  far  as  our  locality  is  con- 
cerned, increase  the  facilities  of  debtors  medi- 
tating flight ;  it  will  increase  their  facilities  of 
getting  away. 

2593.  Why  ?— The  middle  and  upper  ward  of 
Lanarkshire  are  so  situated  that  there  is  only  one 
sheriff  at  present  for  the  two  divisions,  and  he 


CAatrmaw— coni  inued. 

cannot  be  resident  in  both  of  them.  He  must  be 
at  Lanark  one  while  and  at  Hamilton  another, 
and  in  either  of  those  districts  a  case  may  turn 
up.  It  is  morally  impossible  to  get  him  always. 
I  had  a  very  recent  case  of  a  person  going  off"  to 
New  Zealand,  and  it  was  in  the  afternoon  about 
four  o'clock,  that  a  warrant  was  got  from  the  hono- 
rary sheriff  substitute.    He  does  not  undertake  the 


responsibility  generally  of  examining  and  trying 
prisoners ;  the  prisoner  was  apprehended  under 


this  warrant ;  he  was  taken  to  Hamilton,  and  it 
was  found  that  the  sheriff  was  engaged  in  the 
court  at  Lanark.  It  was  tlien  considered  desir- 
able to  go  to  his  residence ;  there  was  an  agent 
got  for  the  pursuer,  along  with  an  agent 
for  the  prisoner.  They  waited  some  hours  at 
the  sheriff's  residence.  I  think  it  was  nine 
o'clock  before  his  lordship  got  home,  he  having 
been  detained  for  some  reason  or  other.,  and  the 
result  was  that  an  investigation  could  not  be  gone 
into,  because  it  was  so  late ;  the  evidence  that 
his  lordship  required  could  not  be  found.  The 
prisoner  was  liberated  upon  a  promise  to  remain  at 
nome,  and  he  went  away  in  the  course  of  a|day  or  two. 

2594.  And  you  never  saw  him  again?— ^ We 
never  saw  him  again ;  there  was  ample  evidence 
to  be  got  if  we  had  got  the  man  at  an  early  period 
of  the  day ;  in  the  course  of  a  couple  of  hours 
or  so  evidence  could  have  been  obtained. 

2595.  Do  you  approve  of  the  limitation  of 
the  right  of  granting .  warrants  to  the  sheriff  or 
sheriff  substitute  ?— I  do  not 

2596.  You  would  propose  to  leave  it  with 
magistrates  of  boroughs  or  justices  of  the  peace 
BtiU? — I  am  not  aware  that  the  magistrates  of 
boroughs,  at  least  not  in  the  county  boroughs, 
have  me  authority ;  but  it  has  always  been  in  the 
hands  of  justices  and  sheriffs,  and  I  think  it 
should  remain  there  still ;  I  never  heard  of  a 
case  where  they  abused  their  discretion. 

2597.  Is  it  a  very  common  diligence  ? — Some- 
times there  is  a  run  of  such  cases,  and  sometimes 
it  is  a  long  while  before  there  is  a  case. 

2598.  Have  you  heard  of  any  complaint  of  the 
manner  in  which  justices  exercise  that  juris- 
diction ? — I  have  not ;  never. 

2599.  Have  you  known  them  to  exercise  it 
negligently  or  carelessly?—!  never  knew  such 
a  case.  In  our  district  it  is  almost  impossible. 
The  justices  take  no  action  without  having  a 
clerk  who  is  a  properly  qualified  person,  and  a 
person  of  experience  to  guide  them. 

2600.  Is  it  often  a  convenience  to  have  the 
means  of  getting  such  a  warrant  from  a  justice? 
— It  has  been  a  great  convenience,  because 
these  things  start  up  at  all  unseemly  and  i  neon- 
en  ient  times. 

2601.  Have  you  any  remark  to  make  with  re- 
gard to  tne  limitations  of  imprisonment  for  rates  ? 
— This  is  a  matter  that  I  did  not  take  any  note 
of;  I  think  it  has  been  overlooked.  It  is 
Clause  5 :  "  Limitation  of  imprisonment  for 
rate^  and  arrestments."  I  do  not  understand 
the  meaning  of  limiting  it  to  four  weeks.  It 
is  a  matter  that  certainly  occurs  very  seldom, 
but  I  do  not  see  why  it  should  be  limited  to  so 
sh  ort  a  period  ;  it  is,  I  think,  a  most  efficacious 
method  of  recovering  rates,  and  I  have  had 
experience  that  way. 

2602.  Is  imprisonment  for  rates  often  resorted 
to? — I  never  had  a  case  in  20  years ;  I  have  col- 
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lected  a  great  many  rates ;  I  have  seen  defaulters 
in  the  custody  of  an  officer. 

2603.  You  mean  that  you  have  had  experience 
as  a  sjabstitute  of  other  officers  ? — I  never  knew 
a  case  of  a  man  in  our  district  who  was  put  in 
prison  for  rates.  There  is  a  man  in  our  locality 
who  carried  on  a  little  business  as  a  cabinet^ 
maker,  but  he  got  out  of  it  and  became  insolvent, 
and  his  means  all  disappeared,  and  nothing  re- 
mained but  his  person.  He  got  to  work  with 
another  tradesman,  and  that  other  tradesman 
said  he  did  not  owe  defaulter  anything,  that 
defaulter  was  owing  him  money,  and  therefore 
there  was  nothing  to  arrest.  I  had  had  decrees 
for  several  debts,  a  good  many  of  them,  and  I 
could  do  nothing  in  Siem ;  however,  it  happened 
that  this  man  was  owing  me  25  s.  for  poor  rates. 
I  said  to  an  officer  one  day, ''  Here  is  the  decree  ; 
you  see  that  man  going  along  the  street,  go  and 
take  him  to  prison."  The  result  was  that  the 
officer  came  back  in  the  course  of  half  an  hour, 
stating  that  he  had  got  a  guarantee  from  the 
man's  employer  that  the  money  should  be  paid 
within  a  month.  That  is  the  sort  of  way  the 
imprisonment  acted  in  that  case. 

2604.  Do  you  think  he  would  not  have  been 
frightened  into  paving  if  he  had  had  to  go  to 
prison  for  four  weeks  ? — ^It  is  a  question. 

2605.  Is  there  anything  else  which  your  ex- 
perience suggests  upon  this  Bill  ? — I  think  there 
is  the  other  point  about  law  burrows.  It  is  very 
seldom  resorted  to  in  the  district  I  am  connected 
with  ;  I  have  only  had  in  this  last  30  years  some 
three  or  four  cases.  I  really  do  not  see  that  there 
is  any  provision  in  the  Bill  to  remedy  the  wrong 
for  which  the  law  burrows  are  provided. 

2606.  Is  that  a  remedy  suitable  to  the  present 
time,  do  you  think  ? — Here  isa  man  who  threatens 
violence,  and  you  have  actual  reason  to  believe  he 
is  going  to  use  great  violence.  There  are  no 
means  at  present  of  preventing  that  man  from 
using  the  violence,  unless  you  get  a  policeman  to 
come  and  guard  you,  but  the  law  burrows  do  pro- 
vide a  means. 

2607.  Are  you  in  favour  then  of  leaving  the 
law  burrows? — I  do  not  see  why  that  remedy 
should  be  disturbed. 

2608.  In  your  experience  has  it  been  at  all 
abused? — I  only  recollect  some  three  cases  in  all 
my  experience,  but  there  was  nothing  like  abuse. 

2609.  Were  they  all  real  cases  ? — They  were 
real  cases  as  far  as  I  am  acquainted  with  them. 
I  thought  they  were  actually  necessary. 

2610.  You  were  satisfied  from  what  you  saw 
that  the  person  who  took  out  the  law  burrows  was 
frightened  on  probable  grounds? — Yes,  I  am 
perfectly  certain  of  that. 

2611.  And  were  they  efficacious  to  make  the 
other  person  keep  the  peace? — They  were  in- 
deed. 

Mr.  Syrian. 

2612.  Now,  about  these  law  burrows;  do  you 
find  that  that  is  a  remedy  which  is  never  abused  ? 
— I  have  never  found  it  abused. 

2613.  Because  it  has  never  been  used? — It 
has  been  used  three  times  in  my  experience. 

2614.  Law  burrows  do  not  allow  the  man  who 
has  given  the  ofience  to  appear  and  give  evidence ; 
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is  not  the  order  made  behind  his  back  ? — In  the 
first  instance. 

2615.  Would  it  not  be  an  amendment  of  that 
law,  to  say  that  the  magistrate  who  gives  the 
law  burrows  should  have  the  person  before  him 
summoned  to  hear  the  whole  case? — I  think  there 
would  be  no  harm  in  tlie  amendment  of  it  to 
that  extent  I  think  it  is  a  very  different  thing 
amending  a  law  to  abolishing  it. 

2616.  The  Chairman  asks  you  whether  it 
should  not  be  amended?— I  think  that  would  be 
an  amendment. 

2617.  And  that  it  ought  to  be  amended? — 
Yes. 

2618.  With  respect  to  imprisoning  a  man  twice 
for  the  same  debt,  you  would  be  against  im* 
prisoning  a  man  twice  for  the  same  offence  ? — 
X  es. 

2619.  Why  would  you  not  be  against  imprison- 
ing a  man  for  the  same  debt  twice  ? — Because 
the  debt  is  required  for  a  special  purpose ;  it  is 
to  aliment  the  child  or  the  father  or  the  mother, 
and  that  child  or  the  father  or  the  mother  must 
have  the  means  of  living  somehow.  It  differs 
from  a  crime  in  this  way,  that  the  aliment  is  for 
the  purpose  of  maintaining  a  child,  a  father,  or 
mother,  and  that  child,  &ther,  or  mother  must 
live  somehow ;  they  must  live  on  credit,  I  pre- 
sume, until  tJiey  get  their  money,  or  live  on 
charity ;  but  I  fail  to  see  why  the  party  should 
not  really  pay  the  aliment. 

2620.  I  am  not  talking  about  payment,  I  am 
talking  about  the  imprisonment? — But  the  im- 
prisonment is  for  the  purpose  of  compelling  pay- 
ment. , 

2621.  Would  you  imprison  a  man  twice  for 
the  same  debt ;  no  doubt  it  would  remain  as  a 
debt  ? — If  it  is  to  be  the  means  of  making  him 
pay,  I  think  it  would  be  right. 

2622.  With  respect  to  this  meditatiane  fugw 
warrant,  do  you  not  think  a  man  ought  to  com- 
mence an  action  before  he  gets  a  warrant  of  arrest 
such  as  that? — No,  I  do  not  think  that. 

Mr.  Campbell. 

2623.  I  did  not  gather  what  your  objection 
was  to  having  the  default  of  the  debtor  in  an 
alimentary  case  to  pay  the  debt  treated  as  a 
semi-criminal  offence  ? — In  that  case  the  question 
was  put  to  me  whether  it  should  be  the  private 
party,  the  creditor,  or  the  fiscal.  My  reason  for 
preferring  the  private  party  to  the  fiscal  was 
this,  that  the  fiscal  has  so  many  other  duties, 
that  unless  it  is  made  imperative,  not  merely 
permissive  but  imperative,  by  the  provisions  of 
the  Act  that'  he  should  take  up  these  things,  I 
think  they  would  not  be  attended  to. 

2624.  But  could  it  not  be  made  a  necessary 
consequence  of  the  creditor  establishing  the  case 
that  the  debtor  should  be  treated  as  a  criminal  ? 
— If  Parliament  chooses  to  pass  a  Bill  in  that 
sort  of  way  it  certainly  could  be  done,  but  my 
impression  is,  it  would  be  more  efficiently 
followed  out  by  the  parties  really  interested  in 
the  matter.  I  do  not  think  it  is  entailing  a  hard- 
ship upon  them. 

2625.  You  said  you  .  thought  imprisonment 
for  a  limited  time  should  be  imposed  ? — Yes. 

P  2626.  You 
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2626.  You  did  Bot  say  for  what  time  ?— I 
would  leave  it  ib  the  discretioB  of  the  sheriff,  but 
I  think  it  should  be  a  short  period  ob  the  first 
occasioB,  Bot  exceediuff  a  moBth.  I  would  Bot 
go  a  long  period  to  begin  with,  but  I  would 
iBcrease  the  period  if  the  coBtuuiacy  contiuued. 

2627.  Wheu  would  this  persou  be  liable  to  be 
again  sent  to  prisoB  ? — I  thmk  it  would  be  fair 
that  he  should  have  a  reasouable  opportunity  of 
implemeBtiBg  the  order  of  the  court.  To  a 
workman  who  is  paid  by  the  week  or  by  the 
fortnight,  I  think  a  moBth  would  be  a  reasonable 
time  withiu  which  to  attempt  to  implement  the 
order. 

Mr.  Ramsay, 

2628.  You  refer  iu  all  cases  to  alimentary 
debts?— Yes. 

Mr.  Campbell. 

2629.  SupposiBg  that  after  the  time  had 
elapsed  dunug  which  the  debtor  could-  be  de- 
taiBcd  in  prisoB,  aBd  BothiBf  was  doBe,  aad  that 
theB  the  debtor  was  released,  whcB  Blight  he  be 
agaiB  laid  hold  of  and  sent  to  prisoB  ? — What  I 
am  proposing  is,  that  it  should  not,  at  all  eveuts, 
be  sooBer  than  a  moBth.  I  think  he  should  have 
a  month  to  euable  him  to  make  preparatioBs  or 
arraBgemoBts  to  implemcBt  the  order  of  the 
court. 

2630.  Before  he  was  seut  to  prisoB? — This  is 
the  case :  the  first  time  the  sheriff  orders  him  to 

Say  a  certaiB  sum  of  moBey  after  getting  so  many 
ays  notice,  as  the  law  runs  now  it  is  seven  days^ 
notice,  but  it  used  to  be  fifteen  days,  he  has  that 
seven  days  to  pay  his  debt  or  to  go  out  of  the 
<K)untry  and  disappear,  if  he  chooses. 

Chairman. 

2631.  What  is  commonly  called  the  '^running 
of  the  charge  ?  "—Yes. 

2632.  It  is  after  an  expired  charge  you  would 
propose  that  the  imprisonment  should  follow? — 
Yes. 

Mr.  Campbell. 

2633.  You  propose  that  there  should  be  im- 
prisonment for  one  month  unless  he  pays  ? — Per- 
haps a  fortnight  might  be  sufficient.  I  should 
not  propose  a  hard-and-fast  line  of  a  month. 

2634.  After  the  first  imprisonment  had  elapsed, 
when  could  a  man  be  again  sued  ? — ^I  should  say  not 
sooner  than  another  month.  If  ^ou  will  permit 
me  for  one  moment,  I  will  explain  a  case  of  the 
fortnight's  imprisonment,  and  which  strikes  me 
very  strongly.  I  recollect  two  o^  three  years  ago 
a  warrant  being  sent  from  Ayr  to  me  against  a 
man  who  had  deserted  his  wife  and  children 
under  the  provisions  of  the  Bogue  and  Vagabond 
Act  of  the  poor  law.  I  anprehended  the  man 
and  sent  him  through  to  tne  prison  at  Ayr.  I 
think  it  was  fourteen  days  the  sheriff  awarded  him, 
and  hard  labour  in  the  usual  way.  After  he  had 
served  that  period  of  imprisonment,  he  came  back 
to  Lanarkshire  and  said,  ^^Do  you  see  that?" 
holding  up  his  fingers,  '^  I  will  never  go  yonder 
again."  His  fingers  were  quite  red  with  the 
oakum  picking  at  hard  labour.     He  said  to  me, 


Mn  Compfe//— continued. 

"Do  you  see  that?  I  will  never  go  yonder  again," 
meamng  that  he  would  rather  pay  than  pick 
oakum  again  for  a  fortnight 

2635.  Yes,  and  he  never  did,  he  paid? — He 
supported  his  wife  and  family  after  that. 

2636.  He  supported  his  wife  and  family  ?  — Yes. 

Colonel  Alexander. 

2637.  Do  you  think  you  would  carry  public 
opinion  with  you  in  punishing  a  man  as  a  criminal 
more  than  once  for  non-payment  of  the  same 
debt  ? — I  do  not  propose  to  punish  him  exactly  as 
a  criminal ;  there  is  a  distinct  difference  between 
what  I  proposed  and  that.  I  proposed  that  he 
should  be  sent  to  prison  and  kept  there  at  the 
expense  of  the  public  authorities,  and  conform  to 
the  prison  rules ;  but  if  he  were  sent  there  as  a 
criminal  he  would  be  treated  as  the  Ayrshireman 
was,  and  have  to  do  something  in  the  hne  of  pick- 
ing oakum. 

2638.  You  propose  that  he  should  be  compelled 
to  work? — I  say  ne  should  conform  to  the  prison 
rules.  There  is  a  very  great  difference  between 
doing  some  work  and  hard  labour. 

2639.  Would  Bot  what  you  propose  be  practi- 
cally treatiug  him  as  a  criminal  ? — No,  not  ex- 
actly. I  may  say  these  will  be  the  milder  class 
of  criminals,  and  it  would  be  the  way  in  which 
the  milder  class  are  treated. 

2640.  In  fact,  as  a  milder  class  of  criminal,  but 
still  as  a  criminal  ? — Yes ;  it  is  something  like 
that. 

2641.  Is  it  not  an  established  principle  of  law 
that  no  person  can  be  punished  more  than  once 
for  the  same  offence  ? — We  are  not  quite  at  one 
as  to  what  the  offence  is ;  you  seem  to  think 
the  offence  is  the  failure  to  pay  the  debt.  I  con- 
sider the  offence  is  the  disobedience  of  the  order 
of  the  court 

2642.  You  would  punish  him  as  a  man  is 
punished  for  contempt  of  court,  is  that  so  ?  just 
as  if  he  was  punished  for  contempt  of  court  for 
not  obeying  the  order  of  the  court  ? — I  do  not 
know  what  the  usual  award  is  for  contempt  of 
court,  but  certainly  the  line  of  punishment  I  have 
pointed  out  would  be  for  disobeying  the  order 
of  the  court. 

2643.  Do  you  know  how  a  man  who  is  im- 
prisoned for  contempt  of  court  is  treated  in 
prison  ;  is  he  put  on  the  criminal  side  or  on  the 
other  side  ? — 1  think  he  is  on  the  criminal  side, 
but  I  am  not  aware  of  the  fact  myself. 

2644.  Do  you  think  the  fear  of  imprisonment 
as  a  criminal  would  be  as  efficacious  in  getting 
payment  of  an  alimentary  debt  as  the  civil  im- 
prisonment ? — I  think  it  would  be  more  so.  That 
IS  my  impression. 

2645.  We  have  had  evidence  that  women  are 
sometimes  actuated  by  vindictive  motives ;  who 
would  you  propose  to  guard  against  such  vindic- 
tive motives  on  the  part  of  the  woman  ? — I  pre- 
sume that  that  is  a  matter  for  the  court  to  deal 
with;  the  matter  of  paternity.  If  once  the 
court  has  found  that  the  man  is  the  father  of  the 
child,  whether  the  woman  is  vindictive  or  other- 
wise, I  do  not  think  there  should  be  any  remedy 

after 
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Colonel  Alexander^^QonixaMcA, 

after  that ;  I  do  not  think  you  can  get  behind 
the  order  of  the  court. 


Mr.  Ramsay, 

2646.  Are  you  satisfied  with  the  mode  in 
which  the  court  usually  determines  the  paternity 
in  cases  of  affiliation? — My  experience  is  not 
large  in  that  way^  but  so  far  as  I  iinderstand  it, 
80  far  as  these  matters  are  concerned,  I  think 
they  are  conducted  with  great  care  and  patience, 
and  every  opportunity  for  defence  is  available  to 
the  defender.  I  have  been  in  the  courts  in 
this  country,  and  I  know  they  are  somewhat 
different. 

2647.  Have  you  not  found  in  many  cases  the 
man  to  allege  that  he  is  not  the  parent  of  the 
child  with  which  he  is  charged? — Yes ;  a  man 
will  say,  *'  It  is  not  exactly  the  time."  He  will 
also  say,  *^  It  wants  a  month  of  it,  or  six  weeks 
of  it."  I  hear  that  often,  but  people  all  know 
what  it  means. 

2648.  It  has  been  riven  in  evidence  here, 
that  neither  in  England  nor  in  Ireland  can  a 
man  who  is  imprisoned  for  non-payment  of 
alimentary  debt  be  treated  as  a  criminal ;  would 
you  fix  a  different  rule  for  Scotland  from  that 
which  exists  in  the  other  two  parts  of  the  United 
Slingdom  ? — I  am  not  aware  what  exists  here, 
but  I  know  from  official  experience. 

2649.  We  have  had  it  in  evidence  here  that 
neither  in  England  nor  in  Ireland  are  men  im- 
prisoned for  non-payment  of  alimentary  'debts  as 
criminals ;  would  you  establish  a  different  rule 
in  Scotland  from  that  which  exists  in  the  other 
two  parts  of  the  United  Kingdom  ? — To  put  it 
very  shortly,  if  you  establish  such  a  rule  as  pre- 
vails regarding  illegitimate  children  in  England, 
I  think  people  in  Scotland  will  be  perfectly  well 
satisfied  with  it,  so  far  as  I  understand  it. 

Mr.  Webster. 

2650.  Would  you  contemplate,  if  your  remedy 
is  by  civil  process,  an  application  by  the  creditor 
in  an  alimentary  debt  to  the  sheriff  for  a  warrant 
to  be  granted  after  hearing  the  parties? — Ex- 
actly. 

2651.  And  imprisonment  upon  that  ;  the 
debtor  is  to  be  subject  to  the  prison  rules,  and 
the  mother  would  be  free  of  the  claim  for  sup- 
porting him  ? — Exactly. 

2652.  It  would  remain  a  civil  proceeding  after 
aU  ? — That  is  my  view. 

2653.  Would  you  hold  it  as  an  objection  to 
the  procurator  fiscal  taking  up  cases  of  alimen- 
tary debts,  that,  it  fixes  the  character  of  crimi- 
nality on  the  partv?— Yes,  but  my  greatest  ob- 
jection is,  that  I  do  not  think  it  would  be  at- 
tended to  as  it  ought  to  be. 

2654.  Are  vou  satisfied  that  public  opinion  in 
Scotland  would  fully  go  along  widi  the  remedy 
you  have  suggested  ? — I  am  moroughly  satisfied 
as  to  that. 

2655.  In  short,  vou  would  approve  of  it? — 
I  should  approve  of  it. 

2656.  Have  you  had  any  experience  in  pro- 
curing at  the  instance  of  parochial  boards  under 
the  80th  section  of  the  Poor  Law  Act  of  1845, 

a.l07. 


Mr.  Webster — continued. 

where  the  Procurator  Fiscal  is  brought  into 
play? — Yes;  I  was  mentioning  just  now  a  case 
of  that  kind  where  a  man  held  up  his  fingers 
which  were  stained  with  the  oakum  picking,  and 
said,  "  I  will  never  go  yonder  again." 

2657.  Are  such  cases  frequent  in  your  part  of 
the  country ;  I  mean  applications  by  parochial 
boards  under  that  section  ? — No  ;  they  are  not 
very  frequent 

2658.  Are  they,  generally  speaking,  effectual 
to  recover? — I  would  not  say  that  they  were  so 
effectual  in  recovering  money  as  they  were  effec- 
tive in  curing  the  party  of  offence  in  the 
future. 

2659.  You  would  prefer  your  own  remedy  of 
proceeding  in  the  way  you  have  suggestea,  at 
the  instance  of  the  mother  or  the  custodian  of 
the  child  ? — Clearly.  The  parochial  board  would 
not  take  up  these  matters,  so  far  as  our  locality 
is  concerned ;  they  do  not  tak^e  up  the  cases  of 
mothers  of  illegitimate  children.  Where  that 
provision  of  the  Poor  Law  Act  to  which  you 
refer  comes  mostly  into  play  is  in  the  case  of 
fathers  who  are  married  men,  deserting  their 
wives  and  children. 

2660.  It  sometimes  comes  into  operation  in 
the  case  of  bastards  ? — I  never  in  all  my  expe- 
rience had  a  case ;  in  fact,  they  will  not  do  any 
such  thing  in  bastardy. 

2661.  It  is  not  operative  practically? — No. 

2662.  Would  you  make  your  remedy  a  run- 
ning one ;  that  is  to  say,  would  you  bring  it  into 
operation  for  each  recurring  year's  aliment  ? — 
Yes,  if  the  party  did  not  pay  ;  I  would  have  the 
man  brought  up  before  the  court  in  the  presence 
of  parties :  "  Here  is  a  charge  of  such  a  sum,  it 
is  unpaid."  And  let  the  court  deal  with  that,  year 
after  year. 

Mr.  Ramsay. 

2663.  You  say  that  your  board  make  it  a  rule 
not  to  apply  the  power  which  the  law  gives  them 
in  actions  of  bastardy  ? — They  do  not. 

2664.  Is  it  not  the  fact  that  they  would  be 
required  to  aliment  the  alleged  parent  if  they  put 
him  in  prison  ? — They  have  two  things  to  do ; 
they  must  first  establish  the  paternity ;  then  they 
must  aliment  the  child  and  its  mother.  The  rule 
is  with  us,  in  cases  of  bastardy,  that  the  mothers 
of  the  illegitimate  children  are  sent  to  the  poor- 
house. 

2665.  In  the  case  of  the  parochial  board  im- 
prisoning the  father,  they  would  be  put  to  more 
expense  in  alimenting  him  than  they  would  be  in 
alimenting  the  *  child  and  the  mother  ? — Oh, 
clearly,  unless  they  put  him  under  this  clause  of 
the  Poor  Law  Act  as  a  rogue  and  vagabond. 
They  would  not  require  to  aliment  him  then 
certainly. 

Dr.  Cameron. 

2666.  You  mentioned  that  you  had  consider- 
able experience  in  these  cases  of  illegitimacy  ? — 
Yes, 

2667.  How  many  cases  can  you  tell  the  Com- 
mittee you  have,  or  have  you  any  cases  at  pre- 
sent in  prison  ? — I  have  none  in  prison. 

P  2  2668.  When 
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Dr,  Cameron --continued. 

2668.  When  was  the  last  you  had  in  prison  ? 
—1  do  not  think  I  have  imprisoned  a  man  for  an 
alimentary  debt  of  any  kind  for  the  last  two  or 
three  years. 

2669.  And  on  a  bastardy  alimentary  debt  ? — 
I  waB  just  taking  the  whole  thing ;  I  was  in- 
cluding them.  It  is  an  exceptional  thing  in  our 
district  to  imprison  a  man  for  that. 

2670.  How  many  cases  have  you  had  within 
the  last  two  or  three  years  ? — Going  through  my 
own  hands,  perhaps  I  have  had  eight  or  nine ;  I 
would  not  say  more ;  going  directly  through  my 
hands. 

2671.  None  of  them  have  been  imprisoned  ? — 
None  of  them  have  been  imprisoned. 

2672.  Did  they  all  pay?— No,  they  did  not 
all  pay. 

2673.  How  many  paid  ?— I  do  not  think  there 
were  more  than  three  who  paid. 

2674.  Why  did  you  not  imprison  them? — 
Because  the  poor  person,  the  mother,  could  not 
afford  to  put  them  in  prison,  because  she  had  not 
the  means. 

2675.  Now  as  to  the  three  who  did  pay,  how 
much  did  they  pay  ;  can  you  remember  roughly 
what  the  debts  would  be?  —  When  you  get 
money  by  an  arrestment  it  is  generally  at  the 
beginning ;  the  court  allows,  as  a  rule,  8  /«  a 
year,  but  very  often  there  is  a  compromise  made 
of  6  /.,  or  something  like  that;  2s.  6d.  per  week 
is  a  very  common  thing. 

2676.  In  those  three  cases  to  which  you  refer 
had  the  decrees  been  given  in  absence,  or  had 
there  been  an  appearance  ? — I  think  they  were 
decrees  in  absence. 

2677.  In  the  case  of  decrees  in  absence,  the 
expenses  are  very  trifling  ? — Comparatively  trifl- 
ing. 

2678.  How  much  ? — It  may  be  2  /.,  or  it  may 
be  3  /.  6  8.  or  3  /.  7  s. 

2679.  What  is  the  last  occasion  on  which  you 
had  to  do  with  a  case  that  was  contested  ? — That 
was  some  time  towards  the  end  of  the  year. 

2680.  Towards  the  end  of  what  year? — Last 
year,  in  October  or  November. 

2681.  How  much  were  the  expenses  there? — 
I  think  the  expenses  were  somewhere  about  8  /. 

2682.  That  was  surely  very  small? — Oh  no; 
we  are  content  with  a  short  proof  before  the 
sheriff:  the  case  was  clear  enough. 

2683.  What  was  the  result  of  that  case  ?— The 
result  was  this,  that  the  man  paid  two  or  three 
times  10^.,  and  then  he  took  a  notion  of  going 
away  to  America,  and  left  the  thing  standing. 

2684.  He  was  not  imprisoned? — No,  he  was 
not  imprisoned. 

2685.  Why  not? — Because  he  was  paying  in 
this  sort  of  way,  and  the  mother  was  content  to 
take  it  as  best  she  could. 

2686.  He  might  have  been  imprisoned  a  good 
while  unless  he  was  able  to  pay  the  8  /.  or  10  /. 
for  which  the  original  decree  was  given  ? — He 
might  have  been,  but  I  think,  as  a  rule,  I  find 
pursuers  are  not  unreasonable  about  that  If 
there  is  really  an  attempt  to  pay  by  instalments^ 
as  we  call  it,  they  do  not  insist  upon  that  at  once ; 
we  never  find  that 

2687.  In  fact,  if  they  do,  they  destroy  their 
own  chance  of  getting  the  money  ? — I  es,  it 
would  be  nonsence. 
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Dr.  Cameron — continued. 

2688.  It  would  be  nonsence  to  imprison  a  man 
who  depends  upon  wages,  and  it  would  destroy 
their  own  chances  of  being  paid  ?— If  they  can 
do  in  any  other  way,  they  do  not  do  that 

2689.  You  mentioned  that  in  your  experience, 
roughly,  eight  persons  out  of  10  would  pay  upon 
being  served  with  the  charge  ? — Yes. 

2690.  They  would  pay  by  instalments  ? — They 
would  pay  by  instalments. 

2691.  xou  think  they  are  generally  able  to 
ay  by  instalments? —I  never  saw  one  of  them 
ut  what  was  able  to  do  so,  if  you  could  get  them 

to  be  willing. 

2692.  It  was  with  reference  to  that  answer ; 
you  did  not  mean,  I  think,  would  be  able  to  pay 
40/.  or  50/.  if  the  expenses  amounted  to  that 
sum  ? — No,  we  do  not  expect  that  from  them  ;  I 
am  simply  giving  my  own  experience. 

2693.  You  mean  to  say  that  they  would  be 
able  to  pay  a  few  shillings  a  week  ? — Yes. 

2694.  You  never  anticipated  that  they  would 
be  called  upon,  and  in  your  experience  they 
have  never  been  called  upon,  to  pay  up  large 
siuns  for  expenses  as  well  ? — Yes,  I  have  seen 
cases  where  they  have  fought  most  determinedly 
and  illcaturedly ;  I  have  seen  a  case  started 
before  the  sheriff-substitute,  which  has  gone 
before  the  sheriff-principal,  and  it  has  gone  before 
the  Su{)reme  Court,  and  then  has  come  back 
again  with  70  /.  or  80  /.  of  expenses  to  pay,  and 
after  a  good  deal  of  shuffling  the  man  had  to 
pay  it 

2695.  Has  he  been  imprisoned  in  order  to  get 
payment? — The  only  case  that  I  remember  just  . 
now  of  that  kind  was,  where  a  man  paid  idFter 
charge,  in  the  days  of  charge. 

2696.  What  was  he  ? — He  was  a  pit-head  en- 
gine-man. 

2697.  What  did  his  property  consist  of  in 
that  case  ? — He  had  saved  money. 

2698.  You  could  have  got  it  by  pinding  or 
cessio  ?  —  He  had  nothing  but  the  money. 

2699.  By  cessio  you  could  have  got  the  money 
out  of  the  man's  pocket,  could  you  not  ? — Yes ; 
but  people  do  not  go  about  with  100  /.  in  their 
pockets. 

2700.  If  he  had  not  had  the  money,  imprison- 
ment would  not  have  got  it  out  of  him? — I  do  • 
think  he  had  friends  to  pay  it. 

2701.  Do  you  think  that  is  a  thing  which 
should  be  encouraged,  thut  friends  should  be 
compelled  to  pay  for  the  escapades  of  their  rela- 
tives ? — I  do  not  think  anybody  compels  friends 
to  pay. 

2702.  You  would  be  willing  enough  to  make 
a  man  responsible  to  the  utmost  of  his  power  for 
his  own  debts  and  misdeeds,  but  do  you  think  it 
is  any  part  of  the  business  of  the  law  to  make  his 
friends  or  neighbours  pay? — There  is  no  such 
case  within  my  experience  of  the  law  making  his 
friends  or  neighbours  pay 

2703.  In  any  of  these  cases  that  haye  come 
under  your  experience  have  friends  or  neigh- 
bours paid  ?— It  is  possible  that  friends  may  have 
lent  them  money ;  I  could  not  say  as  to  that 

2704.  You  mentioned  that  Sheriff  Stratheame 
had  given  some  judgment  which  led  you  to  infer 
that  daily  and  hourly  payments  were  not  col-  * 
lusive  ? — Yes. 

2705.  How 
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Dr.  Cameron — continued. 

2705.  How  long  since  is  it  that  Sheriff  Strath- 
earne  died  ? — I  could  not  say.    Many  years  ago. 

2706.  You  are  not  aware  whether  other  de- 
cisions have  been  given  since  to  the  same  effect  ? 
— I  am  aware  that  that  is  the  tendency ;  all  the 
evidence  is  published,  and  that  sort  of  thin^.^ 

2707.  Now,  you  have  spoken  about  the  ability ; 
in  committing  a  man  to  prison,  as  you  propose, 
would  you  t^io  into  consideration  his  ability  or 
inability  to  pay? — That  raises  a  very  difficult 
question.     I  would  rather  not  go  into  that, 

2708.  Of  course  there  are  two  sides  to  the 
question  ?— This  is  the  way  I  put  it :  The  class 
of  people  who  are  brought  before  the  court  for 
aliment  is  invariably  able-bodied  people  who  are 
earning  wages.  The  court  will  not  order  aliment, 
in  the  case  of  aliment  being  sued  for  by  an  indi- 
gent father  or  indigent  mother,  unless  the  court 
is  satisfied  that  the  party  is  in  a  position  to 
pay  it. 

2709.  But  if  the  party,  after  having  the  aliment 
decreed  when  he  is  in  a  condition  to  pay,  should 
become  out  of  condition  to  pay  ? — 1  am  not  lawyer 
enough  to  say  whether  h^can  go  back  to  the 
sheriff  to  get  a  remedy  or  not,  but  this  1  know, 
the  Court  does  not  award  aliment  without  being 
satisfied  of  the  ability  to  pay. 

2710.  Take  it  that  a  man  who  is  married  and 
separated  from  his  wife  is  ordered  to  pay  her  a 
certain  aliment,  and  his  circumstances  are  good 
when  that  takes  place,  but  he  fails  afterwards  and 
cannot  pay  aliment.  At  present  he  can  be  im- 
prisoned for  the  aliment.  In  the  proposition  that 
you  make  would  you  have  the  circumstances  of 
his  ability  or  inability  in  such  a  case  taken  into 
consideration  before  sending  him  to  prison  ? — I 
think  keeping  in  view  the  very  exceptional  cases 
that  you  point  out,  the  safest  way  would  be  not 
to  consider  the  matter. 

2711.  The  cases  need  not  be  exceptional.  Take 
another  case  at  the  present  moment  of  an  order 
for  an  illegitimate  child,  that  is  to  say,  one  of 
these  bastardy  orders.  A  man  is  earning  good 
wages  at  the  time  when  decree  is  given  against 
him,  and  there  is  a  considerable  amount  for  ex- 
penses. He  pays  up  for  two  or  three  years. 
Then  he  meets  with  an  accident  it  may  be,  and 
instead  of  earning  30  $.  or  40  s.  a  week  he  cannot 
earn  more  than  10 «. ;  he  cannot  pay  up.  At  the 
present  moment  he  is  liable  to  imprisonment.  In 
connection  with  such  a  case  would  you  have  the 
question  of  ability  considered  by  the  sheriff  or 
not?— If  it  was  simply  to  consider  the  case  of 
bodily  disablement  I  conceive  that  it  would  be 
safe  enough.  There  is  a  direct  line  upon  which 
it  could  go,  but  if  it  is  simply  the  assertion  that  I 
am  unable  to  pay,  and  you  call  upon  the  pursuer 
to  show  that  I  have  the  mioney  or  the  ability  in 
some  other  way  to  pay,  I  think  it  is  a  difficult 
matter.  In  the  case  of  a  bodily  disablement 
through  disease  or  injury  or  something  of  that 
kind,  I  can  see  there  is  a  direct  line. 

2712.  What  is  your  objection  to  allowing  the 
debtor  to  prove  inability  ? — ^I  want  it  ,.to  be  de- 
fined what  is  to  be  meant  by  it. 

2713.  Take  this  case,  take  the  case  in  Glas- 
gow of  a  man  earning  good  wages  and  a  decree  is 

fiven  against  him.     Supposing  such  a  period  of 
epression  occurred  as  occurred  two  years  ago, 
and  the  man  is  thrown  out  of  work  with  thou- 
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sands  of  others,  and  he  falls  behind  with  his  ali- 
ment. Under  present  circumstances  he  can  be 
imprisoned.  In  such  a  case  would  you  imprison 
him  irrespective  of  his  ability  to  fulfil  his  obliga- 
tion, or  would  you  allow  him  to  lead  evidence  of 
his  inability  before  he  could  be  committed  ? — I  do 
not  think  any  pursuer  would  imprison  him,  but 
to  allow  a  man  to  prove  that  he  was  unable  to  get 
work  would  open  a  very  wide  door  indeed.  I  do 
not  know  that  that  could  be  met  anyhow. 

2714.  Ton  adherfe  to  what  you  have  said,  that 
you  would  imprison  a  man  for  not  paying  the 
debt  whether  he  is  able  to  pay  it  or  not? — I 
mean  to  say  I  would  leave  that  power  to  the 
option  of  the  pursuer.  I  would  leave  it  to  the 
discretion  of  the  pursuer  to  implement  the 
sheriff's  order  and  to  imprison  the  debtor. 

2715.  You  have  given  a  number  of  cases  here 
as  having  occurred  m  the  Hamilton  Court  since 
1877;  can  you  tell  us  in  how  many  cases  decrees 
were  given  ?— -I  really  did  not  go  into  that.  No 
doubt  there  would  be  a  decree  in  most  of  them. 

2716.  In  absence? — No.  There  would  be  a 
few  of  them  contested  I  have  no  doubt. 

2717.  But  you  cannot  give  atiy  evidence? — 
No ;  I  really  did  not  turn  my  attention  to  that. 

2718.  You  told  us  you  were  strongly  in  favour 
of  some  modification  beini?  made  in  the  present 
law  ?-^  Yes. 

2719.  But  it  is  useless  in  cases  in  which  some 
compulsiter  for  payment  of  aliment  was  made? — 
Yes. 

2720.  It  is  practically  unavoidable  ?"—  Yes,  to 
a  certain  class. 

2721.  You  have  spoken  of  analogous  cases  of 
imprisonment  under  certain  clauses  of  the 
Education  Act?— Yes. 

2722.  These  clauses  inflict  a  fine,  you  told  us, 
not  exceeding  20  s.  ? — Yes,  or  a  short  period  of 
imprisonment ;   I  do  not  know  how  long. 

2723.  You  told  us  you  had  no  imprisonment 
in  those  cases  ? — None. 

2724.  You  have  not,  as  an  officer  of  the 
Wishaw  Parochial  Board,  known  of  any  case  in 
which  persons  unable  to  pay  school  fees,  but  not 
paupers,  have  obtained  an  order  from  the  sheriff 
upon  the  parochial  board  to  pay  their  fees  for 
them? — No;  but  I  have  known  people  who 
could  not  afford  to  pay  their  fees  get  sentence  of 
imprisonment. 

2725.  In  Wishaw?— In  Wishaw;  but  they 
mi^ht  have  got  the  parochial  board  to  educate 
their  children,  and  the  neglect  was  in  not  sending 
the  child  to  school;  there  was  no  question  of 
fees  in  the  case. 

2726.  Therefore  the  case  is  not  an  illustration 
of  the  man  paying  20  8.  instead  of  going  to  prison; 
it  is  an  illustration  of  punishment  for  neglect  ? — 
It  is  an  illustration  of  how  the  very  poor  class  of 
people  will  pay  rather  than  go  to  prison ;  they 
will  pay  what  they  can,  and  they  do  pay ;  I  -do 
not  know  how  they  get  it. 

Mr.  Earp. 

2727.  They  are  generally  householders? — 
They  are  mostly  householders;  but  I  have  been 
in  houses  and  have  taken  them  out  for  that  pur- 
pose, where  there  was  no  more  furniture  than  the 
floor  here  under  my  feet. 

P  3  2728.  The 
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Dr.  Cameron^ 

2728.  The  imprisonment  for  that  is  not  made 
as  a  compulsiter  to  pay  the  school  fees  ? — No  ; 
what  I  mentioned  tne  point  for  was  simplj  to 
illustrate  the  fear  imprisonment  has  upon  certain 
classes  of  the  community  in  making  them  pay 
money. 

2729.  Nobody  likes  to  be  put  in  prison  ? — I 
should  think  not. 

2730.  You  stated  as  a  strong  argument  against 
the  proposal  for  abolition  of  imprisonment  for 
alimentary  debts,  that  it  would  largely  increase, 
the  parochial  rates  ? — Yes. 

2731.  In  what  way  ?--Becau8e  it  would  leave 
all  indigent  parents  whose  children  were  unna- 
tural enough  to  neglect  them  to  be  charged 
against  the  parochial  rates. 

2732.  Do  you  often  imprison  children  for 
aliment  for  their  parents  ? — 1  have  never  required 
to  put  them  in  force ;  I  have  had  decrees,  and  I 
have  had  the  power  to  do  it,  but  1  have  never  put 
them  in  force  myself. 

2733.  For  how  long  ? — We  have  been  working 
away  at  it  for  nearly  40  years  now,  but  I  can  go 
back  for  about  30  years. 

2734.  During  the  30  years  you  have  never 
imprisoned  a  cnild  for  that? — Never.  I  have 
had  to  tell  them  they  were  going  to  be  put  there 
unless  they  paid,  and  they  have  paid. 

2735.  Are  you  aware  that  there  has  been 
similar  experience  over  Scotland,  and  that  during 
the  year  1880  there  was  not  a  single  imprison- 
ment?— I  have  no  doubt  of  it,  but  still  the  power 
of  imprisonment  remains. 

2736.  If  there  was  imprisonment  for  illegiti- 
mate children,  how  would  that  affect  you  ?— I  do 
not  think  it  would  make  much  diflference,  be- 
cause, as  I  have  explained  before,  our  parochial 
board  does  not  prosecute  fathers  of  illegitimate 
children,  but  they  send  the  mother  and  child  to 
the  poor-house,  and  let  them  adjust  the  matter  as 
best  they  can. 

2737.  When  the  mother  of  the  child  comes  to 
the  poor-house,  do  they  do  nothing  further  ? — 
Yes,  they  feed  the  mother  and  the  child. 

2738.  But  why  do  they  not  prosecute  the 
father  as  a  rogue  and  vagabond  r — Because  it 
would  be  throwing  away  more  of  the  public 
money. 

2739.  How? — There  would  be  the  necessary 
expenses  incurred  of  prosecuting  the  man  in  the 
Sheriff  Court. 

2740.  How  much  would  that  amount  to? — 
Supposing  it  was  a  decree  in  absence,  it  would 
not  oe  less  than  3  /.,  and  if  it  was  a  contested 
matter  it  might  be  four  or  five  times  that  sum, 
according  to  the  determined  nature  of  the  de-- 
fence. 

2741.  How  much  would  it  cost  to  keep  the 
mother  and  illegitimate  child  in  the  poor-house 

Eer  annum  ? — 1  should  say,  about  14  /.  a  year, 
ut  then  they  would  not  perhaps  keep  her  above 
six  or  eight  months. 

2742.  If  she  has  more  than  one  illegitimate 
child,  do  they  aliment  her  out  of  doors  ? — There 
are  exceptional  cases  where  that  is  done,  but 
they  are  exceptional. 

2743.  As  a  matter  of  fact,  you  are  aware  that 
you  have  tha  remedy  of  prosecuting  these 
fathers  as  rogues  and  vagabonds? — No  doubt 
of  it. 


Dr.  Cameron — continued. 

2744.  I  think  you  mentioned  the  case  of  a  man 
who  had  his  fingers  spoiled  by  the  oakum  pick- 
ing ? — That  is  a  different  class  of  case. 

2745.  Was  that  the  case  of  a  married  man? — 
Yes,  that  was  the  case  of  a  married  man.  All 
that  was  required  in  that  case  was  simply  for 
the  inspector  of  the  poor  to  present  an  applica- 
tion to  the  sheriff,  having  got  a  concurrence  of 
the  fiscal,  and  handed  it  to  an  officer,  no  expense 
was  involved.  It  simply  stated  the  actual  fact 
that  the  man  had  failed  to  aliment  his  wife  and 
children. 

2746.  Civil  imprisonment  would  not  be  avail- 
able until  all  that  was  given? — You  mtist 
establish  the  paternity  in  the  case  of  a  civil  de- 
cree. 

2747.  Let  us  suppose  that  the  civil  decree  had 
been  obtained ;  of  course,  imprisonment  at  the 
woman's  expense  at  present  cannot  follow  until 
decree  has  been  obtained  ? — Exactly. 

2748.  It  could  not  follow  at  the  instance  of 
the  parochial  board  ;  but  if  the  woman  got  that 
decree,  and  the  man  reused  or  neglected  to  pay 
the  aliment,  would  you  in  such  a  case  take  the 
woman  into  a  poorhouse  ? — Certainly,  we  would 
take  the  woman  ;  she  could  not  starve. 

2749.  You  would  not  .require  any  proof  of 
paternity ;  you  would  have  the  decree  ? — Yes. 

2750.  In  that  case  you  would  proceed  against 
the  man  as  a  rogue  and  vagabond  ?— If  I  were  to 
talk  of  my  own  views  about  it,  I  should  say  one 
thing,  but  I  am  not  able  to  say  so* 

2751.  What  is  vour  rule  in  such  cases? — Oh, 
they  do  not  interfere. 

2752.  That  is  not  the  practice  of  every  paro- 
chial board  ? — I  do  not  think  it  is ;  I  am  simply 
talking  of  the  parish  of  Cambusneatham,  whicn 
I  know  thoroughly, 

2753.  Have  you  had  anv  cases  of  women  in  the 
poorhouse  who  have  had  dfecrees? — Oh  yes. 

2754.  In  those  cases,  the  parochial  board  has 
not  departed  from  its  rule?— No. 

2755.  Now  we  come  to  the  case  of  meditatione 
ftiffCB  warrants ;  you  told  us  that  in  boroughs,  the 
magistrates  do  not  generally  grant  these  war- 
rants?—Not  so  far  as  I  am  aware,  but  the 
magistrates  may  do  so,  and  in  many  boroughs 
they  are  justices  of  the  peace. 

2756.  You  told  us  that  as  a  matter  of  practice 
they  did  not? — Not  simply  in  the  capacity  of 
borough  magistrates,  mark  you. 

2757.  But  as  justices  they  do? — As  justices, 
they  do,  no  doubt. 

2758.  Where  did  this  New  Zealand  case  occur 
of  which  you  spoke? — The  New  Zealand  case 
occurred  in  the  village  of  Cambusnetham,  which 
is  a  portion  of  the  borough  of.Wishaw. 

2759.  Are  there  any  resident  iustices  there  ? 
— There  are  no  resident  justices  m  Wishaw,  but 
our  provost,  and  he  is  not  always  at  home.  He 
is  a  coal  master,  and  is  sometimes  in  Edinburgh, 
and  sometimes  in  Glasgow.  We  have  very  great 
difficulty,  I  can  tell  you,  to  get  a  justice 
there. 

2760.  This  case  occurred  whilst  the  law  was 
in  its  present  state  ? — Exactly ;  and  I  was 
pointing  out  the  instance  of  it. 

2761.  You  would  have  gone  to  any  justice? — 
There  was  no  justice  nearer  than  Hamilton,  and 
it  was  usual  to  go  to  the  sheriff  substitute. 

2762.  How 
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Dr.  CoiTi^on^  continued. 

2762.  How  many  days  elapsed  before  the  man 
bolted  ? — I  think,  after  he  was  before  the  court 
of  the  sheriffy  and  had  passed  his  word  of  honour 
that  he  would  remain,  it  was  five  or  six  days 
before  he  finally  set  off. 

2763.  You  had  that  opportunity  of  taking 
him  ?— It  was  unfinished,  I  assure  you,  solely  in 
consequence  of  the  peculiar  position  of  the  judge; 
we  could  not  get  the  matter  settled.  There  was 
an  arrangement  about  that ;  these  matters,  as  a 
rule,  turn  up  at  all  inconvenient  times  ;  7,  8,  9, 
10  or  11  o'clock  at  night  we  may  get  the  informa- 
tion, and  that  is  tne  reason  that  the  delay 
occurs. 

2764.  This  example  is  quite  as  much  an  illus- 
tration of  the  imperfection  bf  the  present  existing 
law? — The  law,  to  a  certain  extent,  talking 
locally,  is  imperfect,  because  we  have  no  locid 
magistrates  except  the  one  whom  I  have  men- 
tioned. 

2765.  About  the  limitation  for  rates ;  persons 
who  are  considered  unable  to  pay  rates  are  ex- 
cused, are  they  not,  on  the  ground  of  poverty  ? — 
That  is  the  only  ground  upon  which  tney  are  en- 
titied  to  be  excused. 

2766.  If  they  are  not  excused  they  are  held 
by  the  public  authorities  to  be  able  to  pay  ? — 
xes. 

2767.  Imprisonment  in  other  cases  is,  I  sup- 
pose, rather  for  contumacy?— I  do  not  know 
what  you  call  it ;  it  is  to  get  payment  of  the 
money. 

2768.  Who  decides  the  point  as  to  the  poverty  ? 
— The  parochial  board. 

2769.  How  many  cases  have  you  had  in  which 
you  have  imprisoned? — I  never  imprisoned  in  a 
single  case. 

2770.  But  in  how  many,  cases  have  you 
tiireatened  imprisonment  say  within  the  last  two 
years  ? — I  do  not  think  there  have  been  above  five 
m  a  year,  and  we  have  somewhere  between 
2,000  and  3,000  ratepayers. 

27  7 1 .  Let  us  take  your  experience  in  November 
of  last  year ;  what  is  the  result  of  that  ?  Have 
you  had  to  threaten  imprisonment  in  any  case 
there  ? — Not  yet,  but  I  suspect  we  shall  have. 

2772.  Take  the  year  before  ?— The  year  before 
fhat  I  was  telling  you  about  the  cabinet-maker. 

2773.  That  was  the  25  5.  case?— Yes,  I  think 
so. 

2774.  Could  you  go  back  a  little  further,  and 
let  us  know  something  about  the  details  of  any 
previous  cases.  What  I  mean  is  the  amount  of 
the  rates  involved? — I  think  as  a  rule  if  the 
clause  is  to  be  pressed  in  that  way,  the  rates  may 
not  run  above  from  5  5.  6  </.  to  7  «.  6  d. 

2775.  Have  you  ever  in  your  experience  had 
a  case  amounting  to  2  /.,  in  which  you  have  had 
to  threaten  them  with  imprisonment? — Yes;  I 
mind  of  one  which  is  two  or  three  years  a^o ;  a 
farmer  who  had  got  as  we  call  a  little  ^'stickey.** 

2776.  What  did  you  do  with  him?— We  said, 
'*  You  must  pay  this  or  go  down  to  Hamilton." 

2777.  What  was  the  amount  of  the  rate? — 
Somewhere  about  3  /.  10  s. 

2778.  Do  you  think  a  farmer  would  be  willing 
to  go  for  three  or  four  weeks  to  prison  rather 
than  pay  3  /.  10  s.  ? — I  do  not  think  it.  He  was  not 
one  to  go  to  prison  at  all ;  he  paid  rather  than 
go  there. 

0.107. 
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2779.  These  are  simply  your  views  with  regard 
to  the  efficacy  of  the .  term  proposed ;  you  think 
in  every  case  that  has  occurred  within  your 
experience  a  man  would  rather  pay  than  go  to 
prison? — Well,  the  Scotch  people  are  particularly 
"  dour,"  and  there  is  no  telling  what  they  might 
do  when  their  backs  get  up  about  a  matter. 
This  is  not  a  fine,  but  a  debt;  it  is  a  thing 
necessary  for  the  alimenting  of  these  parties. 

2780.  But  not  the  rates  ? — Yes,  the  poor  rates 
are. 

2781.  For  the  alimenting  of  whom,  tiie  in- 
spector?—Yes,  the  inspectors  and  the  collectors 
too. 

Mr.  Buchanan. 

2782.  I  understood  you  to  state  that  the  power 
to  imprison  has  been  effectual,  without  being 
enforced,  in  eight  out  of  every  ten  cases  ? — Yes ; 
I  think  so,  speaking  roughly. 

2783.  In  those  you  include  bastardy  cases, 
general  alimentary  cases  of  wives  and  children, 
and  also  cases  for  recovery  of  rates  and  taxes  ? — 
—I  was  not  thinking  of  rates  and  taxes  when  I 
said  that. 

2784.  It  is  your  general  experience  with 
regard  to  alimentary  debts  ? — Yes. 

Chairman. 

,  2785.  You  stated,  1  think,  that  you  did  not 
keep  in  the  poorhouse  a  mother  of  a  bastard 
child,  with  her  bastard  child,  more  than  six 
montbs  ? — From  six  to  eight  months,  that  is  to 
say  provided  they  are  quite  in  good  health. 

2786.  Wbat  terminates  their  being  kept  there? 
— The  inspector  may  terminate  that,  but  tiiey 
generally  get  tired,  and  get  out  as  soon  as  they 
are  able  to  do  something. 

2787.  TJiey  begin  to  work  for  their  own 
bastard  children  ? — Yes. 

2788.  That  is  in  the  cases  you  have  spoken  to 
where  the  limit  has  been  six  or  eight  months  ? — 
Yes ;  we  find  they  get  out  as  soon  as  they  are 
able  to  do  something  to  get  a  living. 

2789.  There  is  another  point  as  to  which  I  am 
not  sure  whether  your  two  answers  agree.  Is  your 
view  fhat  the  imprisonment  itself  should  proceed 
upon  a  civil  debt  to  be  founded  upon  contempt 
of  court? — That  was  the  view  I  was  taking  of  it. 
The  judge  orders  him  to  do  so-and-so,  and  he 
fails  to  do  it,  and  it  is  in  respect  that  he  has 
failed  to  obey  the  order  of  the  judge  that  I  would 
imprison  him. 

2790.  Do  you  know  a  case  in  which  a  man  has 
been  imprisoned  twice  for  the  same  contempt  of 
court?— I  cannot  say  I  do.  Take  this  point. 
The  thing  proceeds  step  by  step.  The  aliment  is 
ordered  to  be  paid  quarterly,  and  in  advance,  and 
I  presume  tYerj  quarter  as  the  matter  arises 
there  is  a  disobedience  of  the  order. 

2791.  I  quite  appreciate  that  for  each  accruing 
debt  there  might  be  a  separate  fresh  imprison- 
ment; but  do  I  understand  you  to  say  that  you 
would  imprison  a  man  twice  upon  the  same 
decree? — -This  is  what  I  want  you  to  under- 
stand. The  sheriff,  as  I  have  paid,  orders  pay- 
ment of  8  /.  quarterly  in  advance,  and  the  first 
payment  of  2  /.  falls  due,  which  is  unpaid ;  we 
then  suppose  after  a  lapse  of  time,  say  eight  days, 
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CAairman— continued, 
the  man  is  sent  to  prison,  and  comes  out  without 
paying.  I  shall  then  suppose  there  are  no 
further  proceedings  taken  until  another  quarter 
passes,  I  should  then  represent  it  to  the  court 
that  this  man  had  allowed  4/.  to  become  due 
without  paying,  and  the  matter  is  then  for  the 
sheriff* 

2792.  In  that  case  there  is  the  element  of  a 
fresh  debt  to  the  extent  of  2 1.  ? — Yes. 

2793.  Would  you  imprison  the  man  twice  for 
the  first  sum  of  2  /.  Suppose  he  has  paid  the 
second  2  /.,  and  that  simply  the  first  2  /.  is  hang- 
ing over  his  head ;  would  you  think  it  right  to 
impnson  him  a  second  time  for  that? — I  think 
so;  the  payment  would  be  applied  to  the  21.  first 
due. 

2794.  And  that  would  be  for  his  contempt  ? — 
Yes,  he  has  still  disobeyed  the  order  of  the 
court. 

2795.  There  is  no  analogy  for  that,  is  there  ? — 

1  do  not  think  there  is. 

2796.  That  is  your  view  at  all  events?— Yes. 

2797.  Even  supposing  his  imprisonment  was 
not  to  be  more  than  once  for  the  same  period's 
aliment,  you  would  make  a  fresh  period  of  im- 
prisonment run  for  that  fresh  period  of  aliment  ? 
— Clearly  ;  there  is  no  doubt  of  that.  I  would 
say  he  had  then  failed  to  pay  4  /.  in  place  of  the 

2  i.  to  begin  with. 

Colonel  Alexander. 

2798.  We  have  been  told  by  the  governors  of 
two  prisons  that  there  are  two  sides  in  every 
prison,  a  civil  side  and  a  criminal  side ;  do  you 
propose  that  a  man  imprisoned  for  the  non-pay- 
ment of  an  alimentary  debt  should  be  confined  to 
the  criminal  side  or  the  civil  side  ? — I  certainly 
would  put  him  on  the  criminal  side ;  that  is  I 
would  make  him  conform  to  the  prison  rules  that 
criminals  have  to  conform  to.  On  the  civil  side 
(I  am  not  the  governor  of  a  prison,  but  I  have 
Deen  in  them  too  often),  there  is  no  regular  dis- 
cipline maintained  at  all.  They  simjJy  retain 
the  person  of  the  debtor  there,  and  the  debtors 

lay  at  pitch  and  toss,  and  all  sorts  of  games.     I 
■0  not  know  that  they  play  at  cards  now,  but 
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you  get  them  playing  at  draughts,  and  all  sorts 
of  thmgs. 

2799.  But  would  you  make  a  man  who  was 
imprisoned  for  non-payment  of  an  alimentary  debt 
associate  with  crimmaJs  ? — I  certainly  would  not 
make  him  associate  with  criminals.    . 

2800.  There  are  only  two  sides  to  the  prison  ; 
we  have  it  in  evidence  from  the  governors  of  the 
two  prisons  at  Ayr  and  Glasgow  that  there  are 
only  two  sides  to  every  prison,  a  civil  side  and  a 
criminal  side,  and  a  man  must  be  confined  on  one 
or  other  of  the  two  sides ;  would  you  confine  a 
man  for  non-payment  of  an  alimentaiy  debt  on 
the  civil  side  or  on  the  criminal  side  ? — 1  presume 
if  this  Bill  becomes  law  there  will  be  no  civil 
side.  It  will  be  all  one  side.  But  I  would  make 
him  conform  to  the  rules  maintained  on  the  cri- 
minal side,  although  not  to  be  associated  in  his 
cell  with  criminals  or  to  keep  company  ivith 
criminals. 

2801.  You  would  have,  in  fact,  three  divisions 
in  prisons? — I  do  not  think  there  would  be  a 
further  division  than  the  fact  that  the  man  was 
not  kept  in  that  exact  company,  rubbing  shoulders 
in  the  same  cell  with  the  criminal. 

2802.  Is  not  the  real  punishment  of  criminal 
imprisonment  not  so  much  the  work  that  the  cri- 
minal is  subject  to  as  the  disgrace  attaching  to 
such  imprisonment  ? — I  am  inclined  to  think  that 
to  a  certain  class  the  disgrace  being  the  only 
punishment,  it  would  be  as  well  to  leave  them 
outside  altogether,  because  they  do  not  feel  it  is 
a  disgrace  at  all. 

Mr.  Grant 

2803.  You  stated  that  in  your  district  when  a 
woman  has  an  illegitimate  chiid,  your  parish 
authorities,  or  your  public  authorities,  take  the 
woman  into  the  workhouse,  and  the  child  ? — If 
they  have  got  to  aliment  her  at  all,  that  is  the 
place  where  aliment  is  given ;  but  the  case  is 
somewhat  exceptional. 

2804.  Does  your  board  ever  help  the  woman  to 
aliment  the  man  whom  she  may  have  put  in  prison? 
— Never ;  I  have  never  known  such  a  case  occur 
on  our  board. 


Mr.  BoBEBT  Archibald,  called  in ;  and  Examined. 


Chairman. 

2805.  What  are  you? — A  solicitor,  in  Hamil- 
ton. 

2806.  Are  you  also  a  bank  agent? — I  am; 
I  am  also  a  member  of  the  town  council,  and 
one  of  the  magistrates  of  Hamilton. 

2807.  Have  you  had  experience  of  the  work- 
inj5  of  the  existing  law  of  civil  imprisonment  for 
alunentary  debts?— I  have^  I  have  been  in 
business  in  Hamilton  for  12  years. 

2808.  Practising  as  a  solicitor? — Practising 
as  a  solicitor.  During  that  time  I  have  had  a 
large  number  of  cases  in  my  own  hands.  For  a 
number  of  years  under  the  appointment  of  the 
court,  I  was  agent  for  the  poor. 

2809.  I  suppose  you  would  act  as  agent  for 
many  women  who  found  it  necessary  to  obtain 
paternity  orders? — A  great  many. 

2810.  Do  you  think  civil  imprisonment  is  a 


Chainnan — continued. 

useful  compulsitor  to  obtain  the  payment  of 
alimentary  debts? — I  have  found  that  in  very 
few  cases  it  failed,  or  that  you  have  required  to 
keep  the  parties  in  prison. 

2811.  vVill  you  explain  that  a  little  more  at 
large.  Do  you  find  tnat  obtaining:  and  serving 
a  warrant  oi  imprisonment  usually  brings  forth 
the  money  ? — It  does. 

2812.  In  what  proportion  of  cases  in  which 
it  is  served?  —  I  should  almost  say  nine  out 
of  10. 

2813.  In  the  cases  where  it  is  necessary 
actually  to  imprison,  what  is  the  effect? — I  have 
only  found  that  in  verv  few  cases  that  the  man, 
especially  in  these  illegitimacy  cases,  has  re- 
mained in  prison  beyond  a  very  short  time. 

2814.  What  leads  to  their  getting  out? — 
They  find  the  money.     I  have  not  found  a  single 
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case  in  which,  if  the  man  liked  to  work,  he  has 
not -been  able  to  pay. 

2815.  Is  it  your  experience  that  the  fathers 
of  bastard  children  are  invariably  able  to  aliment 
them  ? — I  have  not  foimd  one  where  they  were 
not  able  to  aliment  them  if  they  liked  to 
work. 

2816.  They  are  of  the  able«bodied  wage-earn- 
ing class  ? — They  are. 

2817.  Do  you  think  it  would  be  wise  totally 
to  abolish  imjmsonment  for  alimentary  debts  ? — 
I  should  say,  no. 

2818.  You  would  not  be  in  favour  of  totally 
abolishing  imprisonment  for  alimentary  debts  ? — 
I  would  not. 

2819.  What  do  you  think  would  be  the  effect 
of  a  total  abolishing  of  imprisonment? — ^That 
these  debts  would  not  be  recoverable  in  a  great 
many  instances. 

2820.  Are  there,  in  your  judgment,  anv  defects 
in  the  existing  law  of  imprisonment  which  you 
think  could  be  removed  ? — I  think  it  works  very 
well  at  the  present  moment,  and  is  as  good  as 
anything  else  which  could  be  substituted  for  it. 

2821.  Does  it  appear  to  you  that  the'  require- 
ment, that  the  incarcerating  creditor  shall  find 
aliment  for  the  imprisoning  debtor  is  a  defect  in 
the  existing  law  ?— I  have  not  found  any  diffi- 
culty in  it.  The  aliment  is  so  very  small  which 
is  allowed  in  our  district,  that  there  is  no  hard- 
ship. 

2822.  What  is  the  aliment  in  your  district  ? — 
Fourpence-halfpenny  a  day. 

2823.  But  even  4^  d.  per  day  would  be  diffi- 
cult  for  all  mothers  of  all  the  bastard  children 
to  find? — I  have  not  found  one  single  case  where 
they  could  not  find  the  aliment  for  a  period  suffi- 
cient to  get  payment  from  the  father. 

2824.  The  aliment  they  would  have  to  find 
would  be  more  than  the  aliment  which  had  been 
found  due  to  them,  even  at  that  rate  ? — That  is 
so. 

2825.  Still  your  experience  is  that  they  find 
it  long  enough  to  insure  the  money  being  paid  ? 
— ^Yes. 

2826.  Do  you  think  it  would  be  an  improve- 
ment of  the  law  to  make  it  not  necessary  that  the 
incarcerating  creditor  should  find  aliment  ? — No ; 
I  do  not  think  there  is  any  case  for  altering  it 
from  my  experience,  and  I  have  had  almost,  I 
may  say,  hundreds  of  cases  through  my  hands. 

2827.  You  may  be  aware  that  there  have  been 
two  alternative  suggestions  made  as  to  the  pre- 
sent law,  and  assuming  the  imprisonment  was  not 
to  be  totally  abolished.  There  has  been  the  sug- 
gestion made  that  imprisonment  should  proceed 
at  the  suit  of  the  procurator  fiscal,  he  being 
first  satisfied  that  the  debtor  is  able  to  pay  the 
debt ;  what  do  you  say  to  that  projposal  ? — That 
would  require  two  suits  instead  of  one.  There 
is  the  original  suit  under  which  the  decree  is  got, 
and  in  my  opinion  that  is  quite  effectual. 

2828.  Would  there  appear  to  you  to  be  any 
objection  to  convert  the  Dability  lor  a  civil  debt 
into  a  quasi-criminal  liability  ? — You  stamp  the 
man  as  a  criminal,  that  is  one  strong  objection 
to  it. 

2829.  Would  the  disgrace  attending  it  be  dis* 
proportioned  to  the  default  in  paying  a  civil  debt  ? 
— ^I  think  so. 
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2830.  Do  you  think  the  procurators  fiscal 
would  object  to  having  that  addition  lai«l  upon 
their  work  ? — No  doubt  they  would. 

2831.  Are  they  usually  in  the  more  populous 
localities  of  Scotland  very  hard-worked  officials 
now  ? — As  a  rule  they  are,  and  in  our  district 
their  work  is  very  hard. 

2832.  In  such  districts  there  would  be  many 
cases  where,  if  the  law  were  altered  in  that  di- 
rection, they  would  be  asked  to  intervene? — 
Their  duties  would  increase  if  the  law  were 
altered  in  that  direction ;  I  think  so. 

2833.  That  would  increase? — The  cases  which 
would  require  to  go  to  the  fiscals. 

Mr.  Orr  Ewing. 

2834.  Cases  of  bastardy  you  mean  ? — I  do. 

Chairman. 

2835.  Supposing  that  every  woman  who  had 
got  a  decree  for  the  aliment  of  a  bastard  child 
could,  without  expense,  invoke  the  aid  of  the 
fiscal,  would  ihey  not  be  all  ready  to  do  it  ? — 
Certainly  they  would ;  they  would  get  their 
original  decree  altogether  without  expenses. 

2836.  From  the  poor's  agent  ? — Yes. 

2837.  But  then,  as  the  law  at  present  stands^ 
there  is  the  additional  requirement  of  aliment  ? — 
That  never  lasts  lone. 

2838.  You  think  that  is  not  prohibitory  to  any 
extent  ? — It  is  not. 

2839.  The  suggestion  has  also  been  made  as 
an  alternative  to  the  existing  law  that  imprison- 
ment should  proceed  upon  the  sentence  of  a  judge 
who  would  limit  the  time;  do  you  approve  of 
that  ?— No,  it  is  difficult  to  work  it  out. 

^  2840.  What  would  be  the  difficulties,  do  you 
think  ? — The  difficulties  I  have  heard  suggested 
to  it  are  the  imprisoning  a  man  a  second  time. 
Supposing  you  .take  a  warrant  to  imprison  a  man 
just  now,  if  you  have  a  simple  decree  you  have 
the  option  of  putting  it  in  force  or  not,  but  if  you 
get  a  criminal  decree  you  must  put  it  in  force  at 
once. 

2841.  The  result  of  your  evidence  is  that  you 
would  not  desire  an  alteration  of  the  law  in  this 
matter  ? — I  do  not.  I  am  authorised  to  state  for 
the  society  of  solicitors  in  Hamilton,  represent- 
ing the  profession  in  the  whole  district,  that  they 
are  also  opposed  to  it. 

2842.  They  are  not  only  opposed  to  the  pro- 
posals of  the  Bill,  but  they  are  opposed  to  any 
alteration  ? — ^They  are  opposed  to  any  alteration 
at  all. 

2843.  This  is  an  important  and  populous  dis- 
trict ? — It  is.  I  know  that  the  population  attached 
to  our  courts  is  over  100,000. 

2844.  Have  you  any  idea  how  many  bastardy 
cases  come  into  your  courts  in  the  year? — It 
varies  from  time  to  time,  but  I  do  not  think  we 
have  ever  less  than  70  in  a  year. 

2845.  Have  you  looked  at  the  proposals  in 
this  Bill  relative  to  meditationefuffCB  warrants  ? — 
I  have. 

2846.  What  do  you  think  of  them?— We  find 
just  now  that  it  is  in  very  exceptional  cases  that 
is  required.  Unless  it  stands  as  it  is  just  now  it 
would  be  useless.  The  part}  applying  has  to 
depone  to  the  truth  of  the  statements,  Jind  of 
course  is  responsible  for  any  consequences  that 
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may  follgw.      If   any  alteration   were   made  it 
would  just  give  a  party  the  opportunity  of  being 
away  before  the  warrant  could  be  got. 

2847.  Do  you  approve  of  the  suggestion  to 
limit  the  power  of  granting  the  warrant  to  the 
sheriff  or  the  sheriff  substitute? — T  do. 

2848.  You  approve  of  that  limitation  ? — Yes, 
I  approve  of  it. 

2849.  Why  do  you  approve  of  it?— Because 
I  do  not  find  any  difficulty  in  finding  a  sheriff. 
We  have  three  gentlemen  in  Hamilton^  any  one 
of  whom  can  act. 

2850.  You  have  all  the  sheriffs  at  hand?— 
Yes. 

2851.  Are  any  of  them  honorary  sheriffs- 
substitute  ? — Two  of  them  are. 

2852.  Are  they  willing  to  act  as  to  these 
matters?— Quite  willing.  If  the  sheriff  is  not 
there  himself,  we  present  the  petition  to  the 
sheriff  clerk;  he  writes  the  warrant  and  initiab 
it,  and  they  take  the  prisoner  before  the  sheriff. 

2853.  You  have  no  experience  of  applications 
to  justices  on  such  warrants? — Yes,  I  have  made 
applications  myself  to  justices. 

2854.  SuccesfuUy  ?— Yes. 

2855.  Do  jrou  find  that  they  have  exercised 
their  power  mtelligently  ? — They  seemed  rather 
to  prefer  that  we  should  go  to  the  sheriff. 

2856.  You  have  gone  to  him  when  accessible? 
—Yes. 

2857.  I  presume  you  have  not  had  experience 
of  thinly  populated  districts  ? — Yes,  I  have» 

2858.  Where  the  sheriff  has  been  absent  at  a 
long  distance  ? — Yes. 

2859.  Do  you  think  there  would  be  incon- 
venience caused  in  such  districts  by  limiting  the 
power  of  granting  warrants  to  the  sheriff  ?-r-Of 
course  it  depends  upon  the  distance.  There  are 
districts  in  our  county  where  it  would  be  incon- 
venient, if  the  application  was  required  to  be 
made  to  find  a  sheriff. 

2860.  Would  you  prefer  in  such  cases  to  leave 
it  to  the  justices? — Generally,  I  should  say 
yes. 

2861.  You  think  that  is  a  kind  of  jurisdiction 
which  justices  would  exercise  intelligently? — Oh, 
quite. 

2862.  You  see  the  proposal  in  the  Bill  to  limit 
the  period  of  imprisonment  for  rates  and  assess- 
ments. What  is  your  opinion  upon  that? — I 
have  not  known  of  a  single  case  of  imprisonment 
for  rates  in  our  district. 

2863.  Have  you  known  of  warrants  of  im- 
prisonment being  taken  out? — There  is  the 
general  warrant  which  covers  power  to  im- 
prison. 

2864.  Have  you  ever  known  it  necessary  to 
threaten  people  ? — No. 

2865.  All  the  people  pay  their  rates  voluntarily? 
Yes. 

2866.  Ratepayers  are  usually  householders  ? — 
Yes,  they  usually  are. 

2867.  And  have  usually  something,  of  course, 
to  attach  ? — Yes. 

2868.  Have  you  had  any  experience  of  law- 
burrows  ? — I  have  not  seen  a  case  of  law-burrows 
in  our  district  for  a  great  number  of  years. 

2869.  For  how  long  ? — There  was  one,  I  think, 
about  five  or  six  years  ago. 

2870.  Is  it  a  useful  remedy,  do  you  think,  or 


Chairman — continued. 

would  you  be  satisfied  to  abolish  it  ? — It  is  useful 
only  in  extreme  cases,  and  it  is  very  seldom 
resorted  to. 

2871.  What  kind  of  case  was  it  that  you  had 
in  view  ? — The  case  of  a  wife  against  her  husband, 
and  after  that  the  husband  raised  a  correspondent 
action  against  the  wife. 

2872.  That  is  a  common  course  ? — Yes, 

2873.  What  was  the  result?— I  think  the 
result  was  that  both  cases  dropped,  but  I  am 
not  quite  sure. 

2874.  Were  they  not  in  the  same  position  as 
if  neither  had  begun  ? — Yes,  just  exactly  that. 

2875.  It  did  not  do  much  good  or  much  harm  ? 
— It  made  them  friends. 

2876.  You  see  the  proposal  in  the  Bill  to  fix 
1 «.  as  a  minimum  for  aliment ;  what  do  you 
think  of  that  proposal  ? — I  think  it  is  too  much. 

2877.  Your  standard  rate  being  4^  d.  ? — Ye^ 
for  a  longjperiod  of  years. 

2878.  Would  you  prefer  to  leave  the  power 
of  fixing  the  rate  to  the  sheriff? — At  present  it  is 
lefl  to  me  magistrate. 

2879.  The  sheriff  is  the  magistrate  ?— Yes. 
2880.. Is  there  anything  else  that  you  would 

desire  to  say  on  your  own  behalf,  ot  on  behalf  of 
the  bodv  whom  you  represent? — I  think  not. 
This  Bill  was  considerea  by  the  Parliamentary 
Bill  Committee,  and  then  by  the  town  council, 
and  they  petitioned  against  it.  It  was  unani- 
mouslpr  agreed  to  by  the  committee  and  the 
conned  to  petition  against  the  Bill. 

2881.  You  think  tiie  views  that  you  have  been 
expressing  are  shared,  not  only  by  the  legal 
body  of  which  you  are  a  member,  but  by  the 
mi^trates  and  town  council  of  Hainilton  ?— Yes, 
and  by  the  general  public,  not  only  of  Hamilton, 
but  of  the  district. 

Sir  John  Hay. 

2882.  Is  not  the  aliment  of  4)^,  which  you 
describe  to  be  the  sum  at  Hamilton,  lower  tnan 
it  is  in  other  parts  of  Scotland  ? — It  is  muck 
lower  than  in  any  other  place. 

2883.  Is  there  any  supplement  paid  to  assist 
the  prisoner? — We  generally  find  the  parties 
themselves  have  some  sort  of  means  that  they 
can  draw  upon  when  they  are  put  in  prison.  In 
alimentary  cases  it  is  generally  from  pure  obsti- 
nacy they  will  not  pay. 

2884.  There  ia  no  arrangement  made  by  which 
the  Poor  Law  Board  supplement  the  aliment  I — 
None. 

Mr.  Ramsay. 

2885.  Do  the  majority  of  alimentary  cases  in 
your  district  consist  of  cases  of  bastardy  ?  — The 
whole  of  them  are  bastardy  cases. 

2886.  Are  you  satisfied  with  the  mode  in 
which  the  law  determines  the  question  of 
paternity  at  the  present  time  ? — Yes. 

2887.  There  are  some  instances  in  which  the 
men  refuse  to  make  payment  because  they  dis- 
claim the  paternity? — Yes;  but  then  tliat  of 
course  is  judged  of  by  the  court  upon  a  fair 
trial.  I  must  say,  all  these  people  who  come 
before  the  judge  have  a  fair  trial,  and  are  always 
defended. 

2888.  Is  it  the  case  that  the  oath  of  the 
woman  is  sometimes  taken  in  ^pplement  of  this 

evidence. 


Digitized  by 


Google 


ON   CIVIL   IMPRI80NMBNT   (SCOTLAND)   BILL. 


123 


22  May  1882.] 


Mr.  Abchibald. 


[^Continued. 


Mr.  iJontfay— continued. 

evidence,  and  causes  the  judgment  to  be  given 
in  her  favour? — That  is  not  taken  as  being  by 
any  means  conclusive.  Upon  the  facts  and  cir- 
cumstances they  must  be  proved.  Her  oath  is 
taken  as  no  more  than  the  man's  oath. 

2889.  You  see  no  reason  whv  a  person  who 
neglects  to  support  his  own  illegitimate  child 
should  not  be  treated  as  a  criminal? — No,  I  see 
no  reason.  I  find  the  prison  machinery  works 
very  well. 

2890.  You  find  in  practice  the  present  law 
secures  the  aliment  of  the  child  ? — It  does. 

2891.  You  say  it  would  be  a  disgrace  dispro- 
portionate to  the  ofience  if  the  parent  were 
made  a  criminal  ? — I  think  so. 

2892.  Would  it  not  increase  the  prospect  of 
making  them  pay  if  they  took  legal  proceedings 
against  them? — I  do  not  think  it  would.  The 
present  prospect  of  imprisonment  seems  to  me  to 
operate  perfectly. 

2893.  The  power  of  imprisonment  at  present 
possessed  by  the  authorities  is  sufficient?— Yes. 
There  was  a  case  within  the  last  week  or  two 
where  there  was  a  young  man  who  denied  that 
he  was  the  father  of  a  child.  It  was  proved 
clearly  that  he  was,  and  he  then  stopped  work- 
ing. They  took  a  warrant  out  to  imprison  him, 
and  sent  the  officer  to  apprehend  him;  and 
when  they  sent  the  officer  it  was  found  he  had 
the  money  in  his  pocket,  and  he  paid  the  money, 

2894.  The  Poor  Law  Act  enables  the  paro- 
chial board  to  treat  a  man  as  a  rogue  and  vaga- 
bond, and  have  him  imprisoned  ? — It  does  ;  but 
you  are  in  the  first  place  to  establish  the  pater- 
nity. Under  the  other  provisions  of  the  law  poor 
agents  are  obliged  to  act  gratuitously  without 
any  fees,  and  thence  they  would  go  to  the  agents 
of  the  poor,  get  the  case  taken  up,  and  establish 
the  paternity. 

2895.  Would  that  obviate  the  difficultjr  where 
there  was  no  agent  appointed? — We  have 
agents  appointed  over  all  our  districts.  The 
sheriff  in  every  district  is  bound  to  appoint 
agents 

2896.  But  suppose  there  is  no  sheriff  resident 
in  the  district? — There  is  a  sheriff  for  every  dis- 
trict somewhere  or  other. 

2897.  But  he  may  be  100  miles  from  the  person 
who  prosecutes  ? — All  they  have  to  do  is  to  go  to 
the  sheriff,  and  they  will  find  the  agents  names 

tublished   in  the  court,    and  these  agents  are 
ound  to  take  the  cases  without  fee  or  reward. 

2898.  But  how  is  a  poor  person  to  travel  100 
miles  ? — They  come  from  14  or  15  miles  to 
Hamilton. 

2899*  You  are  aware  that  there  is  a  great 
difference  between  10  or  15  miles  and  more  than 
100  miles  ? — Certainly  there  would  be  a  difficulty 
there,  but  the  same  difficulty  would  operate  in 
getting  possibly  to  the  inspector  of  the  poor. 

Mr.  Orr  Ewing. 

2900.  Is  there  any  district  where  there  is  a 
distance  of  100  miles  to  go  ? — I  am  not  aware  of 
any. 

Mr.  Ramsay. 

2901.  You  said  you  saw  no  difficulty  in  pro- 
viding that  the  sheriff  should  be  the  sole  judge  ? — 
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None,  except  in  districts  such  as  you  allude  to 
where  there  is  no  sheriff  accessible. 

2902.  In  such  cases  you  would  have  it  left  to 
the  justices  ? — Certainly. 

2903.  You  would  not  have  a  distinction  in  the 
law  precluding  the  justices  in  other  causes  ?  — 
No. 

2904.  You  have  found  yourself  in  your  own 
practice  that  the  justices  have  acted  wiUi  wisdom, 
and  have  given  wise  judgments  just  as  well  as  the 
sheriff  has  done  ? — They  have. 

Mr.  Grant. 

2905.  Do  you  not  think  that  under  the  present 
law  a  defaulting  father  is  often  enabled  to  avoid 
paying  the  alimentary  debt  od  account  of  the 
mother  not  being  able  to  aliment  him  in  prison  T 
— I  have  not  found  a  single  case  of  that 
kind. 

Mr.  Campbell. 

2906.  Have  you  not  heard  of  the  obligation  to 
aliment  the  debtor  in  prison  being  regarded  as  a 
hardship  on  the  part  of  a  creditor  ? — I  have  in- 
variably found  that  they  have  got  the  money  some 
how;  they  have  never  complained  of  such  a 
small  sum ;  to  support  the  man  in  prison.  It  ia 
a  verv  small  sum,  and  the  effect  of  it  is  almost  in- 
variably to  produce  payment  of  what  is  due  even 
in  a  very  short  period. 

2907.  What  would  you  think  of  the  proposal 
to  have  the  debtor  who  is  imprisoned  supported 
by  the  public  authorities  as  an  ordinarv  prisoner, 
and  to  make  him  do  the  same  as  they  ao,  namely, 
some  work  in  the  prison  ? — As  1  mentioned 
before,  vou  stamp  the  man  there  as  an  ordinary 
criminal  for  what  is  in  reality  a  civil  debt 
only. 

Colonel  Alexander. 

2908.  You  are  decidedly  against  criminal  im- 

Srisonment  for  non-payment  of  an  alimentary 
ebt  ? — I  am,  on  the  ground  that  I  find  the 
present  law  and  procedure  is  quite  satisfactory 
to  recover  the  alimentary  debts. 

2909.  It  would  be  rather  hard  to  place  such  a 
man  on  the  criminal  side  of  the  prison? — It  would 
certainly,  and  under  the  new  relations,  as  I 
understand,  they  must  go  the  crimmal  side. 

2910.  It  is  not  so  much  the  work  in  prison  as 
the  compulsory  worl?  which  stamps  him  with 
disgrace  ? — If  you  put  him  on  the  criminal  side 
you  will  put  him  in  criminal  clothes. 

Mr.  Buchanan. 

2911.  Does  a  man  who  has  suffered  civil  im- 
prisonment not  get  what  you  call  the  **  prison 
stamp  "  upon  him  when  he  comes  out  ? — Not  at 
all.  Even  with  a  small  allowance  of  aliment  we 
never  find  a  man  suffer  in  his  health  in  prison 
but  rather  improve ;  they  come  out  in  Detter 
health  than  when  they  went  in. 

2912.  He  does  not  get  the  reputation  of  a 
prisoner,  or  what  you  ciul  the  ''  prison  stamp  "  ? 
— No. 

Dr.  Cameron. 

2913.  You  mentioned  that  in  very  few  casea 
you  required  to  put  a  person  in  prison  to  recover 
the  settlement  of  the  decree  ? — That  is  so. 

q2  2914.  You 
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2914.  You  stated,  I  think,  that  probably  this 
was  so  in  9  cases  out  of  every  10  that  have  come 
within  your  experience  ?— Yes,  in  my  experience 
it  has  been  so. 

2915.  I  ask  you  whether  you  mean  that  you 
obtain  some  settlement,  or  that  you  obtain  pay- 
ment in  full  of  the  sum  charged? — Almost 
invariably ;  sometimes  you  get  payment  in  full, 
and  sometimes  when  a  workman  is  earning  good 
wages  he  arranges  to  pay  by  instalments.  Cer- 
tainly it  is  to  the  interest  of  the  woman  that  a 
settlement  should  be  made. 

2916.  In  the  majority  of  the  cases  you  have 
arrangements  for  payment  by  instalments? — Yes; 
possibly  substantial  payment  on  account,  and  an 
arrangement  that  the  man  shall  pay  so  much  per 
fortnight  to  the  account  of  the  rest.  In  such  a 
case  they  almost  invariably  pay  up. 

2917.  Have  you  had  any  contested  cases  come 
under  your  notice  ? — Yes,  number  of  them. 

2918.  What  has  been  the  amount  of  expenses 
in  such  cases? — Where  the  case  is  contested  it 
depends  on  the  number  of  witnesses  who  are 
called,  but  you  may  say  if  it  is  a  contested  case 
it'would  be  in  an  ordinary  case  a  matter  of  about 
10/. 

2919.  That  is  in  the  Hamilton  Court?  — 
Yes. 

2920.  That  is  the  taxed  expenses  which  would 
be  awarded  against  the  father  ? — Yes. 

2921.  Have  you  had  any  experience  in  other 
courts  ? — I  have  had  cases  of  the  same  kind  in 
the  Court  of  Session. 

2922.  I  mean  in  the  sheriffs  court? — Yes,  I 
have  had  cases  in  the  court  of  Glasgow. 

2923.  Contested  cases?— Yes. 

2924.  What  are  the  expenses  there  ? — About 
the  same. 

2925.  We  have  had  it  in  evidence  that  in 
many  cases  the  expenses  of  contested  cases  run 
up  to  40  /.,  which  go  up  to  the  court  of  session  ? 
— I  have  seen  cases  wnere  the  expenses  were 
more  than  20  /. 

2926.  Supposing  an  ordinary  case  in  which  the 
total  amount  of  the  charge  was  from  15  /.  to  20  /. ; 
that  would  be  an  ordinary  case  of  expenses,  and 
inlying  expenses,  and  the  creditors  aliment,  I 
suppose  the  amount  of  the  first  charge  would  be 
from  about  15  /.  to  20  /.  ?— ©ver  20  /. 

2927.  In  workmen's  cases  where  you  have  ob- 
tained a  settlement,  it  has  been  almost  univer- 
sally by  instalments  ? — Yes ;  a  general  payment 
on  account,  and  payment  by  instalments  after- 
wards. 

2928.  You  mentioned  a  ease  in  which  a  man 
being  threatened  with  imprisonment  took  the 
money  out  of  his  pocket  and  paid  it? — ITieoflScer 
went  to  apprehend  him,  and  he  paid  the  money 
in  his  father's  house. 

2929.  That  was  in  an  aliment  case  ? — Yes. 

2930.  If  he  had  the  money  on  his  person, 
could  you  not  have  got  at  it  by  other  means  ? — 
You  cannot  arrest  the  money  in  a  man's  own 
pocket 

2931.  You  can  if  he  has  applied  for  cessio?— 
There  was  the  regular  formal  charge  firet,  to 
which  he  paid  no  attention,  and  then  they  applied 
and  got  the  warrant.  They  sent  the  officer  upon 
the  execution  of  the  charge,  and  then  he  paid 
the  money. 


Dr.  Cameron — continued. 

2932.  Supposing  imprisonment  had  not  existed 
in  that  case,  the  proper  course  would  have  been 
to  have  petitioned  for  cessio? — But  they  did  not 
know  that  the  man  had  the  money  in  his 
pocket. 

293o.  That  would  have  tested  hun  ?— Yes,  but 
there  is  all  the  expense  you  have  to  incur  for 
that. 

2934.  You  stated  that  in  cases  where  the  men 
went  to  prison  they  have  only  remained  there  for 
a  few  days.  Now  we  have  had  it  given  in  evi- 
dence that  a  man  has  been  imprisoned  upwards  of 
800  days  ? — I  know  cases  where  they  have  been 
imprisoned  for  a  considerable  time,  but  I  say  in 
the  general  case  they  are  only  in  prison  for  a 
short  time. 

2935.  What  was  the  last  case  where  you  sent 
a  man  to  prison  ? — ^I  have  not  had  one  sent  to 
prison  for  a  considerable  time;  not  one  this 
year. 

2936.  Last  year?— No. 

2937.  The  year  before  last?— I  think  I  had 
one  the  year  before  last. 

2938.  How  long  did  he  remain  there  ? — Only 
a  very  short  time,  that  was  the  last  one  I  had ;  1 
am  not  sure  as  to  the  time. 

2939.  Where  was  he  imprisoned? — In  Hamil- 
ton. There  was  a  case  in  Hamilton  lately  where 
the  man  had  been  imprisoned  about  a  year,  simply 
because  he  would  not  pay,  and  he  was  quite  able  to 
work  ;  I  saw  the  man  in  prison,  and  I  was  con- 
sulted about  his  liberation.  They  let  him  out 
after  1  threatened  to  make  an  application  to  the 
court. 

2940.  Before  ceasio  ?— Yes. 

2941.  Who  let  him  out? — The  incarcerating 
creditor. 

2942.  How  much  was  his  aliment?  —  Eight 
pound  a  year. 

2943.  How  much  was  the  aliment  which  was 
allowed  him  in  prison  ? — Fourpence-halfpenny  a 
day ;  I  believe  that  either  he  himself  or  his  friends 
added  to  it. 

2944.  What  is  the  practice  in  Hamilton.  It 
has  been  given  in  evidence  that  the  practice  in 
various  other  parts  is,  that  when  a  man  has  any 
money  of  his  own,  you  refuse  him  aliment  until  the 
money  is  exhausted  ;  is  not  that  so  in  Wishaw  ? — 
Yes,  if  it  is  known  that  he  has  money.  Every 
man  applying  for  aliment  is  examined  before  a 
magistrate,  and  has  to  depone  that  he  has  no  means 
of  maintaining  himself,  and  unless  he  is  contra* 
dieted  the  aliment  is  allowed. 

2945.  You  say  you  got  this  man  out?  — Yes, 
they  let  him  out. 

2946.  Has  he  paid  anything  since  ? — I  believe 
he  is  paying  now,  but  I  do  not  know ;  I  have  never 
seen  him  since. 

2947.  If  he  is  paying  now,  under  what  cowpti/- 
sitor  is  he  paying  ? —  I  do  not  know  unless  it  is 
under  fear  of  being  sent  back  to  prison. 

2948.  He  must  have  the  same  fear  of  going  into 

Srison  at  first.     Do  you  know  the  amount  of  the 
ebt  in  his  case  ? — I  do  not  know  the  exact  amount. 
He  offered  nothing,  and  he  would  pay  nothing. 

2949.  In  that  case  either  of  the  alternatives 
that  you  have  heard  talked  about  here  would 
have  been  quite  as  summary  and  effectual  in 
dealing  with  his  case^  would  it  not? — It  would 
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Dr.  Cameron — continued. 

have  been  just  a  question  when  he  was  to  be 
sent  back  a^ain  under  another  criminal  warrant. 

2950.  When  did  the  man  get  out? — Some 
months  since. 

2951.  Do  you  imagine  that  he  has  yet  to  pay 
7  /.  or  8  i  which  he  has  received  as  aliment  ? — 1 
do  not  think  he  has. 

2952.  You  mentioned  to  the  Lord  Advocate 
that  the  amount  of  aliment  received  bv  a  civil 
prisoner  in  an  alimentary  case  in  Hamilton,  low 
BR  it  may  be,  is  greater  than  the  amount  of 
aliment  he  would  have  to  pay  the  woman,  had 
he  been  willing  or  able  to  pay  her  ? — I  think  my 
statement  was,  it  was  just  about  the  same. 

2953.  What  is  the  usual  amount  to  the  woman ; 
is  it  not  2  s.  6d,  2L  week  ? — It  has  been  increased, 
it  is  8  /.  a  year.  It  used  to  be  2  #.  6  c/.  a  week, 
but  now  it  is  3«. 

2954.  And  the  aliment  which  she  has  to  allow 
the  debtor  is  2 1.  11 J  c/-  ?— Yes. 

2955.  You  mentioned  that  from  some  source 
or  another,  you  have  always  found  the  woman 
able  to  pay  ? — Yes,  that  is  so. 

2956.  I  suppose  in  all  the  cases  in  which  you 
have  acted  as  agent  for  the  poor,  you  have  lodged 
the  aliment  with  the  jailer  f — Yes. 

2957.  Do  you  know  in  all  the  cases,  whether 
the  aliment  is  derived  from  the  funds  of  the 
woman,  or  from  any  other  source  ? — I  have  often 
paid  it  myself.  You  require  to  lodge  10  s,  when 
you  put  a  man  in  prison. 

2958.  Have  you  recovered  it  from  the  woman  ? 
— No,  1  have  generally  recovered  it  from  the 
man. 

2959.  Have  you  in  those  cases  advanced  the 
money  for  aliment  youself? — I  have  often  ad- 
vanced it  myself, 

2960.  And  recovered  it  from  the  man  ? — And 
recovered  it  from  the  man. 

2961.  What  is  the  longest  experience  of  im- 
prisonment which  you  have  known  ? — The  case 
that  I  alluded  to  was  the  longest  one,  the  man 
was  in  for  over  a  year  fully. 

2962.  Take  your  own  cases,  the  cases  where 

Jrou  have  imprisoned  as  agent  for  the  poor.  How 
ong  have  you  ever  kept  them  in  ? — I  do  not 
recollect  at  present  of  anyone  being  in  for  longer 
than  a  month. 

2963.  In  your  cases  the  imprisonment  has 
always  been  successful  ? — Yes ;  I  had  one  man 
for  whom  I  was  acting  on  the  other  side,  just  as 
an  illustration  ;  he  would  not  pay  and  he  was 
kept  in  for  six  months;  he  maintained  himself 
all  the  time. 

2964.  Then  why  was  he  let  out  ? — He  made 
an  application  to  the  court,  under  which  he  was 
liberated  upon  finding  caution  for  the  aliment  to 
come  afterwards. 

2965.  In  these  contested  case«  have  you  had 
to  deal  with  labouring  men  ? — Yes. 

2966.  Do  you  mean  to  say  that  in  this  case. 
In  your  experience,  a  labouring  man  has  been 
able  to  pay  the  8  /.  10  j?.  or  15  /.  for  inlying  ex- 
penses, law  expenses,  and  aliment,  as  well  as  his 
own  aliment  in  the  prison  previously  to  being 
got  out? — The  cases'  of  imprisonment  are  very 
lew;  quite  trifling. 

2967.  As  to  the  cases  of  imprisonment,  we 
have  got  details  concerning  the  whole  number 
of  them  in  Scotland^  and  of  the  length  of  them, 
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and  the  results.  I  ask  you  upon  these  points 
minutely,  because  your  experience  seems  to  me 
to  be  exceptional.  Therefore  I  should  like  if 
you  would  give  us  from  any  source,  the  details  of 
the  persons  whom  you  have  imprisoned,  say,  for 
the  last  five  years,  with  the  amounts  of  the 
charge  jn  each  case,  the  amounts  ex)>ended  in 
their  aliment,  and  tiie  terms  upon  which  they 
were  ultimately  liberated.  Could  you  fill  in 
that  from  your  papers  ? — 1  could  find  it  from  my 
papers,  but  I  cannot  give  it  from  memory.  I  have 
lewer  cases  of  the  kind  now,  as  I  have  for  a  long 
time  ceased  to  be  the  poor  agent. 

2968.  When  did  you  cease  to  be  poor  agent? 
— I  have  not  been  poor  agent  for  five  years. 

2969.  Could  you  give  us  the  cases  for  the  last 
five  years  of  your  bemg  poor  agent  ? — ^The  differ- 
ence is  this,  that  the  cases  I  have  now  are  more 
paying  cases  than  poor  oases;  but  I  will  send 
you  the  information. 

2970.  You  mentioned  about  the  using  of  the 
rogue  and  vagabond  clause  by  parochial  boards ; 
you  said  that  that  was  not  used  in  your  district? 
— It  is  not. 

2971.  You  mentioned  that  the  parochial  boards 
generally  told  the  paupers  who  applied  to  them 
to  get  the  paternity  established  by  the  services 
of  an  agent  for  the  poor  ? — Yes. 

2972.  That  being  so,  why  do  not  the  parochial 
boards  avail  themselves  of  that  proof  and  prose- 
cute the  men  as  rogues  and  vagabonds  ? — I  have 
had  many  cases  where  the  inspector  of  the  poor 
has  come  to  me  and  said,  "  Here  is  a  case  wnere 
we  want  to  establish  paternity." 

2973.  Then  what  have  they  done  ? — They  do 
not  pay,  and  the  inspector  comes  and  says,  "  Do 
this.'' 

2974.  Supposing  the  woman  to  be  in  receipt 
of  parochial  relief,  with  a  decree  establishing 
paternity  in  her  possession,  do  the  parochiid 
board  of  Hamilton  act  upon  that  and  put  in 
operation  the  clause  as  to  rogues  and  vagabonds  ? 
— I  have  not  known  of  one  case  where  it  has  been 
acted  on  in  our  district  at  all.  I  have  not  known 
of  a  case. 

2975.  Do  the  pai'ochial  board  of  Hamilton 
assist  in  imprisoning  men  as  civil  debtors  in  such 
cases  ? — All  the  parochial  boai*ds  in  our  district 
do  it  where  they  are  satisfied  that  the  man  is 
quite  able  to  pay.  They  advance  the  money  in 
those  cases. 

2976.  To  whom  ? — The  money  required  to  be 
advanced  as  against  the  aliment  for  ieepino^  the 
man  in  prison. 

2977.  Where  you  have  acted  as  agent  for  the 
poor,  would  they  pay  the  money  to  you  directly  ? 
— Yes,  they  have  done  so. 

2978.  To  be  used  as  aliment  ? — Yes. 

2979.  Is  that  recoverable? — Yes;  if  you  re- 
cover from  the  man  you  recover  that  also. 

2980.  You  hand  it  back  to  the  parochial 
board  ? — Yes,  with  the  advance. 

2981.  If  I  remljoiber  rightly,  in  a  case  con- 
cerning which  evidence  was  given  to  us,  a  paro- 
chial board  had  advanced  10  /.  to  the  mother  of 
an  illegitimate  child  for  the  purpose  of  enabling 
her  to  pay  aliment  to  maintain  her  seducer  in 
prison.  Is  that  the  way  they  do  it  in  your  dis- 
trict?— I  am  not  aware  of  such  a  large  sum 
having  been  paid. 

Q  3  2982.  I  suppose 
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Dr.  Cameron — continued. 

2982.  I  suppose  anything  thej  do  pay  is  direct 
to  the  agents? — ^I  think  so. 

2983.  They  do  not  make  any  mystery  con- 
cerning that  ? — No  ;  they  pay  it  directly  to  the 
agent. 

2984.  Do  they  frequently  do  so  ? — I  am  not 
aware  of  more  tnan  very  few  cases.  There  is  a 
small  sum  consigned  with  the  man  to  prison  when 
he  is  first  put  in,  and  the  fact  of  putting  him  in 
is  to  make  him  pay  the  aliment. 

2985.  We  have  had  cases  in  which  the  aliment 
has  run  up  to  16/.,  20/.,  or  24/.? — I  am  not 
aware  of  such  a  case  in  our  district.  I  do  not 
recollect  any  case  in  which  the  parochial  board 
have  advanced  more  than  10  s.,  which  is  lodged 
with  the  man  when  he  is  put  in  prison. 

2986.  You  say  that  you  yourself  have  paid  the 
2 1.  \\\d,  ?--I  have  paid  the  10  s.  lots  of  times. 

2987.  You  have  never  known  that  10  s.  to  be 
exhausted  ?— I  do  not  recollect  any  such  as  where 
it  was  exhausted. 

2988.  Perhaps  you  will  give  us  these  details 
when  you  correct  your  proof? — I  will  do  so. 

2989.  As  a  lawyer  do  you  know  of  any  powers 
in  the  hands  of  parochial  boards  which  enable 
them  to  expend  funds  for  the  maintenance  of 
persons  who  are  not  paupers  in  prison?— Paro- 
chial boards  have  special  powers  under  their 
Acts  to  prosecute  and  get  convictions. 

2990.  The  prosecutions  and  convictions  mean 
criminal  proceedings  ?— Yes  ;  to  maintain  the 
children. 

2991.  What  1  ask  you  for  is  the  powers  under 
which  the  payment  from  the  public  lunds  o£  sums 
for  the  purpose  of  maintaining  a  prisoner,  not  a 
pauper,  in  prison  as  a  civil  debtor  is  made  ? — I 
think:  they  put  it  upon  the  ground  that  it  is  just 
like  a  contribution  to  the  casual  poor.  It  is  just 
practically  a  payment  to  the  poor  woman  as  a 
pauper,  and  it  is  entered  against  her. 

2992.  Do  you  think,  strictly  speaking,  that  is 
legal  ?— I  do. 

2993.  You  mentioned  that  the  Society  of 
Solicitors  in  Hamilton,  and  the  town  council, 
were  opposed  to  any  change  whatever  in  the 
present  law  of  imprisonment  for  alimentary  debts  ? 
— That  is  so. 

2994.  How  did  they  give  effect  to  their 
opinion;  have  you  a  copy  of  their  resolution? 
— You  have  a  distinct  petition  from  the  town 
council  to  the  House,  and  it  has  been  lodged  in 
the  House. 

2995.  Is  that  simply  a  petition  against  the 
Bill  us  it  stands? — It  is  simply  a  petition 
against  the  Bill. 

2996.  Neither  the  Society  of  Solicitors  nor  the 
town  council  can  have  expressed  any  opinion  as 
to  the  desirability  of  altering  the  present  law, 
andproviding  some  substitute  for  imprisonment  ? 
— The  opinion  of  the  town  council  and  of  the 
society  of  solicitors  is  that  the  law  should  be  left 
as  it  is. 

2997.  Does  the  petition  say  so  ? — No. 

2998.  Does  any  resolution  say  so?— The 
resolution  says  that  we  should  petition  against 
the  Bill. 

2999.  You  understand  that  a  proposal  has 
been  made  to  make  some  substitute  about  im- 
prisonment lor  a  limited  time,  substituting 
criminal  for  a  civil  offence.     That  has  entirely 


Dr.  Cameron — continued. 

altered  the  opinion  of  a  great  number  of  wi1>- 
nesses  regarding  the  Bill,  or,  at  all  events^  re^ 
garding  me  proposal  to  abolish  the  present  firm 
of  civil  imprisonment  in  alimentary  cases.  You 
gave  a  very  strong  and  definite  description  of  the 
attitude  taken  up  by  the  Society  of  Solicitors  in 
Hamilton,  and  by  the  town  council  of  Hamilton, 
on  the  subject.  Now  was  the  proposal  for  the 
substitution  for  the  present  system  ever  sub- 
mitted to  them  before  they  pronounced  that 
opinion  ? — It  was  fully  discussed  in  the  Parliar 
mentary  Bill  Committee,  of  which  I  happened  to 
be  convener.  It  was  pretty  generally  reported 
to  the  town  council,  and  discussei^  and  the  reso- 
lution there  was  without  a  dissentient  voice, 
simply  to  petition  against  the  Bill. 

3000.  They  did  not  in  their  corporate  capacitr 
express  any  opinion  ? — The  Bill  itself  was  read, 
and  was  fully  discussed. 

3001.  But  I  ask  you  this;  they  did  not  in 
their  corporate  capacity  express  any  opinion  on 
the  proposed  modification  ? — I  may  say  that  the 
present  law  seemed  to  them,  and  to  a  great 
number  of  men  of  considerable  experience  upon 
the  Committee,  to  be  much  more  satisfactory 
than  this  could  be. 

3002.  Did  either  the  solicitors  of  Hamilton,  or 
the  town  council  of  Hamilton,  say  that  in  their 
opinion  as  corporate  bodies  the  present  law  was 
perfectly  satisfactory,  and  required  no  alteration? 
—They  did. 

3003.  In  their  corporate  capacity  ?— They 
did. 

3004.  Is  there  anjrthing  in  this  minute  to  that 
effect  ? — There  is  m  the  minute  of  the  town 
council.  I  know  that  the  resolutions .  and  l3om 
minute  are  the  same  thing. 

3005.  Will  you  fill  in  the  minute  and  the 
resolutions  in  your  evidence  ? — I  shall  do  so. 
The  resolution  of  the  Society  of  Solicitors  is 
even  stronger.  I  am  specially  authorised  to 
speak  for  them  on  the  subject. 

3006.  You  will  please  to  fill  in  any  resolu- 
tions that  you  may  have? — I  shall  do  so. 

Mr.  Synan. 

3007.  Are  you  a  professional  gentleman  ? — 
I  am. 

3008.  You  have  a  strong  opinion  against  this 
Bill? — I  am  speaking  as  much  for  the  parties 
I  represent  as  for  myself,  and  more. 

3009.  And  your  corporation  have  a  strong 
opinion  against  the  Bill  ?—  They  have  a  very 
strons^  opinion. 

3010.  And  you  have  a  verv  favourable  opinion 
about  imprisonment  for  civil  debt  in  alimentary 
cases? — xes. 

3011.  And  that  imprisonment  may  be  from 
year  to  year  ? — It  may  be. 

3012.  And  may  last  for  any  number  of  in- 
definite years  ? — In  my  experience  it  never 
has. 

3013.  But  it  may  ? — Of  course  it  is  possible  it 
may. 

3014.  You  have  not  a  very  strong  opinion  in 
favour  of  liberty  of  the  person  in  this  corpora- 
tion ? — I  have  a  veiy  strong  opinion  against 
people  who  get  children  not  paying  for  them. 

3015.  Your  object  is,  I  suppose,  to  save  the 

rates. 
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Mr.  Synan — continued. 

rates,  and  prevent  the  woman  and  child  from 
coming  upon  the  rates  ? — No. 

3016.  Your  object  is  a  humanitarian  object  ? — 
Purely, 

3017.  Supposing  this  humanitarian  object  was 
attained  by  getting  the  money  in  another  way 
without  civil  imprisonment,  would  not  that  be 
sufficient  for  you  ?—  -It  is  not  forgetting  the 
money.  I  treat  the  matter  as  a  contempt  of 
court  When  decree  is  got  against  them,  they 
will  not  pay  it  from  pure  stubborness. 

301 8.  I  ou  .think  that  where  the  court  gives  a 
decree  in  alimentary  cases  where  a  man  is  not 
able  to  pay  that  the  man  who  is  not  able 
to  pay,  is  guilty  of  contempt  of  court,  and 
should  be  imprisoned  constantly  ? — I  have  stated 
my  pretty  extensive  experience  in  these  things. 
I  nave  not  found  a  single  case  in  which  a  man 
has  been  put  in  prison  who  has  not  been  able  to 
pay  if  he  liked. 

3019.  You  put  it  as  contempt  of  court? — ^So 
far. 

3020.  Suppose  another  case,  that  the  court 
made  an  oraer  for  a  civil  debt,  and  supposing  the 
law  of  Scotland  had  been  that  he  should  be  im 
prisoned  in  default  of  payment,  do  you  think 
that  that  man  should  be  kept  in  perpetual  im- 
prisonment, or  imprisoned  for  an  indefinite 
number  of  years  because  he  was  guilty  of  a  con- 
tempt of  court  ? — I  can  answer  you  in  the  same 
way  ;  I  have  not  found  any  man  imprisoned -for 
a  civil  debt,  who,  if  he  liked,  could  not  have  got 
out. 

3021.  Your  experience  is  that  there  is  no  such 
case ;  that  the  man  is  able  to  pav  in  every  case  ? 
— ^There  are  always  two  ways  by  which  a  man 
could  get  out ;  he  could  apply  for  cesdo. 

3022.  Can  a  man  who  is  imprisoned  for 
alimentary  debt  apply  for  cessio  without  giving 
security  ? — Not  for  the  future  aliment. 

3023.  And  pray  is  it  not  as  difficult  for  him  as 
a  pauper  to  ask  for  security,  as  to  produce  goods, 
or  that  you  call  bond  ? — I  have  explained  ahready 
I  have  not  known  one  single  case  of  a  man  being 
put  in  prison  for  an  alimentary  debt  that  he  was 
not  able  to  pay.  They  are  able  to  pay,  but  they 
are  unwilling. 

3024.  They  go  to  prison,  although  they  are 
able  to  pay  ? — Yes. 

3025.  And  they  are  supported  in  prison  by  the 
woman,  although  they  are  able  to  pay? — Yes, 
they  will  not  pay,  and  they  will  not  work.  If 
they  liked  to  work,  and  to  earn  wages,  they  could 
pay  perfectly  well. 

3026.  What  you  m^an  is  that  they  are  able 
to  pay,  because  they  are  able-bodied  men  who 
can  get  work  ? — Yes. 

3027.  And  that  they  can  pay  out  of  their 
wages  ? — Perfectly. 

3028.  Suppose  there  was  a  man  who  was 
able-bodied  enough  to  get  a  child,  and  was  not 
able  to  get  work,  and  could  not  get  sufficient 
wages  to  support  the  child,  what  would  you  do 
wim  him? — My  experience  is  that  the  woman 
would  think  a  good  deal  before  she  put  him  in 
prison.  The  interest  of  the  woman  is  to  keep 
the  man  out  of  prispn,  and  get  aliment  from 
him. 

3029.  It  has  been  told  to  us  that  the  friends 
of  the  woman  help  the  woman  to  get  the  money 
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Mr.  Synan — continued. 

to  pay  for   a  man   in   prison ;   is  that   true  ? — I 
have  never  found  it  so. 

3030.  You  have  never  found  the  friends  to 
come  and  help  the  woman  ? — No,  I  have  myself 
paid  money  to  put  the  man  in  prison  many 
times. 

3031.  You  were  a  fi*iend  of  the  woman  in  those 
cases  ? — I  was  a  friend  to  her  in  the  end  because 
it  produced  the  payment. 

3032.  But  suppose  in  many  cases  it  did  not 
produce  the  settlement,  and  the  friends  of  the 
woman  came  forward  and  kept  the  man  in  prison 
although  he  was  a  pauper,  and  gave  money  to 
feed  him  in  prison,  do  you  think  that  would  be 
a  reasonable  law ;  would  you  be  the  friend  lo 
do  that  ? — I  think  you  said  the  man  was  a  pauper ; 
I  have  never  seen  a  pauper  put  in  prison  for  the 
aliment  of  an  iile^timate  child. 

3033.  You  call  every  man  not  having  money 
a  pauper  ?— I  have  not  found  a  single  case  where 
the  father  was  put  in  prison,  where,  if  he  liked 
to  work,  he  was  not  able  to  pay. 

3034.  Is  there  no  able-bodied  man  in  Scotland 
who  does  not  like  to  work  ? — There  is  no  able- 
bodied  Scotchman  who  need  be  without  work  if 
he  likes  to  work. 

3035.  They  are  all  fond  of  work,  I  know.  I 
am  aware  of  your  law  that  no  able-bodied  man 
has  a  claim  upon  the  rates.  I  do  not  mean  by  a 
pauper  coming  on  the  rates,  but  I  use  the  word 
pauper  in  its  general  sense,  a  man  who  has  no- 
thing except  his  labour ;  a  poor  able-bodied  man, 
who  has  nothing  except  his  labour,  who  may  get 
wages  or  who  may  not ;  who  may  be  idle  or  he 
may  not ;  is  It  a  fair  thing  or  a  reasonable  law 
for  a  friend  of  the  mother  of  an  illegitimate  child 
to  put  the  man  in  prison  and  keep  him  there  in 
perpetual  confinement? — You  do  not  seem  to 
consider  that  in  Scotland  ;  I  am  bound  to  say,  so 
far  as  I  know,  we  have  no  such  case. 

Mr.  Ramsay. 

3036.  You  have  not  seen  any  of  the  evidence 
before  this  Committee  ? — I  have  not,  except  that 
once,  I  saw  a  small  paragraph  in  one  of  the 
Glasgow  newspapers  of  the  first  day's  evidence  ; 
Mr,  Nicholson  s,  if  I  mistake  not 

3037.  You  have  not  heard  any  of  the  sugges- 
tions that  have  been  made  for  the  modification 
of  this  Bill  ?-r-I  have  not. 

Chairman. 

3038.  I  wish  to  put  a  single  question  to  you  ; 
you  told  us  that  your  boards,  the  parochial 
boards  with  which  you  are  connected,  do  some- 
times find  aliment  to  provide  in  prison  for  the 
father  of  an  illegitimate  child  ? — I  have  known 
in  one  or  two  cases  I  have  mentioned,  I  have 
been  required  to  lodge  10  s.  when  the  man  was 
put  in  prison,  which  is  to  keep  him  from  starva- 
tion ;  I  have  known  parochial  boards  to  advance 
that  10  s. 

3039.  You  have  never  known  them  to  advance 
more  than  10 5.  ? — No,  I  have  not;  and  I  have 
often  advanced  it  myself. 

3040.  You  have  not  known  the  parochial  boani 
go  on  providing  aliment  continuously  ? — No. 

3041.  Will  you  kindly  tells  us,  for  our  informa- 
tion, under  what  provision  the  Parochial  Land 

Q  4  '  Act 
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Chairman — continued. 

Act  of  1845  was  that  supposed  to  be  competent  ? 
— I  could  not  tell  without  looking  at  the  Act. 

3042.  Perhaps  that  was  not  gone  into? — It 
was  not  gone  into. 

3043.  Was  it  treated  as  a  cost  incidental  to 
the  recovery  of  the  debt  ? — It  was ;  the  parochial 
board,  just  like  other  people  advancing  money  of 
that  kind,  were  satisfied  that  if  the  man  was 
threatened  to  be  put  in  prison  it  would  produce 
payment. 

3044.  They  took  the  chance  in  short,  and  it 
turned  out  all  right  in  your  experience,  because 
the  money  was  paid  ? — Yes,  I  have  not  known  a 
single  case  where  the  board  lost  it. 

3045.  Would  it  not  occur  to  you  that  there 
was  a  legal  difficulty  in  a  parochial  board  finding 
aliment  to  maintain  a  man  in  prison  ? — I  do  not 
know  that  they  would  have  gone  beyond  the 
105.,  and  that  was  being  sanctioned  by  the 
Committee. 

3046.  Rightly  or  wrongly  the  view  was  that 
this  was  a  mere  incident  of  the  recovery  of  the 
debt?— Yes. 

Mr.  Earp. 

3047.  I  suppose  parochial  boards  believed,  if 
she  did  not  get  the  assistance  of  this  relief,  she 
would  become  a  pauper  ? — Yes ;  that  is  the  view 
they  took  of  it.  They  used  this  as  a  campuUitor 
to  Keep  her  off  the  roll  of  paupers,  which  is,  I 
think,  a  very  judicious  thing  to  do. 

Dr.  Cameron. 

3048.  If  they  had  allowed  the  woman  to  come 
on  the  parish  what  was  there  to  prevent  their 
proceeding  against  the  man  as  a  rogue  and  vaga- 
bond?— >iothing  ;  but  he  would  be  simply  sen 
to  prison  for  a  snort  time  and  then  liberated. 


Dr.  Cameron — continued. 

3049.  With  the  capacity  of  bein^  imprisoned 
again  ? — The  re-impnsonment  in  that  way  does 
not  produce  the  payment  of  the  money,  and  the 
object  and  endeavour  of  the  parochial  board  is  to 
get  payment. 

3050.  We  have  had  it  given  in  evidence  that 
the  parochial  board  think  it  a  more  valuable 
remedy  ;  your  board  have  never  tried  it  ? — I  have 
not  much  to  do  with  my  immediate  parochial 
board.  I  have  put  men  in  prison  for  legitimate 
children  where  they  have  not  supported  mem. 

3051.  What  was  the  result?— TJie  result  has 
been  that  the  man  has  remained  in. 

3052.  Not  longer  than  his  sentence  ? — Some- 
times until  the  expiry  of  his  sentence,  when  no 
money  was  got. 

3053.  But  when  the  man  came  out  what  did  he 
do  ? — I  have  not  heard  any  more  of  them  after- 
wards. 

3054.  This  was  not  the  gentleman  referred  to 
by  the  last  witness,  whose  fingers  were  so  sore 
when  he  came  out  ? — No. 

Mr.  Webster. 

3055.  Have  you  stated  what  is  the  usual  ex- 
pense of  an  uncontested  case  of  affiliation  ? — I 
should  say,  from  2  /.  to  3  /.  It  depends  upon  the 
distance  the  man  is  out  from  the  court.  There 
are  travelling  fees. 

3056.  From  2  /.  to  3  /.  is  about  the  expense  the 
defender  would  be  liable  to  in  such  cases? — 
Yes. 

3057.  Do  I  understand  you  to  have  stated 
distinctly,  from  your  experience,  that  in  most 
cases,  if  not  in  all  of  affiliation,  the  defender  is  an 
able-bodied  wage-earning  man  who  would  be 
table  to  pay  the  debt  if  he  was  obliged? — In 
almost  everv  case  that  is  so. 
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Monday^  5th  June  1882. 


MEMBERS  present: 


The  Lord  Advocate. 
Mr.  Armitstead. 
Mr.  Buchanan. 
Dr.  Cameron. 
Mr.  OtT  Ewing. 
Mr.  Andrew  Grant. 


Admiral  Sir  John  Hay, 
Sir  Herbert  Maxwell. 
Mr.  Cochrane  Patrick. 
Mr.  Ramsay, 
Mr.  Synan. 
Mr.  Webster. 


The  lord  ADVOCATE,  in  the  Chair. 


Mr.  James  Badenach  Nicolson,  re-called ;  and  further  Examined. 


Mr.  Webster. 

3058.  In  the  answers  given  by  you  to  Ques- 
tions Nos.  49  and  50,  the  remedy  that  you  pro- 
posed  for  the  present  state  of  things  was  substan- 
tially that  an  alimentary  debt  should  be  made  a 
crime  punishable  by  imprisonment,  was  it  not  ? 
—My  suggestion  was  that  if  a  person  wilfully 
refused  to  satisfy  a  decree  for  an  alimentary 
debt,  that  should  be  constituted  a  statutory 
crime  and  offence,  and  should  bo  punishable. 

3059.  Do  I  rightly  understand  that  you  do 
not  propose  to  abolish  the  remedy  of  imprison- 
ment for  alimentary  debts  as  it  exists  at  present, 
without  substituting  anything  for  it  ? — I  do  not. 

3060.  Does  it  occur  to  you  that  your  scheme  would 
stamp  the  debtor  with  the  character  of  a  criminal, 
and  that  that  is,  pro  tantOy  an  objection  to  the 
course  proposed? — I  think  that  this  provision 
would  have  very  much  the  same  effect  in  an 
ordinary  alimentary  debt  as  the  provision  in  the 
80th  section  of  the  Poor  Law  Act  of  1845,  has 
in  making  those  persons  who  neglect  to  aliment 
persons  dependent  upon  them,  and  who  have  be- 
come chargeable  to  the  parish,  by  statute,  rogues 
and  vagabonds. 

3061.  Substantiallv  your  remedy  is  an  appli- 
cation of  the  principle  of  the  remedy  granted  to 
parochial  boards  by  the  80th  section  oi  the  Poor 
Law  Amendment  Act? — It  is  an  extension  of 
that  remedy  to  the  case  where  no  chargeability 
against  a  parish  has  arisen. 

3062.  1  ou  would  give  it  to  the  mother  in 
place  of  giving  it  to  tne  parish  ? — ^I  would. 

3063.  I  ou  would  contemplate  that  the  pro- 
ceedings should  be  at  the  instance  of  the  procu- 
rator fiscal,  and  not  at  the  instance  of  the  creditor 
in  the  alimentary  debt  ? — That  is  so. 

3064.  Your  proposal  is  that  that  creditor  should 
bring  the  matter  under  the  official  cognizance  of 
the  procurator  fiscal,  who  should  take  up  the 
case  ? — That  is  the  course  which  occurred  to  me 
as  a  suitable  one. 

3065.  Do  you  think  that  public  opinion,  which 
must  be  consulted  in  such  matters,  would  go 
along  with  this  application  of  that  peculiar  re- 
medy ? — I  see  no  reason  to  doubt  it. 

3066.  Is  there  any  instance  in  the  law  of 
Scotland  of  liability  for  a  civil  debt  (which  this 
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is  just  now)  being  converted  into  a  criminal 
offence  ? — The  nearest  analogy  is  under  the  Edu- 
cation Act  where,  if  a  parent  does  not  provide 
education  for  his  children,  he  may  be  prosecuted 
under  the  70th  section  of  the  Act  of  1872,  and 
imprisoned  if  he  neglects  to  discharffe  the  duty 
of  providing  education  for  his  chilm-en.  That 
is  tne  nearest  analogy  that  I  am  able  to  point  to. 

3067.  That  and  tiie  80th  section  of  the  Poor 
Law  Amendment  Act? — Yes;  I  have  already 
mentioned  that. 

3068.  The  powers  in  each  of  those  two  sec- 
tions, however,  are  only  given  to  public  boards  ? 
— These  are  given  only  to  public  boards. 

3069.  So  wat  I  ma^  take  it  that  there  is  no 
instance  in  the  law  of  Scotland  of  a  civil  debt 
being  considered  and  treated  as  a  criminal  offence 
at  the  instance  of  the  creditor  ? — In  the  case  of 
a  failure  to  pay  a  civil  debt,  I  know  of  no  ex- 
ample of  it;  and  therefore,  in  order  to  provide  a 
safeguard  for  what  is  certainly,  to  a  considerable 
extent,  a  novelty,  I  suggested  that  the  power  of 
putting  the  law  in  motion  should  be  only  in  the 
nands  of  a  public  official,  the  procurator 
fiscal. 

3070.  Then  the  civil  debt  should,  under  the 
safeguard  pointed  out  by  you,  be  handed  over  to 
the  procurator  fiscal  for  him  to  enforce  ? — It  is 
no  e^forcement  of  the  debt;  the  debt  will  remain 
untouched. 

3071.  Do  you  not  consider  that  this  would  be 
a  very  formidable  compulsitor  to  pay  the  debt? — 
I  trust  it  would  be  so, 

3072.  And  therefore  it  would  be  an  enforce- 
ment of  the  debt  to  a  great  extent  ?»— It  is  an 
auxiliary,  no  doubt,  to  the  legal  methods  of 
enforcing  the  payment  of  a  debt;  but  I  could 
not  suggest  that  the  Legislature  should  adopt  it 
if  I  did  not  believe  that  there  was  at  the  bottom 
of  it  what  I  may  call  a  far  more  important  prin- 
ciple than  the  obligation  of  a  man  to  pay  a  debt. 
There  is  at  the  bottom  of  it  that  which  would 
justify  this  alteration  in  the  law,  a  dutv  to  aliment 
offspring  or  near  relatives.  I  think  that  the  man 
who  neglects  that  duty  is  a  criminal. 

3073.  Are  you  aware  whether  public  opinion 
in  Scotland  has  been  expressed  in  favour  of  this 
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new  proposal,  or  against  it? — I  am  not  aware 
that  there  have  been  public  meetings  held  to 
consider  the  matter ;  I  have  not  observed  them 
myself  in  my  reading  of  the  newspapers.  On 
tlie  other  hand,  I  am  not  aware  that  any  expres* 
sion  of  opinion  from  the  public  has  been  put 
forward  against  the  proi)osal.  I  think  that 
when  a  proposal  is  made  in  a  Bill,  and  the 
country  remlains  quiet  under  the  proposal,  you 
may  take  it  that  their  silence  means  assent. 

3074.  But  it  is  not  proposed  in  the  Bill,  which 
goes  for  the  total  abolition  of  imprisonment  ? — 
That  is  so ;  the  proposal  is  not  in  the  Bill,  but  it 
is  made  quite  well  Known  through  the  ordinary 
channels  of  information  that  this  proposal  has 
been  made  before  the  Committee. 

3075.  It  is  a  new  proposal  at  all  events  in  the 
law  of  Scotland  ? — It  is. 

3076.  Would  you  think  it  desirable  that  full 
opportunities  should  be  allow^ed  for  public 
ojiinion  in  Scotland  to  express  itself  upon  the 
application  of  this  new  principle  before  passing  a 
Bill  ? — I  am  always  against  anything  like  taking 
the  public  by  surprise,  and  it  will  be  for  the 
Committee  carefully  to  consider  whether  the 
proposal  has  been  sufficiently  before  the  public 
to  justify  Parliament  in  enacting  it. 

3077.  I  need  not  ask  you  whether  you  are 
aware  of  the  law  of  England  upon  the  subject  of 
imprisonment  for  debt  as  it  now  stands  under  the 
Act  of  1869?— Generally,  I  am. 

3078.  Will  you  refer  to  the  5th  section  of  that 
statute  ? — I  have  it  before  me. 

3079.  It  is  quoted  in  Mr.  Hollam's  evidence 
before  the  Committee  of  1880.  It  is  provided 
by  the  8th  section  of  the  Act  of  1869  that, 
*•  Subject  to  the  provisions  hereinafter  mentioned 
and  to  the  prescribed  rules,  any  court  may 
commit  to  prison  for  a  term  not  exceeding  six 
weeks,  or  until  payment  of  the  sum  due,  any 

Serson  who  makes  default  in  payment  of  any 
ebt,  or  instalment  of  any  debt,  due  from  him,  in 
pursuance  of  any  order  or  judgment  of  that  or 
any  other  competent  court ; "  and  then  he  goes 
on  to  say,  after  quoting  that :  "  So  that  under 
that  Act  in  certain  exceptional  cases  imprison- 
ment for  debt  is  retained;  and  also  in  a  case 
where  a  judge  has  ordered  payment  of  a  debt 
due  from  a  debtor  to  a  creditor ;  and  where  he 
makes  default  in  paying  it  he  may  be  committed 
for  a  period  not  exceeding  six  weeks,  or  until 
payment  of  the  sum  due.**  Have  you  contem- 
plated the  imprisonment  of  a  debtor  upon  a 
judge's   order  as  a  possible   substitute  for  the 

£  resent  law  of  imprisonment  for  aliment? — I 
ave.  If  it  is  proper  for  me  to  refer  to  it,  I  may 
say  that  when  this  matter  of  summonses  for 
judgment -debts  was  brought  before  the  Com- 
mittee which  sat  in  1880,  as  a  matter 
which  might  be  applied  to  all  debts  when 
the  proposal  was  that  debts  other  than  ali- 
mentary debts  should  no  longer  be  the  sub- 
ject of  imprisonment,  I  did  not  think  that  it 
would  be  well  to  extend  to  Scotland  the  provi- 
sions of  Section  5  of  the  English  Act  of  1869.  I 
am  not,  however,  sure  that  a  good  deal  may  not 
be  said  in  favour  of  applying  the  provisions  of 
Section  5  of  the  English  Act  of  1869  to  the  case 
of  alimentary  debts  in  Scotland.  I  may,  per- 
haps, explain  that  I  think  one  disadvantage  of 


Mr.  Webnter — continued. 

this  alternative  substitute  is,  that  it  lays  upon  the 
creditor  in  the  alimentary  debt  the  necessity  for 
taking  a  further  step,  which  of  course  implies 
further  expenditure,  in  order  to  enforce  the  debt. 
Also  I  should  be  exceedingly  sorry  if  the  intro- 
duction of  the  principle  of  judgment  debt  sum- 
monses into  our  Scotch  system  in  the  case  of 
alimentary  debts  was  likely  to  lead  to  its  being 
extended  to  the  case  of  other  debts,  because,  I 
think,  it  is  very  desirable  not  to  go  back  upon 
the  course  of  recent  legislation  in  the  abolition  of 
imprisonment  for  civil  debt.  These,  however, 
are  the  two  chief  reasons  which  seem  to  me  to 
militate  against  this  alternative  substitute.  Sub- 
ject to  these,  I  do  not  know  that  there  is  any 
very  great  objection  to  putting  in  the  Bill  a 
clause  something  on  the  lineti  of  Section  5  of  the 
English  Act  of  1869 ;  and  I  may  say  that,  think- 
ing it  probable  that  such  a  question  as  the  hon- 
ourable Member  for  Aberdeen  has  now  put  to  me 
might  be  put,  I  have  drafted,  and  I  have  now 
befpre  me  a  clause  very  much  on  the  lines  of 
Section  5  of  the  English  Act  of  1869;  and  if  it 
is  the  pleasure  of  the  Committee,  I  shall  be  very 
glad  to  read  it :  "  Subject  to  the  provisions  here- 
inafter mentioned,  any  sheriff  or  sheriff*  substi- 
tute may  commit  to  prison  for  a  term  not  exceed- 
ing six  weeks,  or  until  payment  of  the  sum  or  sums 
due,  any  person  who  fails  to  pay  within  the  days 
of  charge  any  sum  or  sums  of  aliment  for  which 
decree  has  been  given  against  him  by  any 
competent  court :  provided, — (1.)  That  the 
warrant  to  commit  to  prison  may  be  applied 
for  by  the  creditor  in  the  sum  or  sums 
decerned  for  aliment  without  any  concur- 
rence. (2.)  That  the  application  shall  be  dis- 
posed of  summarily,  and  without  any  written 
pleadings.  (3.)  That  the  jurisdiction  by  this  sec- 
tion given  shall  be  exercised  only  by  a  warrant 
signed  in  open  couVt,  and  showing  on  its  face  the 
ground  on  which  it  is  issued.  (4.)  That  such  juris- 
diction shall  only  be  exercised  when  it  is  proved 
to  the  satisfaci  ion  of  the  sheriff  or  sheriff  substitute, 
that  the  person  making  default  either  has,  or  has 
had  since  the  date  of  the  decree,  the  means  to  pay 
the  sum  or  sums  in  respect  of  which  he  has  made 
default,  and  has  refused  or  neglected,  or  refuses  or 
•neglects  to  pay  the  same.  Proof  of  the  means  of  the 
person  making  default  may  be  given  in  such  man- 
ner as  the  sheriff  or  sheriff  substitute  thinks  just, 
and  for  the  purposes  of  such  proof  such  person  and 
any  other  witnesses  may  be  cited  and  examined  on 
oath.     Such   procedure  as  aforesaid  may  be  re* 

J>eated  against  the  same  person,  and  in  respect  of 
ailure  to  pay  the  same,  or  any  subsequently 
accruing  sum  or  sums  of  aliment  under  the  said 
decree,  at  intervals  of  not  less  than  six  months* 
No  imprisonment  under  this  section  shall  operate 
as  a  satisfaction  or  extinguishment  of  any  debt  or 
cause  of  action,  or  interfere  with  a  creditors 
rights  and  remedies  by  diligence  or  otherwise. 
A  person  imprisoned  under  this  section  shall  not 
be  deemed  to  be,  and  shall  not  be  entitled  to  be 
alimented  as  a  civil  prisoner,  but  shall  be  deemed 
to  be,  and  shall  be  maintained  as  a  prisoner  com- 
mitted for  contempt  of  court." 

3080.  I  think  that  clause  would  meet  the  diffi* 
culties  very  well.  When  you  apply  the  clause  to 
the  case  of  the  debtor  being  able  to  pay,  what  do 
you  say  ;  assuming  that  many  of  these  putative 
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fathers  are  able-bodied  men  able  to  earn,  and 
^uming^  sufficient  wages  to  pay  the  amount  of 
aliment,  would  you  allow  the  fact  of  being  able- 
bodied,  and  the  fact  of  the  man,  when  at  work, 
timing  wages  to  be  proof  of  ability  to  pay  an 
aHmentary  debt? — I  certainly  would.  I  think 
that  the  power  to  earn  wages  is  really  as  regards 
the  %vorking  classes  their  chief  means;  and  if  by 
any  device,  either  by  arrangement  with  his  em- 
ployer or  by  arrangement  with  another  workman, 
a  person  who  can  earn  wages  so  arranges  that 
his  wages  cannot  be  attached  for  his  debt,  I 
should  have  no  hesitation  whatever  in  sayiug  that 
he  should  be  dealt  with  under  the  proposed  sec- 
tion. 

3081.  With  regard  to  the  point  of  the  addi- 
tional expenses  of  procedure,  would  not  the  use- 
age  in  Scotland  in  the  sheriff  court  of  the  es- 
tablishment of  certain  solicitors  and  members  of 
the  bar  as  poor's  agents  taking  up  as  a  matter  of 
course,  and  without  payment,  me  conduct  of  cases 
where  the  creditor  is  poor,  go  very  far  towards 
removing  the  objection  of  expense  which 
would  otherwise  be  imposed  by  this  proce- 
dure?— In,  I  should  say,  the  vast  majority  of 
cases  it  would  do  so.  Of  course  there  are  cases 
where  the  mother  is  not  an  absolutely  poor  per- 
son, and  in  a  case  where  she  employs  a  solicitor 
at  her  own  expense,  her  solicitor  would,  of  coarse, 
have  a  good  claim  against  her. 

3082.  Supposing  such  a  case  as  the  last,  you, 
I  presume,  from  your  knowledge  of  the  fair  and 
reasonable  expense  of  procedure  in  sheriff  courts 
in  Scotland,  would  not  hold  that  in  such  cases  the 
expense  would  be  a  very  formidable  objection  ? 

3083.  Leaving  that  point,  I  should  wish  to 
have  your  view  upon  the  point  of  meilitatione 
fugm  warrants.  Did  you  express  an  opinion  in 
your  former  examination  as  to  the  proposal  in 
the   Bill  to  confine  the  power  of  issuing  such 

rwers  to  sheriflfe  and  sheriffs  substitute  ? — I  did. 
expressed  it  as  my  opinion  that  in  so  delicate  a 
jurisdiction  as  that  of  granting  meditatione  fuS€B 
warrants,  the  power  of  granting  them  should  be 
limited  to  trained  judges. 

3084.  Is  there  not  a  risk  as  long  as  that  pro- 
cess is  continued  of  a  debt  being  endangered 
under  the  process  if  the  creditor  reside  at  a  con- 
siderable oistance  from  the  town  wherein  the 
sheriff  or  sheriff  substitute  resides ;  take  the  case 
of  Aberdeenshire,  for  instance,  which  I  know 
best;  we  know  that  in  the  large  trading  and 
commercial  port  of  Fraserburgh  there  is  no 
sheriff  substitute,  and  he  is  at  a  considerable 
distance ;  Fraserburgh  contains  probably  90ffle 
8,000  or  9,000  people,  and  is  one  of  the  largest 
herring  fishing  places  in  Scotland ;  is  there  not 
a  risk  in  such  a  case  as  that  of  the  debt  being 
endangered,  as  has,  indeed,  been  pointed  out  by 
some  witncbses  ? — I  think  there  is  a  very  small 
risk.  Taking  the  instance  which  the  honourable 
Member  has  given,  the  distance  between  Fraser- 
burgh and  Aberdeen  by  rail  is  so  small  that  there 
is  no  difficulty  in  the  world  in  a  creditor  in  a 
debt  who  apprehends  that  his  debtor  is  about  to 
abscond,  goini;  by  rail  into  Aberdeen,  and 
getting  his  warrant  quite  as  quickly  and 
readily  as  if  he  were  to  go  to  the  only  other 
person  in  Fraseburgh  who  could  gnmt  it,  which 
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would  be  a  justice  of  the  peace,  because  to 
the  best  of  my  knowledge  in  Fraserburgh  there 
are  no  magistrates  of  the  burgh  in  the  sense  of 
the  law  in  regard  to  meditatUme  fugtB  warrants, 
who  could  grant  a  warrant  for  imprisonment  as 
in  meditatione  Jug(B.  My  belief  is  that  it  would 
be  quite  as  easy  for  the  creditor  to  go  to  Aber- 
deen and  apply  to  the  sheriff  there  for  the 
warrant,  as  to  apply  to  a  justice  of  the  peace  in 
the  burgh ;  because  my  impression  is  that  if  he 
did  apply  to  a  justice  of  the  peace  in  the  burgh, 
the  justice  of  the  peace  would  hesitate  very  much 
to  grant  it.  His  knowledge  of  the  danger  aris* 
ing  in  connection  with  the  granting  of  these 
warrants  would  probably  induce  him  to  say  that 
that  was  a  matter  which  he  never  dealt  with.  I 
have  no  facts  exactly  in  point,  but  I  think  it  is 
extremely  doubtful  whether  any  justice  of  the 
peace  in  Fraserburgh  ever  granted  a  meditatione 
fug<B  warrant  up  to  the  present  day.  I  used 
Fraserburgh  only  as  an  illustration  which 
occurred  to  me.  I  am  afraid  the  communication 
between  Fraserburgh  and  Aberdeen  is  not  so 
very  prompt  as  you  suppose.  But,  perhaps,  the 
whole  question  of  meditatione  fuQ4B  warrants  is  of 
less  consequence  now,  because  I  have  no  doubt 
you  have  observed  that  within  the  last  week  the 
competency  of  a  meditatione  fugm  warrant  has 
been  very  seriously  questioned  by  the  court  of 
session  ? — Alter  a  certain  point  I  entertain  very 
little  doubt  of  its  absolute  incompetence. 

Mr.  Andrew  Grant. 

3085.  I  think  you  stated  that  the  punishment 
of  a  debtor  as  a  criminal,  which  you  propose, 
would  be  on  the  theory  of  contempt  of  court  on 
his  part  ? — That  is  so. 

3086.  May  I  ask  how  you  reconcile  that  with 
giving  a  right  to  a  private  individual,  to  the 
mother  for  instance,  to  exact  the  punishment  for 
contempt  of  court? — I  admit  that  that  is  also  a 
novelty.  The  usual  course  of  procedure  for 
contempt  of  court  is  that  the  moment  when  the 
contempt  is  shown  in  the  court,  the  judge  sitting 
on  the  Dench  orders  the  commitment  of  the  per- 
son guilty  of  contempt  to  prison.  Here  we  are 
dealing  with  a  difficult  case,  and  the  question  is 
what  is  the  best  remedy  that  you  can  devise  for 
it.  I  do  not  mean  to  say  that  it  is  perfect,  or 
that  it  is  absolutely  on  all  fours  with  the  usual 
proceedings  for  contempt  of  court ;  but  I  think 
it  is  sufficiently  near  to  them  to  justify  the  Legis* 
lature  in  declaring,  as  in  the  clause  which  I  have 
drafted,  I  propose  it  should  do,  that  a  person 
sent  to  prison  under  this  section  should  be  dealt 
with  as  if  he  had  been  guilty  of  contempt  of. 
court. 

3087.  Would  you  resort  to  renewed  imprison- 
ment of  a  debtor  under  the  proposed  change, 
without  a  fresh  decree  by  the  court  against  the 
debtor  ? — I  would. 

3088.  Do  you  consider  that  the  costs  in  ali-- 
mentary  cases  should  give  a  right  to  imprison- 
ment in  a  criminal  way  ? — That  is  a  very  difficult 
question.  Hitherto  no  doubt  the  court  have 
looked  upon  the  costs  as  a  part  of  the  alimentary 
debt.  I  hesitate  to  suggest  that  the  Bill  should 
provide  that  the  expenses  should  not  be  treated 
as  coming  within  the  scope  of  the  section  which 
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I  have  drawn.  But  I  admit  that  it  is  a  question 
of  very  considerable  difficulty,  and  one  rather 
for  Uie  determination  of  the  Committee  than  of 
any  witness  before  it. 

3089.  The  honourable  Member  for  Aberdeen 
asked  you  some  questions  about  confining  the 
right  to  issue  a  warrant  in  cases  of  meditatione 
fug(B  to  a  sheriff  or  a  trained  legal  person ;  we 
have  had  it  in  evidence  that  in  many  cases  to  go 
to  the  head-quarters  of  a  sheriff  or  a  sheriff- 
substitute  would  be  very  inconvenient  for  persons 
living  in  thinly-populated  parts  of  the  country  ; 
do  you  think  that  part  of  that  inconvenience 
might  be  obviated  by  enabling  the  applicant  to 
swear  before  a  justice,  and  thereafter  to  send  to 
a  legal  practitioner  at  head- quarters,  and  leave 
him  to  apply  for  the  warrant?— I  cannot  say 
that  I  am  in  favour  of  that  suggestion.  The 
course  of  proceeding  is  this.  The  ai^piication  is 
in  the  first  place  made  for  the  warrant  to  the 
judge,  whoever  he  may  be,  whether  as  now  to 
the  sheriff  or  a  magistrate  of  a  burgh,  or  to 
a  justice  of  the  peace ;  and  after  the  application 
has  been  made  to  him  the  oath  of  the  creditor 
in  the  debt  is  taken.  I  think  there  would  be  very 
considerable  inconvenience  in  breaking  up  the 
process,  by  enabling  the  application  in  the  first 
instance  to  be  made  to  a  justice  of  the  peace,  say 
in  a  remote  part  of  the  country,  and  then  that 
the  subsequent  procedure,  and  the  granting  of 
the  warrant  itself,  should  take  place  before  the 
sheriff.  It  occurs  to  me,  in  fact,  that  if  you  were 
to  enable  the  first  application  to  be  made  to  a 

i'ustice  of  the  peace,  and  the  oath  to  be  taken 
)efore  him,  and  the  subsequent  proceedings  to  be 
taken  before  the  sheriff,  you  would  entirely 
defeat  the  object  of  a  meditatione  faga  warrant, 
which  is  that  with  secrecy  and  dispatch  you 
should  be  enabled  to  get  a  warrant  to  stop  an 
absconding  debtor.  My  belief  is,  that  if  you 
were  to  begin  your  proceedings  in  the  countrjr, 
and  then  carry  them  to  the  seat  of  the  sheriff  in 
order  to  complete  them,  before  you  had  com- 
pleted them  the  debtor  would  be  gone,  and  any 
need  for  the  proceedings  would  be  at  an  end. 
I  quite  admit  that  there  will  be  some  cases,  par- 
ticularly in  the  Highlands  and  in  the  islands, 
where  you  are  far  remote  from  the  seat  of  the 
sheriff  courts,  in  which  inconvenience  will  arise  ; 
but  I  believe  that  the  number  of  cases  is  infi- 
nitesimally  small,  and  I  should  not  be  surprised 
if  any  figures  w^ere  obtainable  on  the  matter,  to 
find  that  up  to  the  present  moment  in  none  of 
those  districts  have  meditatione  fvgcs  proceedings 
ever  been  resorted  to. 

3090.  Then  is  your  objection  to  the  course 
which  I  have  suggested  merely  on  account  of  its 
delaying  the  transaction  and  defeating  the  object 
of  it  ?— Yes ;  that  is  my  chief  objection. 

Sir  Herbert  MaxicelL 

.  3091.  I  think  you  recommended,  or  at  all 
events  you  suggested,  that  a  term  of  annually 
recurrent  imprisonment  should  be  imposed  in 
cases  of  alimentary  debt ;  is  there  any  precedent 
for  recurrency  of  imprisonment  ? — Certainly,  in 
the  case  to  which  I  have  referred  under  the  70th 
section  of  the  Education  Act,  after  setting  but 
the  procedure  which  is  to  be  adopted  against  a 
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defaulting  parent,  the  section  goes  on  to  say, 
"  and  such  procedure  as  aforesaid  may  be 
repeated  against  tho  same  parent,  and  in  respect 
of  a  continuance  of  the  same  failure  of  duty,  at 
intervals  of  not  less  than  three  months."  I  have 
put  a  provision  such  as  this  both  in  the  clause 
which  I  have  laid  before  the  Committee  this 
morning,  and  also  in  a  rather  amended  edition  of 
the  clause  which  I  submitted  to  the  Committee 
on  the  first  occasion  on  which  I  was  examined. 

Chaiiman. 

3092.  As  I  understand,  that  is  a  clause  in  pur- 
suance  of  your  first  alternative  suggestion? — 
It  is. 

3093.  Will  you  read  it?— "If  any  person 
against  whom  a  decree  has  been  given  for  any  sum 
or  sums  due  for  aliment  shall  wilfully  or  without 
reasonable  excuse,  refuse  or  fail  to  pay  the  said 
sum  or  sums  within  the  days  of  charge  upon  the 
said  decree,  he  shall  be  deemed  guilty  of  a  crime 
and  offence,  and  on  conviction  thereof  before  the 
sheriff  in  a  summary  manner  at  the  instance  of 
the  procurator  fiscal,  shall  be  liable  to  imprison- 
ment for  any  term  not  exceeding  six  weeks,  with 
or  without  hard  labour.  Procedure  under  this 
section  may  be  repeated  against  the  same  person, 
and  in  respect  of  failure  to  pay  the  same  or  any 
subsequently  accruing  sum  or  sums  of  aliment 
under  the  said  decree  at  intervals  of  not  less 
than  six  months.  No  imprisonment  under  this 
section  shall  operate  as  a  satisfaction  or  extin- 
guishment of  any  debt  or  cause  of  action,  or 
interfere  with  a  creditor's  other  rights  and 
remedies  by  diligence  or  otherwise." 

Mr.  Armitstcad. 

3094.  You  have  stated  that  you  advocate  that 
the  non-payment  of  alimentary  debts  should  be  a 
criminal  ofi'ence  punishable  in  the  same  way  as 
contempt  of  coui-t ;  but  do  you  not  think  that 
there  are  other  causes  besides,  that  make  it  de- 
sirable that  tho  non-payment  of  alimentary  debts 
sliould  be  punished  as  a  criminal  offence  rather 
than  as  merely  contempt  of  court;  is  it  not  an 
ofi'ence  against  society  ? — No  doubt  it  is. 

3095.  I  do  not  think  that  has  ever  been 
brought  out  strongly  enough ;  would  you  state 
in  a  few  words  what  reasons  you  think  there  are, 
in  a  social  point  of  view  for  punishing  it  as  a 
criminal  offence? — In  answer  to  a  question 
which  was  put  by  the  honourable  Member  for 
Aberdeen  this  morning,  I  said  that  in  my  judg- 
ment a  man  who  refused  or  neglected,  when  he 
was  able  to  do  so,  to  aliment  his  own  offspring 
was  a  criminal ;  and  I  adhere  to  that  opinion. 

Mr.  Orr  Etoing. 

3096.  Is  not  the  breach  of  an  interdict  from  a 
court  looked  upon  as  a  contempt  of  court? — I 
think  it  is. 

3097.  Imprisonment  can  immediately  take 
place  if  that  interdict  is  broken,  can  it  not? — It 
can. 

3098.  And  the  initiative  in  bringing  the  matter 
before  the  court  is  taken  by  private  individuals, 
is  it  not  ? — I  think  so,  but  1  rather  think  that  it 
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has  to  be  done  with  the  consent  of  the  Lord 
Advocate. 

3099.  Is  it  necessary  in  all  cases? — I  think 

80. 

3100.  In  the  case  oF  an  interdict  against  tres- 
passing upon  land,  is  it  so  ?— Very  likely  it  may 
be  the  procurator  fiscal  in  the  Sheriff  Court. 

3101.  But  the  initiative  is  taken  by  a  private 
individual  ? — Yes. 

3102.  Therefore  your  suggestion  would  not 
alter  the  law  in  that  way^  because  the  party 
offended  against^  the  woman^  or  the  parochial 
authority,  would  act  in  the  same  way  as  a  private 
individual? — Yes. 

3103.  Therefore  there  is  no  alteration  of  the 
present  law  ? — That  suggestion  had  not  occurred 
to  me,  but  it  is  no  douot  a  support  to  the  pro- 
posal. 

3104.  When  I  put  some  questions  to  you  with 
reference  to  the  law-burrows,  you  said  that  you 
would  endeavour  to  get  more  definite  informa- 
tion upon  the  point  as  to  whether  if  it  were 
abolished,  what  law  was  in  existence  by  which 
you  could  imprison  a  person  for  making  a  verbal 
threat ;  have  you  looked  into  that  ? — I  have  no 
further  authority  to  present  to  the  Committee ; 
in  fact,  I  do  not  think  that  any  further  authority 
from  tlie  common  law  can  be  given  than  what  I 
gave  on  the  occasion  of  my  previous  examina- 
tion. I  referred  to  tlie  authority  of  Baron  Hume, 
who  is  our  chief  criminal  writer.  His  remarks 
are  repeated  by  Sir  Archibald  Alison  in  his 
work,  but  as  they  are  given  simply  upon  the 
authority  of  Baron  Hume,  I  do  not  know  that 
they  deiive  any  much  greater  sanction  from  the 
repetition.  It  is  right  th^t  I  should  say  that  in 
almost  all  the  burghs  of  Scotland  the  difficulty 
does  not  arise,  because  either  under  the  General 
Police  Act  of  1862,  or  under  the  Special  Police 
Acts  of  almost  all  burghs,  there  are  provisions 
made  which  provide  for  every  case  of  a  breach 
of  the  peace  which  would  certainly  include 
threats,  whether  they  were  verbal  or  written. 
No  doubt  in  the  rural  districts  one  would  have 
to  rely  upon  the  common  law  as  expounded  by 
Hume  and  Alison ;  and  as  far  as  I  can  form  an 
opinion,  I  believe  the  common  law  would  be 
quite  strong  enough  to  provide  a  remedy,  if  ver- 
bal threats  of  a  serious  character  were  resorted  to 
against  any  person. 

3105.  But  you  have  not  known  such  a  case  ? — 
I  have  not. 

3106.  What  is  there  so  offensive  or  injurious 
to  the  liberty  of  the  subject  in  the  law-burrows 
that  you  wish  to  have  it  repealed  ? — I  think  that 
the  power  which  any  man  nas  of  swearing  that 
he  believes  that  another  person  means  him  bodily 
harm,  and  if  he  makes  that  oath  with  sufficient 
precision,  of  obtaining  an  order  upon  that  other 
person  to  find  caution  for  a  considerable  amount, 
and  if  the  caution  is  nut  found,  the  liability  of  the 
person  sworn  against  to  be  imprisoned,  is  a  state 
of  matters  that  it  i^  not  desirable  should  con- 
tinue. 

3107.  Must  not  a  person  under  the  law-bur- 
rows not  only  give  his  oath,  but  state  some 
wonls  that  have  been  uttered? — No  doubt  he 
must  state  precisely  the  grounds  upon  which  he 
believes  that  the  other  means  bodily  harm  to- 
wards him.     But  I  do  not  think  there  is  any 
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doubt  that  the  law  is  this  :  that  if  a  man  truly  or 
falsely  swears  with  sufficient  circumstantiality  as 
to  the  grounds  of  his  application,  that  oath  alone 
is  Sufficient  to  entitle  him  to  require  the  other  to 
find  caution. 

3108.  And  you  think  that  that  is  a  bad  law?— 
I  do. 

3109.  Then  are  we  to  understand  that  by  the 
law  that  you  refer  to,  the  common  law,  under 
which  a  person  may  be  taken  up  for  making  ver- 
bal threats,  it  is  not  only  necessary  for  the  per- 
son threatened  to  swear  that  he  believes  the 
other  intends  him  bodily  harm,  but  that  he  must 
be  able  to  prove  it? — He  must  be  able  to  prove 
it ;  and  he  must  get  the  public  prosecutor,  who 
is  an  impartial  person,  to  take  up  the  prosecution 
and  present  it  oefore  a  court.  That  is  the  pro- 
tection that  is  given. 

3110.  That  is  surely  not  so  efficient  a  protec- 
tion as  the  law-burrows? — I  think  it  is  quite 
adequate,  and  not  too  oppressive. 

3111.  Do  you  think  it  is  very  likely  that  any 
individual  would  swear  to  certain  circumstances 
to  obtain  protection  under  the  law-burrows  unless 
he  had  very  good  ground  for  his  opinion  that  such 
protection  was  necessary  ? — I  believe  there  have 
been  many  cases. 

3112.  Do  you  know  of  anyone? — I  am  not 
familiar  with  any  instance. 

3113.  It  is  hearsay? — No  doubt,  it  is  hear- 
say, 

3114.  Is  it  a  law  that  is  frequently  put  into 
operation  ? — Not  very  often.  Public  opinion,  I 
am  glad  to  say,  is  now  very  strongly  against  it; 
and  I  think  the  Legislature  would  be  well  justified 
in  following  the  du*ection  in  which  public  opinion 
points. 

3115.  Do  you  not  think  that  public  opinion  at 
present  is  more  interested  in  the  criminal  than 
in  the  innocent  man? — I  should  not  like  to 
say  so. 

Sir  Herbert  MaxwelU 

3116.  I  should  like  to  ask  you  what  evidence 
you  have  that  public  opinion  is  strongly  against 
the  existing  law,  because  there  has  been  none 
before  the  Committee? — On  the  last  occasion 
when  I  was  examined  here,  in  my  answer  to 
Question  102,  I  read  the  opinion  of  one  of  our 
judges.  Lord  Gifford.  I  have,  if  (he  Committee 
will  allow  me  to  read  it,  in  the  transactions  of  the 
National  Association  for  the  promotion  of  Social 
Science,  at  their  meeting  in  Aberdeen  in  1877, 
an  extract  from  a  paper  read,  or  a  speech  made, 
by  Sheriff  Barclay. 

Mr.  Orr  Ewing. 

3117.  You  do  not  call  that  public  opinion,  do 
you  ? — I  do,  and  I  am  afraid  that  you  can  only 
gather  public  opinion  by  taking  examples.  No 
doubt  the  public  opinion  which  I  come  in  con- 
tact with  myself  is  against  it.  At  the  conclusion 
of  reading  the  paper.  Sheriff  Barclay  said : 
**  Something  must  be  done  by  legislation  to 
prevent  the  iniquitous  effects  of  the  system. 
To  give  instances  of  it,  they  not  only  had  one 
person  swearing  law-burrows  against  another,  but 
they  had  whole  communities  swearing  law-burrows 
in  the  same  way.     At  Rutherglen,  in  Glasgow, 
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he  knew  of  a  case  where  a  man  swore  law- 
burrows^  and  put  a  whole  bench  of  magistrates 
under  caution  not  to  molest  him,  and  it  was  a 
fact  that  the  old  burgh  of  Aberdeen  swore  law- 
burrows  against  the  new  burgh  of  Aberdeen,  and 
actually  put  the  new  burgh  in  caution.  The 
essential  principle  of  law-burrows  was  the  dread 
on  the  part  ot  one  man  of  bodily  harm  from 
another.  A  person  situated  as  the  first  named, 
had  simply  to  swear  law-burrows  against  this 
other ;  that  is  to  say,  upon  oath  depone  that  he 
believed  it  was  the  intention  of  a  certain  indi- 
vidual to  do  him  bodily  harm,  and  unless  caution 
was  forthcoming,  the  man  so  sworn  against  was 
put  in  prison.  To  prove  the  iniquity  of  the 
system,  he  would  mention  the  case  of  a  domestic 
servant,  who  left  the  situation  in  which  she  had 
been  engaged  under  particular  circumstances. 
She  tormented  the  master  to  give  her  certain 
aliment,  which  he  refused ;  and,  to  take  repara- 
tion the  law  offered  him,  he  swore  law-burrows 
against  the  woman,  and  she  was,  in  her  inability 
to  find  caution,  detained  in  prison  for  five  years, 
in  consequence  of  which  she  became  deranged. 
In  a  case  that  had  come  before  Lford  Ardinillan, 
in  June  1856,  ihe  evil  of  the  system  was  fully 
exposed.  In  the  case  referred  to,  it  is  remarked 
in  the  decision  *  that  the  respondent  says  he  holds 
law-burrows,  and  will  enforce  them  ;  that  they 
were  competently  granted  on  his  oath ;  that  by 
his  own  oath  his  apprehensions  of  personal 
danger  had  been  proved,  and  cannot  be  dis- 
proved ;  and  that  no  inquiry  into  the  /acts,  or 
into  the  grounds  of  his  apprehensions,  is  com- 
petent, unless  in  an  action  of  damages,  where 
both  malice  and  want  of  probable  cause  are 
alleged  and  put  in  issue.'  Sheriff  Barclay  knew 
in  his  practice  of  but  one  remedy.  If  A.  swore 
law-burrows  against  B.,  B.  could,  on  the  other 
hand,  play  check  bv  swearing  law-burrows  against 
A.  in  return.  The  law,  he  concluded,  was  a 
blot  on  the  Statute  Book,  and  the  sooner  wiped 
therefrom  the  better.*'  I  have  certainly  myself 
heard  the  matter  of  law-burrows  very  frequently 
talked  of  both  in  le^al  and  other  circles  ;  and  if  I 
am  qualified  to  bear  testimony  as  to  public 
opinion  upon  the  matter,  I  should  say  that  I  have 
heard  an  unvarying  opinion  that  the  time  for  the 
existence  of  that  process  is  gone  by. 

3118.  I  suppose  there  are  many  other  laws 
that  ^ou  have  known  to  be  abused,  but  whose 
abolition  you  would  not  think  of  recommending, 
because  thej  had  been  abused?— Certainly. not. 

3119.  But  are  you  aware  that  a  large  and  most 
respectable  body,  the  Society  of  Writers  to  Her 
Majesty's  Signet,  have  unanimously  reported  in 
favour  of  continuing  law-burrows ;  is  not  that  a 
much  stronger  indication  of  public  opinion  than 
that  of  a  single  individual  such  as  Sheriff  Barclay  ? 
— I  quoted  the  opinion  of  one  judge.  Lord  Gif- 
ford,  on  the  previous  occasion ;  I  have  now  quoted 
through  Sheriff"  Barclay  the  opinion  of  Lord 
Ardmdlan,  another  judge.  If  I  had  known  that 
the  question  was  hkely  to  come  up,  I  should 
have  endeavoured  to  have  got  together,  as  far  as 
I  could,  more  information  upon  uie  matter ;  but 
I  am  bound  to  say  that  I  have  not  observed  from 
any  of  what  you  may  call  the  bodies  representing 
public  opinion^  that  there  has  been  any  represen- 
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tation  whatever  agunst  this  proposed  abolition  of 
law-burrows. 

3120.  Perhaps  you  have  not  seen  the  report? 
—I  have  seen  the  report.  The  writers  to  the 
signet  are  a  most  respectable  body  of  practi- 
tioners ;  there  is  no  more  respectable  body  in 
Scotland  or  in  any  other  country  ;  but  they  are 
much  more  reliable  as  authorities  upon  convey- 
ancing than  they  are  upf)n  such  a  matter  as  law- 
burrows,  of  wnich  I  daresay  not  one  of  the 
gentlemen  who  are  concerned  in  that  report  have 
ever  the  slightest  occasion  to  know  anything. 

Sir  Herbert  Maxwell. 

3121.  Still,  as  a  contribution  to  public  opinion, 
it  is  something  ?—  No  doubt,  as  far  as  it  goes,  it 
is  a  dissent.  I  quoted  that  report  on  a  previous 
occasion. 

Mr.  Buchanan. 

3122.  Your  objection  to  law-burrows  is  that  a 
man  can  obtain  it  on  his  own  oath  without  ad- 
ducing any  other  evidence  ? — That  is  the  leading 
objection. 

3123.  With  regard  to  your  proposed  clause 
which  you  gave  us  the  last  time  vou  were  here, 
the  objection  which  has  been  taken  to  it,  that 
thereby  you  convert  what  is  now  a  civil  offence 
into  a  crime,  you  think  would  sufficiently  be  met, 
first  of  all,  by  the  analogy  of  the  procedure  under 
the  80th  section  of  the  Poor  Law  Act,  and  of  the 
Education  Act ;  and  secondly,  because  you  con- 
sider that  the  failure  to  pay  aliment  by  a  man 
when  he  is  capable  of  doing  so  for  his  children  is 
a  crime?— Those  are  the  grounds  upon  which  I 
justify  the  proposal  which  I  put  forward  on  the 
former  occasion.  I  have  explained  this  morning 
that  there  is  a  very  great  deal  lo  be  said  for  the 
alternative  which  has  been  suggested  since  I  was 
here,  and  which  I  have  endeavoured  to  embody 
in  the  draft  clause  now  before  the  Committee. 

3124.  With  regard  to  your  first  proposal  in 
Question  54,prou  were  asked  at  what  periods  you 
would  allow  imprisonment  to  recur,  and  you  said, 
"I  think  probably  it  would  be  a  proper  thing 
that  it  should  be  once  a  year."  Woiud  you,  then, 
make  it  necessary  that  a  decree  should  be  taken 
out  again  on  each  occasion  ? — No.  The  usual 
method  in  an  action  for  aliment  is  to  have  a 
decree  for  the  aliment  for  the  whole  period  of  the 
child's  pupilarity,  and  I  think  it  would  be  quite 
unnecessary  to  require  any  fresh  decree. 

3125.  There  would  be  a  fresh  application  by 
the  procurator  fiscal  ? — There  would. 

3126.  "With  regard  to  the  costs  of  the  suit 
giving  a  title  to  imprisonment,  you  do  not  deal 
with  that  at  all  in  this  proposed  clause  one 
way  or  another  ? — No ;  I  have  left  that  matter 
alone. 

3127.  Would  it,  in  your  opinion,  be  desirable 
to  alter  the  right  which  at  present  exists  ? — It  is 
a  matter  whicn  I  have  thought  of  somewhat,  but 
I  cannot  say  that  I  have  formed  any  conclusive 
opinion  upon  it.  There  are  very  serious  diffi- 
culties in  altering  the  law.  If  you  were  to  pro- 
vide that  no  part  of  the  costs  should  be  treated 
as  part  of  the  alimentary  debt,  I  am  afraid  that 
might  give  an  inducement  to  defenders  to  pro- 
tract litigation  with  a  view  of  starving  out  a  pur- 
suer; 
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suer ;  and,  except  on  very  good  grounds  indeed, . 
I  am  inclined  to  think  that  the  general  rule  of 
the  expenses  being  looked  upon  as  a  part  of  the 
subject-matter  of  the  decree  should  not  be  in- 
fringed upon.  It  is  one,  however,  I  quite  admit, 
upon  which  opinions  may  differ,  and  I  do  not 
put  forward  my  own  with  any  confidence. 

3128.  I  understand  that  the  solicitor  to  whom 
the  costs  are  due  at  present  has  the  right  of  im- 
prisoning^; would  you  allow  him  to  retain  that 
right  ?— If  a  decree  is  taken  in  his  name  for  the 
expenses,  he  has  in  the  general  caee  the  power  of 
enforcing  that  decree.  I  am  not  able  to  say, 
from  my  own  experience,  whether,  if  the  decree 
were  taken  in  die  agejit's  name  in  an  aliment 
case,  he  has  the  privilege  of  imprisonment  for 
those  expenses  ;  1  do  not  know  how  that  stands. 

Chairman. 

3129.  Are  you  aware  of  any  case  since  1880? 
— I  am  not  aware  of  any  case  since  1880,  and  I 
am  not  able  to  say  whether  a  decree  in  an  agent's  * 
name  could  be  enforced  by  imprisonment. 

Mr.  Webster. 

3130.  In  a  question  asked  you  by  a  Member  of 
the  Committee  recently,  it  seemed  to  be  assumed 
that  imprisonment  for  civil  debt  in  England  under 
an  order  of  court  was  inflicted  as  for  contempt  of 
court ;  is  that  so  ?  Before  I  ask  you  whether 
that  is  so,  I  am  going  to  read  to  you  a  passage 
from  Mr.  Hollam^  evidence  in  1880,  bearing 
directly  upon  that  very  matter.  He  was  askeC 
at  Question  213,  "  Is  not  the  theory  of  the 
English  law  of  imprisonment  for  debt  that  the 

Eersons  are  committed  to  prison,  not  for  the  debt, 
ut  for  contempt  of  court,  in  refusing  to  pay 
when  they  can  pay  ?"  And  his  reply  is,  "  I  have 
always  felt  that  that  is  a  distinction  without  a 
difference.  I  do  not  follow  the  distinction.  I 
have  often  heard  that  argument  put  forward,  but 
I  apprehend  that  under  the  English  law  the  man 
is  imprisoned  for  debt  upon  the  ground  that  he 
can  pay  the  debt,  and  that  he  will  not  pay  it." 
You  adopt  that  view,  I  suppose  ? — I  do. 

3131.  With  regard  to  the  law-burrows,  would 
it,  in  your  opinion,  define  pretty  well  the  cases 
to  which  that  remedy  applies  at  present,  if  these 
words  were  used :  "  Any  word  spoken  or  act  done 
calculated  to  put  any  person  in  fear  of  any  injury 
or  danger  to  himself  or  to  any  member  of  his 
family,"  Are  those  very  nearly,  if  not  exactly, 
the  cases  to  which  that  remedy  of  law-burrows  is 
applied  in  Scotland? — I  think  some  words  would 
be  required  to  be  inserted  to  show  that  it  is  a 
fear  of  serious  injury.  It  must  not  be  an  absurd 
or  trifling  injury ;  it  must  be  a  serious  bodily 
injury. 

Mr.  Orr  Exoing. 

3132.  Would  you  consider  a  threat  to  knock 
you  down  serious  ? — Yes.  I  would  consider  that 
quite  serious  enough. 

Mr.  Webster. 

3133.  Would  not  these  words  cover  it,  "  Cal- 
culated to  put  any  person  in  fear ; "  jocular 
words  would  not  put  a  person  in  fear  ? — I  think 
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the  "any  injurv"  requires  to  be  qualified  by 
"serious;"    I  do  not  think   if  it   was  a   ver/ 
trifling  thing  it  would  be  sufiicient. 

Mr.  Andrew  Grant. 

3134.  Is  it  not  "any  bodily  injury"?— My 
recollection  is  that  it  is  "  bodily." 

Mr.  Webster. 

3135.  He  need  not  be  in  fear  of  his  life  under 
the  law-burrows? — No.  The  fear  of  serious 
injury  is  that  which  is  the  essence. 

Dr.  Cameron. 

3136.  With  regard  to  law- burrows,  as  I 
understand  it,  you  do  not  propose  that  threats 
should  be  allowed  to  be  made  without  any  means 
of  punishing  them,  but  you  think  that  the  com- 
mon law  is  sufficient  to  do  that  ? — I  think  so. 

3137.  If  there  is  any  insufficiency  in  it  there 
would  be  no  difficulty,  I  presume,  in  drafting  a 
clause  to  meet  the  point? — There  would  not; 
but  I  confess  I  am  not  at  all  in  fuvour  of  creating 
more  statutory  crimes  than  can  be  avoided.  I 
prefer  leaving  this  matter  to  the  common  law. 

3138.  And  you  think  that  the  common  law  is 
competent  to  deal  with  the  question  of  verbal 
threats  ? — I  do. 

Mr.  Orr  Ewing. 

3139.  Upon  evidence  ? — Upon  evidence. 

Dr.  Cameron. 

3140«  Do  you  think  it  is  desirable  that  any  law 
should  deal  with  any  crime  except  upon  evi- 
dence ? — Certainly  not;  and  also  not  upon  the 
evidence  merely  of  the  accuser  himself. 

3141.  Does  it  not  appear  to  you  rather  anoma- 
lous that  if  a  man  is  almost  killed  by  a  person, 
the  assault  should  be  required  to  be  proved  by 
certain  evidence,  and  the  assailant  has  a  restricted 
teim  of  punishment,  whereas  if  there  is  no  assault 
committed,  but  simply  a  verbal  threat,  it  can  be 
proved  by  a  single  witness,  and  the  man  can  be 
committed  to  prison  for  an  indefinite  period  ? — 
He  can.  Of  course  he  can  obtain  liberation  on 
finding  caution  if  he  has  the  means. 

3142.  But  provided  he  has  not  the  means  of 
finding  caution  he  remains  in  prison  ? — Yes. 

3143.  There  is  nothing  analogous  to  that 
existing  in  the  English  law,  in  which  a  man  is 
bound  over  to  keep  tne  peace  for  a  certain  period, 
or  upon  default  to  go  for  a  certain  time  to  prison  ? 
— I  believe  not. 

3144.  I  think  you  explained  to  us  that  the 
difference  between  imprisonment  in  law-burrows 
cases  and  for  any  crime  was  that  the  oath  of  the 
person  threatened  was  sufficient  ? — That  is  so. 

3145.  And  that  in  order  to  reduce  or  to  obtain 
the  suspension  of  imprisonment  under  law- 
burrows  it  was  necessary  to  prove  certain  things 
in  the  Court  of  Session ;  what  are  those  things  ? 
— It  is  necessary  to  prove  in  order  to  obtain 
damages  that  the  application  was  made  mali- 
ciously and  without  probable  cause. 

3146.  In  order  to  obtain  liberation,  what  must 
be  done  if  the  imprisoned  person  cannot  get  se- 
curity ;  is  there  any  way  of  obtaining  liberation 
without  getting  security  ? — If  the  proceedings 
are  regular,  I  am  not  aware  of  any  ground. 

B  4  3147.  In 
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3147.  In  such  a  case  law-burrows  being  a  civil 
imprisonment,  could  the  Home  Secretary  re- 
lease ? — No,  I  do  not  think  he  could. 

3148.  So  that  the  man  if  unable  to  find  security 
might  remain  in  prison  all  his  life  ? — Unless 
some  people  came  forward  and  found  caution  for 
him. 

3149.  In  that  case  the  imprisonment  is  really 
not  for  the  threat,  but  (or  the  inability  to  find 
caution  ? — That  is  so. 

Mr.  Armitstead. 

3150.  There  was  a  case  of  a  woman  being  im- 
nrisoned  for  five  years,  was  there  not  ? — That  has 
nappened. 

Sir  Herbert  MaxwelL 

3151.  But  that  was  an  anonymous  case,  was  it 
not? — Ko,  I  know  the  case. 

Dr.  Cameron. 

3152.  I  think  Sheriff  Barclay  said  that  he 
knew  the  case? — It  is  the  case  of  Brock  r. 
Bankine,  to  which  I  referred  in  my  previous 
examination. 

Mr.  Orr  Ewing. 

3153.  Are  not  the  proceedings  in  England  of 
being  bound  over  to  keep  the  peace  generally  ac- 
com{)anied  by  security  to  a  small  extent  in  case 
of  failure  ? — 1  believe  so. 

3154.  Is  not  that  identical  with  law-burrows? 
— I  understand  that  in  England  the  incarceration 
cannot  be  indefinite  on  failure  to  find  recog- 
nizances. 

3155.  Would  it  not  be  better,  to  prevent  such 
a  long  imprisonment  as  five  years  and  three 
months;  in  other  words,  to  modify  the  term 
rather  than  to  abolish  it  altogether? — I  think 
that  the  whole  system  is  wrong,  of  allowing  it  to 
be  obtained  upon  the  evidence  of  a  single  witness, 
so  to  speak,  who  is  the  accuser  of  the  other. 

Mr.  Armitstead. 

3156.  An  interested  person? — An  interested 
person. 

Mr.  Orr  Swing. 

3157.  Is  it  not  the  strength  of  the  law  that  it 
is  the  protection  of  an  individual  who  is  pri- 
vately threatened  with  bodily  harm,  the  person 
using  the  threat  taking  good  care  that  there  is  no 
witness  of  his  threat,  and  the  person  threatened 
being  afraid   that  it  will  be   carried  out? — I 

•  regret  to  say  that  I  remain  of  the. opinion  that  it 
is  a  thing  entirely  inconsistent  with  the  present 
criminal  arrangements  of  the  country. 

3158.  And  there  is  no  punishment  connected 
with  the  allegation  made  against  him ;  he  has 
only  to  bind  himself  to  keep  the  peace  and  to  get 
security  as  well  ? — He  is  bound  to  get  security 
that  he  shall  not  do  anything  to  injure  the 
other;  and  at  one  time,  in  a  large  number  of 
cases  (gradually  as  I  think  under  the  influence  of 
public  opinion  in  a  diminishing  number  of  cases), 
such  proceedings  were  resorted  to,  and  people  were 
unable  to  get  caution,  and  they  were  imprisoned 
frequently  for  very  long  periods.     I  think  the 
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proper  course  is,  that  if  a  man  uses  such  threats* 
a  complaint  should  be  made  to  tlie  police,  and  he 
should  be  tried  for  it.  I  believe  that  the  common 
law  is  suflScient  to  secure  his  conviction  upon 
evidence,  and  without  evidence  he  should  not  be 
convicted.  If  the  common  law  is  not  sufficient 
then  the  matter  is  in  very  good  hands,  and  1 
have  no  doubt  that  the  safety  of  the  public  will  be 
looked  to. 

3159.  Do  you  not  think  that  it  is  primd  facie 
evidence  that  a  man  must  be  a  verv  bad  one  who 
cannot  find  the  small  security  to  keep  the  peace 
which  is  required  when  such  a  charge  is  made 
against  him  / — A  man  may  be  a  poor  one,  and  yet 
not  a  very  bad  one. 

3160.  Without  a  friend  ?— Without  a  friend. 

Dr.  Cameron. 

3161.  The  Honourable  Member  for  Dumbar* 
tonshire  has  asked  you  with  regard  to  the  identity 
of  law-burrows  and  the  English  process  of  binding 
over  to  keep  the  peace ;  what  is  the  first  pre- 
liminary in  the  English  process  of  binding  over 
to  keep  the  peace  ? — 1  am  unwilling  to  enter 
upon  that  matter. 

3162.  Are  you  aware  that  it  is  a  proving  of 
the  threat? — I  believe  so,  but  I  would  much 
rather  that  the  Committee  should  obtain  evidence 
upon  this  point  from  some  one  more  conversant 
with  the  English  law  than  I  am. 

3163.  With  regard  to  the  value  of  Sheriff 
Barclay's  opinion,  are  you  aware  that  Sheriff 
Barclay  has  made  a  very  special  study  of  law* 
burrows  ? — I  know  that  he  has  made  a  study  of 
a  great  many  of  the  curiosities  of  the  law. 

3164.  He  has  written  a  book  upon  law-bur- 
rows, has  he  not  ? — He  has. 

3165.  Is  not  that  a  standard  work  upon  law- 
burrows  ? — I  have  no  doubt  Sheriff  Barclay  has 
made  a  study  of  a  great  many  of  the  cuiiosities 
of  legislation,  and  law-burrows  amongst  the 
number. 

3166.  But  he  has  written  a  text-book  upon 
law-burrows,  has  he  not? — He  is  exceedingly 
well  acquainted  with  it ;  no  man  better. 

3167.  Have  you  any  reason  to  know  that  he 

f reserves  his  opinion  at  the  present  moment? — 
have.  I  have  a  letter  before  me  here  at  the 
present  moment  in  which  he,  writing,  I  may  say, 
to  the  honourable  Member  for  Grlasgow,  says, 
**  I  trust  you  may  be  able  to  expunge  from  our 
law  that  relic  of  barbarism,  law-burrows." 

3168.  I  handed  you  that  letter  in  order  that 
you  might  look  up  some  points  that  he  referred 
to?— You  did. 

3169.  In  every  other  case  of  imprisonment, 
how  many  witnesses  are  required  ? — Two,  except 
that  there  are  some  statutory  offences  which  can 
be  proved  by  the  evidence  of  one  person ;  but 
the  common  law  rule  is  two. 

3170.  The  object  of  that  is  to  prevent  false 
swearing,  I  presume? — Certainly;  to  prevent 
one  man  being  put  entirely  at  the  mercy  of 
another  without  the  possibility  of  eliciting  dif- 
ferences. 

3171.  The  object  of  requiring  two  witnesses  in 
every  case  of  proof  of  a  crime  is  to  prevent  one 
man  being  put  absolutely  at  the  mercy  of  any 

person 
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person  who  chooses  to  swear  falselj  against  him? 
— That  is  80. 

Mr.  Orr  Swing. 

3172.  Not  in  the  case  of  a  threatening  letter? 
— Of  course  a  letter  may  prove  itself. 

Dr.  Cameron. 

3173.  Do  you  mean  to  say  that  a  letter  would 
prove  itself? — You  require  to  prove  the  hand- 
writing. 

Chairman. 

3174.  The  writing  and  sending? — Yes. 

Dr.  Cameron. 

3175.  If  the  man  denied  the  handwriting  or 
the  sending,  would  you  not  require  to  prove  it, 
precisely  as  any  other  crime  ? — No  doubt 

3176.  And  what  you  protest  a^nst  is,  that  a 
verbal  threat  should  be  proved  without  the  same 
formalities  as  a  written  threat  ? — "Without  the 
same  formalities  as  any  other  fact. 

3177.  And  it  is  a  fact  that  at  the  present 
moment  in  law  burrows  a  verbal  threat  can  be 
proved  without  the  formalities  required  in  the 
case  of  a  threatening  letter  ? — It  can. 

3178.  You  have  read  the  evidence  given  before 
this  Committee  ? — I  have. 

3179.  You  will  have  noted  that  the  parochial 
boards  object  to  the  Bill  upon  the  ground  that 
by  depriving  them  of  the  power  of  civil  im- 
prisonment m  the  case  of  children  who  refuse  to 

i)ay  aliment  for  pauper  fathers  or  mothers,  a 
arge  number  of  fathers  and  mothers  might  be 
thrown  upon  their  hands,  for  whom  they  would 
be  unable  to  obtain  payment  from  well-to-do 
children  ? — Yes,  I  observed  that. 

3180.  That  might  be  easily  remedied,  mi^ht  it 
not,  by  applying  the  rogue  and  vagabond  clause 
of  the  Poor  Law  Act  to  children  of  pauper 
parents  becoming  chargeable  to  the  parish,  in  the 
same  way  as  is  at  present  done  to  the  fathers  of 
children  and  the  husbands  of  wives  ? — Quite 
easily ;  that  would  be  probably  an  amendment 
of  the  poor  law. 

3181 .  But  there  is  no  reason,  if  the  Committee 
thought  proper,  why  it  should  not  be  within  the 
scope  of  this  Bill  ? — I  do  not  know  that  there  is 
any  reason. 

3182.  You  have  seen  that  the  two  substitutes 
which  have  been  proposed  for  imprisonment 
have  been  criminal  imprisonment  in  chscs  of 
wilful  neglect  to  aliment  illegitimate  children 
and  other  dependents,  and  civil  imprisonment 
through  the  fiction  of  contempt  of  court ;  you 
have  seen  that  an  objection  has  been  raised  to 
making  a  civil  debt  a  crime  in  any  sense  of  the 
word  ? — I  have  observed  that. 

3183.  Do  you  think  that  that  is  an  objection 
of  any  creat  weight  ? — 1  do  not  myself  thuik  so ; 
but  I  think  it  ^s  alwavs  very  desirable  to  carry 
public  opinion  along  with  you  in  any  change  that 
you  make  in  the  law.  I  do  not  think  it  is  wise 
to  legislate  in  advance  of  it,  and  if  there  was  any 
doubt  whatever  about  the  public  regarding  this 
as  a  proper  step  to  take,  I  think,  if  you  can  obtain 
the  same  results  by  another  method,  it  is  well  to 
adopt  it. 

3184.  But  you  have  already  the  analogy  of 
0.107. 
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criminal  imprisonment  for  non-payment  of  aliment 
when,  through  that  non-payment  of  aliment,  the 
mother  of  an  illegitimate  child  has  come  upon  the 
parent  ? — Yes. 

3185.  Public  opinion  has  never  made  any  out- 
cry against  that  ?— No. 

3186.  And  that  is  one  analogy  which  exists  in 
our  law  at  present  ? — Yes. 

3187.  Besides,  is  it  not  the  fact,  that  a  parent 
neglecting  to  support  his  legitimate  child  is 
criminallv  responsible  for  any  evil  that  may 
ha{)pen  tnrouen  his  neglect  ? — At  common  law 
he  is  criminally  responsible  for  any  injury  to  the 
life  or  to  the  person  of  such  child  from  his  neglect. 

3188.  Then  again,  for  instance,  a  man  neglect- 
ing to  have  his  child  vaccinated  is  liable  to  » 
criminal  penalty  ? — He  is. 

Mr.  Syrian. 

3189.  That  is  under  the  statute  ?— Yes,  it  is 
under  the  statute. 

Dr.  Cameron. 

3190.  Does  not  almost  every  statute  that  is 
passed  make  some  new  crime  ? — A  good  many 
statutes  do. 

3191.  Take  the  Police  Acts,  for  instance  ;  they 
are  full  of  new  crimes,  are  they  not  ? — A  great 
variety  of  new  crimes. 

3192.  Is  it  a  moral  crime  for  a  man,  for  in- 
stance, to  allow  a  bucket  of  cinders  to  lie  in  the 
street,  or  to  keep  pigs  in  a  house,  or  to  obstruct 
the  pavement,  or  to  drive  furiously,  or  even 
probably  to  get  drunk? — I  am  not  quite  sure 
about  furious  driving ;  but  I  do  not  think  keep- 
ing pigs  is  a  moral  crime. 

3193.  It  is  a  legal  crime  under  the  Police 
Acts,  is  it  not  ? — It  is  what  we  lawyers  call  a 
mahtm  prohibitum^  though  not  malum  in  se, 

3194.  But  a  person  can  be  fined  or  imprisoned 
for  neglecting  to  obey  the  behests  of  these  Acts  ? 
— As  police  offences  ;  he  can  certainly  be  tried 
for  them. 

3195.  Is  there  anything  extraordinary  in 
making  neglect  to  maintain  illegitimate  children, 
where  ability  to  do  so  is  proved,  criminal  ? — I 
myself  do  not  think  that  there  is. 

3196.  It  would  go  exactly  on  all  fours  with 
these  acts  which  are  dealt  with  crimin&lly  under 
the  Police  Acts,  would  it  not? — I  think  there 
are  many  ofiences  far  less  heinous  than  that  which 
are  already  dealt  with  as  offences  and  punished 
criminally. 

3197.  With  regard  to  the  contempt  of  court 
theory,  aliment  debts  in  England  are  not  dealt 
with  on  that  theory,  are  they  ? — I  believe  not. 

3198.  Ordinary  debts  are? — No,  I  do  not 
think  so. 

3199.  In  certain  cases  ordinary  debts  in 
English  law  are  dealt  with  on  a  different  system 
altogether? — So  I  understand,  on  the  bastardy 
order  system. 

3200.  You  did  not  think  of  drafting  some 
clause  based  upon  the  bastardy  order  system  ? — 
No. 

3201.  Do  you  think  that  it  would  fit  itself 
upon  the  Scotch  procedure  ? — I  think  it  is  better 
to  adhere  to  our  own  methods. 

S  3202.  We 
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3202.  We  have  been  told,  as  an  objection  to 
dealing  with  this  delict  as  a  crime,  that  it  would 
throw  a  great  quantity  of  extra  work  upon  the 
procurators-fiscal,  and  that  they  would  not 
attend  to  it ;  would  it  not  be  their  duty  to  attend 
to  an  infraction  of  any  statute  ? — I  have  not  the 
least  doubt  that  if  the  Lord  Advocate  issues 
instructions  to  the  procurators-fiscal  to  attend 
to  these  cases,  they  will  be  attended  to  at  once, 
if  indeed  they  would  not  be  attended  to  by  the 
procurators-fiscal  on  the  mere  passing  of  the 
Act  itself. 

3203.  I  was  going  tx>  ask  you  whether  the 
Lord  Advocate  or  the  Act  was  the  instrument 
in  putting  the  law  into  operation? — It  is  quite 
probable  that  the  Lord  Advocate  might  issue  a 
circular,  but  I  do  not  know  that  it  would  be  at 
all  necessary. 

3204.  At  all  events  it  would  be  the  duty  of 
the  i)rocurators-fi8cal  to  administer  the  Act? — 
Yes. 

3205.  Have  you  reason  to  believe  that  they 
are  so  grievously  overworked  that  they  could  not 
take  u|)  a  few  more  cases  per  annum? — In  som^ 
of  the  large  jurisdictions  the  procurators- fiscal 
have  their  time  very  iuUy  occupied.  In  Lanark- 
shire, for  instance^  in  Glasgow,  the  procurator- 
fiscal  is  a  member  of  the  Bar,  and  devotes  his 
whole  time  to  the  discharge  of  his  public  duties ; 
and  in  many  of  the  other  large  jurisdictions  I 
believe  the  procurator-fiscal  devotes  very  nearly 
the  whole  of  his  time  to  those  duties.  In  other 
jurisdictions,  particularly  in  smaller  counties^ 
a  procurator-fiscal,  according  to  our  present 
system,  is  not  expected  to  give  his  whole  time  to 
the  dischar.:e  of  his  public  duties,  and  is  not  re- 
munerated as  if  he  did  so.  But  I  have  no 
reason  whatever  to  doubt  that  these  public 
officers  would  discharge  this  new  duty  if  it  were 
cast  upon  them  in  the  same  way  that  they  have 
discharged  other  fresh  duties  which  have  been 
cast  upon  them  by  other  Acts  of  Parliament. 

3206.  Coming  to  the  meditatione  fugtt  war- 
rants, the  honourable  Member  for  Aberdeen  asked 
you  with  reference  to  a  decision  that  had  recently 
been  given,  to  the  effect  that  abolition  of  impri- 
sonment for  debt  made  a  serious  inroad  upon  the 
efficacy  of  meditatione  fuga  warrants;  I  presume 
that  was  quite  before  your  mind  when  vou  drafted 
the  clauses  in  the  Bill  referring  to  that  ? — Cer- 
tainly ;  it  was  the  knowledge  that  that  effect  had 
accrued  from  the  passing  oi  the  Act  of  1880  that 
led  to  the  2nd  sub-section  of  Section  4  being 
drafted. 

3207.  Would  you  explain  to  the  Committee 
what  alteration  the  abolition  of  imprisonment 
made  in  the  efficacy  of  meditatione  fugte  war- 
rants? —I  do  not  think  I  can  answer  that  question 
better  than  by  reading  a  small  passage  from  a 
recently  published  work  of  Mr.  Sellar,  the  sheriff* 
clerk  of  Lanarkshire,  on  forms  for  sheriffs  and 
sheriff*  clerks,  with  remarks  and  notes  of  autho- 
rities. I  may  say  that  Mr.  Sellar  is  recognised 
throughout  Scotland  as  one  of  the  very  highest 
authorities  on  all  questions  of  form  connected 
with  the  proceedings  in  the  sheriffs*  courts ;  he 
has  long  held  the  office  which  he  now  holds  of 
sheriff*  clerk  6f  Lanarkshire,  and  from  very  fre- 
quent occasions  to  consult  him  on  various  matters 
I  can  speak  in  the  very  highest  terms  of  his  ac- 


Dr.  Cameron — continued. 

qnaintance  with  all  this  class  of  matters.  Mr. 
oellar  says  this :  "  When  imprisonment  for  debt 
under  8  /.  6  ^.  8  d.  was  (with  certain  exceptions) 
abolished,  the  fuga  warrant  as  regards  such  debts 
was  held  to  fall  also,  and  for  very  good  reasons. 
See  A.  B.  r.  C.  D.,  6th  June  1843;  and  Mar- 
shall V,  Dobson,  18th  December  1844.  The 
Debtors'  (Scotland)  Act,  1880,  which  abolishes 
imprisonment  for  debts  of  any  amount,  w  ith  ex- 
ceptions similar  to  those  in  the  previous  Act,  viz., 
alunentary  debts.  Crown  debts,  and  taxes,  no 
doubt  has  this  proviso  ^section  4),  ^  Nothing  con- 
tained in  this  Act  shall  affect  Or  prevent  the  ap- 
prehension or  imprisonment  of  any  person  under 
a  warrant  granted  against  him  as  being  in  medita- 
tii)nefuaaf  but  the  value  of  the ^iiy^p  warrant  as 
a  remedy  for  the  recovery  of  ordmary  debts,  has, 
notwithstanding,  been  greatly  diminished.  It 
will  fail  at  the  critical  time.  The  debtor  may 
indeed  be  required  to  attend  at  all  diets  of  court 
during  the  dependence  of  the  action  of  constitu- 
tion of  the  debt  under  penalty  of  the  forfeiture 
of  the  bond ;  but  the  moment  decree  is  pro- 
noimced  he  will  be  free  to  go,  and  may  take  his 
effects  with  him,  because  he  cannot  now,  by  sup- 
plementary proceedings,  be  committed  to  prison 
until  he  nnd  caution  to  be  produced  for  incarce- . 
ration  when  ripe  personal  diligence  has  been  ob- 
tained against  him,  seeing  no  personal  diligence 
can  be  executed.  There  is  evident  need  for 
fresh  legislation  with  regard  to  this  and  some 
other  matters  left  by  the  Act  in  a  state  of  dislo- 
cation. Without  that,  the  fug(B  process  will  be 
of  very  little  service  in  ordinary  cases,  and  will 
now  be  mostly  restidcted  to  the  alimentary  and 
other  debts  excepted  from  the  operation  of  the 
Act."  That  expectation  of  Mr.  Sellar's  has  been 
completely  fulfilled  by  what  has  taken  place 
since ;  and  I  may  say  that  Sub-section  2  of  Sec- 
tion 4  has  been  mainly  drafted  upon  lines  sug- 
gested by  Mr.  Sellar. 

3208.  It  is  in  consequence  of  this,  which  was 
before  your  mind  from  the  first,  that  this  clause 
was  drafted,  and  it  has  been  drafted  in  consulta- 
tion with  Mr.  Sellar  ? — Sub-section  2  has. 

3209.  The  fugcs  clause  is,  therefore,  in  point 
of  efficiency,  in  the  interest  of  the  creditor,  while 
in  point  of  lessening  the  unnecessary  duration  of 
imprisonment,  it  is  in  favour  of  the  debtor  ? — 

It  IS. 


Chairman. 

3210.  With  reference  to  your  clause  providing 
that  the  procurator-fiscal  should  take  proceed- 
ings in  respect  of  the  non-payment  of  alimentary 
debts,  do  you  contemplate  that  those  proceedings 
should  be  renewed  at  intervals  somewhat  similar 
to  those  in  your  other  alternative  clause  ?  — 
I  do. 

3211.  That  is  to  say,  at  half-yearly  periods  ? 
— I  think  so.  I  am  not  sure  that  in  the  clause 
there  is  anything  express  upon  that  point. 

3212.  So  that,  in  respect  of  the  same  child  or 
other  dependent,  the  procurator-fiscal  might  be 
called  upon  to  intervene  twice  in  a  year  ? — He 
might 

3213.  Do  you  think  that  such  duties  might  not 
impose  a  considerable  amount  of  additional  work 
on  procurators-fiscal  in  many  places  ? — It  would 

certainly 
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oertainly  involve  some  addition  in  those  jurisdic- 
tions where  there  are  many  proceedings  of  this 
kind ;  and  it  is  quite  possible  that  if  this  method 
were  introduced  instead  of  the  present  one,  with 
its  embarrassment  under  the  Act  of  Grace,  such 
proceedings  might  increase  in  number. 

3214.  Have  you  any  doubt  that  they  would  be 
much  more  numerous  if  the  woman,  or  other  ali- 
mentary creditor,  could  get  the  proceeding  taken 
at  the  public  expense  ? — They  would  be  but  for 
this. reason:  that  if  my  expectations  of  the  effi- 
ciency of  this  provision  be  well  founded,  the 
necessity  for  such  applications  would  be  di- 
minished by  the  action  of  the  debtor. 

3215.  You  contemplate  that  the  procurator- 
fiscal  should  inquire  and  first  satisfy  himself 
that  the  debtor  is  able  to  pay,  and  then  under- 
take to  satisfy  a  judge  of  that? — That  is  the 
scheme  of  the  clause. 

3216.  That  would  involve  a  good  deal  of 
inquiry  ? — Undoubtedly. 

3217.  Of  course  if  Parliament  imposed  such  a 
duty  by  a  public  statute  upon  fiscals,  they  would 
be  bound  to  undertake  it ;  but  do  you  think  it 
woulil  be  reasonable  to  ask  officials,  whose  salaries 
have  been  fixed  irrespective  of  any  such  duty,  to 
undertake  it  without  an  increase  of  emolument  ? 
— It  opens  a  pretty  large  question,  and  perhaps 
this  is  not  quite  a  large  enough  Bill  upon  which 
to  explain  one's  opinions. 

3218.  Of  course  in  the  cases  of  those  fiscals 
whose  whole  time  is  purchased  and  paid  for, 
there  might  not  be  so  much  objection? — There 
would  not  be. 

3219.  But  in  the  case  of  those  fiscals  whose 
whole  time  is  not  purchased  and  paid  for,  do  you 
think  it  would  be  reasonable  for  Parliament  to 
put  that  new  duty  upon  them  (and  it  might  be  a 
large  one),  without  any  increase  of  emolument  ? 
— If  it  was  a  large  increase  of  duty,  and  if  the 
salary  had  been  fixed  with  reference  merely  to 
the  duties  of  the  day,  of  course  it  would  not  be 
fair  that  a  large  amount  of  fresh  duty  should  be 
thrown  upon  an  officer  without  fresh  remunera- 
tion. But  I  am  not  aware  that  the  salaries  of 
procurators-fiscal  are  fixed  by  Act  of  Parlia- 
ment ;  as  far  as  I  remember,  they  are  voted  from 
year  to  year  on  the  estimates,  and  if  a  fresh  duty 
which  the  Legislature  thought  ought  to  be  im- 
posed upon  a  procurator-fiscal  was  thrown  upon 
him,  it  would  be  quite  open  to  such  procurator- 
fiscal  to  apply  to  the  Treasury  for  an  increase 
of  salary. 

3220.  Have  you  any  doubt  that  if  such  duties 
were  laid  upon  them,  there  would  be  an  applica- 
tion from  every  fiscal  in  Scotland  Tor  an  increase 
of  salary  ? — I  should  not  like  to  say  that  there 
would  be  an  application  from  every  fiscal,  but  I 
think  that  there  would  be  such  applications  from 
some  fiscals. 

3221.  And  you  think  that  it  would  be  reason- 
able to  grant  it  if  they  could  show  that  there  was 
a  material  increase  of  work  ? — Decidedly  so. 

3222.  Then  that  method  would  involve  an 
almoi*t  certain  increase  to  the  cost  of  these 
establishments? — I  think  very  likely  it  would 
result  in  that 

3223.  This  would,  or  might,  in  your  judg- 
ment, result  in  a  materially  increased  charge 
bein^  laid  upon  the  public  Exchequer?— Yes, 
butuie  quantum  of  it  I  cannot  say. 

0.107. 


Chairman — continued. 

3224.  In  regard  to  the  alternative  method 
which  you  have  been  so  good  as  to  give  us  a 
clause  providing  for,  I  observe  that  the  words 
which  you  use  are,  "  sum  or  sums  of  aliment  for 
which  decree  has  been  granted ;"  do  you,  or  do 
you  not,  intend  these  words  to  include  the  costs 
of  obtaining  the  decree ;  I  thought  you  were  of 
opinion  that  the  costs  should  be  covered  by  the 
same  rule  ? — Yes. 

3225.  Do  you  think  that  the  words,  '•  any 
sum  or  sums  of  aliment,"  would  cover  the  costs 
of  the  litigation  ? — My  impression  is  that  they 
would  not  be  held  to  do  so. 

3226.  Then  if  your  view  is  correct  that  the  costs 
should  fall  under  the  same  rule  as  the  aliment ; 
you  would  put  that  into  the  clause  ?— If  it  was 
the  determination  of  the  Committee. 

3227.  Giving  effect  to  the  view  which  you 
have  expressed  to  the  Committee,  you  would  pre- 
fer to  put  the  costs  in? — Yes. 

3228.  And  I  suppose  for  some  such  reason  as 
this,  that  the  woman  would  always  be  liable  in 
the  costs  to  her  own  agent? — She  would. 

3229.  And  if  you  left  her  burdened  with  the 
costs,  that  would  be  equally  onerous  as  to  leave 
her  burdened  with  the  maintenance  of  the  child? 
— That  is  so. 

3230.  It  is  in  the  option  of  the  alimentary 
debtor  to  cause  the  costs  to  be  incurred  or  not, 
is  it  not? — That  is  the  thing  that  occurred  to  me 
as  the  danger. 

3231.  Therefore,^  if  the  result  would  be  to 
leave  the  alimentary  creditor  under  the  burden 
put  upon  her  by  the  alimentary  debtor,  you 
would  make  the  alimentary  debtor  suffer  impri- 
sonment for  the  one  as  well  as  for  the  other? — 
Exactly  so« 

3232.  And  therefore  you  would  probably  think 
it  right  to  amend  tbis  clause  ? — I  would  amend  • 
it  instead  of  leaving  it  doubtful. 

3233.  With  regard  to  the  next  point  which 
arises  under  the  4th  sub-section,  you  by  that 
propose  to  lay  upon  the  alimentary  creditor  the 
onus  of  establishing  inability  on  the  part  of  the 
debtor  to  pay  ? — xes. 

3234.  Have  you  considered  the  question 
whether  the  debtor  should  not  be  bound  to  prove 
inability  to  pay?— It  is  a  very  difficult  thing  to 
prove  a  negative. 

3235.  1  hat  is  so.  Mi^ht  it  not  also  be  very 
often  difficult  to  prove  ability  to  pay  on  the  part 
of  a  man  who  had  means  which  were  not  visible? 
— In  answer  to  an  honourable  Member,  (  have 
already  indicated  my  opinion  as  to  wages. 

3236.  I  quite  appreciate  that  earning  wages 
should  be  the  note  of  ability,  but  my  (question  goes 
a  little  further :  do  you  not  think  that  if  the  burden 
of  proving  ability  were  put  upon  the  alimentary 
creditor  many  debtors,  who  in  point  of  fact  had 
means,  although  the  creditor  could  not  show 
them,  might  escape  ? — Simply  under  these  pro- 
ceedings I  think  that  would  be  so ;  under  .this 
clause  alone  there  would  be  difficulty. 

3237.  I  think  you  have  said  that  in  your  view 
there  was  a  certain  element  at  all  events  of  moral 
criminality  involved  in  not  maintaining  a  de- 
pendent ? — I  think  so. 

3238.  You  are  aware  that  under  the  Act  of 
1880  there  are  various  cases  in  which  the  onus 
of  proving  excuses  is  laid  upon  the  debtor? — 
There  are. 

S  2  3238^  You      ^ 
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3239.  You  have  an  illustration  of  that  in  Sec- 
tion 13,  which  enumerates  six  heads,  commencing 
with  these  words, "  In  each  of  the  cases  following, 
unless  he  proves  to  the  satisfaction  of  the  court 
that  he  has  no  intent  to  defraud,"  shifting  the 
onus  upon  him  ? — Yes. 

3240.  And  there  are  other  cases  in  which  the 
duty  of  proving  excuses  is  laid  upon  the  person 
whom  appearances  are  against  ? — Yes,  the  pre- 
sumption being,  pretty  strong  the  other  way  in 
every  case. 

3241.  If  you  think  that  the  father  of  a  bastard 
child  has  committed  a  moral  wron^,  is  there  not 
in  your  judgment  such  a  presumption  that  he  is 
able  to  pay,  or  that  he  is  earning  money  to  pay, 
that  you  would  think  it  proper  to  throw  the  onus 
upon  him  of  clearing  and  excusing  himself? — 
Probably  it  is  so. 

3242.  Would  not  that  get  rid  of  the  evils  of 
occult  means,  or  of  hiding  means  ? — No  doubt  it 
would. 

3243.  Section  5  of  the  English  Act  applies  to 
all  debts,  and  of  course  to  debts  where  ihere  is 
not  the  ingredient  of  the  moral  blame,  which 
you  rightly  say  exists  in  this  case  ? — Nor,  one 
may  say,  the  real  presumption  of  ability  to  pay. 

3244.  The  father  of  a  bastard  child  is  pre- 
sumably able-bodied ;  he  has  in  your  judgment 
committed  a  moral  wrong ;  would  it  not  be  fair 
that  if  the  man  is  to  clear  himself  of  his  obliga- 
tion he  should  do  it  affirmatively  ? — I  agree  with 
that  suggestion,  and  I  thinjs  that  it  would  be 
well  to  amend  the  clause  so  as  to  shift  the  onus. 

3245.  The  Act  of  1880  furnishing  ample 
analogy  for  such  a  course  ? — Yes. 

3246.  Will  you  kindly  submit  to  us  such  a 
sub-section  in  which  the  onus  would  be  so 
shifted  ? — I  shall  do  so. 

3247.  If  you  shift  the  onus  in  that  way,  it 
would  get  rid  of  the  necessity  of  what  I  tnink 
you  admitted  to  the  honourable  Member  for 
Aberdeen  would  be  required,  viz.,  making  the 
wage-earning  power  evidence  of  ability? — 
Quite  so. 

3248.  And  that  would  be  an  evidence  of  ability 
in  itself?— It  would. 

3249.  It  would  rather  pursue  that  idea  to  what 
would  seem  to  be  its  logical  conclusion,  would  it 
not  ? — Yes. 

3250.  Have  you  considered  whether  six  weeks 
recurring  biennially  would  be  a  sufficient  coni" 
pulsitor'i — I  think  so. 

3251.  Are  not  the  terms  of  aliment,  as  we  call 
them  in  Scotland,  very  often  quarterly  ? — ^They 
are,  but  it  is  not  desirable  to  withdraw  the 
debtor  longer  than  can  be  avoided  from  the 
opportunities  of  wage-earning;  it  is  not  in  the 
interest  either  of  the  creditor  or  of  the  debtor,  or 
of  any  one ;  and  if  you  can  get  a  period  sufficient 
to  mark  the  sense  of  the  Legislature  of  the  impro- 
priety of  the  conduct,  I  think  it  is  well  to  limit 
it  as  far  as  possible. 

3252.  I  suppose  that,  whatever  the  scientific 
rationale  of  imprisonment  may  be,  the  practical 
object  of  is  to  afford  a  means  for  getting  at  the 
debt;  it  may  be  circuitously,  but  effectively  ? — 
Yes. 

3253.  Do  you  think  there  might  be  any  risk  of 
lazy  men  being  willing  to  spend  six  weeks  out  of 
every  six  months  in  prison,  and  then  going  free 
for  the  rest  of  the  time  rather  than  pay  ? — There 


Chairman — continued, 
are  strange  persons  in  everv  rank  of  life,  but  I 
think  that  the  great  mass  of  men  will  not  like  the 
provisions  of  Ais  section.      I  think  it  is  hard 
enough. 

3254.  In  suggesting  that  alimentary  debtors 
should  be  treated  as  prisoners  committed  for  con- 
tempt of  court,  have  you  studied  the  present 
regulations  upon  that  subject?  — Not  very 
recently. 

3255.  We  have  had  evidence  from  Mr.  Buglass^ 
and  while  Mr.  Buglass  was  quite  clear  as  to  the 
modes  of  aliment  adopted  where  the  person  who 
was  guilty  of  the  contempt  had  himself  means,  he 
did  not  make  it  clear  to  us  that  there  was  a 
recourse  in  such  cases  upon  the  prison  mainten- 
ance, though  it  may  be  so  ? — I  am  bouml  to  say 
that,  in  regard  to  the  first  part  of  the  last  para- 

nh,  I  entertain  no  doubt  that  it  ought  to  be 
ired  that  the  person  is  not  a  civil  prisoner, 
and  should  not  be  entitled  to  aliment  as  such.  In 
regard  to  the  second  part  of  it,  it  is  a  matter  upon 
which  information  from  the  prison  authorities  is 
necessary,  and  I  think  it  would  be  indispensable 
that  from  some  authoritative  source  one  should 
hear  whether  a  person  imprisoned  for  contempt 
of  court  is  liable  to  the  prison  rules  in  regard  to 
discipline,  and  entitled  to  prison  maintenance  at 
the  expense  of  the  State. 

3256.  Would  you  not  suggest  the  introduction 
of  the  words,  '^  shall  be  maintained  and  subject  to 
prison  discipline  as  a  prisoner  committed  for  con- 
tempt of  court"?—!  did  consider  that  matter, 
and  I  thought  the  words  "  shall  be  deemed  to 
be "  would  be  sufficient ;  but  if  there  was  any 
doubt  about  it,  it  should  be  made  quite  clear. 

3257.  I  rather  assent  to  what  you  have  said, 
that  '^  shall  be  deemed  to  be  "  would  meet  Ae 
point  1  understand  that  you  contemplate  that, 
even  where  a  decree  has  been  obtained  in  the 
supreme  court,  the  application  for  a  warrant  of 
imprisonment  should  be  had  before  the  sheriff? — 
I  do. 

3258.  By  simple  motion  ?— By  simple  applica- 
tion for  a  warrant. 

3259.  Apparently  the  idea  in  the  English  Act 
has  been  somewhat  different? — I  am  not  sure  how 
that  is.  I  do  not  think  that  it  would  be  well 
to  go  to  the  supreme  court  on  so  small  a  matter 
as  this. 

3360.  Various  points  have  been  put  with 
regard  to  law-burrows,  and  I  think  you  have 
stated,  and  stated  correctly,  that  you  know  no 
instance  of  verbal  threats  having  been  made  the 
subject  of  a  prosecution  ? — I  do  not. 

3261.  Have  you  considered  the  question 
whether  it  might  not  be  well,  if  law-burrows 
were  abolished,  to  introduce  an  equivalent,  some- 
what corresponding  to  binding  over  to  keep  the' 
peace  in  England? — I  did  consider  that  ques- 
tion, and  it  did  not  occur  to  me  that  it  was 
necessary. 

3262.  I  am  right,  I  think,  in  supposing  that 
the  proceeding  by  way  of  law-burrows  is  not  for 
punishment,  but  for  security  ? — Simply. 

3263.  Whereas  the  only  proceeding  which  you 
would  recommend  in  Scotland  would  be  a  pro- 
ceeding for  punishment,  and  not  for  security  ? — 
Yes. 

3264.  So  that  if  law-burrows  were  abolished, 
without  any  equivalent  provision  being  intro- 
duced, there  would  be  no  provision  in  tiie  law  of 
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Scodand  for  security  as  distinguished  from  punish- 
ment ? — No. 

3265.  Do  you  not  think  that  tiiere  might  be 
cases  which  would  not  be  fit  for  punishment,  and 
yet  in  which  there  might  be  such  a  degree  of 
reasoi^able  fear  as  would  make  it  proper  to  pro- 
vide security  ?—  I  do  not  see  how  the  security  is 
to  be  operated  in  the  last  resort. 

3266.  It  may  be  by  money  or  by  recognisance? 
— But  the  difficulty  is  supposing  that  a  person 
cannot  find  security,  what  are  you  to  do ;  would 
you  in  that  case  permit  imprisonment?  You 
just  come  back  to  the  old  question  of  law- 
burrows. 

Mr.  Synan. 

3267.  In  England  the  imprisonment  is  for  a 
limited  time,  is  it  not?— I  think  1  said,  in  answer 
to  the  honourable  Member  for  Dumbartonshire, 
that  I  had  not  carefully  considered  this  matter, 
and  that  I  was  not  very  well  informed  of  the 
English  system. 

Chairman. 

3268.  Do  you  not  tiiink  that  there  might  be  a 
certain  efficacy,  even  supposing  that  a  person  was 
let  out  on  his  own  recognisances  if  he  could  not 
find  security,  in  bringing  him  before  a  magistrate 
and  calling  his  attention  to  the  importance  and 
necessity  of  keeping  the  peace  ? — I  can  see  no 
harm  in  it. 

3269.  Then  would  you  have  the  kindness,  if 
your  reason  goes  along  with  the  suggestion  that 
I  am  venturing  to  make  to  you,  to  draw  a  clause 
for  the  Committee  to  consider? — I  will  do  so. 

3270.  Is  there  in  ScoUand  any  proceeding, 
such  as  I  have  been  putting  to  you,  for  binding  a 
man  over  to  keep  the  peace  except  law-burrows  ? 
— Not  that  I  am  aware  of. 

Admiral  Sir  John  Hay, 

3271.  Not  in  the  case  of  fighting  a  duel  ?— Not 
that  I  am  aware  of,  but  duelling  is  so  out  of  date 
that  my  recollection  of  the  law  applicable  to  it  is 
rather  faint. 

Mr.  Ramsay. 

3272.  I  was  about  to  ask  you  the  other  day  if 
you  were  satisfied  with  the  law  by  which  the 
paternity  of  an  illegitimate  child  is  determined  at 
the  present  time  ? — The  law,  of  course,  was  very 
greatly  modified  by  the  Evidence  Act  of  1853, 
which  entitled  parties  to  be  examined  in  their 
own  cause.  Before  that  date  there  was  a  special 
method  of  proof  in  action  for  aliment  at  the  in- 
stance of  the  mothers  of  illegitimate  children. 
Where  an  action  was  brought,  after  what  was 
called  a  semi-plena  prohatio  had  been  established, 
the  oath  in  supplement  of  the  woman  was  allowed 
to  be  taken,  oemi^^lena  probatio  was  defined  by 
an  old  Scotch  judge  as  being  *'  something  less  than 
proof  and  more  than  suspicion  " ;  and  I  am  not  at 
all  sure  that  although  the  actual  law  on  the  sub- 
ject has  been  altered  by  the  Evidence  Act  of 
1853,  there  does  not  survive  still  in  the  adminis- 
tration a  littie  of  the  impress  of  the  law  as  it 
stood  before  1853.  I  believe  that  in  a  good  many 
cases  the  apparent  obstinacy  of  persons  in  the 
payment  of  alimentary  debts  has  arisen  from 
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their  belief  that  they  had  got  but  scrimp  justice 
in  the  actions  against  them.  Whether  they  have 
any  good  ground  for  that  or  not  I  do  not  know, 
but  I  think  there  is  no  doubt  that  that  feeling 
does,  to  a  certain  extent,  affect  the  minds  of 
persons  who  are  pursued  for  aliment. 

3273.  Would  you  explain  to  the  Committee 
what  the  law  at  present  requires  as  evidence  in 
such  cases,  in  oraer  to  enable  the  court  to  come 
to  a  decision  ? — There  is  nothing  on  the  statute- 
book  to  distinguish  the  case  of  an  action  for  ali- 
ment of  an  illegitimate  child  from  any  other  claim 
for  debt,  but  if  circumstances  of  a  suspicious 
character  in  connection  with  the  meeting  of  the 
pursuer  and  defender  are  proved,  and  opportu- 
nities of  intercourse  between  them  are  proved^ 
and  familiarities  are  proved,  and  the  birth  of  the 
child  occurs  at  about  a  date  which  would  be  con- 
sistent with  the  idea  of  the  defender  being  the 
father  of  the  child,  I  think  there  is  a  leaning,  as 
one  might  say,  to  give  the  woman  the  benefit  of 
the  doubt,  and  to  find  the  paternity  proved. 

3274.  Alay  both  the  pursuer  and  the  defender 
in  a  case  of  that  kind  be  sworn  before  the  sheriff? 
— Yes,  certaiifly. 

3275.  You  have  said  that  the  tendency  of 
legislation  in  modern  times  is  to  increase  the 
number  of  offences  for  which  a  person  may  be 
prosecuted  criminally  by  the  police  or  by  other 
authorities? — Yes,  there  is  a  very  large  number 
of  them  in  recent  Acts  of  Parliameht. 

3276.  Do  you  consider  that  such  a  course  of 
legislation  has  a  tendency  to  restrict  individual 
liberty  ? — I  am  not  myself  in  favour  of  the  crea- 
tion of  new  offences^  where  you  can  attain  your 
object  by  other  means ;  and  in  the  present  case  I 
have  expressed  my  leaning  that,  if  tiie  object-  of 
securing  the  payment  of  ahmentary  debts  can  be 
obtained  by  the  second  alternative,  I  should  be 
disposed  to  recommend  it,  although  the  first  one 
was  that  which  originally  occurred  to  myself. 

3277.  Then  you  would  deprecate  any  legis- 
lation interfering  with  individual  liberty,  and  you 
think  that  such  legislation  should  be  avoided, 
except  so  far  as  the  exercise  of  such  liberty  may 
be  injurious  to  neighbours  or  dangerous  to  the 
public  ? — I  am  against  interfering  with  the  liberty 
of  the  subject  so  long  as  a  man  is  a  well  doer. 
When  he  becomes  an  evil  doer  it  is  quite  neces- 
sary for  the  law  to  step  in  and  to  protect  the 
general  interests. 

3278.  But  not  until  a  man  has  done  something 
which  is  really  injurious  to  his  neighbours,  or 
something  of  which  they  have  just  cause  to  com- 
plain ? — No,  certainly  not. 


Mr.  Synaii, 

3279.  You  have  handed  in  two  alternative 
clauses ;  one  treating  the  offence  as  a  crime,  and 
the  other  proceeding  civilly  before  the  sheriff  or 
the  sheriff^  substitute ;  which  do  you  pre'er  and 
recommend  to  the  Committee  ? — Upon  the  whole, 
I  recommend  the  second. 

3280.  That  is  treating  it  as  a  civil  offence 
before  the  sheriff? — Yes. 

Mr.  Webster, 

3281.  If  Clause  4  of  the  present  Bill  was  pre- 
pared with  a  view  to  the  probability  of  its  being, 
found  that  the  Act  of  1880  made  meditationefug4B 
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warrants  incompetent  after  decree,  would  it  not 
be  better  to  face  the  difficulty  by  a  greater 
change,  one  way  or  the  other  ? — Presuming  that 
it  was  intended  by  the  Committee  of  1880,  and 
by  the  Legislature  of  1880,  that  the  law  as  to 
meditatione  fug(B  warrants  was  not  to  be  inter- 
fered with ;  and  if  it  be  likely  Aat  the  courts 
have  now  put  a  different  interpretation  upon  the 
Act,  woula  it  not  be  better  to  go  further  and  to 
meet  that  view  of  the  courts?  Upon  a  very 
careful  scrutiny  of  Clause  4  after  your  evidence, 
and  looking  at  the  view  of  the  court  given  last 
week,  it  seems  to  me  that  the  Committee  are 
dealing  with  a  shadow  in  dealing  with  the  law 
of  meditatiime  fug(B  at  all,  and  that  it  is  practi- 
cally useless? — It  is  by  no  means  useless.  Up 
to  the  point  of  the  decree  it  completely  possesses 
its  old  vigour.  As  long  as  the  action  is  depend- 
ing, and  hefore  the  court  has  pronounced  decree, 
which  can  be  enforced  by  imprisonment,  the  bond 
in  the  merf/^7^ione/w^«  proceedings  (which  I  have 
here  if  it  were  necessary  to  refer  to  it)  remains 
quite  complete  and  entire.  The  debtor  may  be 
detained  in  prison  during  the  whole  dependence 
of  the  proceedings  for  the  recovery  of  the  debt ; 
but  as  soon  as  decree  has  been  pronounced,  and 
that  decree  can  be  enforced  by  imprisonment, 
following  the  analogy  of  a  decision  in  the  case  of 
other  deots.  when  the  previous  change  was  made 
in  1835.  I  admit  that  the  old  bond  becomes 
useless. 

3282.  Imprisonment  for  debt  being  gone?  — 
Imprisonment  for  debt  being  gone.  At  that 
point  (the  critical  point,  as  Mr.  Sellar  called  it, 
in  the  passage  which  I  read),  it  is  necessary  to 
adopt  some  other  method ;  and  if  the  Committee 
would  look  at  Sub-section  2  they  would  see  how 
the  thing  is  worked  out  by  the  suggestion  which 
is  incorporated  in  that  eub-section.  "  In  any 
such  proceeding  the  caution  which  may  be  re- 
quired of  the  debtor  shall  be  that  he  shall,  when 
ordered,  not  only  attend  •  at  all  diets  of  court  in 
any  action  raised,  or  which  may  be  raised  within 
one  mouth  after  the  date  of  the  bond  of  caution 
for  the  constitution  and  payment  of  the  debt " 
(that  is  very  much  what  is  in  the  bond  at  the 
present  moment,  but  then  it  goes  on),  "  but  also 
at  all  diets  in  any  process  of  cessio  bono  rum 
against  him,  or  in  any  process  of  sequestration 
of  his  estates  which  may,  at  the  date  of  the  bond 
be  pending,  or  which  may  be  commenced  at  any 
time  thereafter,  within  one  month  after  the  date 
when  the  final  decree  in  the  action  for  payment 
of  the  debt  has  become  extractable,  or  when  sum- 
mary diligence  ^s  competent,  within  one  month 
after  the  date  when  the  document  of  debt  may 
be  recorded  for  such  summary  diligence ;  and 
further  that  he  shall  not,  until  the  debt  be  satis- 
fied, dispose  of,  or  waste  or  conceal  or  remove  out 
of  Scotland,  any  part  of  his  means  and  estate  for 
the  purpose  of  defrauding  or  defeating  the  dili- 

§ence  of  the  creditor  in  such  proceedings  ;  in 
efault  whereof  the  cautioner  shall  make  pay- 
ment of  the  debt  and  expenses."  The  provision 
of  Sub- section  2  is  mainly  this  :  that  in  lieu  of 
the  compulsitor  of  imprisonment  the  creditor  has 
now,  under  the  Act  of  1880,  the  power  of  apply- 
ins:  for  a  cessio  bouorum  against  the  debtor.  Ihat 
is  a  proceeding  which  he  can  take  with  the 
greatest  possible  facility,  and  it  comes  in  lieu  of 


Mr.  ^(fi«^-^-continued. 

the  compulsitor  of  imprisonment.  Then,  secondly, 
you  have  in  the  last  part  the  security  which  the 
debtor  cau  be  compelled  to  find  that  until  the 
debt  is  satisfied,  that  is  to  say,  not  only  until  the 
decree  is  found,  but  even  untU  the  debt  itself  is 
satisfied,  he  shall  not  dispose  of,  or  waste  or  con- 
ceal or  remove  out  of  Scotland,  any  part  of  his 
means  or  estate ;  and  my  impression  is  that  if  a 
bond  were  made  competent  in  these  terms  it 
would  be  no  shadow  at  all,  but  a  most  substantial 
security  for  the  protection  of  creditors. 

3283.  But  you  do  not  provide  for  the  debtor 
failing  to  find  such  caution ;  is  it  not  necessary 
to  provide,  by  an  addition  to  this  clause,  that, 
failing  the  party  finding  such  caution,  the  court 
shall  have  power  to  enforce  it  by  the  penalty  of 
imprisonment  ? — No,  I  do  not  think  so ;  in  the 
first  place,  the  creditor  can  apply  for  a  cessio  bo^ 
norum.  The  effect  of  that  is  to  compel  the  debtor 
to  divest  himself  of  every  farthing  that  he  pos- 
sesses ;  and  not  only  does  it  do  that,  but  if  you 
look  at  the  third  sub-section,  it  is  provided  that 
if  the  sheriff  or  sheriff  substitute  shall  think  fit, 
he  may,  on  the  application  of  the  debtor  when  he 
is  brought  before  him,  in  lieu  of  granting  war- 
rant, to  imprison  the  debtor  until  he  shall  find 
caution  as  hereinbefore  provided,  grant  warrant 
to  take  possession  of  and  put  under  safe  custody 
any  goods,  bank  notes,  and  so  on,  all  of  which 
under  Sub-section  3  is  applicable  to  the  case 
before  decree  is  obtained.  But  the  reference  in 
Sub  section  2  to  the  power  of  the  creditor  to 
apply  for  a  cessio  bonorum  seems  to  me  to  be 
quite  sufficient  (with  the  other  provisions  of  the 
Act  of  1880  with  regard  to  the  secreting  of  funds) 
to  give  the  creditor  all  the  security  to  which  he  is 
entitled. 

3284.  Take  the  case  of  a  wage-earning  debtor, 
against  whom  the  proceedings  are  to  be  taken, 
who  has  no  visible  estate  which  a  cessio  botwrum 
would  cover  ;  is  there  to  be  no  remedy  in  the 
shape  of  warrant  of  imprisonment  against  that 
debtor  in  the  event  of  his  not  finding  caution  ? — 
No.  I  think  not 

3285.  You  view  that  as  the  necessary  effect 
and  meaning  of  the  clause  ? — Yes,  certainly. 

3286.  Take  another  case :  I  do  not  understand 
exactly  what  is  meant  in  this  clause,  as  it  stands, 
in  the  caseof  a  creditorwho  holdsa  bill  current, but 
not  due,  at  the  date  of  the  application  for  warrant ; 
what  would  be  the  nature  of  the  caution  to  be 
found  there? — There  the  bond  is  tliat  he  shall 
appear  at  all  diets  in  any  process  of  cessio  bo- 
norum against  him  or  in  any  process  of  sequestra- 
tion of  his  estates  which  may  be  raised  when 
summary  diligence  is  competent  (that  would  be 
the  case  of  a  bill)  within  one  month  after  the 
date  when  the  document  of  debt  may  be  recorded 
for  such  summary  diligence. 

3287.  But  the  effect  of  that  is  that  a  debtor, 
whose  bill  or  promissory  note  is  current  at  tJie 
date  of  the  application,  is  not  to  be  called  upon 
for  any  caution  whatever  in  the  shape  of  imprison- 
ment?— Not  in  the  shape  of  imprisonment ;  there 
is  to  be  no  imprisonment  at  all. 

3288.  And  if  there  is  no  estate  to  be  brought 
under  the  process  of  cessio  bonorum^  or  seques- 
tration, what  happens  ? — If  he  has  no  funds  he  is 
not  to  be  imprisoned. 

3289.  I  think  it  is  as  well  that  the  Committee 
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should  have  before  them  the  evidence  of  a  pro- 
fessional expert  like  yourself,  that,  in  point  of 
fact,  the  court  of  session  have  very  recently 
(I  think  within  a  week  or  two)  thrown  out  grave 
doubts  as  to  the  competency  of  imprisonment 
under  a  meditatiane  fnga  warrant  after  decree 
has  been  obtained  ? — I  know  that  they  have  done 
so,  and  I  have  not  the  least  doubt  that  that  is 
sound  law. 

Dr.  Cameron. 

3290.  With  regard  to  one  or  two  points  which 
were  elicited  by  the  questions  of  the  honourable 
Member  for  Aberdeen,  as  I  understand  that 
meditaiione  fugcB  clause,  it  leaves  the  present  law 
as  to  fuga  warrants  entirely  untouched,  with  the 
exception  of  confining  the  process  to  sheriffs,  and 
taking  it  away  from  magistrates  of  less  standing, 
and  with  the  other  exception  of  altering  the 
terras  of  the  bond  of  caution  ? — That  is  so ; 
making  the  bond  of  caution  more  favourable  to 
the  creditors  than  it  is  under  the  Act  of  1880, 

3291.  And  at  the  same  time  rei^tricting  the 
limits  during  which  a  person  may,  under  the  pre- 
sent law,  be  imprisoned  at  the  caprice  pf  the 
creditor  ? — Yes. 

3292.  But  not  taking  from  the  creditor  any 
opportunities  that  may  be  necessary  for  him  to 
constitute  his  claim  ? — Nothing  of  the  kind. 

3293.  And  with  those  two  exceptions  this 
clause  that  we  are  referring  to  leaves  the  machi- 
nery of  the  Jug(B  warrants  entirely  unchanged  ? 
— It  does. 

3294.  There  is  another  addition  made  to  the 
law,  and  that  is  the  empowerment  of  the  sheriff  to 
seize  upon  the  person's  goods? — That  is,  of 
course,  at  a  date  before  decree,  the  only  period 
during  which  imprisonment  under  a  nieditaiione 

fuffce  warrant  is  now  contemplated. 

Mr.  Webster. 

3295.  With  reference  to  your  last  answer,  I 
find  that  in  the  evidence  given  in  1880  by  Sheriff 
Wilson,   who  is  a  high  authority,  he  states  the 


Mr.  Webnter — continued. 

law  of  meditatione  fuga:  thus:  "When  it  is 
applied  for  in  that  case  the  debtor  has  to  find 
security  that  he  will  remain  in  Scotland  for  six 
months,  till  the  action  is  brought  and  decided ; 
and  for  longer  if  required  "  ? — The  general  form  I 
think  is  "  at  any  time  within  six  months." 

Dr.  Cameron. 

3296.  Will  you  put  in  the  form  of  bond  ?— It 
is  as  follows :  —  "  Bond  de  Judicio  Sisti  in  a 
fuga  case.     I  ,  do  hereby  judicially 

enact,  and  bind  and  oblige  mvself,  and  my  heirs, 
executors,  and  successch's  whomsoever,  as  cau- 
tioners and  sureties,  acted  in  the  Sheriff  Court 
books  of  shire,  at  ,  for  , 

that  he  will  appear  at  all  diets  of  court,  and 
abide  the  issuo  of  any  action  that  may  l»e 
raised  against  him  at  anv  time  within  six  months 
from  the  day  of  {the  date  of  the 

Warrant)^  before  a  competent  court,  at  the  in- 
stance of  ,  for  payment  of  {state  the 
nature  and  amount  of  the  debt),  all  as  more  fully 
stated  in  a  Petition  presented  to  the  sheriff  of 
said  shire,  at  ,  at  the  instance  of  the 
said  against  the  said  , 
as  being  in  meditatione  fuya  from  Scotland,  the 
first  deliverance  in  which  Petition  is  dated  the 
day  oi  :  Otherwise  I 
bind  and  oblige  myself,  and  my  foresaids,  as 
aforesaid,  to  make  payment  to  the  said  , 
or  to  whomsoever  the  same  may  be  awarded,  <  »f 
the  whole  sums  to  be  concluded  for,  or  for  which 
decree  may  be  craved  in  said  action,  or  such  part 
thereof  as  may  be  found  due :  And  I,  the  said 
(the  Principal)  do  hereby  consent  and  declare 
that  all  citations  or  other  intimations  relating  to 
said  action  or  to  this  bond,  that  may  be  left  for 
me  within  the  Sheriff  Clerk's  Office  in  , 
shall  be  sufficiently  and  equally  binding  on  me, 
the  said  ( l^rincipal),  and  on  me,  the  said  cautioner, 
as  if  delivered  to  me,  the  said  (Principal)  pi  r- 
sonally,  which  office  I,  the  said  ,  with 
consent  of  said  cautioner,  do  hereby  sist  as  my 
domicile. — (Clause  of  Registration  and  Testing 
Clause.^ 


Mr.  Thomas  Beown,  called  in ;  and  Examined. 


Dr.  Cameron, 

3297.  You  have  been  inspector  of  the  poor  of 
Dundee  for  a  number  of  years,  have  you  not  ? — 
Yes,  for  16  years. 

3298.  Had  you  any  previous  experience  in 
that  capacity  ? — I  was  in  the  office  for  some  two 
years  before  I  was  appointed  an  inspector. 

3299.  You  object  to  this  Civil  Imprisonment 
Bill?— Yes. 

3300.  Will  you  please  state  on  what '  grounds 
your  objection  is  founded  ? — I  object  to  it  in  the 
first  place,  because  I  think  it  is  uncalled  for  in 
respect  that  exceptions  were  made  to  imprison- 
ment for  alimentary  debt  by  a  Select  Committee 
that  inquired  into  the  matter  some  two  years 
ago,  and  I  am  not  aware  that  there  is  any  reason 
for  disturbing  the  existing  state  of  things. 

3301.  That  is  a  matter  that  does  not  concern 
you  specially  as  a  parochial  inspector ;  but  what 

0.107. 


Dr.  Cameron — continued. 

I  want  is  to  get  your  reasons  specially  as  a  paro- 
chial inspector? — My  reasons  may  be  stated, 
first,  I  think,  as  referring  to  the  working  classes, 
especially  who  may  be  said  not  to  be  paupers. 

3302.  You  object  to  the  Bill,  because  it  would 
interfere  with  the  power  which  parochial  boards 
at  present  have  of  enforcing  payment  from  the- 
children  of  parents  who  have  come  upon  the 
parish  ? — Yes. 

3303.  I  suppose  that  is  your  principal  reason  ? 
— It  is  a  very  principal  reason.  We  have  con- 
siderable difficulty  in  getting  children  to  contri 
bute  towards  the  maintenance  of  their  parents 
when  they  become  chargealjle  to  the  parochial 
boards. 

3304.  How  much  do  you  receive  annually  for 
the  maintenance  of  such  parents? — We  receive 
some  500  Z.  or  600  /.  on  an  average  in  the  yeai* 
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Dr.  Cameron — continued. 

from  persons  contributing  towards  the  mainten- 
ance of  their  parents  A  good  deal  of  that  is  for 
lunatics^  but  that  is  about  the  amount. 

3305.  Have  you  ever  occasion  to  imprison 
children  in  those  cases  ? — It  is  not  very  generally 
done,  but  we  have  done  it. 

3306.  What  was  your  last  case?— -The  last 
case  was  about  twelvemonths  ago,  I  think. 

3307.  Will  you  tell  the  Committee  what  it 
was  ? — It  was  the  case  of  a  man  who  was  neglect- 
ing to  maintain  his  wife. 

3308.  But  that  is  a  different  matter  altogether ; 
I  asked  you  about  children  refusing  to  maintain 
their  parents? — We  have  never  put  any  into 
gaol  for  that. 

3309.  You  have"  never  imprisoned  any  son  or 
daughter  for  refusing  to  contribute  towards  the 
maintenance  of  their  parents  ? — No,  we  have  very 
frequently  threatened  to  do  it,  but  we  have  never 
<Ione  so 

Mr.  Orr  Ewing. 

3310.  And  the  threat  succeeds? — It  does  not 
always  succeed,  but  it  very  generally  succeeds. 

Dr.  Cameron. 

3311.  As  to  the  imprisonment  of  husbands  for 
the  support  of  their  wives  or  children,  or  of  puta- 
tive fathers  for  the  support  of  illegitimate  chil- 
dren, have  you  imprisoned  in  many  cases  of  that 
description? — We  nave  imprisoned  in  a  number 
of  such  cases,  but  there  are  difficulties  in  the  way 
of  tracing  them  and  apprehending  them. 

3312  How  have  you  imprisoned  them,  civilly 
or  criminally  ? — Always  cnminally. 

3313.  You  are  aware  that  this  Bill  does  not 
touch  that  power  ? — Yes. 

3314.  But  you  have  never  imprisoned  them 
civilly  ? — Only  in  one  instance,  I  tnink. 

3315.  Will  you  describe  that  case  ? — It  was  in 
the  case  of  a  mason  that  neglected  to  support  his 
family,  and  we  put  him  in  prison. 

3316.  The  family  came  upon  the  parochial 
board  ? — Yes. 

3317.  And  you  put  him  in  prison  for  neglecting 
to  maintain  his  family  ? — Yes. 

3318.  Civilly,  or  criminally  ?— Civilly. 

3319.  How  long  did  you  keep  him  there? — 
We  kept  him  there  a  month. 

3320.  Had  you  to  pay  aliment  for  him  ? — Yes, 

3321.  What  did  you  pay? — 1  am  not  sure 
whether  it  was  tenpence  or  a  shilling  a  day,  or 
perhaps  it  may  have  been  ninepence. 

3322.  ^What  was  the  result  of  that  case  ?— He 
made  good  promises  and  he  was  liberated,  and  he 
left  the  town  entirely  after  that.  He  had  been 
contributing  towards  the  maintenance  of  his 
fcmily  partially  through  a  third  party  in^ 
dependeutly  of  the  parochial  board,  'i  he  wife 
and  family  became  chargeable  a^aiu,  and  we 
apprehended  the  man  then  for  deserting  his  wife 
and  family,,  and  he  got  some  fourteen  days^  im- 
].ri^onment,  I  think. 

3323.  Why  did  you  not  do  that  at  first?— He 
was  living  in  the  town  at  the  time,  and  some 
difterence  obtained  between  his  wife  and  him,  I 
presume,  and  we  did  not  think  the  sheriff  would 
convict  him  for  deserting  his  wife  and  family  in 
the  circumstances,  and  we  thought  the  advisable 
way  was  to  summon  him  before  the  sheriff  and 
establish  the  debt. 


Dr.  Cameron — continued. 

3324.  Why  did  you  not  prosecute  the  man  as 
a  rogue  and  vagabond  ? — He  was  in  the  town  at 
the  time,  and  we  have  very  considerable  difficulty 
in  gettin^the  sheriffs  to  comnct  in  such  cases. 

3325.  I)oes  not  the  fact  of  a  man  allowing  his 
wife  and  children  to  become  chargeable  to  the 
parish,  and  refusing  to  support  them  if  he  can, 
entitle  you  to  prosecute  nim  as  a  rogue  and 
vagabond? — I  think  it  should,  but  it  is  not 
always  successful. 

3326.  No  prosecution  for  anything  is  always 
successful  ? — No ;  but  still  that  is  the  principle 
upon  which  the  sheriffs  go,  evidently. 

3327.  Did  you  take  any  advice  in  expending 
the  parish  funds  in  alimenting  a  civil  prisoner  ? — 
No,  we  did  not;  we  assumed  that  the  Board 
were  entitled  to  use  all  lawful  means  for  the 
recovery  of  what  they  conceived  to  be  a  debt  due 
to  them. 

3328.  But  if  the  debt  was  due  to  them  it  was 
not  an  alimentary  debt? — It  was  an  alimentary 
debt,  because  the  money  was  advanced  in  respect 
of  the  familv. 

3329.  When  was  this  ? — About  twelve  months 
ago,  I  think. 

333O4  Was  it  before  or  after  the  passing  of 
the  Act  of  1880?— It  was  after  the  passing  of 
that  Act 

3331.  You  say  here  that  during  the  past  year 
you  have  had  160  females  with  237  illegitimate 
children  passing  through  your  hands ;  is  that  so  ? 
— Yes. 

3332.  You  never  had  recourse  to  imprison- 
ment ? — No,  we  have  never  imprisoned. 

3333.  Not  even  criminal  imprisonment  as 
rogues  and  vagabonds? — Yes,  we  have  impri- 
soned them  occasionally,  but  in  the  great  majority 
of  cases  of  these  illegitimate  children,  the  diffi- 
culty is  to  establish  the  paternity  in  the  first 
place  ;  and  then  the  men  ^et  out  of  the  way,  and 
the  difficulty  is  to  get  hold  of  them.  We  have 
no  machinery  for  tracing  them  out  and  following 
them  up. 

3334.  But  you  do  sometimes  trace  them  out  ? 
— Yes,  we  do,  and  we  have  convicted  a  number. 

3335.  You  can  only  do  that,  criminally,  of 
course  ? — We  can  only  do  that  criminally. 

3336.  In  fact,  you  have  never  dealt  otherwise 
than  criminally  with  fathers  in  illegitimate  cases? 
— We  have  often  dealt  civilly  with  them,  that  is 
to  say,  summoning  them  before  the  sheriff,  and 
establishing  the  debt  and  getting  a  decree  against 
them. 

3337.  But  I  understand  that  you  have  never 
dealt  with  the  fathers  in  those  illegitimate  cases 
by  means  of  civil  imprisonment? — No,  not  by 
civil  imprisonment ;  always  by  criminal  imprison- 
ment. 

3338.  You  mention  that  you  have  also  relieved 
47  deserted  wives  with  137  children  ;  is  that  so? 
—Yes. 

3339.  You  do  not  think  that  the  present  law  is 
satisfactory  ? — The  present  law,  I  think,  is  un- 
satisfactory. 

3340.  You  think  that  the  duty  of  enforcing 
the  rogue  und  vagabond  clause  should  be  placed 
upon  the  procurator-fiscal?— I  do. 

3341.  Then  I  presume  that  jrou  would  have 
no  objection  to  the  abolition  of  imprisonment  in 
the  case  of  alimentary  debts  altogether,  if  the 
neglect  to  maintain  a  parent  who  had  come  upon 
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Dr.  Cameron— continuecl. 

the  parochial  board  were  made  a  crime  of  which 
the  procurator  fiscal  should  take  notice  ? — Yes, 
but  1  would  not  like  that  to  be  abolished  without 
at  the  same  time  provision  being  made. 

3342.  Is  there  any  other  point  upon  which 
you  would  like  to  give  information? — I  think 
not. 

Mr.  Andrew  Grant. 

3343.  Is  it  a  practice  on  the  part  of  your  poor 
law  board  to  help  mothers  out  of  the  parochial 
funds  to  pay  the  aliment  for  their  imprisoned 
debtors  ? — Slo,  whatever  is  incurred  by  the  paro- 
chial board,  the  parochial  board  pays  itself. 

3344.  But  do  you  never  pay  out  of  the  paro- 
chial board  funds  to  aliment  a  debtor  who  is  put 
into  gaol  by  the  mother  of  the  illegitimate  child  ? 
— ^We  have  never  put  any  one  in  gaol. 

3345.  But  do  you  ever  supply  the  funds  to 
the  mother  in  order  to  keep  them  in  gaol? — 
Never. 

Mr.  Buchanan. 

3346.  Would  you  say  that  the  threat  of  im- 
prisonment was  efficacious  in  five  out  of  six  cases  ? 
— It  is  generally  efficacious.  We  are  threatening 
imprisonment  now  to  a  family,  and  we  expect  the 
lireat  will  be  efficacious.  They  are  resisting  as 
far  as  thev  possibly  can. 

3347.  Is  that  for  illegitimate  children? — No, 
it  is  for  the  father  who  is  charged  upon  the  poor 
house 

3348.  In  this  case  a  son  refuses  to  support 
his  father? — A  grown-up  family  of  sons  and 
daughters. 

3349.  Are  you  threatening  to  imprison  them 
all  ? — Yes,  ana  we  have  taken  action  to  do  it. 
There  is  a  decree  out  against  them,  and  they 
refuse  to  comply  with  it ;  they  have  paid  some 
trifle. 

3350.  Supposing  that  they  do  not  pay  up, 
would  you  put  the  whole  family  in  prison  ? — We 
should  put  some  of  the  principals  in  prison. 

3351.  And  aliment  them  there  ? — I  object  to 
the  parochial  board  paying  aliment  for  them 
there ;  I  do  not  think  it  is  a  good  thing.  I  think 
provision  should  be  made  otherwise  than  that  the 
parochial  board  should  pay  for  alimenting  those 
whom  others  are  naturally  bound  to  aliment. 

3352.  But  under  the  present  law  you  cannot 
put  them  in  prison  as  civil  debtors,  unless  you 
are  prepared  to  aliment  them? — That  is  quite 
true. 

3353.  Whom  would  you  have  do  it? — The 
Government ;  it  should  be  all  under  the  procu- 
rator fiscal. 


Mr.  i3«e&7na7f— -continued. 

3354.  Whatlengthof  imprisonment  would  you 
impose,  supposing  that  you  turned  it  into  a  cri- 
minal offence  ? — ^I  think  that  a  month  would  test 
the  thing  very  fully,  but  it  could  be  repeated. 

3355.  At  what  intervals  ?  —  Perhaps  at  in- 
tervals of  three  months,  as  in  the  case  of  a 
refusal  to  have  a  child  vaccinated. 

3356.  For  each  quarter's  aliment? — Yes. 

3357.  The  result  of  your  general  experience 
is,  that  the  threat  of  imprisonment,  as  a  rule, 
causes  the  money  to  be  paid  up  ? — Yes,  indeed, 
we  scarcely  get  it  paid  without  it. 

3358.  Is  that  with  regard  to  alimentary  debts 
for  illegitimate  children,  or  with  regard  to  ali- 
mentary debts  generally  ? — It  is  chiefly  in  respect 
of  parents. 

Mr.  Ramsay. 

3359.  How  many  children  are  there  in  this 
family  of  which  you  have  spoken? — ^There  are  six 
in  that  family. 

3360.  Are  they  all  earning  wages  ? — They  are 
all  earning  wages.  One  of  them  was  out  of  em- 
ployment at  the  time,  and  he  pleaded  that,  and 
now  he  has  gone  away  to  America. 

3361.  Are  they  respectable  working  people? — 
Two  of  them  are  masons,  and  one  of  them  is  a 
van  man. 

3362.  What  was  their  father?— They  do  not 
give  him  a  very  high  character  certainly,  but  it 
very  often  turns  out  so. 

3363.  His  own  children  do  not  give  him  a  good 
character ;  but  have  you  no  personal  knowledge 
of  the  character  of  the  individual  ? — ^We  have 
very  little  opportunity  of  getting  information  as 
to  his  antecedents  far  back.  We  have  him  in  the 
poor  house,  and  we  have  his  history  to  justify  us 
in  putting  him  there. 

3364.  And  these  five  or  six  persons  refuse  to 
keep  their  own  parent  ? — They  ao ;  and  we  took 
them  before  the  sheriff,  and  thev  employed  an 
agent  themselves,  and  went  to  tne  expense  of 
netting  up  a  defence,  which  lasted  about  two 
days,  ratner  than  give  the  money  to  their 
parent. 

3365.  Was  there  an  allegation  that  the  parent 
was  unworthy  of  their  support  ? — Yes,  that  was 
their  allegation. 

Mr.  Armitstead. 

3366.  Would  you  prefer  to  have  a  form  of 
criminal  imprisonment,  such  as  has  been  suggested 
under  this  Act,  in  preference  to  the  present  law? 
— Yes,  most  decidedly. 
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MEMBERS   PRESENT: 


Colonel  Alexander. 
Mr.  Armitstead. 
Mr.  Buchanan. 
Dr.  Cameron. 
Mr.  James  Campbell. 
Mr.  Orr  Swing. 


Mr.  Andrew  Grant. 
Sir  Herbert  Maxwell. 
Mr.  Cochrane  Patrick. 
Mr.  Bamsay. 
Mr.  Webster. 


Dr.  CAMERON,  in  the  Chair. 


Mr.  John  Dove  Wilson,  called  in ;  and  Examined. 


Chairmaru 

3367.  You  are  an  Advocate  of  the  Scottish 
Bar  ? — Yes,  of  25  years*  standing. 

3368.  And  you  are  Sheriff  Substitute  of  Aber- 
deen? — 1  am. 

3369.  You  are  the  author  of  a  work  on  Sheriff 
Court  Practice,  which  has,  I  understand,  run 
through  several  editions? — The  second  edition 
is  sold  out. 

3370.  Would  you  state  to  the  Committee 
your  opinion  as  to  the  first  object  of  this  Bill, 
viz.,  the  abolition  of  improvement  for  alimentary 
debts? — In  my  opinion  there  are  great  objec- 
tions to  enforcing  payments  of  alimentary  debts 
by  means  of  civil  imprisonment ;  it  is  a  very  in- 
efficient remedy,  and  in  some  cases  it  is  actually 
absurd,  because  it  puts  upon  a  person  who  is  un- 
able to  aliment  herself  or  child,  as  the  case  may 
be,  the  duty  of  alimenting  the  debtor  while  in 
prison. 

3371.  Is  it  your  opinion  that  the  power  of 
imprisonment  is  often  abused  ? — I  am  aware  that 
it  is  frequently  abused ;  but  the  great  objection 
that  I  have  to  it  is  that  it  is  so  frequently  inope- 
rative. 

3372.  Have  you  known  many  cases  in  which 
wives  and  children  have  failed  to  obtain  any 
redress  under  the  present  law  ? —  I  have  known 
very  many  such  cases  in  which  they  have  failed 
to  o))tain  redress  because  they  were  unable  to 

Srovide  the  amount  necessary  to   aliment  the 
ebtor  in  prison. 

3373.  When  the  debtor  is  honest  and  has 
means,  does  the  law,  apart  from  this  power  of 
imprisonment,  give  the  means  of  securing  that 
money  to  the  creditor  ? — The  law  at  •  present 
gives  ample  means  for  taking  possession  of  the 
effects  of  any  honest  debtor  m  such  an  obliga- 
tion. 

3374.  Do  you  think  that  the  law  of  arrest- 
ment at  present  is  an  eflScient  remedy? — It  is  a 
very  useful  remedy. 

3375.  Has  your  experience  been  that  it  is  effi- 
cient, or  that  it  is  liable  to  be  evaded  ? — I  think 
it  is  liable  to  be  evaded. 

3376.  If  the  debtor  is  dishonest,  how  would 
you  propose  to  deal  with  him  ? — If  the  debtor 
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dishonestly  evades  an  obligation  to  aliment  any 
person  whom  he  is  bound  by  law  to  aliment,  I 
think  he  ou^ht  to  be  proceeded  against  as  a  cri- 
minal offender. 

3377.  From  the  notes  which  have  been  handed 
to  me  for  your  examination,  I  gather  that  in 
your  opinion  the  present  law  is  simply  a  protec- 
tion to  the  profligate;  will  you  explain  what  you 
mean  by  that  ? — My  meaninff  is  that  in  so  very 
many  cases  the  mothers  of  illegitimate  children 
are  unable  to  find  means  for  imprisoning  the 
fathers,  that  the  fathers  very  frequently  escape 
the  payment  altogether. 

3378.  For  your  proposal  to  punish  criminally 
the  dishonest  debtor  in  an  alimentary  case  you 
have  certain  analogies  in  the  existing  law ;  will 
you  mention  what  those  analogies  are,  first  in 
the  Scotch  law? — There  are  several  precedents 
for  treating  wilful  failure  to  aliment  as  an 
offence.  There  is  the  well  known  case  of  the 
Scotch  poor  law,  which  makes  it  criminal  in  the 
event  of  loss  thereby  accruing  to  the  parish. 
Then  in  the  English  law  there  is  the  Bastardy 
Act  of  1872,  which  makes  it  an  offence  punish- 
able by  three  months'  imprisonment  with  hard 
labour  for  the  father  of  an  illegitimate  child  to 
neglect  to  provide  for  it.  Then,  also  in  the 
English  law,  there  is  the  Poor  Law  Act  of  1868, 
which  by  Section  37  provides  that  a  parent  who 
neglects  to  give  adequate  food,  clothing,  medical 
aid,  or  lodging  to  his  child  under  14  years  of 
age,  whereby  its  health  has  been,  or  is  likely  to  be 
seriously  injured,  may  be  sentenced  to  six  months* 
imprisonment.  Then,  in  Mr.  Justice  Stephen's 
Criminal  Law,  Sections  264  and  266,  and  in  Mr. 
Macdonald's  Treatise  on  the  Criminal  Law  of 
Scotland,  page  171,  there  will  be  found  other 
instances  of  persons  who  may  be  punished  crimi- 
nally for  neglecting  to  provide  for  persons  under 
their  care  or  in  their  power.  I  think  these  show 
that  it  is  no  new  principle  that  I  am  asking  the 
Committee  to  adopt. 

3379.  I  presume  you  would  not  apply  the 
same  principle  to  ordinary  debts  ? —Certainly 
not  There  is  the  widest  possible  distinction 
between  the  obligation  of  a  lather  to  provide  for 
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his  child  and  the  obligation  of  a  debtor  to  pay 
an  ordinary  debt. 

3380.  Is  it  your  experience -that  the  applica- 
tion of  this  criminal  remedy  by  parochial  boards 
has  been  successful  where  civil  procedure  has 
failed? — I  have  known  many  cases  in  which  the 
power  to  imprison  civilly  has  failed  after  repeated 
trials;  and  at  the  first  attempt  to  enforce  the 
criminal  law  the  aliment  has  been  forthcoming. 

3381.  Can  that  application  of  the  criminal 
law  of  Scotland  occur  more  than  once  with  refer- 

^  ence  to  the  same  debt? — Not  strictly  with  re- 
ference to  the  same  debt ;  but  with  reference  to 
the  same  case  it  may  occur  just  as  often  as  the 
offence  is  committed. 

3382.  Would  you  explain  to  the  Committee 
(as  I  do  not  think  we  have  had  any  very  clear 
explanation  upon  the  point)  in  what   way  the 

Sunishment  has  been  made  applicable  to  the  same 
ebt  I  understand  that  it  is  applicable  to  the 
same  case  of  aliment,  which  is  a  debt  accruing 
from  time  to  time  ;  but  could  you  explain  to  the 
Committee  exactly  the  nature  of  the  law  upon 
the  point?— It  arises  in  this  way.  If  the  fatner 
of  an  illegitimate  child  has  not  maintained  it 
up  to  the  present  date^  then  the  parish  may  pro- 
ceed against  him  in  certain  cases  as  a  rogue  and 
vagabond,  and  he  mav  be  punished  for  not  main- 
taining it  up  to  this  tune.  When  he  gets  out  of 
prison,  if  he  still  continues  criminally  to  neglect 
to  provide  for  his  child,  he  may  be  again  brought 
up  by  the  parish. 

Mr.  Armitstead. 

3383.  But  not  for  the  old  debt  ?— Not  for  the 
old  debt. 

Chairman, 

3384.  Do  you  propose  that  the  right  of  insti- 
tuting a  criminal  prosecution  in  any  amendment 
of  the  law  such  as  you  suggest  should  be  vested  in 
the  public  prosecutor,  or  in  the  private  creditor? 
— It  is  an  open  question  in  whom  it  should  be 
vested ;  but  as  far  as  I  can  see  I  think  it  would 
be  better  vested  in  a  private  party.  The  procu- 
rators fiscal  have  a  great  deal  to  do  at  any  rate, 
and  such  a  case  as  would  arise  under  the  Act 
that  I  propose  would  require  a  good  deal  of  in- 
quiry, and  they  might  not  have  time  for  it.  As 
the  expenses  of  such  a  prosecution  would  be 
small,  and  as  the  party  who  would  rabe 
it  would  be  entitled  to  the  benefit  of  the 
poor's  agent,  I  see  no  hardship  in  making  that 
party  undertake  the  prosecution  himself.  I 
should  like  to  explain  also  that  I  would  give  an 
alternative  power  to  prosecute  to  the  parisn  upon 
which  the  obligation  to  maintain  the  person  in 
question  would  fall,  in  the  event  of  his  not  being 
maintained  by  the  person  who  ought  to  do  it. 
At  present  it  very  frequentiy  happens  that  the 
parishes  supply  means  for  conducting  civil  pro- 
secutions in  alimentary  cases,  and  they  have  a 
very  legitimate  interest  in  doing  so.  But  I 
think  it  would  be  better  that  in  place  of  their 
coming  in  behind  the  private  party,  as  it  were, 
they  should  be  allowed  the  opportunity  of  coming 
forward  publicly,  and  taking  the  responsibility 
and  duty  of  the  prosecution.  If  that  power 
were  given  to  the  parish  it  might  meet  many  a 
case  where  the  mother,  say,  of  an  illegitimate 
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child  was  too  ignorant,  or  too  careless,  to  raise  the 
prosecution  herself. 

3385.  You  do  not  propose  to  give  tiie  paro- 
chial board  that  power  m  substitution  for  the 
power  which  thev  have  at  present  under  the 
Rogue  and  Vagabond  Clause? — Not  in  substi- 
tution for  it,  but  in  addition  to  it. 

3386.  You  are  aware  that  there  have  been 
two  distinct  alternative  compulsitors  proposed  to 
this  Committee  in  case  of  the  abolition  of  im- 
prisonment for  alimentary  d^bts :  the  first,  that 
wilful  neglect  to  maintain  one's  dependents  on 
whose  behalf  a  decree  for  aliment  had  been  given, 
should  be  a  crime  punishable  at  the  instance  of  the 
procurator  fiscal  in  the  ordinary  wav  ;  and  the 
second,  that  this  particular  form  oi  civil  debt 
should  be  enforced  by  imprisonment,  on  the  order 
of  the  sheriff,  on  its  being  shown  that  the  putative 
father  was  able  to  pay,  but  refused  to  do  so.  I 
understand  that  your  proposal  is  not  exactiy 
either  of  those,  but  a  third? — It  is  not  exactiy 
either  of  those.  The  nearest  approach  to  mine 
that  I  have  seen*  upon  the  paper  is  the  clause 
suggested  by  Mr.  Nicolson  in  his  first  evidence. 
That  exactiy  meets  my  view,  so  far  as  it  defines 
the  offence  that  I  would  propose  to  create,  though 
it  differs  on  some  minor  points. 

3387.  Your  proposal  differs  from  his  in  this 
respect,  that  you  propose  to  allow  the  private 
party  to  initiate  the  prosecution  ? — Yes. 

3388.  Will  you  give  the  Committee  any 
analogies  which  suirgest  themselves  to  you  for 
that  proposal? --There  are  numerous  cases  at 
present  where  a  private  party  may  prosecute  for 
an  offence  ;  cases  under  the  Salmon  Fishery 
Acts,  for  example. 

3389.  Can  you  refer  to  any  other  cases? — I 
am  not  prepared  at  present  to  mention  them, 
but  they  are  very  numerous. 

3390.  What  is  the  procedure  under  the  Salmon 
Fishery  Acts  ?-r-The  Fishery  Board,  or  the  pro- 
prietor of  the  fisheries,  gets  the  concurrence  of 
the  procurator  fiscal  to  raising  the  complaint, 
and  then  he  raises  a  complaint  under  the  Sum- 
mary Jurisdiction  Act,  and  that  is  disposed  of 
by  the  sheriff  in  a  very  short  and  quick-  pro- 
cedure. 

3391.  You  do  not  anticipate  that  the  expenses 
thrown  upon  the  private  prosecutor  in  this  case 
would  be  at  all  deterrent  ? — No,  they  would  be 
very  much  less  than  the  expenses  that  the  cre» 
ditor  has  to  meet  at  present  when  he  undertakes 
to  enforce  civil  imprisonment. 

3392.  Independently  altogether  of  aliment? — 
Yes. 

3393.  Would  you  make  this  offence  one  punish- 
able with  imprisonment  and  hard  labour  at  the 
option  of  the  judge  ? — I  think  so ;  but  I  would 
like  to  introduce  an  alternative  into  the  sentence, 
which  would  be  a  very  useful  one  to  employ,  at 
any  rate  in  the  case  of  a  first  conviction,  viz.,  to 
give  the  accused  the  option  of  paying  up  the 
arrears  rather  that  going  to  prison. 

3394.  Would  you  allow  tne  option  of  setting 
out  of  prison  on  payment  of  arrears? — That  is 
what  I  mean. 

3395.  But  if  during  the  period  of  imprison- 
ment some  compromise  was  come  to  between  the 

I)artie8,   would  you  allow  the   prisoner  to  be 
iberated? — Certainly.     I  think  that  in  the  case 
t2  of 


Digitized  by 


Google 


148 


MINUTES   OF  EVIDENCE   TAKEN   BEFORE   SELECT   COMMITTEE 


8  June  1882.] 


Mr.  Wilson. 


[^ContinuedL 


Chairman — continued. 

of  first,  and  second  convictions  possibly,  it  would 
be  a  most  useful  alternative  to  have. 

3396.  That  would  be  rather  a  novelty,  would 
it  not,  in  the  case  of  criminal  imprisonment  ? — It 
would  be  a  novelty,  but  we  are  dealing  with  a  new 
case. 

3397.  Do  you  think  that  the  concurrence  of 
the  procurator  fiscal,  not  to  speak  of  the  discre- 
tion of  the  judge,  would  prevent  this  power  from 
being  abused  ? — As  far  as  my  experience  goes,  I 
find  that  the  discretion  of  the  judge  acts  as  a 
most  useful  practical  deterrent  of  abuses  of  that 
kind;  but  the  requirement  of  the  procurator 
fiscal's  concurrence  might  also  have  its  use. 

3398.  In  the  case  of  salmon  fishery  prosecu- 
tions, for  example,  is  the  concurrence  of  the 
procurator  fiscal  a  mere  matter  of  form,  or  does 
he  look  into  the  matter  himself,  and  satisfy  himself 
that  there  is  some  prima  facie  case  ?— I  am  a&aid 
it  is  very  much  a  matter  of  form. 

3399.  But  you  would,  of  course,  require  ability 
to  pay,  and  wilful  neglect  to  pay  to  be  shown  ? — 
Certainly. 

3400.  It  has  been  suffgested  to  this  Committee 
that  the  debtor  should  ue  compelled  to  show  in- 
ability ;  what  is  your  idea  as  to  that  ? — I  do  not 
think  that  there  is  any  practical  difference  be- 
tween that  and  the  proposition  that  I  make,  be- 
cause if  it  came  out  that  the  debtor  was  an  able- 
bodied  man  and  capable  of  earning  wages,  every 
sheriff  would  at  once  hold  that  he  was  a  man  who 
was  able  to  pay,  and  would  not  require  evidence 
that  the  man  had  actually  money  in  his  posses- 
sion which  he  could  have  paid  over. 

3401.  In  very  many  of  these  cases  the  sum 
for  which  decree  is  given  is  very  large,  including 
expenses ;  I  presume  you  would  give  the  judge 
a  discretionary  power  to  require  only  such 
instalments,  as  he  thought  proper  to  be  paid 
up  ? — Certainly.  With  reference  to  the  expenses 
of  prosecutions  for  aliment  in  the  sheriff  court,  I 
may  take  the  opportunity  of  saying  that,  in  my 
judgment,  those  expenses  are  quite  dispropor- 
tioned,  either  to  the  rights  that  are  involved,  or 
to  the  ability  of  the  parties  to  pay  them ;  and 
that  if  you  saw  your  way  while  dealing  here 
with  the  matter  of  aliment  to  introduce  some 
remedy  for  that  evil,  it  would  be  a  very  great 
advantage  indeed.  If  it  is  not  considered  out  of 
place,  I  would  suggest  that  there  is  no  reason  why 
those  cases  should  not  be  treated  under  the  forms 
provided  by  the  Debts  Recovery  Act.  They  are 
very  simple  cases ;  the  forms  of  that  Act  would 
meet  them  at  once,  and  the  expense  under  it 
would 'be  very  much  less  than  the  expense  of 
proceeding  upon  the  ordinary  rule. 

3402.  In  what  .wav  would  the  diminution 
of  expense  be  chiefly  brought  about? — The 
proceedings  under  the  Debts  Recovery  Act 
are  of  the  simplest  possible  description.  The 
summons  by  which  they  commence  is  lodged  in 
court  upon  the  first  day,  and  the  defender  then 
lodges  a  short  note  of  his  defence.  Upon  the 
second  day  the  proof  is  led,  and  the  whole  matter 
is  usually  concluded  in  two  days. 

3403.  Is  any  appeal  competent  in  such  cases  ? 
— Yes,  there  is  an  appeal  competent,  and  that  of 
course  would  take  further  time. 

3404.  To  what  tribunal  does  the  appeal  lie  ? — 
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There  is  an  appeal  both  to  the  sheriff  principal 
and  to  the  Court  of  Session. 

3405.  I  suppose  that  in  these  filiation  cases 
appeals  to  the  Court  of  Session  are  practically 
uuKnown  ? — I  could  not  say  that. 

3406.  Have  you  ever  known  any  cases  in  your 
experience? — Yes,  several,  and  quite  recently. 

3407.  Are  such  appeals  very  expensive? — No, 
the  appeals  to  the  Court  of  Session  in  these  cases 
are  not  very  expensive.  The  great  expense  in 
these  cases  arises  before  the  first  tribunal,  the 
sheriff  court,  coming  up  always,  I  may  say,  to  * 
about  25  /.  a  side,  and  sometimes  to  as  much  as 
50/.  aside. 

3408.  In  the  case  of  appeals  to  the  sheriff  prin- 
cipal, I  suppose  the  chief  expense  is  the  printing 
of  the  evidence  ? — No,  there  is  no  printing  in  the 
case  of  an  appeal  to  the  sheriff  principal ;  the 
printing  comes  when  it  goes  to  the  Court  of 
Session. 

^  3409.  Under  the  procedure  that  you  propose 
the  evidence  is  recorded,  I  presume? — There  is  a 
power  under  the  Debts  Recovery  Act  to  record  it. 

3410.  How  would  you  have  an  appeal  in  case 
it  was  not  recorded  ? —Under  the  Debts  Recovery 
Act  the  proof  is  recorded  if  either  of  the  parties 
wish  it.  If  neither  of  the  parties  ask  it  the  proof 
is  not  recorded,  and  in  that  case  the  decisions  of 
the  sheriff  substitute  are  final  upon  points  of 
fact. 

3411.  Would  the  appeals  under  the  procedure 
that  you  suggest  be  less  costly  than  they  are  ? — 
Very  much  less  costly.  The  appeal  to  the  sheriff 
principal  under  the  Debts  Recovery  Act  is  a  very 
inexpensive  proceeding. 

3412.  Would  you  propose  that  this  procedure 
under  the  Debts  Recovery  Act  should  be  in  sub- 
stitution for  the  present  system,  or  would  you 
introduce  it  alongside  of  the  present  6ystem  ? — I 
would  introduce  it  alongside  of  the  present  sys- 
tem, but  with  the  same  provision  in  regard  to  it 
as  there  is  in  regard  to  other  cases,  viz.,  that  if 
they  are  brought  upon  the  ordinary  roll,  and  it 
turns  out  that  they  could  quite  well  have  been 
brought  for  any  difficulty  that  they  exhibit  upon 
the  debts  recovery  roll,  then  only  the  expenses 
competent  upon  the  latter  are  allowed. 

3413.  What  do  you  imagine  would  be  the  ex- 
penses, roughly  speaking,  under  the  debts  re- 
covery procedure  that  you  suggest  ? — Speaking 
roughly  I  should  think  they  would  not  amount 
to  10/.  a  side. 

3414.  That  would  be  considerably  less  than 
half  the  present  average  ? — Yes. 

3415.  Would  you  cast  your  eye  over  the  clause 
handed  in  by  Mr.  Nicolson  in  the  course  of  his 
last  examination,  with  the  object  of  enabling  the 
Committee,  if  it  thought  proper,  to  embody  in 
this  Bill  a  system  enabling  the  private  pro- 
secutor to  imprison  civilly  upon  a  judgment 
being  given  by  the  sheriff',  to  the  effect  that 
the  person  was  able  to  pay,  but  would  not 
do  so ;  and  will  you  give  us  the  benefit  of 
your  opinion  with  regard  to  that  clause? — 
I  have  not  seen  this  clause  before,  but  upon 
reading  it,  it  occurs  to  me  that  the  materials  are 
in  it  for  substantially  attaining  the  object  I  have 
in  view.  But  I  would  rather  have  seen  it  brought 
more  distinctly  to  the  front  that  the  Legislature 
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considered  it  an  oflfence  which  might  with  pro- 
priety be  criminally  punished  if  a  person  who  was 
under  a  legal  obligation  to  aliment  another^  did 
not  perform  that  obligation  to  the  best  of  his 
ability.  This  rather  looks  to  me  as  if  it  were 
working  too  much  upon  the  lines  of  the  English 
judgment  summons,  which  has  always  appeared 
to  me  to  be  a  most  objectionable  style  of  pro- 
cedure. 

3416.  .That  is  so.  One  of  Mr.  Nicolson's 
clauses  proposes  to  deal  with  non-payment  where 
ability  to  pay  exists,  as  a  crime,  and  to  treat  the 
prisoner  as  a  criminal.  That  clause  proposes  to 
treat  him  as  a  civil  prisoner.  The  objection  was 
raised  by  several  witnesses  before  the  Committee 
that  it  was  an  undesirable  thing  to  constitute  a 
civil  debt  in  any  case  a  crime ;  might  I  ask  your 
opinion  upon  that  point  ? — I  do  not  agree  with 
that  objection.  In  my  opinion  it  is  about  as  bad 
a  crime  as  a  man  can  commit  to  bring  into  ex- 
istence a  human  being,  and  then  to  neglect  and 
starve  it ;  1  think  that  such  a  person  is  properly 
punished  as  f(^  a  criminal  offence,  and  I  object 
very  much  to  the  concluding  part  of  Mr.  Nicol- 
son's clause,  where  he  proposes  that  the  prisoner 
shall  be  treated  as  though  he  had  committed  a 
contempt  of  court.  In  my  opinion  it  is  incon- 
gruous to  proceed  against  such  a  man  as  for 
contempt  of  court  No  person  should  be  pro- 
ceeded against  in  that  way  unless  ho  has  done 
something  in  contempt.  Now,  the  last  idea  in 
the  head  of  this  persop  is  to  do  anything  dis- 
respectful to  the  sheriff^;  his  only  object  is  to 
escape  from  the  natural  obligation  that  is  upon 
him,  and  I  object  to  the  introduction  of  a  fiction 
like  this. 

Mr.  Ramsay. 

3417.  You  would  regard  the  crime  as  being 
the  wilful  neglect  of  the  maintenance  of  the  child, 
or  parent,  whichever  it  might  be  ? — Exactly ;  the 
wilful  and  culpable  neglect  to  perform  the 
parental  or  filial  duties. 

Chairman* 

3418.  I  may  explain  that  the  reason  for  putting 
in  that  contempt  of  court  was  that  a  former  wit- 
ness, the  governor  of  a  gaol,  gave  evidence  as  to 
the  manner  in  which  prisoners  committed  for 
contempt  of  court  were  treated;  they  were 
obliged  to  earn  their  own  aliment,  and  were  sub- 
ject to  prison  rules.  But  if  the  matter  is  to  be 
dealt  with  civilly,  what  is  your  idea  as  to  that 
proposal  of  Mr.  Nicolson's  ? — Subject  to  the  ob- 
servations that  I  have  made,  I  think  the  matter 
might  be  worked  out  in  this  shape. 

3419.  You  mention  that  you  have  a  great  ob- 
jection to  the  system  of  judgment  debtor  summons 
as  existing;  in  England? — Yes,  I  need  not  go 
into  that  liere  fully  ;  I  explained  it  very  fully  m 
my  former  evidence. 

3420.  And  everything  that  you  said  then  re- 
garding general  debts,  I  suppose,  applies  with 
equal  or  greater  force  in  the  case  of  alimentary 
debts  where  you  think  that  wilful  neglect  should 
be  treated  as  a  crime?  —  Certainly;  in  my 
opinion  it  is  a  crime. 

3421.  Would  you  read  Mr.  Nicolson's  clause 
for  dealing  with  the  matter  criminally,  and  give 
us  the  benefit  of  any  suggestion  that  may  occur 
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to  you  with  regard  to  it  ? — I  very  much  prefer 
this  section.  It  seems  to  me  to  apply  the  proper 
language  to  the  failure  which  we  have  been 
speaking  of.  But  I  would  suggest  that  it  might 
be  changed  in  one  or  two  respects.  It  might 
give  the  power  to  prosecute  to  the  private  party 
and  ^Iso  to  the  parish,  and  it  might  vary  the 
punishment  that  might  be  imposed  so  as  to  allow 
the  alternative  of  the  party,  who  ought  lo  pay, 
paying  up  the  arrears,  and  thus  escaping  impri- 
sonment. I  think,  as  I  have  already  stated,  that 
in  the  case  of  first  offences,  at  all  events,  it  would 
not  be  an  improper  thing  to  allow  a  party  who 
made  amends  in  that  way  to  escape  punishment. 

3422.  Would  it  be  too  much  to  ask  you  at 
your  leisure  to  make  such  additions  to  the  clause 
as  you  would  suggest  and  to  hand  it  in  with  your 
corrected  proof? — I  shall  be  very  happy  to  do  so. 

3423.  Is  there  anything  else  upon  this  portion 
of  the  Bill  which  suggests  itself  to  you  ? — No. 

3424.  Coming  now  to  the  clauses  dealing  with 
meditatione  fugm  warrants,  what  is  your  opinion 
regarding  thefti  ? — ^There  are  certain  of  them  that 
I  approve,  and  some  of  them  upon  which  I  would 
make  some  observations. 

3425.  As  to  the  first  part  of  the  proposal  to 
limit  the  power  of  granting  such  warrants  to  the 
sheriff*,  what  is  your  opinion  ? — I  think  that  is  a 
very  salutary  provision.  At  present  the  power 
is  very  rarely  exercised  by  anybody  except  a 
sheriff^,  and  the  consequences  to  a  magistrate  who 
erroneously  issues  such  a  warrant  in  the  shape  of 
actions  for  damages  are  often  so  disagreeable  that 
the  magistrates  are  very  unwilling  to  exercise  the 
power ;  and  I  think  they  ought  to  be  relieved  of 
it.  I  think  it  is  a  power  of  such  an  important 
kind  that  it  should  be  vested  only  in  a  professional* 
judge.  In  England  I  may  add  that  the  corres- 
ponding power  can  be  exercised  only  by  a  judge 
of  the  Supreme  Court  at  Westminster,  and  not 
by  a  judge  of  a  county  court. 

3426.  Formerly,  when  the  mesne  process 
existed  it  could  be  put  in  operation  only,  I  under- 
stand, by  a  judge  of  the  superior  or  county 
courts,  or  by  a  commissioner  of  bankruptcy; 
was  that  so? — Yes. 

3427.  What  do  you  think  of  the  proposal  that 
an  oath  should  be  taken  before  a  magistrate,  and 
that  the  sheriff"  should  grant  the  warrant  ? — I  do 
not  like  that  proposal.  The  most  difficult  part  of 
the  duty  is  connected  with  the  taking  of  the  oath, 
because  in  the  oath  there  must  appear  all  the 
facts  necessary  to  warrant  the  sheriff  in  issuing 
the  order,  and  I  should  be  afraid  that  if  that  was 
left  to  an  unprofessional  judge,  the  matter  might 
often  come  before  the  professional  judge,  with 
material  points  omitted. 

3428.  bo  you  see  any  risk  of  miscarriage  of 
the  law  from  the  inconvenience  and  delay  which 
might  arise  through  the  necessity  of  seeking  a 
sheriff? — I  think  there  is  very  little  risk  indeed 
of  that.  No  justice  of  the  peace  would  ever  act 
in  the  matter  without  having  the  assistance  of  a 
justice  of  the  peace  clerk ;  and  a  sheriff*  would  be 
almost  as  quicKly  found  as  that  official. 

3429.  In  Scotland  this  warrant  is  frequently 
issued  for  very  small  debts,  is  it  not? — Yes ;  of 
course  it  cannot  be  issued  for  debts  under 
8/.  6«.  8d 
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3430.  But  it  is  issued  for  much  smaller  debts 
than  the  corresponding  process  is  competent  for 
in  England  ? — Yes,  no  warrant  can  be  issued  in 
England  unless  the  debt  is  50/.  or  upwards. 

3431.  As  to  the  existence  of  the  debt,  what 
is  ■  the  difference  between  English  and  Scotch 
law? — The  rules  in  England  are  much  more 
strict.  In  England  the  warrant  can  only  be  is- 
sued after  the  action  has  been  raised,  and  only 
after  sufficient  primd  facie  evidence  of  the  debt 
has  been  brought  before  the  judge,  and  only 
after  proof  has  been  given  that  the  debtor's 
absence  will  materially  prejudice  the  creditor  in 
the  conduct  of  the  suit. 

3432.  In  Scotland  none  of  those  conditions  are 
necessary  for  Sifuffce  warrant? — Not  one. 

3433.  The  debt  does  not  require  to  be  in 
existence? — That  is  so;  no  evidence  is  required 
to  be  brought  of  it,  and  no  proof  need  be  given 
that  the  debtor's  absence  will  do  any  harm. 

3434.  The  creditor  has  simply  to  prove  that 
the  debtor  intends  to  leave  the  country? — It  is 
hardly  even  proof ;  he  has  simply  to  give  his 
oath  that  the  debtor  intends  to  leave  Scotland ; 
if  he  gives  that,  he  gets  the  warrant  out  at  once, 
and  then  there  is  room  for  inquiry  afterwards 
into  the  fact  whether  the  debtor  reallv  means  to 
go ;  but  that  is  the  only  point  that  is  inquired 
into. 

Mr.  Andrew  Grant. 

3435.  Has  he  not  to  show  even  that  the  debt 
exists  ? — He  has  simply  to  swear  to  the  exist- 
ence of  the  debt. 

Chairman. 

3436.  It  is  competent  in  aliment  cases,  I  under- 
stand, to  arrest  a  man  on  such  a  process  before 
the  debt  can  have  accrued  ? — Yes,  it  is  a  very 
extraordinary  remedy,  and  one  much  requiring 
some  restriction. 

3437.  Has  it  been,  according  to  your  experi- 
ence, open  to  much  abuse?— It  is  open  to  very 
considerable  abuse ;  in  a  case,  for  example,  of  a 
young  man  receiving  an  appointment  abroad,  it 
IS  tolerably  certain  that  unjust  claims  are  some- 
times brought,  and  that  rather  than  submit  to  the 
inconvenience  of  having  to  remain  in  Scotland 
until  the  action  is  decided,  the  young  man  will 
pay. 

3438.  You  speak  of  young  men ;  do  you  do 
so  with  reference  to  aliment  claims  ? — Yes. 

3439.  But  of  course  the  provisions  regarding 
fuaw  warrants  apply  to  other  cases  ? — To  many 
other  cases;  and  there  can  be  no  doubt  that  in 
many  cases  a  creditor  relies  upon  the  incon- 
venience that  he  will  put  his  debtor  to  by  that 

J  proceeding  in  order  to  make  him  admit  a  doubt- 
ill  claim, 

3440.  Have  you  known  of  any  such  cases 
within  your  own  experience  ? — It  is  difficult  to 
say  that,  becau&e  the  cases  are  settled,  and  you 
hear  no  more  about  them. 

Mr.  Cochrane  Patrick. 

3441.  Are  you  giving  an  opinion,  or  is  it  a 
conclusion  founded  upon  circumstances  which 
have  occurred  within  your  own  experience  ? — 
All  that  one  sees  of  the  thing  is  tnat  a  claim^ 


Mr.  Cochrane  Patrick — continued. 

which  might  be  made  the  subject  of  considerable 
litigation,  is  settled  at  once  upOn  these  steps 
being  taken. 

Chairman. 

3442.  The  next  point  in  the  clause  is  the  pro- 
posed limitation  of  the  time  of  raising  actions 
after  the  granting  of  the  warrant ;  what  is  your 
opinion* upon  that  point  ? — I  approve  of  that ;  at 
present  the  period  usually  allowed  is  six  months, 
and  I  think  that  that  is  too  long  to  allow  the 
creditor  to  bring  the  action,  except  in  very  spe- 
cial circumstances ;  but  there  might  be  special 
reasons  for  making  an  exception,  and  I  think  that 
the  clause  might  be  amended  so  as  to  allow  a  dis- 
cretion to  the  sheriff  to  give  more  than  a  month. 

3443.  Would  you  mctke  that  a  general  discre- 
tion, or  would  you  make  it  specific  in  cases  such 
as  I  see  you  refer  to  in  your  notes,  of  the 
mothers  of  unborn  illegitimate  children  ?— That, 
practically,  is  the  only  case  that  would  have  to 
be  met ;  and  there  would  be  no  risk  of  any  mis- 
carriage by  limiting  it  to  that  case,  * 

3444.  Then  the  next  point  is  the  alteration  in 
the  form  of  caution  which  would  secure  the 
debtor's  attendance  at  any  diets  of  cessio,  or 
sequestration  ? — That  provision  seems  to  me  to 
emoody  a  great  improvement. 

3445.  In  fact,  it  has  become  necessary  through 
the  operation  of  the  Debtors'  (Scotland)  Act  of 
1880? — It  has ;  but  the  concluding  part  of  Sub- 
section 2  does  not  commend  itseli  to  my  mind ; 
that  is  the  part  saying  that  caution  is  to  be  found 
that  the  debtor  shall  not,  until  the  debt  be  satis- 
fied, dispose  of,  or  waste,  or  conceal,  or  remove 
out  of  Scotland,  any  part  of  his  means  and 
estate.  It  occurs  to  me  that  to  make  the  debtor 
find  caution  to  that  extent  would  be  putting  a 
burden  upon  him  which  it  would  be  very  diffi- 
cult indeed  for  him  to  carry ;  because  very  few 
persons  would  be  found  willing  to  give  caution 
m  the  terms  that  are  here  required ;  and  I  think 
that  the  law  is  at  present  sufficiently  severe 
upon  the  debtor. 

3446.  Then  as  to  Sub-section  3,  you  have 
some  remarks  to  offer  upon  that,  have  vou  not  ? 
— Sub-section  3  is  the  one  which  refers  to  a 
power  which  it  is  proposed  to  give  to  the  sheriff 
of  seizing  the  goods  of  the  debtor,  in  place  of 
making  him  find  caution  in  the  ordinary  way  to 
abide  the  judgment.  That  does  not  seem  to  me 
a  good  provision,  for  this  reason :  that  there  are 
other  reasons  for  requiring  the  debtor  to  abide 
the  judgment  than  merely  the  possibility  of  his 
going  out  of  the  country  with  funds. 

3447.  What  are  those  reasons  ? — For  example, 
it  may  be  very  necessary  to  have  the  debtor's 
evidence  taken  in  the  action ;  and  it  is  always 
necessary  that  the  decree  pronounced  against 
him  should  be  what  we  call  a  decree  inforo^  and 
not  a  mere  formal  degree  in  absence,  which  can 
be  opened  up  at  any  future  time* 

3448.  You  have  a  suggestion  to  make  which 
would  come  in  in  place  of  that  sub-section,  have 
you  not  ? — Yes,  in  place  of  that  sub-section  I 
would  suggest  that  the  sheriff  should  have  power, 
either  to  refuse  the  warrant,  or  to  recall  it,  on 
being  satisfied,  firstly,  that  the  debtor's  absence 
would  not  prejudice  the  creditor  in  the  conduct  of 
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the  action ;  and  secondly,  that  all  the  defender's 
moveable  property,  or,  at  all  events,  enough  of  it 
to  meet  the  claim,  had  been  placed  in  safe 
neutral  custody. 

3449.  You  would  not  consider  it  necessary 
that  the  court  should  appoint  the  custodian '? — 
The  court  ought  to  have  a  power  over  the  custo- 
dian to  see  that  he  is  a  suitable  party. 

3450.  You  speak  of  safe  neutral  custody;  I 
suppose  that  refers  to  money  lodged  in  a  bank  in 
joint  names,  or  something  of  that  sort  ? — Yes, 
such  custody  as  the*  sheriff  would  approve  of. 

3451.  In  connection  with  these  ^^cb  warrants, 
as  I  understand,  the  Scotch  law,  has  varied 
very  much  upon  the  subject  at  different  times 
without  any  statutory  enactment  through  the 
varying  decisions  of  the  courts.  Would  you  give 
the  Committee  some  information  upon  that  point? 
— It  has  varied  very  much,  and  until  quite  lately 
I  was  always  verv  much  puzzled  to  understand 
how  what  we  call  \\\%fug(B  warrant  had  taken  its 
present  shape.  I  was  always  under  the  impres- 
sion, like  everyone  else,  that  it  was  meant  as  a 
means  of  preventing  a  debtor  from  absconding 
with  money ;  and  I  never  could  understand  how 
it  was  that  the  remedy  should  fail  just  at  the 

Soint  when  it  was  most  wanted,  viz. :  when  the 
ecree  had  been  pronounced,  and  that  it  should 
be  requisite  to  go  again  to  the  court  to  get 
another  warrant.  Upon  looking  into  the  history 
of  the  matter  I  find  that  the  original  object  of 
the/tt^cB  warrant,  or,  at  all  events,  of  that  part  of 
it  which  ended  in  the  order  lo  find  caution  de 
judicio  sistiy  was  to  found  junsdiction  against  the 
defender.  It  arose  at  the  time  when  there  were 
a  great  many  conflicting  jurisdictions  in  Scotland, 
and  when  it  was  necessary  to  have  the  personal 
attendance  of  the  defender  in  court,  and  to  have 
his  personal  acquiescence  in  the  power  of  the 
judge,  in  order  to  make  a  binding  judgment 
against  him. 

3452.  That  was  its  object  much  more  than  the 
recovery  of  debts? — Yes,  that  was  its  object;  and 
that  explains  how  it  was  that  the  remedy  ended 
a«  soon  as  the  judgment  w^  pronounced. 

3453.  Was  the  power  ever  used  for  the  pur- 
pose of  detaining  witnesses  ?  —It  was.  I  find  an 
^Id  case  where  it  was  used  for  that  purpose  in  the 
year  1700,  the  case  of  Watson  v.  Lithgow, 
M.,  8548.  Then  the  warrant  that  was  issued 
after  judgment  came  into  use  in  this  way: 
At  the  time  when  the  original  object  of  the  war- 
rant de  judicio  sisti  was  forgotten,  peo{de  thought 
that  the  object  of  the  whole  was  to  recover  the 
money  ;  and,  therefore,  upon  the  analogy  of  the  , 
warrant  de  judicio  sisti  they  granted  another  war- 
rant to  abide  the  diligence  under  the  decree. 
There  is,  however,  very  little  authority  in  the 
books  to  show  how  that  last  warrant  that  I  have 
been  speaking  of  came  into  existence. 

3454.  That  is  the  judicatum  solvi? — Is  is  not 
ex&Qtlj  judicatum  solvi;  it  is  another  form  of 
warrant,  where  the  cautioner  was  ordered  that 
he  should  abide  the  course  of  the  diligence. 
With  reference  to  that  I  may  explain  that  the 
Court  of  Session  within  the  last  few  days  have 
decided  that  that  form  of  meditatione  fug<R  war- 
rant can  no  longer  be  granted.  It  being  no 
longer  competent  to  imprison  for  a  civil  debt,  it 
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\&  no  longer  competent  to  arrest  a  debtor  until 
he  abide  the  days  of  charge  upon  a  debt  upon 
which  civil  imprisonment  cannot  follow. 

3455«  And  that  in  fact  is  the  object  of  the 
proposed  amendment  of  the  caution  ? — Yes,  on 
that  point. 

Mr.  Ramsay. 

3456.  Does  that  render  the  proposed  amend- 
ment unnecessary,  then  ? — No,  it  renders  it  un- 
necessary as  far  us  that  particular  case  is 
concerned,  but  it  still  remains  necessary  in  the 
case  where  the  warrant  is  asked  for,  in  order  to 
get  caution  de  judicio  sisti. 

Chairman. 

3457.  Your  view  as  to  the  original  intention 
of  this  warrant  is  supported  by  the  fact  that  the 
cases  were  formerly  reported  under  a  different 
heading?— -Yes,  I  find  that  many  of  the  old 
cases  are  reported  under  the  head  of  fOrum  com^ 
petensy  and  that  some  of  the  institutional  writers 
treat  of  it  under  the  title  of  "jurisdiction." 

3458.  Do  you  know  any  other  case  of  wit- 
nesses being  arrested  under  this  warrant  since 
the  one  you  quoted  in  the  year  1700? — No,  that 
was  apparently  the  last  one. 

Mr.  Ramsay. 

3459.  You  hold  that  it  is  not  competent  now 
to  aiTCst  a  witness  under  that  form  of  process? — 
That  is  one  of  the  questions  that  might  give  rise 
to  a  good  deal  of  litigation.  The  power  is  in 
disuse,  and  it  would  certainly  not  be  safe  now  to 
use  it. 

Chairman. 

3460.  With  reference  to  another  point  that 
you  liave  put,  originally  the  creditor  was  bound 
to  find  caution  for  damages,  was  he  not  ? — That 
is  a  point  which  is  certainly  worth  noticing. 
Under  the  first  forms  the  whole  matter  appears 
to  have  been  in  the  discretion  of  the  court,  and 
the  way  in  which  they  exercised  the  discretion 
appears  to  have  been  that  they  ordered  the  debtor 
to  find  caution  both  de  judicio  sisti  BXid  judicatum 
solvi.  But  on  the  other  hand  they  coupled  that 
with  the  very  salutary  provision,  that  the 
creditor  should  be  obliged  to  find  caution  that 
he  would  pay  to  the  debtor  all  the  damages  that 
he  might  sustain  in  the  event  of  its  being  found 
that  the  claim  was  a  bad  one.  That  form  of  deal- 
ing with  the  matter  subsisted  until  quite  lately 
in  the  Admiralty  Court. 

3461.  It  existed  until  the  year  1850,  did  it 
not? — The  power  existed  until  1850,  although  I 
believe  that  for  many  years  before  that  it  had 
fallen  into  disuse. 

3462.  Such  a  provision  you  consider  a  very 
salutary  one  ?  —I  think  so.  - 

3463.  Have  you  any  knowledge  of  the  reason 
why  it  fell  into  disuse  ? — I  believe  that  the  reason 
probably  was  this :  that  creditors  were  not  able 
to  find  caution  for  damages  in  the  class  of  cases 
in  which  a  meditatione  fugcs  warrant  was  most 
often  used,  and  therefore  that  the  courts  came  to 
the  sort  of  compromise  that  they  would  only 
make  the  alleged  debtor  find  caution  to  abide  the 
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judgment,  and  would,  on  the  one  hand,  let  him 
oflf  from  finding  caution  judicatum  solvi,  and  on 
the  other  hand  would  let  the  creditor  off  the 
obligation  to  find  caution  for  the  damages. 

3464.  What  is  your  opinion  upon  the  proposal 
to  limit  the  period  of  imprisonment  for  non-pay- 
ment of  rates? — My  opinion  is  that  the  principle 
of  that  clause  is  a  very  good  one ;  but  in  working 
it  out  I  would  rather  prefer  that  the  scale  of 
imprisonment  given  in  the  Summary  Jurisdic- 
tion Act  of  1881  should  be  taken. 

3465.  Would  you  eive  us  the  scale  ? — The 
scale  is  as  follows :  If  the  total  amount  to  be 
paid,  including  expenses,  does  not  exceed  the 
sum  of  10  8,,  the  imprisonment  is  not  to  exceed 
seven  days  ;  if  it  is  over  10  «.  and  not  over  20  *., 
14  days  ;  if  it  is  over  20*.  but  not  over  5  /.,  one 
month ;  if  it  is  over  5  /.,  but  not  over  20  /.,  two 
months ;  and  if  it  is  over  20  /.,  three  months. 

3466.  I  suppose  that,  practically,  there  never 
could  be  a  case  where  it  would  be  necessary  to 
have  recourse  to  imprisonment  for  the  purpose 
of  enforcing  the  payment  of  rates  above  5  /.  ? — 
Very  seldom. 

3467.  Has  such  a  case  ever  arisen  within  your 
knowledge  ? — No,  it  is  always  for  much  smaller 
sums. 

3468.  For  the  obvious  reason  that  where  the 
rates  were  for  larger  sums  there  would  be  some- 
thing that  could  be  seized? — There  would  be 
property  that  could  be  seized. 

3469.  Has  a  municipality  any  preference  in 
the  matter  of  rates  over  other  creditors  ? — I  do 
not  think  it  has  any. 

3470.  Queen's  taxes  have  a  preference,  I  be- 
lieve ? — Yes,  they  have.  My  objection  to  the 
clause  as  it  stands  is,  that  it  seems  to  me  that 
four  weeks  is  a  very  long  imprisonment  to  autho- 
rise when  the  sum  that  is  due  may  be  perhaps 
only  4  s.  or  5  s. 

3471.  Is  the  Summary  Jurisdiction  Act  scale 
in  operation  in  Scotland  ? — It  is. 

3472.  You  propose  that  it  should  be  extended 
to  this  form  of  debt,  and  if  it  were  so  it  would 
considerably  curtail  the  period  proposed  in  he 
Bill  ?— It  would.  - 

3473.  Would  you  make  the  same  provision 
apply  to  imperial  taxes  ? — There  is  not  the  same 
necessity  there ;  but  I  think  that  the  Crown 
might  very  well  consent.  As  a  matter  of  fact, 
the  Crown  rarely  imprison  anybody  for  non-pay- 
ment of  taxes. 

Mr.  Orr  Ewing. 

3474.  Does  that  arise  from  the  taxes  being 
always  paid  ? — They  have  a  preference,  and  that 
secures  payment  to  them,  as  a  rule,  if  there  is 
anything. 

3475.  Then  it  is  not  necessary  for  them  to  im- 

5 risen  ? — It  is  more  rarely  necessary  for  them  to 
o  so. 

Chairman. 

3476.  But,  as  a  matter  of  fact,  persons  with 
very  small  means  do  not  pay  any  direct  taxes,  do 
they?— That  is  so. 

3477.  As  to  the  process  of  law-burrows,  what 
is  your  opinion  ? — mj  opinion  upon  the  remedy 
of  law-burrows  is  that  it  is  a  very  old  and  a  very 


Chairman — continued. 

absurd  remedy,  and  that  the  sooner  we  get  quit 
of  it  apd  substitute  something  more  rational,  the 
better. 

3478.  You  state  that  it  is  little  used  and  liable 
to  great  abuse ;  what  experience  have  you  had 
of  it  in  Aberdeen? — The  common  sense  of  the 
people  in  my  district  is  so  great  that  they  rarely 
or  never  resort  to  any  such  foolish  remedy,  and 
therefore  my  personal  experience  of  it  is  very 
small. 

3479.  You  say  it  is  liable  to  great  abuse ;  can 
you  illustrate  that  by  any  cases  that  have  come 
under  your  knowledge,  either  personally  or 
in  the  course  of  your  reading? — 'There  was  a 
case  that  occurred  a  few  years  ago  near  Kirkcud- 
bright, where  it  was  .used  against  a  clergyman,  a 
man  of  most  respectable  position.  That  is  a  case, 
I  think,  which  shows  that  it  is  liable  to  great 
abuses. 

3480.  Who  was  the  complainant  in  the  case  ? 
— I  was  looking  for  the  case  to-day,  but  it  is  not 
to  be  found  in  the  House  of  Commons  Library, 
and  I  am  speaking  only  from  recollection ;  but  I 
think  he  was  a  member  of  the  vestry  of  the 
church.  The  vestryman  and  the  clergyman  had 
a  quarrel,  and  the  vestryman  In  hot  haste  rushed 
off  to  the  magistrate  and  swore  law-burrows 
against  the  clergyman.  [The  case  is  that  of 
Kandall  r.  Johnston,  28  June  1 867,  reported  in 
the  "  Scottish  Jurist,"  vol.  40,  p.  654.]  But  it 
is  not  so  much  upon  the  ground  that  there  have 
recently  occurred  actual  cases  of  abuse,  as  upon 
the  ground  that  cases  are  possible  that  I  argue 
that  it  is  objectionable.  For  the  reason  I  have 
stated,  viz.,  that  the  common  sense  of  the  Scotch 
people  prevents  them  from  having  recourse  to  it, 
It  is  a  remedy  that  is  hardly  ever  used.  But 
anyone  can  see  in  a  moment  that  a  power  like 
this,  that  when  two  persons  quarrel  the  first  of 
them,  who  is  the  quickest  at  swearing,  may  go  to 
a  magistrate  and  have  the  other  one  committed  to 
prison  until  he  finds  security  for  good  conduct,  is 
a  kind  of  power  which  ought  not  to  exist  in  the 
law. 

3481.  Law-burrows  may  be  granted  in  the  ab- 
sence of  the  respondent,  may  they  not  ?— They 
are  invariably  so  granted. 

3482.  Evidence  is  not  required,  is  it  ? — Evi- 
dence is  not  required,  except  in  the  case  of  rela- 
tives. 

3483.  Do  you  know  why  that  exception  is 
made  ? — I  do  not  know  ;  I  suppose  it  is  from  a 
consideration  that  relatives  in  these  quarrels 
might  be  more  liable  to  abuse  the  process  than 
other  parties. 

3484.  To  what  extent  does  the  relationship 
operate  in  this  case  ? — It  operates  to  the  extent 
that,  before  the  warrant  is  issued,  the  sheriff  has 
to  hear  certain  witnesses  in  support  of  the  com- 
plainer's  case  ;  but  as  those  witnesses  are  always 
examined  behind  the  back  of  the  respondent,  it 
is  quite  possible  that  the  sheriff  may  be  misled. 

3485.  But  to  what  distance  in  relationship 
does  the  requirement  of  evidence  extend? — It 
is  only  in  the  case  of  near  relatives ;  husbands 
and  wives,  and  brothers  and  sisters,  and  fathers 
and  children. 

3486.  There  has  been  a  substantial  change  in 
the  form  of  procedure  in  law-burrows,  has  there 
not  ? — There  has. 

3487.  Would 
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Chairman— continue. 

3487.  Would  you  explain  it? — In  connection 
witL  this  matter,  when  I  was  writing  my  book  on 
Sheriff  Court  Practice,  I  had  to  look  into  some 
of  the  old  instances  of  the  use  of  the  proceedings, 
and  I  find  that  long  ago,  in  the  beginning  of  the 
16th  century,  the  form  of  the  warrant  was,  tibat 
the  caution  was  ordered  during  the  pleasure  of 
the  sheriff.  That  was  a  very  much  better  form 
in  which  to  have  ii,  because  if  the  sheriff,  upon 
further  inquiry,  was  satisfied  that  there  were  no 
grounds  for  pronouncing  the  warrant,  he  could 
recall  it  and  allow  the  respondent  to  go  out  of 
prison.  At  present,  when  the  warrant  is  issued, 
it  cannot  be  recalled,  except  upon  proof  that  it 
was  applied  for  maliciously  and  without  probable 
cause.  Originally,  I  may  add,  the  warrant  was 
only  issued  where  danger  to  life  was  appre- 
hended ;  now  it  is  issued  where  the  complamer 
simply  says  that  he  dreads  bodily  harm,  so  that 
in  course  of  time  this  remedy  has  been  gradually 
getting  worse  and  worse. 

'3488.  Can  you  give  the  Committee  any  in- 
formation as  to  the  reasons  which  brought  about 
these  changes? — I  think  the  reasons  have  been 
these  :  that  tbiB  remedy  got  to  be  used  seldomer 
and  seldomer,  and  people  got  into  the  way  of  not 
being  familiar  with  their  power  in  regard  to  it, 
and  that  which  originally  had  been  a  matter  of 
discretion  came  by-and-bye  to  be  done  as  a 
matter  of  necessity. 

3489.  Do  vou  think,  then,  that  the  law  of  law- 
burrows  might  be  abolished  simpliciter,  or  that  it 
is  desirable  to  provide  any  substitute,  and,  if  so, 
what  substitute  would  you  suggest? — I  would 
not  like  to  abolish  it  stmpltciteryhecB.\iQe  there  are 
cases  where  a  man  may  very  properly  be  ordered 
to  find  security  for  good  behaviour.  What  I 
would  propose  to  substitute  for  thb  archaic 
remedy  of  law-burrows  would  be  a  power  to  a 
magistrate  to  order  security  for  gooa  behaviour 
to  be  found,  after  a  summary  trial,  of  the  person 
who  was  blamed.     A  model  for  that  method  of 

5'roceeding  will  be  found  in  the  English  Summary 
urisdiction  Act  of   1879,  42  &  43  Vict  c.  49, 
8.25. 

Mr.  Ramiay^ 

3490.  Will  you  read  the  evidence  of  Mr. 
Nicolson,  in  answer  to  my  Question  No.  3272, 
and  be  kind  enough  to  state  to  the  Committee 
how  far  you  concur  in  the  view  therein  expressed  ? 
—  It  appears  to  me  to  be  correct,  in  so  far  as  it 
deals  with  historical  matters ;  but  to  be  incorrect, 
in  so  far  as  it  deals  with  the  present  practice  of 
the  courts,  and  in  so  far  as  it  endeavours  to  ex- 
plain what  undoubtedly  exists,  viz.,  the  idea  on 
the  part  of  many  of  the  defenders  in  bastardy 
actions,  that  they  have  received  scrimp  justice. 
The  practice  in  the  sheriff  courts  at  present  is  to 
deal  with  the  evidence  in  these  cases  purely  as 
if  thev  were  jury  questions ;  and  if  the  evidence 
is  such  as  would  satisfy  any  reasonable  man  that 
the  paternity  was  proved  they  hold  it  to  be 
proved  ;  and  if  it  is  not  enough  to  satisfy  a  rea- 
sonable man,  they  hold  it  not  to  be  proved.  The 
explanation  of  the  idea  on  the  part  of  many  de- 
fenders that  they  get  scrimp  justice,  I  think^  is 
this :  that  it  very  often  happens  that  there  might 
have  been  many  defenders  m  such  a  case,  and  that 

0.107. 


Mr.  iZom^ajr— oontinued. 

ilie  particular  defender  who  is  selected  thinks 
himself  aggrieved,  because  probdbly  some  of  the 
other  defenders  had  been  more  intimate  with  the 
pursuer. 

3491.  And  the  sheriff,  of  coarse,  in  dealing 
with  the  case,  if  the  evidence,  as  brought  before 
him,  shows  that  there  was  greater  familiarity  on 
the  part  of  one  person  than  of  another,  takes  the 
circumstance  into  account  ? — He  does  take  it  into 
account,  but  only  in  the  matter  of  weighing  the 
evidence ;  be  does  not  give  any  other  enect  to  it. 
If  a  defender  has  had  a  connection  with  the  pursuer 
about  the  time  when  the  child  was  begotten,  it 
does  not  signify  though  any  number  of  other 
persons  majr  have  had  connection  with  her. 

3492.  W  ould  you  be  kind  enough  to  state  how 
far  you  concur  with  Mr.  Nicolson's  evidence  in 
his  answer  to  Question  3273  ? — I  can  only  speak 
for  myself,  but  I  am  not  conscious  of  having  any 
leaning  in  bastiirdy  cases  either  to  the  pursuer 
or  to  the  defender,  and  i  judge  of  them  simply 
as  cases  where  an  ordinary  question  of  fact  is  in 
dispute. 

Mr.  Webster. 

3493.  Have  you  had  much  experience  in 
proceedings  at  the  instance  of  poor  law  boards 
under  the  80th  section  of  the  Poor  Law  Act  ? — 
Yes,  a  great  deal  of  experience. 

3494.  That  statute  admits  proceedings  against 
putative  fathers  amongst  others,  who  shall  refuse 
or  neglect  to  maintain  the  child,  they  being  able 
to  do  so;  that  appears  to  throw  the  onus  of 
proving  the  ability  to  maintain  upon  the  parish 
applying  ? — Yes,  that  is  so. 

3495.  What  sort  of  evidence  is  in  practice 
required  by  yourself  and  other  judges  in  Scot- 
land, in  such  a  ease  for  instance  as  able-bodied 
wage-earning  putative  fathers,  who  are  the  most 
common  class,  I  suppose  ? — If  we  found  a  man 
able-bodied,  and  able  to  get  employment,  and  to 
earn  good  wages,  we  should  have  no  hesitation 
in  holding  that  such  a  person  was  able  to  fulfil 
the  obligation. 

3496.  Without  proof  of  the  possession  of  funds? 
We  never  require  proof  of  actual  possession — 
of  money, 

3497.  And  that  is  not  merely  your  own  practice 
as  sheriff,  but  it  is,  I  suppose,  the  uniform 
practice? — I  have  every  reason  to  believe  that 
that  is  the  uniform  practice ;  in  fact,  it  would  be 
impossible  to  work  the  Act  if  it  were  required  to 
prove  the  possession  of  actual  money. 

3498.  In  short,  in  proceedings  under  the  80th 
section,  the  fact  of  the  defender's  being  able- 
bodied  and  able  to  earn  wages  is  taken  as  proof  of 
ability  to  pay? — Yes,  except  perhaps  in  very 
exceptional  cases  where  he  might  nave  very  heavy 
burdens  upon  him.  If  he  had  a  very  larTO 
family,  or  anythinoj  of  that  kind,  it  would  be 
taken  into  consideration. 

3499.  But,  as  a  general  rule,  that  is  held  as 
proof  of  ability  to  pav  ? — Just  so. 

3500.  With  regard  to  the  remedy  of  law-bur- 
rows, though  it  is  sometimes  abused,  no  doubt, 
that  remecfy  at  present  is  the  only  one  in  Scot- 
land whereby  a  private  party,  by  applying 
to  the  fiscal  may  procure  protection  from 
another  party  against  whom  he  complains,  to  the 
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extent  of  getting  security  for  good  behaviour? — 
At  present  it  is  the  only  remedy ;  but  I  propose 
to  substitute  what  I  believe  would  be  a  much 
better  remedy. 

3501.  You  would  require  evidence  upon  any 
application,  but  you  would  not  call  in  the  pro- 
curator fiscal  ? — 1  would  not  call  in  the  procu- 
rator fiscal,  but  I  would  certainly  have  a  trial, 
and  I  would  have  the  defender  allowed  to  state 
his  case  before  I  issued  any  warrant  against  him. 
That  is  the  material  difference  between  my  pro- 
posal and  the  present  law. 

3502.  But  you  would  rather  not  abolish  the 
law  of  law-burrows? — I  think  there  ought  always 
to  be  some  provision  in  the  law  for  binding  over 
a  person  who  has  used  threats  to  find  security  for 
good  behaviour. 

Mr.  Andrew  Grant 

3503.  Did  I  correctly  understand  you  to  say 
that  you  thought  that  parochial  boards  should 
have  power  to  prosecute  defaulting  parents, 
even  before  they  had  incurred  any  liability  ? — 
Yes. 

3504.  Is  not  that  a  very  unusual  power  to 
give  ? — It  is  not  without  precedent.  A  power 
Eke  that  is  given  to  the  parish  under  the  Poor 
Law  Act  of  1868  in  England  in  the  clause  that 
I  referred  to ;  and  my  reason  for  saying  that  the 

Earish  should  have  the  power  is  this,  that  they 
ave  a  very  great  interest  in  the  matter,  and 
that  at  the  present  moment  they  are  often  in  the 
way  of  assisting  such  persons  as  you  mention 
without  its  coming  before  the  public.  It  is  quite 
legitimate,  I  think, .  of  them  to  do  it,  because 
they  have  a  legitimate  interest;  but  I  think 
that  it  would  be  better,  in  the  place  of  allowing 
them  to  stand  behind  a  private  party,  to  allow 
them  to  come  to  the  front,  and  to  prosecute  in 
their  own  names,  on  the  ground  that  ultitnately 
the  responsibility  might  come  upon  the  parish. 

3505.  I  think  you  said  that  you  yourself  and 
other  sheriffs  toot  into  account  the  ability  of  a 
defaulting  parent  to  earn  wages  in  the  future  ? — 
Certainly. 

3506.  You  have  read  that  proposed  clause  of 
Mr.  Nicolson's,  which  makes  it  a  civil  offence ; 
do  you  think  that  by  the  provisions  of  that  clause 
the  sheriff  would  be  entitled  to  consider  that 
prospective  ability  to  earn  wages? — The  pros- 
pective ability  comes  always  into  account  more 
as  guiding  the  magistrate  as  to  the  amount  of  the 
sentence  that  he  ought  to  pronounce.  The 
offence  is  committed  when  the  person  has  actually 
had  the  ability  to  maintain  his  child  and  has 
wilfully  neglected  the  maintenance  of  it. 

3507.  But  did  you  not  say  that  an  element  in 
that  ability  was  his  prospective  ability  to  earn 
wages  ? —  One  would  al  way  s  look  at  the  whole  facts. 

3508.  But  is  not  his  view  limited  by  that 
clause  ? — His  view  is  limited  to  the  past  ability, 
because  it  is  fpr  the  past  neglect  that  one  is 
going  to  punish  ;  and  in  the  same  way,  strictly 
speaking,  it  was  so  limited  when  a  parochial  board 
prosecutes  under  the  present  law;*  but  as  a 
matter  of  fact  one  looks  at  the  whole  circum- 
stances, and  one  object  that  a  judge  has  in  sen- 
tencing to  imprisonment  for  an  offence  of  that 
kind,  is  to  warn  the  man  that  he  is  to  behave 


Mr.  Andrew  Grant — continued, 
better  in  the  future ;  and  in  the  case  of  a  man 
who,  in  the  future,  had  no  chance  of  being  able 
to  perform  the  obligation,   one  might  let  him 
off  with  a  smaller  punishment. 

3509.  In  the  alternative  clause  proposed  by 
Mr.  Nicolson  he  proposes  to  give  the  sheriff  the 
option  of  imprisoning  the  debtor,  either  with  or 
without  hard  labour;  do  you  not  think  that 
giving  him  hard  labour  for  six  weeks  is  a  very 
severe  way  of  dealing  with  him  ? — I  think  there 
is  more  in  the  name  of  hard  labour  than  anything 
else,  because  I  have  an  idea  that  many  prisoners 
prefer  being  sentenced  to  hard  labour,  for  the 
reason  that  they  get  so  much  better  diet  when 
they  are  in  prison.  There  is  not  much  one  way 
or  the  other,  I  think,  in  that. 

3510.  You  think  that  prisoners  sometimes 
prefer  hard  labour? — I  have  been  told  so  some- 
times by  the  governors  of  prisons. 

3511.  But  do  you  not  consider,  as  a  judge, 
tliat  when  you  give  hard  labour  it  is. a  severer 
sentence  than  where  you  give  imprisonment 
without  hard  labour?— I  tlunk  there  is  very 
little  difference. 

3512.  Can  you  tell  us  what  is  the  differ- 
ence ? — I  cannot  give  the  details ;  but  the  dif- 
ference is,  that  under  a  sentence  without  hard 
labour  a  prisoner  has  to  do  a  certain  amount  of 
work,  but  he  gets  a  limited  diet.  When  he  is 
sentenced  to  imprisonment  with  hard  labour  he 
has  a  great  deal  more  work  to  do,  but  then  that 
is  compensated  for  in  his  mind  by  his  getting  a 
great  deal  better  diet. 

3513.  In  the  event  of  failure  to  pay  an 
alimentary  debt  being  made  a  criminal  offence, 
involving  imprisonment,  would  you  propose  that 
the  costs  in  alimentary  actions  should  be  consi- 
dered as  being  in  the  same  position  as  the  debt 
itself,  and  that  failure  to  pay  such  costs  should 
involve  the  same  consequences? — I  think  that  if 
the  law  as  to  prosecuting  for  payment  of  alimen- 
tary debts  is  to  remain  as  it  is  at  present,  and  if 
the  expenses  are  to  be  so  large  in  amount  as  they 
now  are,  it  would  be  rather  hard  upon  the  debtor 
to  enforce  payment  of  them  by  imprisonment  as 
for  a  criminal  offence.  But  if  the  suggestion 
that  I  made,  by  which  those  expenses  would  be 
much  reduced,  were  followed,  I  think  they  might 
be  treated  as  being  upon  the  same  footing  as  the 
claim  for  aliment  itself. 

Mr.  James  Campbell. 

3514.  I  understood  you  to  say  that  you  knew 
of  cases  in  which  proceedings  on  the  part  of 
parochial  boards  had  been  successful  while  civil 
proceedings  had  been  unsuccessful  with  the  same 
debtor  ?— Yes,  many  of  them. 

3515.  What  do  you  think  it  was  that  gave  the 
proceedings  of  the  parochial  boards  the  greater 
effect  ? — It  was  this :  in  very  many  of  these  cases 
the  refusal  to  pay  arises  from  mere  obstinacy, 
and  the  debtor  knows  that  by  putting  the  burden 
of  supporting  him  in  prison  upon  the  creditor  he 
can  tire  the  creditor  out,  and  therefore  he  will 
not  pay  up  the  debt  as  long  as  he  has  the 
creditor  paying  the  aliment  of  nimself  in  prison; 
but  when  it  comes  to  a  prosecution  by  the  parish 
he  knows  that  that  costs  the  parish  nothing,  and 
that  he  may  be  imprisoned  as  often  as  he  con- 
tinues to  offend,  without  inflicting  the  smallest  in- 
convenience 
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convenience  upon  the  creditor,  and  he  gives  in 
at  once. 

3516.  You  propose  that  if  the  debtor  is  sent  to 
prison  for  wilfully  neglecting  to  pay  an  ali- 
mentary debt,  he  might  still  be  released  upon 
paying  the  arrears  that  are  due? — Yes. 

3517.  That  would  make  a  difference  between 
him  and  other  criminal  prisoners,  would  it  not? — 
No,  it  is  quite  a  common  sentence  to  pronounce 
that  a  man  shall  pay  a  certain  sum  of  money,  or 
be  imprisoned  for  a  certain  time. 

3518.  But  he  must  be  a  criminal  prisoner? — 
Yes  ;  but  I  hardly  think  that  I  am  proposing  any 
new  principle ;  I  am  simply  treating  tne  arrears 
as  if  they  were  a  fine.  Instead  of  sentencing  him 
to  pay,  say,  5/.,  or  to  be.  imprisoned  for  30  days, 
I  say,  "  Pay  the  pursuer  her  aliment,  or  go  to 
prison  for  30  days." 

3519.  Would  the  arrears  include  such  costs  as 
the  court  might  think  reasonable? — Subject  to 
the  explanation  which  I  have  just  given  to  the 
honourable  Member  for  Leith,  they  would. 

3520.  That  would  be  a  reasonable  way  of  over- 
coming the  difficulty  of  the  costs  being  exces- 
sive ? — I  think  so. 

3521.  The  court  would  give  what  it  considered 
reasonable  costs  to  be  added  to  the  arrears  of  the 
alimentary  debt? — Yes. 

Colonel  Alexander. 

3522.  The  other  witnesses  who,  like  yourself, 
have  recommended  the  substitution  of  criminal 
for  civil  imprisonment  in  aliment  cases  have 
suggested,  as  a  safeguard  against  abuse,  the  in- 
tervention of  the  procurator  fiscal ;  but  I  under- 
stand you  to  say  that  you  do  not  consider  any 
such  intervention  necessary  ? — No. 

3523.  Is  it  not  the  disgrace  attaching  to  a  sen- 
tence of  hard  labour  rather  than  the  work  which 
a  man  of  good  character  would  dread? — Yes, 
there  is  an  element  there. 

3524.  Would  you  place  a  man  in  prison  for  the 
non-payment  of  an  alimentary  debt  on  the 
criminal  side  of  a  prison,  and  make  him  associate 
with  criminals  ? — Certainly. 

3525.  Within  the  last  two  days  a  case  has 
been  reported  in  which  the  Court  of  Session  has 
affirmed  the  judgment  of  the  Lord  Ordinary  re- 
versing the  decision  of  a  sheriff  who  had  fixed  on 
a  man  the  paternity  of  a  child  at  the  instance  of 
a  woman  ;  if  this  man  had  not  possessed  means 
enabling  him  to  appeal  to  the  superior  courts  he 
would,  under  your  proposal,  have  been  impri- 
soned as  a  criminal,  and  his  character  utterly 
ruined,  would  he  not? — One  must  always  allow 
for  the  risk  of  human  error,  but  that  same  remark 
would  apply  to  any  man  who  was  convicted  of  a 
crime  upon  insufficient  evidence. 

3526.  But  in  criminal  cases  there  is  no  appeal 
upon  the  facts  of  the  case,  is  there  %  that  would 
be  the  only  instance  of  a  case  in  which  there 
would  be  an  appeal  on  the  facts  ? — There  would 
be  an  appeal  on  the  facts,  and  in  that  respect  it 
would  be  more  favourable  to  the  alleged  father. 

3527.  But  the  appeal  would  put  him  to  a  very 
great  expense,  and,  if  he  was  not  a  rich  man  he 
would,  perhaps,  not  be  able  to  incur  that  ex- 
pense ? — Bnt  if  it  were  a  case  of  another  crime 
that  was  alleged  against  him  he  would  not  have 
any  appeal,  however  rich  he  was.    The  difference 
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Colonel  Alexander — continued, 
between  the  Court  of  Session  and  the  sheriff  in 
that  case  that  you  mentioned  was,  not  as  regards 
the  nature  of  the  offence,  but  simply  as  regards 
the  evidence. 

3528.  The  sheriff  considered  the  case  proved, 
but  the  Lord  Ordinary  tnd  the  Court  of  Session 
considered  the  case  not  proved  ? — Yes,  just  ex- 
actly as  if  there  had  been  a  jury,  and  the  jury  had 
disagreed. 

Sir  Herbert  MaxwelL 
^  3529.  Do  you  not  recognise  a  danger  of  injus- 
tice in  this  clase)  of  cases,  offathers  of  illegitimate 
children  being  only  putative  ? — There  is  always 
a  danger  of  injustice  when  you  try  to  punish  any 

Eerson  who  is  said  to  have  done  a  wrong  thing ; 
ut  there  is  no  difference  between  this  class  of 
cases  and  any  other  class  of  cases. 

3530.  Except  that  the  evidence  must  always 
be  circumstantial  in  cases  of  bastardy  ? — The  rule 
is  that  the  evidence  must  always  be  such  as  to 
satisfy  a  reasonable  person. 

3531.  You  have  said  that  you  think  that  the 
law,  as  it  exists,  is  frequently  abused  in  alimen- 
tary cases ;  can  you  give  any  instances  of  its 
abuse  ? — It  was  not  so  much  upon  the  number  of 
cases  of  abuse  that  I  founded,  as  upon  the  num- 
ber of  cases  where  the  present  law  was  inoper- 
ative. 

3532.  I  took  down  your  words  at  the  time, 
and  you  said  that  you  were  aware  that  it  was 
frequently  abused? — Yes,  I  have  reason  to  believe 
that  it  is  frequently  abused. 

3533.  Have  many  instances  of  its  abuse  come 
under  your  notice  ? — Those  are  things  which  it 
is  impossible  to  have  precise  evidence  upon.  One 
sees  a  case,  and  one  nas  strong  reason  to  suspect 
that  there  is  abuse,  and  if  a  number  of  cases  like 
that  happen,  the  suspicion  amounts  to  a  convic- 
tion ;  but  it  is  seldom  possible  in  any  particular 
case  to  put  your  finger  upon  it,  and  to  say,  "  That 
person  has  abused  it." 

3534.  But  surely  the  duty  of  alimenting  a 
prisoner  is  a  safeguard  against  its  abuse  in  the 
case  of  poor  mothers  ? — It  is  a  considerable  safe- 
guard, no  doubt,  but  it  is  a  much  greater  safe- 
guard to  the  man  who  is  to  be  imprisoned. 

3535.  You  adhere  to  your  opinion  that  it  is 
frequently  abused  ?— I  have  no  doubt  that  it  is. 

3536.  I  take  it  that  your  principal  objection  to 
the  law  of  law-burrows  is  its  archaic  character  ? 
— Mjr  objection  to  it  is  that  it  is  put  into  opera- 
tion m  the  absence  of  the  defender,  and  without 
hearing  what  he  has  to  say  for  himself. 

3537.  And  you  think  it  is  liable  to  abuse  ? — 
Very. 

3538.  Are  you  aware  that  out  of  190  cases  of 
civil  imprisonment  in  Scotland  in  the  year  1881, 
there  was  only  one  case  of  imprisonment  under 
the  law  of  law-burrows? — I  am  quite  aware 
that  that  power  has  almost  gone  out  of  use  alto- 
gether. 

3539.  Then,  although  it  is  liable  to  abuse,  as  a 
matter  of  fact,  it  is  not  abused?— One  does  not 
know ;  it  is  one  of  that  kind  of  things  that  at 
any  moment  may  be  abused. 

3540.  But  as  a  matter  of  fact  the  experience, 
at  all  events,  of  the  last  year  shows  that  it  is  not 
abused  ? — What  the  experience  shows  is,  that  it 
is  a  remedy  of  a  very  useless  description ;  that 
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it  is  an  unused  remedy ;  and  that,  therefore,  we 
can  easily  abolish  it,  aLd  with  great  propriety 
substitute  a  more  efficient  remedy. 

3541.  You  are  rather  departing  from  the  point 
of  my  question ;  vou  began  your  evidence  on 
the  subject  of  law-burrows  by  resting  your 
principal  objection  to  it  upon  the  ground  that  it 
was  liable  to  abuse ;  is  not  that  an  objection  that 
might  be  advanced  against  almost  any  law? — 
With  deference,  I  think  not. 

3542.  You  said  that  the  man  that  was  quickest 
at  swearing  has  the  power  of  setting  the  law- 
burrows  in  motion  against  any  man  with  whom 
he  has  a  difference ;  but  cannot  a  cross  action  be 
raised  ? — Yes. 

3543.  That,  in  itself,  is  a  safeguard,  is  it  not  ? 
— They  can  put  each  other  under  security,  and 
sometimes  it  is  done. 

3544.  But,  in  short,  your  objection  to  the  law 
as  it  stands  is  theoretical,  and  not  practical  ? — It 
is  practical  in  this  sense,  that  1  think  it  is  a  very 
unfair  thing  to  pronounce  any  sentence  involving 
imprisonment  against  a  party  in  his  absence. 

Mr.  Buehanaru 

3545.  I  do  not  quite  understand  what  your 
objection  is  to  the  fiscal  instituting  the  proceed- 
ings against  the  debtor ;  did  you  say  that  it  was 
on  account  of  the  great  amount  of  work  that  the 
fiscals  have  to  do  at  the  present  moment? — I 
have  no  strong  conviction  either  one  way  or  the 
other  upon  that  point.  I  have  no  doubt  that  if 
it  was  thought  riffht  to  put  the  duty  upon  the 
procurators  fiscal,  they  would  do  it  thoroughly 
well ;  but  at  the  same  time,  as  a  matter  oi  ex- 
pediency, it  rather  occurs  to  me  that  the  private 
party,  as  having  a  direct  and  immediate  interest 
m  the  matter,  would  be  the  more  suitable  person 
to  prosecute. 

3546.  Would  it  make  any  difference  in  the  ex- 
pense?— I  think  not. 

3547.  With  regard  to  the  question  of  the  costs 
being  included  in  the  sum  or  sums  of  aliment,  at 
the  present  moment  they  are  included  in  it,  and 
a  man  can  be  imprisoned  for  the  costs,  though  he 
has  paid  up  the  aliment ;  would  you  allow  that 
to  continue? — I  made  a  suggestion  with  the 
view  of  diminishing  the  costs  in  future.  With 
regard  to  the  past,  there  is  more  difficulty  in 
dealing  with  them ;  but  the  costs  are  excessive 
just  now,  and  it  very  frequently  happens  that  a 
man  who  would  be  auite  able  to  pay  the  aliment 
has  to  lie  in  prison,  because  he  is  not  able  to  pay 
the  expenses. 

3548.  If  the  costs  were  materially  diminished 
under  the  proposal  that  you  make,  you  think 
that  the  grievance  would  not  be  so  great? — The 
grievance  would  not  be  so  great ;  and  the  man 
having  been  guilty  of  the  conduct  which  has  led 
to  the  decree,  there  is  no  reason  why  he  should 
not  pay  the  full  penalty  for  it,  so  far  as  the 
amount  was  reasonable. 

Mr.  Orr  Ewing. 

3549.  Are  not  the  costs  increased  by  the 
obstinacy  of  the  defender  ? — Frequently. 

3550.  Always,  I  suppose  ? — Yes,  always ;  but 
even  at  the  present  time>  in  the  case  of  a  decree 
in  absence^  the  costs  against  the  defender  are 
very  large^  sometimes  as  much  as  5  il 


Mr^  Buchanan. 

3551.  When  you  state  that  you  would  allow  a 

Srisoner  to  be  liberated  on  making  a  compromise, 
o  you  mean  that  if,  after  a  certain  number  of 
days  of  the  term  for  which  he  was  imprisoned 
had  passed,  he  said,  *^  I  will  pay  you  so  much  a 
week,"  you  would  let  him  out  and  remit  the  re- 
midnder  of  his  term  of  imprisonment  ? — I  think 
that  might  very  safely  be  left  in  the  hands  of  the 
private  prosecutor.  I  may  explain  that  at  pre- 
sent it  is  a  very  frequent  form ,  of  sentence  wnen 
the  parish  prosecutes,  that  if  a  fine  is  paid  to  the 

Sarish  which  goes  to  the  account  of  aument,  the 
ebtor  may  be  liberated. 

3552.  If  he  pays  that  afterwards  ?--He  is 
allowed  to  go,  and  that  is  arranged  between  him 
and  the  parish. 

3553.  But  in  your  proposal  for  the  future, 
must  the  man  make  his  compromise  and  pay  up 
before  he  goes  to  prison,  or  can  he  get  off  a 
certain  part  of  his  imprisonment  by  paying  up  ? 
— 1  would  propose  to  continue  the  power  to  com- 
promise flhiring  the  whole  time  he  was  in  prison. 
If  he  came  to  a  proper  frame  of  mind  and  paid 
up,  or  paid  what  was  considered  reasonable,  I 
would  let  him  out. 

3554.  And  you  do  not  think  there  is  anything 
in  the  objection  made  about  transferring  a  civu 
offence  into  a  crime? — Certainly  not;  I  cannot 
conceive  a  crime  which  in  certain  circumstances 
could  be  more  properly  punished  than  the  crime 
of  the  father  of  an  illegitimate  child  who  culpably 
and  wilfully  neglects  to  maintain  it. 

3555.  That  is  criminal  negligence  ?— That  is 
criminal  negligence. 

Mr.  Cochrane  PUtricK 

3556.  You  object  to  the  clause  proposed  to 
the  Committee  by  Mr.  Nicolson,  on  the  ground 
that  you  think  a  debtor  should  not  be  imprisoned 
for  contempt  of  court ;  would  it  meet  your  ob- 
jection to  leave  out  the  words  ^  shall  be  deemed 
to  be  a  person  committed  for  contempt  of  court,** 
and  to  insert  after  ^^  maintenance  the  words 
*^  in  the  same  way,"  so  that  the  clause  would 
read  thus :  *^  A  person  imprisoned  under  this 
section  shall  not  be  deemed  to  be  and  shall  not 
be  entitled  to  be  alimented  as  a  civil  prisoner, 
but  shall  be  maintained  in  the  same  way  as  a 
prisoner  committed  for  contempt  of  court."  I 
understand  your  objection  to  be  that  he  should 
be  by  legal  fiction  deemed  to  be  a  prisoner  com- 
mitted lor  contempt  of  court,  wnen  in  point 
of  fact  he  never  committed  contempt  of  court ; 
but  the  point  of  the  clause  is  that  he  shall  be 
maintained,  not  as  a  civil  prisoner,  but  in  the 
same  way  as  a  prisoner  committed  for  contempt 
of  court? — Yes,  it  is  doing  a  i*ight  thing,  but 
giving  a  wrong  reason  for  it. 

3557.  It  would  be  better,  in  your  opinion,  to 
leave  out  all  notice  of  contempt  of  court  in  the 
matter  ? — Yes  ;  and  if  this  were  thought  to  be 
the  best  form  of  clause,  it  might  end  in  this 
way,  **  and  shall  be  maintained  as  a  person  com- 
mitted for  a  criminal  offence." 

3558.  In  the  other  clause,  after  what  has  been 
said  by  the  honourable  Member  for  Leith,  would 
you  have  any  objection  to  leave  out  the  words 
**  with  or,'*  and  let  it  be  simply  "  without  hard 
labour"? — I  would  have  no  objection  to  t^t; 
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but  I  think  it  is  better  to  leave  that^  as  is  usually 
done  at  present^  to  the  discretion  of  the  magistrate. 

3559.  May  I  ask  your  reason  for  preferring 
the  scale  of  imprisonment  in  the  Summary 
Jurisdiction  Act  in  reference  to  the  payment  of 
rates  to  the  one  put  down  in  the  Bill? — I  think 
that  the  fixed  period  of  four  weeks  which  the 
Bill  proposes  is  too  long  an  imprisonment  to 
inflict  upon  a  person  who  has  only  been  guilty 
of  not  payinff  rates  to  the  amount  of  a  few  shil- 
lings, while  it  might  be  too  short  a  period  to 
inflict  upon  a  person  who  had  kept  back  rates  to  a 
much  larger  amount. 

3560.  But  do  you  not  tliink  that  seeing  that 
the  sums  for  which  these  cases  of  imprisonment 
occur  are  generally  very  small,  if  the  term  of 
imprisonment  corresponded  with  the  scale  of  the 
Summary  Jurisdiction  Act,  which  would  be  only 
a  very  few  days,  there  might  be  a  temptation  on 
the  part  of  the  debtor  to  undergo  the  imprison- 
ment rather  than  pay  the  rate  ? — I  think  not.  I 
think  there  are  very  few  working  men  indeed 
who  could  pay  4  s.  or  5i*  who  would  refuse  to 
pay  it,  and  take,  in  preference,  10  day s^  imprison- 
metit. 

Chairman. 

3561.  With  reference  to  the  hardship  which 
might  arise  from  treating  criminally  for  neglect 
to  maintain  a  child,  that  might  afterwards  turn 
out  not  to  be  the  child  of  the  man  who  was 
punished,  such  a  case,  in  fact,  as  was  referred  to 
Dv  the  honourable  and  gallant  Member;  the  same 
objection  could  be  taken  to  the  dealing  with  the 
putative  father  as  a  rogue  and  vagabond,  could  it 
not?— -Exactly  the  same  objection ;  there  is  the 
same  risk. 

3562.  As  to  the  costs  in  alimentary  cases  being 
increased  through  the  obstinacv  of  the  defenders, 
what  is  your  opinion  as  to  the  legitimacy  of  a 
man  defending  his  character  if  he  £inks  that  he 

.  is  unjustly  assailed  ? — If  he  is  unjustly  assailed  I 
think  he  is  entitled  to  use  every  means  he  can  to 
defend  himself.  The  obstinacy  may  proceed 
sometimes  from  a  right  motive,  or  it  may  proceed 
from  a  wrong  one. 

3563.  I  suppose  that  it  is  very  much  akin  to 
the  obstinacy  which  leads  to  the  keeping  up  of 
expenses  in  all  these  actions  ?— Exactly. 

3564.  With  regard  to  law-burrows,  the  number 
of  imprisonments  would  not  give  any  idea  of  the 
extent  to  which  the  law  was  put  into  operation? 
— No,  I  think  not,  because  in  very  many  cases 
the  defender  finds  the  security  which  is  wanted ; 
but  that  does  not  get  over  the  objection  to  it, 
because  even  in  that  case  a  slur,  which  may  be 
verv  undeserved,  has  been  put  upon  his  character 
without  his  ever  being  heard. 

Mr.  Webster. 

3565.  I  understood  you,  in  answer  to  a  ques- 
tion put  by  the  honourable  Member  for  Leith,  to 
say  that  in  England  parishes  or  unions  are 
allowed  to  make  applications  against  putative 
fathers  before  the  child  becomes  chargeable  to 
them  ? — No  ;  that  is.  a  misconception.  The  case 
to  which  I  referred,  where  the  parish  was  allowed 
to  prosecute,  was  the  case  of  persons  who  having 
neglected  to  supply  food,  clothing,  and  medical 
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aid,  and  so  on,  were  liable  to  be  punished  under 
the  Poor  Law  Act  of  1868. 

3566.  Upon  referring  to  the  Bastardy  Law 
Amendment  (England)  Acts  of  1872  and  1873, 
I  see  that  the  child  must  have  become  chargeable 
to  a  parish  or  union  before  that  parish  or  union 
is  allowed  to  make  application  against  the  father? 
— That  is  so  according  to  the  present  law. 

Mr.  Andrew  Grant. 

3567.  Am  I  right  in  saying  that,  in  answer  to 
a  question  from  me,  you  stated  that  the  sentence 
of  the  sheriff  upon  the  defaulting  parent  would  be 
on  account  of  past  failure  to  perform  a  duty  ? — 
Yes. 

3568.  How  do  you  reconcile  that  view  of  the 
case  with  the  power  which  you  would  give  to  a 
private  party,  that  is  to  say,  the  mother  for  in- 
stance, to  defeat  that  sentence  pronounced  by  the 
sheriff  at  any  time,  perhaps  on  the  first  day  of  the 
imprisonment,  by  an  arrangement  which  she  may 
come  to  with  the  prisoner  ? — Upon  this  principle: 
that  if  the  man  comes  to  a  better  frame  of  mind 
and  repents  of  his  misdeeds,  I  would  make  it 
allowable  in  the  cases  of  first  convictions  and  the 
like  for  him  to  escape  the  punishment.  You  have 
an  analogy  for  it  in  the  case  of  a  person  who  has 
been  sentenced  to  pay  a  fine  with  the  alternative 
of  imprisonment,  who  escapes  the  imprisonment 
by  paying  down  the  money;  and  you  have 
anotner  analogy  for  it  in  the  proceedings  which 
are  at  present  taken  under  the  Scotch  Poor  La\v^ 
Act 

3569.  But  in  those  cases  I  suppose  it  is  the 
imprisoning  authority  that  must  be  satisfied, 
whereas  in  this  case  it  is  a  private  party  that 
must  be  satisfied  ? — In  the  case  of  a  person  who 
is  prosecuted  by  a  private  party>  it  is  the  latter 
who  has  to  be  satisfied  about  the  payment  of 
the  fine ;  and  in  case  of  prosecutions  under  the 
Scotch  Poor  Law  Act,  it  is  the  parish  who  has 
to  be  satisfied.  The  sheriff  is  never  consulted 
about  the  matter. 

3570.  But  if  you  imprison  a  man  in  an  ordinary 
case  with  the  option  of  a  fine,  do  you  allow  him 
to  ffet  out  of  prison  if  he  compromises  that  fine  ? 
— &  he  is  put  in  at  the  instance  of  a  private  in- 
former. The  private  informer  is  not  bound  to 
enforce  the  sentence  of  imprisonment  at  all  unless 
he  likes ;  and  when  he  has  once  put  him  in  he 
can  let  him  out  at  any  moment  and  upon  any 
terms  that  he  likes. 

3571.  In  the  case  of  an  actual  sentence  of  im- 
prisonment by  a  judge?— For  instance,  if  a 
private  complainer  holds  a  sentence  against  a 
man  for  day  poaching,  sentehcing  the  man  to  pay 
a  fine,  or  to  be  imprisoned,  the  private  com- 
plainer need  not  imprison  upon  that  sentence  at 
all,  unless  he  likes ;  and  if  he  does  imprison,  he 
may  at  any  moment  let  the  prisoner  out  before 
the  time  is  complete,  either  upon  paying  the 
fine,  or  upon  paying  a  part  of  it,  or  upon  paying 
none  of  it,  as  he  pleases. 

Mr.  Cochrane  Patrick. 

3572.  Is  that  the  case  when  the  prosecutor  is 
the  public  prosecutor,  the  procurator  fiscal? — 
No. 

3573.  That  is  an  argument  in  favour  of  not 
u  3  having 
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Mr.  Wilson. 


[  Continued. 


Mr.  Cochrane  Pa^ncA— continued. 

having  the  procurator  fiscal  in  these  cases? — 
When  the  procurator  fiscal  prosecutes,  he  never 
allows  the  party  to  get  out,  except  upon  the  pay- 
ment of  the  full  penalty. 

Mr.  Buchanan, 

3574.  That  would  be  one  of  the  reasons  which 
would  lead  you  to  suggest  that  the  procurator 
fiscal  should  not  be  the  prosecutor  in  these  cases  ? 
—  i^es,  that  is  a  reason  for  preferring  the  private 
party,  because  I  think  that  in  first  cases  tne  law 
should  always  work  in  the  way  of  allowing  every 
latitude  to  a  man  who  was  willing,  even  at  the 
last  moment,  to  do  what  the  law  required  of 
him- 

Mr.  Cochrane  Patrick. 

3575*  Do  you  know  what  the  fact  is  as  regards 
the  procedure  under  the  Salmon  Fisheries  Act, 
with  reierence  to  imprisonment  and  fine  ? — The 
prosecutions  are  usually  taken  at  the  instance  of 
the  Fishery  Board,  but  they  have  the  matter  of 
enforciDg  the  sentence  entirely  in  their  own  dis- 
cretion* 

Mr.  James  CampbelL 

3576-  You  mentioned  that  you  would  propose 
to  give  the  parochial  board  alternatively  the 
power  to  proceed  against  the  debtor ;  and,  as  a 
reafion  for  that,  you  said  that  you  thought  it 


Mr.  James  CampheU — continued. 

would  be  better  for  a  parochial  board  to  appear 
to  act  directly  than  to  appear  to  act  indirectly  ? 
— Yes. 

3577.  You  gave  it  as  your  opinion  that  the 
parochial  board  in  some  cases  supports  the  appli- 
cation of  the  creditor,  and  enables  the  woman  to 
proceed  against  the  man,  in  fact  ? — Yes,  I  believe 
that  they  often  give  assistance  in  such  cases. 

3578.  Do  you  say  so  from  mere  suspicion,  or 
from  your  own  knowledge  ? — It  is  not  a  fact  into 
which  I  have  ever  required  to  make  any  formal 
investigation. 

3579.  But  you  have  no  doubt  that  parochial 
boards  do  assist  in  such  cases? — ^There  is  no 
doubt  about  the  fact  that  they  do  it. 

Mr.  Orr  Ewing. 

3580.  But,  although  you  gave  the  power  to 
the  procurator  fiscal  to  take  action  in  this  matter, 
could  you  not  make  exception  as  to  these  cases, 
giving  power  to  the  person  imprisoned,  if  he 
came  to  a  proper  frame  of  mind,  to  pay  up  the 
amount  that  he  was  imprisoned  for,  so  that  he 
might  be  released  ? — Yes,  that  might  be  done. 

3581.  Therefore  there  is  no  difficulty  in  carry- 
ing it  out  in  that  way,  so  that  a  procurator 
fiscal  might  have  this  power  without  any  inju- 
rious effect  upon  the  person  imprisoned? — It 
would  require  an  express  provision  of  the  law 
to  give  the  procurator  fiscal  that  discretion. 
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PAPERS  handed  in  by  Mr.  Nicolson,  8  May  1882. 

PRISONS,    SCOTLAND. 

RETURN  of  Civil  Prisoners  in  Confinement  in  H.M.  Prisons  in  Scotland  at  Midnight  on  the 

3l8t  day  of  March  1881. 


NA3XE 

OP 

PRISONER. 

GROUND  OF  IMPRISONMENT 

1 

■s 

1 
i 

a 

1 

s 

/ 

For  Non-payment  of 

9 
es 

1 

o 

I 

B 

■2 
!   . 

ll 

TOTAL. 

9 

1 

PRISON. 

1 
& 

'3 
a 

\ 
Alimentary 
Debts 
for  Support  of 

IS 
5S 

i 

1 

Amount  of  Aliment  i 

M. 

P. 

M. 

F. 

M. 

F. 

M. 

M. 

M. 

F. 

M. 

F. 

M. 

F. 

M. 

F. 

TotaL 

Aberdeen   - 
Campbeltown     - 
Ayr   -       .        . 

Wick          -        - 
Alloa 

Dumfries   - 
Edinburgh 

Lochmaddy 
Glasgow     - 
Hamilton   - 

Dunblane  - 
Paisley       - 

Stirling      - 

James  M.- 
Duncan McC. 

Robert  B.     • 
Robert  S.     • 
William  W. 
John  L. 
John  L.        -        - 

George  L.- 
William W. 
John  G. 

Samuels.    - 

John  H. 

John  Henry  H.    - 

Donald  C    - 

Allan  McM. 

Robert  A.    - 
James  S. 
Alexander  Mca  - 

Thomas  B.   - 
Isabella  B. 

John  A,        -        • 
George  T.     •        - 
Peier  F.       -        - 

Andrew  M.  - 
Total  -    -    - 

- 

- 

1 

I 

- 

- 

1 

I 

1 

- 

: 

1 

- 

- 

1 
1 

- 

■- 

- 

1 
23 

1 

1 

1 

8 

87 

269 
236 
222 
216 
98 

36 

22 
11 

166 

50 
49 

.     11 

34 

286 
45 
23 

58 
58 

201 
39 
21 

252 

s.   d. 

-  9 

-  8 

-  6 

-  7 

-  7 

-  8 

-  0 

-  9 

-  9 

-  9 

-  8 

-  6 

-  6 

-  0 

-  H 

-  55 

-  5i 

-  6 

-  6 

-  6 

-  9 

- 

- 

1 

1 

- 

- 

10 

1 

- 

- 

2 

- 

- 

- 

24 

- 

- 
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PRISONS,    SCOTLAND. 


BETIJBN  of  Civil  Prisoners  in  Confinement  in  H.M.  Prisons  in  Scotland  at  Mdnight  on  the 

30th  day  of  June  1881. 


NAME 

OF 

PRISONER. 

GROUNp  OF  IMPRISONMENT 

1 

1 

i 

s 

§ 

For  Non-payment  of 

Being  in  MedlUtione  Fngae. 

Decree  ad  Factum  Prsstan- 
dum.                                     ^ 

TOTAL. 

Q 
1. 

PRISOK. 

i 

M 

1. 

1 
i 

Alimentary 

Debts 

fcr  Support  of 

ig 

h 

t 

1 

^ 

M. 

F. 

M. 

F. 

M. 

F. 

M. 

"• 

M. 

F. 

M. 

F. 

M. 

F. 

M. 

F. 

TMid. 

Aberdeen   - 
Ayr    -       - 

Wick 

Dumfries    - 
Edinburgh  • 

Elgin 

Dunfermline 

Dundee 

Glasgow     - 

Hamilton  - 
Paisley 

WilUam  R.  - 
Dnncan  Y.- 
Robert B.- 
Robert 8.     - 
William  W. 
John  L.       -        - 
John  L.        -        * 
Andrew  F.  - 
James  H.      -       - 
John  W.        -        - 

George  M.    - 

Samnel  S.    - 

John  H.       -        - 
James  8.      -       - 
Francis  C.    - 
James  B.      -        - 
Robert  D.    - 

WilUam  D.  -       - 

John  C. 

James  B.      -        - 
John  McG.  • 

AUan  McM. 
WilUam  B.  -       - 
Donald  a     - 
David    M.,    aluu^ 
David  PhilUps  M.J 

Alexander  McC    - 
James  F.      -        - 
Robert  A.- 
John a       .       - 

John  A.        -        - 
George  T.    - 
Peter  F. 

Henry  G.     -        - 
Robert  C.    - 

Total  -    -    - 

- 

- 

- 

- 

- 

- 

1 
1 

- 

♦"• 

1 
1 

1 

1 

_ 

^ 
_ 

67 
87 

360 

327 

313 

307 

189 

85 

44 

6 

59 

266 

141 

87 

35 

15 

8 

15 

103 

82 
54 

125 

48 
38 

21 

114 

91 

*377 

44 

292 
129 
112 

47 
28 

-  6 

-  9 

-  6 

-  7 

-  7 

-  8 

-  6 

-  8 

-  6 

-  9 

-  8 

-  6 

1    - 

-  10 

-  8 

-  » 

-  9 

-  9 

-  6 

-  6 

-  6 

-  H 

-  54 

-  H 

-  6 

-  6 

-  6 

-  6 

-  4 

. 

28 

8 

- 

- 

3 

- 

1 

- 

34 

- 

34 

- 

- 

*  This  prisoner  is  detained  on  a  new  warrant  granted  for  a  further  sum  of  aUment. 

A  jBeaf«m  JBtfU,  Chairman. 
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3.  August  1881.  / 
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P  APEB  handed  in  by  Mr.  Warke,  8  May  1882. 


William  W/s  Cessio. 


Copy  Interlocutor. 

Ayr,  14  February  1882. 
The  sheriff  substitute,  having  heard  parties,  procurators,  and  considered  the  process^ 
finds  that  the  pursuer  is  not  entitled  in  hoc  statu  to  the  benefit  of  cessio. 

William  A.  O.  Paterson. 

Note. — The  pursuer,  an  unmarried  man,  earning  wajjes  to  the  amount  of  28  5.  to  29  «. 
a  week,  has  paid  nothing  to  account  of  either  of  his  alimentary  debts,  although  one  of 
these  has  been  running  on  for  eight  years.  As  in  his  deposition  he  offered  to  pay  one^ 
sixth  of  his  future  earnings  for  behoof  of  his  creditors,  the  sheriff  substitute  adjourned  the 
cause  to  allow  him  an  opportunity  of  finding  caution,  or  making  some  provision  for  secur- 
ing payment  in  terms  oi  nis  offer.  The  agent  for  the  creditors  statea  that  he  would  be 
wulmg  to  accept  any  reasonable  security  that  the  offer  would  be  implemented,  but  the 
pursuer  has  not  made  any  proposal  of  security  or  attempt  to  assure  his  creditors  of  hia 
sincerity.  The  sheriff  substitute  is  not  satisfied  that  the  pursuer,  who  could  get  employ- 
ment at  once  at  wages  of  about  295.  per  week,  is  not  able  to  find  caution  or  give  some 
security  for  the  payment  of  a  sixth  of  his  earnings,  or  that  he  really  intends  to  implem^it 
his  offer. 

fV.  A.  O.  P. 

Ayr,  17  March  1882. 
The  sheriff,  having  considered  the  appeal  from  the  pursuer  with  the  reclaiming  petition 
in  support  of  its  and  whole  process,  adheres  to  the  judgment  appealed  from,  and  dismisses 
the  appeaL 

N.  a  CampbdL 

Note. — It  is  a  settled  point  that  the  pursuer  is  the  father  of  the  two  children,  for  whole 
aHinent  decree  has  been  obtained.  It  was  his  first  and  paramount  duty  to  aliment  his  off- 
spring. He  was  and  is  an  unmarried  man,  earning  from  28  5.  to  295.  a  week,  and  well 
able  to  aliment  them,  yet  the  aliment  of  one  of  the  children  has  been  running  on  unpiud 
for  ei^ht  years  or  thereby,  and  none  has  been  paid  for  the  other.  There  can  be  no  excuse 
for  this  wrongful  and  cruel  conduct.  It  is  an  extremely  bad  case.  What  reliance  can 
be  placed  on  the  simple  promise  of  such  a  man  unsupported  by  any  kind  of  security  what- 
ever. It  seems  to  be  a  very  worthless  affair.  Surely  with  relations  and  friends  about 
him,  and  himself  able  to  earn  continuously  28  5.  oi^  29  5.  a  week,  he  should  be  able  to  find 
some  reasonable  security  for  the  fulfilment  of  his  promise.  In  short,  the  sheriff  takes  the 
same  view  with  the  sheriff  substitute  in  refusing  the  application  in  hoe  statu. 

N.  a  a 


James  H.'s  Cessio. 


Copy  Interlocutors. 

Ayr,  31  January  1882. 

The  sheriff  substitute,  having  heard  parties,  procurators,  and  considered  the  process 

(first  objection),  on  the  motion  of  the  pursuer,  allows  him  to  amend  the  state  of  affairs 

by  putting  in  a  detailed  statement  of  the  debts  due  to  him  (second,  third,  and  fourth 

0.107.  X  2  objections). 
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objections).  In  respect  that  no  offer  has  been  made  by  the  pursuer  to  find  caution,  or 
to  make  any  provision  for  payment  of  any  portion  of  the  incarcerating  creditor's 
alimentary  debt,  finds  that  the  pursuer  is  not  entitled  in  hoc  statu  to  the  benefit  of  cessio. 

William  A.  O.  Paterson, 

Note. — The  pursuer  appears  to  have^been  able  to  earn  considerable  profits  by  his 
business,  a  travelling  draper,  and  although,  according  to  the  medical  certificate,  he  is 
suffering  from  rheumatic  pains  in  the  back,  his  health  is  such  as  to  admit  of  his  following 
his  previous  occupation  if  relieved  from  prison;  while  he  has  only  paid  21.  \2s.  6rf.  to 
account  of  aliment,  he  has  incurred  considerable  expense  in  his  application  for  seques- 
tration and  liberation.  The  sheriff  substitute  is  not  satisfied  that  if  the  pursuer  were 
really  desirous  of  paying  this  alimentary  debt  he  could  not  find  caution  or  make  some 
provision  for  securing  payment  to  his  creditor  of  at  least  some  portion  of  this  alimentary 
debt. 

W.  A.  O.  P. 

Ayr,  17  February  1882. 
The  sheriff  having  considered  the  appeal  for  the  pursuer  with  the  reclaiming  petition  in 
support  of  it  and  whole  process,  adheres  to  the  judgment  appealed  from,  and  dismisses  the 
appeal. 

N.  C.  Campbell. 

Note. — That  the  pursuer  is  the  father  of  the  bastard  child,  for  the  aliment  of  which  the 
incarcerating  creditor,  Jane  A.,  raised  her  action,  is  settled  by  the  final  judgment  of  this 
court,  and  this  is  conclusive  on  that  matter. 

It  is  therefore  clear  to  the  sheriff  that  he  wrongfully  defended  the  action  of  filiation 
and  aliment  at  her  instance,  and  thereby  caused  great  expense  to  his  child's  mother,  and 
involved  himself  and  her  in  debt,  which  he  could  not  pay.  Not  content  with  this  first 
attempt  to  defeat  her  claims  on  behalf  of  his  own  offspring,  he  tried  another.  On  being 
charged  for  the  aliment,  he  refused  to  pay  it,  and  was  incarcerated  on  the  decree.  The 
second  attempt  was  this.  He  took  proceedings  in  the  Court  of  Session  under  the  Bank- 
rupt Act  to  be  liberated  from  prison  and  discharged  of  debts,  and  among  others  the  debt 
in  question. 

But  he  was  unsuccessfuL  The  court  most  justly  refused  to  comply  with  his  desire, 
except  on  his  making  payment  of  10/.  to  account  of  Jane  A. 's  claim  for  inlying  ex- 
penses and  aliment,  and  find  caution  for  payment  of  the  expenses  decreed  for.  The 
court,  in  short,  overruled  all  the  pleas  and  consideration  he  now  urges,  and  refused  to  give 
effect  to  them.  But  the  unfortunate  woman  in  successfully  opposing  this  second  attempt 
to  defeat  her  claim  was  landed  in  additional  debt.  The  pursuer  having  failed  to  comply 
with  the  conditions  imposed  upon  liis  discharge  and  liberation,  he  was  detained  in  prison, 
and  he  has  now  raised  this  present  action  for  the  purpose  of  obtaining  the  liberation,  and 
without  fulfilment  of  the  condition  of  finding  caution  which  the  Court  of  Session 
imposed  upon  him.  It  may  not  be  unreasonably  inferred  that  these  expensive  proceedings, 
which  he  seems  to  be  able  to  afford,  are  taken  tor  the  purpose  of  giving  effect  to  the  state- 
ment in  his  deposition  (No.  10  of  process),  that  he  had  "no  intention  of  paying  or  finding 
security  for  his  debts."  In  his  deposition,  too,  he  has  given  an  account  of  the  state  of 
his  health,  which  is  negatived  by  the  certificate  of  his  own  medical  man.  In  the  whole 
circumstances  the  sheriff  cannot  think  it  would  be  consistent  with  justice  that  the 
pursuer  should  be  allowed  practically  to  defeat  the  just  claims  of  his  own  child  and  the 
woman  he  has  wronged  without  at  all  events  letting  him  feel  for  some  time  longer  the 
legitimate  effects  of  his  own  conduct. 

N.  a  a 


Digitized  by 


Google 


ON  CIVIL  IMPRISONMENT  (SCOTLAND)  BILL. 


165 


Appendix,  No.  3. 


PAPERS  handed  ia  by  Mr.  Buglas$y  15  May  1882. 


HER  MAJESTY'S  PRISON,  GLASGOW. 


Retubn  of  Prisoners  Incarcerated  for  Civil  Debt  during  the  Year  ended  31st  December  1881. 


Table  I. — Aliment. 


, 

Amount 

of 

Debt 

Whereof:— 

Total 
Amount 

of 
Aliment 

paid 
to  Debtor 

by 

Incarcera- 

tor. 

Total 

Number 

•   of 

Days 

each 

Debtor 

was 

in 

Prison. 

Amount 

paid 

on  Release, 

so  far  as 

known. 

"s 

1 

For 
Aliment. 

For 
Expenses. 

REMARKS. 

£,   t.   d. 

£.   t.    d. 

£.   t.  rf. 

£.  t.  d. 

£.   t.   d. 

1 

14  10    - 

10    -    - 

4  10    - 

' 

2 

14  10    - 

Paid  debt. 

2 

11  10    1 

8    -    - 

3  10    1 

- 

2 

• 

Liberated  by  arrangement. 

3 

36    9    3 

31  12    - 

4  17    3 

4    -    - 

164 

• 

^Liberated  by  incarceratoi's  agent 

4 

8  10    - 

8  10    - 

- 

2  10    - 

115 

• 

•Liberated,  aliment  having  become  exhausted. 

5 

28    5    1 

19    5    - 

9    -    1 

- 

8 

- 

•Executed  a  disposition  Omnium  Bonorum. 

6 

20    -    - 

20    -    - 

m                             m 

- 

40 

- 

•Liberated  by  order  of  Lords  of  Council  and 
Session. 

7 

40  14    4 

42  10    - 

4    4    4 

- 

3 

36    -    - 

Liberated  by  arrangement 

8 

29  12.    8 

7     -    - 

22  12    8 

- 

7 

10 

-    .    ditto. 

9 

31  10    9 

31  10    9 

- 

62 

• 

•Liberated  by  incarcerator's  agent 

10 

166  11    4 

120    6    - 

46    5    4 

- 

6 

- 

•Liberated  by  decree  in  cessio. 

11 

14-9 

10    2    - 

3  18    9 

1    7    8 

75 

- 

•Liberated,  aliment  having  become  exhausted. 

12 

16 

16    -    - 

- 

45 

•Liberated  by  decree  in  cessio. 

13 

20  11  10 

13  13    6 

6  18    4 

-  10    - 

21 

• .       • 

•Liberated,  aliment  having  become  exhausted. 

14 

16    7  10 

8    2- 

8    5  10 

- 

2 

10    -    - 

Paid  debt 

15 

13    8    8 

9  16    - 

3  13    8 

-  10    - 

23 

- 

•Liberated,  aliment  having  become  exhausted. 

474    2    7 

356     6    3 

117  16    4 

8  17    8 

576 

69  10    - 

In  the  cases  marked  thus  (*),  so  far  as  known,  none  of  the  debt  was  recovered,  or  any  arrangement  made  for  ftitnre  payment. 

Wm,  B,  Buglasa, 

Governor. 
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APPENDIX  TO  REPOBT  FBOM  SELECT  COMMITTEE 


Her  Majesty's  Prison,  Glasgow — continued. 


Return  of  Civil  Prisoners  Incarcerated  during  the  Year  ended  3l8t  December  1881. 


Table  II. — Ad  Factum  Pksstandum. 


Total 

Total 

Kimiber 

Nftture  of  the  Obligation 

Amount  of 

Number  of 

or 
Case. 

e*ch  Prisoner  wu  Incaroerated  for 
thfl  Non-fblfllment  of. 

AUment 

paid  to  the 

Debtor  by 

Incarcerator. 

Days 
each  Debtor 

was 
in  Prison. 

REMARKS. 

£.    $.    d. 

1 

Failing  to  deliver  up  articles  of  boot 
trade  fumlflliings. 

- 

7 

Liberated  by  incarcerator's  agent, 
articles  having  been  delivered  np. 

2 

Falling  to  deliver  np  articles  of  office 

funtittira. 

• 

8 

Liberated  by  incarcerator's  agent, 
articles  having  been  deUvered  np. 

Table  III. — Meditatione  Fuoic. 


Total 

Total 

Nqmber 

ITature  of  the  ObUgation 

Amount  of 

Number  of 

of 

each  Priianer  was  Incarcerated  for 

the  Non-fulfilment  of. 

AUment 

paid  to  the 

Debtor  by 

Incarcerator. 

Days 
each  Debtor 

was 
in  Prison. 

REMARKS. 

£.  #.   d. 

J 

Ailment  of  wife        .... 

4    3    6 

182 

Liberated,  aliment  having  become 
exhausted.  No  arrangement  made. 
Defender  is  reported  to  have  left  the 
country. 

2 

iTEihftrtt  a/ Atitlfl          .            .           •          '• 

8 

Liberated  by  htcareerator's  agent  No 
arrangement  made.  Defender  has 
left  the  country. 

.dlLEuBU^  01  CUllU          «            •            -            • 

TFm.  B.  Buglasi, 

Governor. 
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Appendix^  No.  4. 


PAPER  handed  in  by  Mr.  Belly  15  May  1882. 


Debtobs  (Scotland)  Act,  1880 


Pboposed  Wabbant  for  bringing  a  -Debtob  before  the  SnEBirp,  in  terms  of 

Section  10  of  the  Act. 

Edinburgh,  188    . 

The  Sheriff  ,  in  respect  of  the  provision  in  the  10th  section  of  the 

Debtors  (Scotland)  Act,  1880,  grants  warrant  to  the  Governor  of  Her  Majesty's  Prison 
at  ,  on  receiving  a  duplicate  of  this  warrant,  and  an  acknowledgment  for 

the  person  of  ,  to  deliver  him  to  any  of  the  officers  of  court, 

or  any  messenger-at-arms  presenting  the  same,  and  grants  warrant  to  such  officer  to 
bring  the  said  before  him,  and  thereafter  to  re-transmit  him 

to  prison,  and  re-incarcerate  him  therein. 
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APPENDIX  TO  BEPOBT  FBOM  SELECT  COMMITTEE 


RETURN  of  Civil  Prisoners  in  Her  Majesty's  Prisons 


PRISON. 

1. 
For  Non-payment  of 

c  0  u  If  T  y- 

Imperial 
Taxes. 

Rates  and 

Assessments. 

Fines  and 

Penalties  due  to 

the  Crown. 

Alimentary  Debts  for 
support  of 

Illegiti- 
mate 
Children. 

Wives. 

Parents. 

M. 

p. 

K. 

F. 

K. 

p. 

M. 

M. 

M. 

AbprdecB      -        -        - 

Aberdeen 

. 

_ 

- 

10 

1 

- 

- 

16 

- 

- 

1 

Argyll  -        -        -        - 

InTerary 

- 

- 

- 

- 

- 

- 

- 

- 

- 

- 

2 

Campbeltown  - 

• 

- 

- 

- 

- 

- 

- 

1 

1 

- 

3 

Tobermory 

- 

- 

- 

- 

- 

- 

- 

- 

- 

- 

4 

Ayr      -         ^        -        - 

Ayr         -        . 

• 

- 

- 

- 

- 

- 

- 

9 

1 

- 

5 

Bme    ,        >        -        - 

Rothejay 

- 

- 

- 

- 

- 

- 

- 

- 

- 

6 

Caithness      - 

Wick       -        . 

- 

- 

- 

- 

- 

- 

7 

- 

- 

7 

ClacWmannan 

Alloa       - 

- 

- 

- 

- 

- 

- 

- 

4 

- 

- 

8 

Dumbarton  -        -        - 

Dumbarton     - 

- 

- 

- 

- 

- 

- 

- 

2 

1 

- 

9 

Damfries      -        •        - 

Dumfries 

- 

- 

- 

- 

- 

- 

- 

7 

- 

- 

10 

Edinburgh   - 

Edinburgh 

• 

- 

- 

- 

- 

- 

- 

8 

3 

- 

.11 

Elgin  •         •         -         • 
Fife       .        ,        -        - 

Elgin       - 
Cupar     - 

" 

- 

- 

- 

- 

- 

. 

8 
2 

- 

- 

12 
13 

Durofermline  - 

- 

- 

- 

- 

- 

- 

- 

2 

- 

- 

14 

Forfar  -        -        -        - 

Dundee  - 

- 

- 

- 

- 

- 

- 

- 

0 

1 

- 

15 

Forfar     - 

- 

- 

- 

- 

- 

- 

- 

3 

— 

- 

16 

Haddiogtoa  *        -        - 

Haddington     - 

- 

- 

- 

- 

- 

- 

- 

1 

— 

- 

17 

Inverness      ^        -        - 

Inverness 

- 

- 

- 

- 

- 

- 

- 

2 

— 

- 

18 

Lochmaddy 

- 

- 

- 

- 

- 

- 

- 

1 

— 

" 

19 

Kirkcudbright 

Kirkcudbright 

- 

- 

- 

- 

- 

- 

- 

3 

— 

- 

20 

Lanark         *       -       . 

Glasgow  - 

- 

- 

- 

- 

- 

-. 

12 

3 

— 

21 

Lanark    - 

- 

- 

- 

- 

- 

- 

- 

— 

— 

- 

22 

Hamilton 

- 

- 

- 

- 

- 

- 

- 

8 

1 

- 

23 

Airdrie   - 

- 

- 

- 

- 

- 

- 

- 

G 

- 

- 

24 

Linlithgow   -        -        - 

Linlithgow       - 

- 

- 

- 

- 

- 

- 

- 

1 

— 

- 

25 

Orkney 

Perth   .        •        -        . 

Kirkwall 
Perth      - 

- 

: 

_ 

: 

- 

- 

- 

3 

- 

- 

26 
27 

Danblane 

- 

- 

- 

1 

1 

- 

- 

- 

- 

- 

28 

Tlpnfrew        -        -        - 

Paisley    - 

- 

- 

- 

1 

- 

- 

- 

11 

- 

- 

29 

Greenock 

- 

- 

- 

- 

- 

- 

- 

- 

- 

— 

30 

Hoss  and  Cromarly 

Dingwall 

- 

- 

- 

- 

- 

1 

- 

1 

- 

- 

31 

Stornoway 

- 

- 

- 

- 

- 

- 

- 

— 

- 

- 

32 

Il;>3ibDrgh     -         -        - 
Selkirk 

Jedburgh 
Selkirk   - 

'. 

'. 

"" 

" 

. 

: 

- 

1 
1 

- 

- 

33 
34 

Stirling 

Stiriing    - 

- 

- 

- 

- 

T 

-  • 

- 

2 

— 

— 

35 

Wigtown 
Zetland      ^  * 

Stranraer 
Lerwick  - 
General  Prison 

• 

- 

- 

- 

- 

- 

- 

2 

- 

- 

86 
37 
38 

- 

- 

12           2 

1 

V 

133 

11 

39 

— 

14 

1 

144 

• 

40 
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in  Scotland,  in  the  Year  ended  31  December  1881. 


9. 

Other  Causes.   • 

3. 

Work. 

4. 

Number 

6. 
Date  of 

In 

Meditationc 

Fugtt. 

Ad. 

Factum 

Frstlandum. 

Uw. 

burrows. 

Not 
faiduded 

in 
foregoing. 

Total. 

Number 
who  hate 
consented 
to  Work. 

Number 
who  have 

not 
consented 
to  Work. 

in  Prison  at  the  end 

of  the  Tear, 

viz.,  at  Midnight 

on 
31  December  1881. 

Committal  of  the 

CivU  Prisoner 

who,  at  the  end  of 

the  Year,  has 

been  longest  in 

1C« 

1 

1 

3 
2 

1 
1 

2 

2 

3 

1 

P. 

1 

M. 

1 

2 
2 

1 

p. 

K. 

p. 

M. 

P. 

K. 

F. 

M. 

p. 

M. 

p. 

M. 

F. 

Prison. 

1 

3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
90 
21 
29 
S3 
S4 
26 
26 
97 
98 
80 
30 
31 
32 
33 
34 
36 
36 
37 
38 

- 

1 

- 

- 

27 

2 

10 

7 
4 

4 
8 

19 

11 
4 
2 

10 
4 
9 
9 
1 
5 

19 

19 
7 

1 

4 

1 

12 

9 

1 
2 
9 

2 

1 

I 

I 

2 

1 

3 

1 
1 

- 

27 

2 

10 

7 
4 
4 
8 

19 

11 
4 
2 

10 
9 
1 
9 
1 
6 

19 

12 

7 
1 

4 
1 
9 

1 

2 
2 

2 

1 

1 
1 

1 
3 

I 
3 

I 
1 
2 

1 

9^ 
9 
1 

1 
3 

1 
"l 

I 

4  Nov.  1881. 
^1  August  1880. 

93  Dec.  1881. 
27  May  1881. 

27  Dec.  1881. 

8  October  1881. 
20  April  1881. 

23  Nor.  1881. 

22  October  1881. 

20  August  1881. 
6  Nov.  188L 

10  Dec  1881. 

28  Nov.  1881. 

21  Sq)t.  188L 

23  August  1881. 
26  Nov.  1881. 

39 

1 
93       1 

6 

- 

1 

- 

- 

187 

3 

8 

- 

179 

3 

25 

J 

40 

S 

4 

6 

] 

I 

• 

- 

1 

90 

B 

1 

B2 

25 

*  In  this  case,  on  the  expiry  of  a  year's  imprisonment  on  a  first  warrant,  the  imprisonment  was  continued  on  a  second. 
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Appendix,  No.  5. 


PAPER  handed  in  by  Mr.  Jamts  Lamond,  19  May  1882. 


REPORT  by  the  Council  of  the  Society  of  Solicitors  before  the  Supreme  Courts  of 
Scotland  on  the  Bill  to  Amend  the  Law  relating  to  Civil  Imprisonment  in  Scotland. 

In  1880  an  Act  was  passed  virtually  abolishing  imprisonment  for  civil  debt^  with  the 
exception  of  taxes,  fines,  or  penalties^  and  sums  decerned  for  aliment.  There  were  also 
excepted  obligations  ad  factum  prcestandum,  and  warrants  against  a  debtor  who  was  t« 
meditationeJiLgcB. 

Under  the  present  Bill  it  is  proposed  to  repeal  the  power  of  imprisonment  as  regards 
aliment,  and  as  regards  failure  to  pay  rates  and  assessments,  to  limit  the  period  of 
imprisonment  to  four  weeks. 

It  is  also  proposed  to  deprive  magistrates  of  burghs  and  justices  of  the  peace  or  other 
magistrates  of  the  power  to  grant  warrants  to  apprehend  a  aebtor  as  being  in  mtditatiane 
fugcBy  and  to  invest  the  sheriffs  or  sheriffs-substitute  with  the  sole  power  oi  issuing  these 
warrants ;  and  that  the  caution  to  be  found  by  the  debtor  shall  be  not  only  to  attend  at 
all  diets  of  court  in  any  action  to  be  raised,  and  also  all  diets  in  any  process  of  sequestra- 
tion or  ce^io  bonoruniy  but  also  that  the  debtor  shall  not  waste,  or  conceal,  or  remove  out 
of  Scotland  any  of  his  means  and  estate  ;  and  the  sheriff  is  empowered,  instead  of*  com- 
mitting the  debtor  to  prison,  to  take  possession  of  all  his  moveable  property,  and  place  it 
in  safe  custody  until  the  requisite  caution  shall  be  found.  Further,  it  is  declared  illegal 
to  apprehend  any  person  in  respect  of  his  failure  to  find  caution  in  a  process  of  law- 
burrows ;  and  where  any  person  has  been  ordered  to  sign  any  deed,  and  shall  not  imple- 
ment such  order,  the  court  may  grant  warrant  to  the  clerk  of  court  to  sign  such  deed, 
and  his  signature  shall  be  sufficient.  It  is  also  proposed  that  1 «.  a  day  shall  be  the 
minimum  aliment  to  be  awarded  to  any  civil  prisoner,  and  this  irrespective  of  the  fact  that 
the  magisti-ate  awarding  such  aliment  may  be  satisfied  that  the  debtor  has  sufficient 
means,  and  is  withholding  such  means  from  bis  creditors. 

On  occasion  of  the  Act  of  1880  abolishing  imprisonment  for  debt  being  brought  before 
Parliament,  the  council  prepared  a  report,  a  copy  of  which  was  sent  to  every  Member  of 
Parliament  for  Scotland ;  and  although  a  strong  opinion  was  expressed  that  imprisonment 
should  not  be  abolished,  in  which  the  members  of  the  incorporation  concurred,  the  Select 
Committee  to  whom  the  Bill  was  referred  did  not  invite  the  attendance  of  any  member  of 
the  incorporation  to  give  evidence  on  the  subject.  The  following  quotation  from  the 
report  will  best  explain  the  views  of  the  incorporation  on  the  subject : — 

*^  As  regards  imprisonment  for  debt,  the  council  are  of  opinion  that  such  power  should 
"  not  be  abolished.  They  believe  it  is  seldom  resorted  to,  but  in  many  cases  the  terror 
**  of  imprisonment  compels  dishonest  debtors  to  pay  their  debts.  Many  persons  holding 
"  pensions  and  moneys  which  are  not  subject  to  arrestment  are  in  the  habit  of  contracting 
**  debts  without  the  intention  of  paying  them,  and  with  such  parties  imprisonment  is  the 
**  only  means  for  compelling  payment.  No  doubt  it  has,  in  many  cases,  been  the  means 
*'  of  great  oppression,  but  with  an  honest  debtor  two  modes  are  always  available  for 
**  him, — the  one  sequestration  and  the  other  cessio  bonorum,  and  it  is  seldom  that  the  latter 
*^  remedy  is  refused  unless  there  are  good  grounds  for  suspecting  fraud. 

**  There  are  many  gross  cases  where  imprisonment  is  the  only  punishment,  such  as 
"  damages  for  breach  of  promise  of  marriage,  seduction,  and  aliment.  If  imprisonment 
*^  for  civil  debt  were  abolished,  many  of  the  debtors  in  such  cases  would  go  free  " 

The  Faculty  of  Advocates  at  same  time  prepared  a  report  on  the  Bill,  wherein  thejr, 
while  desiring  "  sojne  modification  of  the  existing  law,  do  not  approve  of  imprisonment  m 
"  every  case,  and  under  all  circumstances,  being  rendered  incompetent." 

Further,  that,  having  regard  to  the  prohibition  against  imprisomnent  for  small  debts, 

and 
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and  the  remedy  against  abuse  which  is  furnished  by  the  process  of  cessiOf  they  "  entirely 
'*  deprecate  the  absolute  abolition  of  imprisonment  as  proposed  by  the  Bill ;"  and  they 
consider  that  there  are  certain  cases  "  in  which  it  would  be  practically  impossible  to  dis- 
**  pense  with  imprisonment,"  those  being  decrees  ad  facta  prcestanda,  servants'  wages,  and 
filiation  decrees,  default  by  a  trustee  or  other  person  in  a  fiduciary  position,  failure  to 
pay  a  penalty,  damages  for  libel  and  slander;  and  further,  that  an  undertaking  to  pay 
over  salary  or  other  income  for  the  benefit  of  creditors  should  be  enforceable  by  imprison- 
ment 

In  the  Act  31  &  32  Vict.  c.  62,  abolishing  imprisonment  for  debt  in  England,  there  are 
several  exceptions,  such  as  default  in  payment  of  a  penalty  ;  default  in  payment  of  a  sum 
recoverable  summarily  before  a  justice  of  peace ;  default  by  a  trustee ;  default  by  a 
solicitor  in  payment  of  costs ;  default  in  payment  for  the  benefit  of  creditors  of  any  por- 
tion of  a  salary  ordered  to  be  paid  by  a  bankruptcy  court.  Power  is  also  given  to  any 
judge  to  order  imprisonment  for  a  limited  period  ol  any  debtor  for  a  debt  not  exceeding 
60  /.,  on  being  satisfied  that  the  debtor  had  the  means  to  pay  and  did  not  do  so.  And  in 
the  courts  of  equity  in  England  the  judges  have  power  to  commit  persons  to  prison  for 
contempt — that  is,  for  disobedience  of  orders.  The*  Order  may  be  for  the  payment^  of 
money.  This  power  is  still  retained,  and  is,  to  some  extent,  imprisonment  for  civil 
debt. 

Before  proceeding  to  deal  with  the  various  provisions  in  the  Bill,  the  council  deem  it 
right  to  express  their  opinion  that  the  abolition  of  imprisonment  for  debt,  so  far  as  it  has 

fone,  has  been  attended  with  great  hardship  to  many  poor  creditors.  Several  instances 
ave  occurred  where  parties  who  have  the  means  to  pay  will  not  do  so.  There  have  been 
instances  of  oflScers  and  civil  servants  who  have  pensions,  which  are  declared  neither 
assignable  nor  arrestable,  who  live  in  furnished  apartments,  who  have  apparently  no  means, 
and  who,  as  far  as  possible,  victimise  their  creditors.  Further,  in  Scotland  many  persons 
have  incomes  under  marriage*contracts,  trust-settlements,  and  the  like,  which  are  declared 
alimentary,  and  not  arrestable  or  assignable,  and  such  persons,  if  they  enjoy  immunity 
from  imprisonment,  can,  and  do  defy  their  creditors. 

A  few  cases  have  been  selected  from  a  number,  and  are  noticed  particularly  in  the 
Appendix  to  this  Keport.  As  regards  the  first  of  these.  Major  C,  the  debtor  absconded, 
and  therefore  imprisonment,  although  competent  at  the  time,  could  not  be  resorted  to. 
As  regards  the  second.  Major  H.,  imprisonment,  if  competent,  would  have  caused  the 
debtor  to  pav  something.  He  now  declines  to  pay  anything.  His  debts  amount  to 
3,000/.,  and  his  pension  is  nearly  300/.  The  other  means  he  has  would  not  bring  10/., 
and  the  creditors  may  have  to  pay  the  expenses  of  the  sequestration.  In  the  event  of 
their  applying  to  the  sheriff  to  compel  him  to  award  a  portion  of  his  pension,  he  has  inti- 
mated that  he  will  oppose  the  same,  and  that  he  will  use  influence  with  his  friends  to  prevent 
the  India  House  from  allowing  any  part  of  his  pension  to  be  received.  Had  he  been  in 
England,  the  clause  in  the  Act  of  1869  would  have  made  him  liable  to  imprisonment  under 
Section  4  of  that  Act^  Even  though  the  sheriff  shall  award  a  portion  of  his  pension  to  the 
trustee  (which  he  would  only  do  wter  a  litigation),  he  appears  to  have  no  power  under 
the  Bankruptcy  Act  of  enforcing  the  same.  In  this  way  the  creditors  have  to  bear  the 
expense  of  taking  out  sequestration ;  they  have  to  enter  into  a  litigation  with  the  bank- 
rupt to  compel  him  to  give  up  a  part  of  his  pension ;  and  in  the  event  of  their  being  suc- 
cessful in  getting  this,  it  would  appear  from  Case  No*  1  of  the  Appendix  that  they  may 
recover  nothing.  If  imprisonment  for  debt  is  to  be  abolished,  there  should  be  no  distinc- 
tion between  the  law  of  England  and  the  Jaw  of  Scotland ;  and  the  sheriff  should  have 
power  to  enforce  the  fulfilment  of  his  order,  as  would  be  the  case  in  England. 

There  are  many  cases  where  imprisonment  is  the  only  remedy  left  to  an  unfortunate 
creditor — for  instance,  libel.  In  England,  libel  is  treated  as  a  criminal  act,  and  is 
punishable  by  fine  and  imprisonment.  In  Scotland,  the  person  libelled  has  only  a  civil 
remedy.  A  man  who  has  been  grossly  slandered  may  be  compelled  to  vindicate  his 
character  although  the  libeller  may  have  no  means.  He  may  have  to  embark  in  a 
harassing  litigation,  and,  though  successful,  have  to  bear  his  own  costs,  and  this  may  be 
repeated  at  the  instance  of  any  malevolent  or  malicious  persons  who  have  no  means. 
Surely  the  remedy  of  imprisonment  should  be  available  here.  It  is  too  much  the  case 
for  people  to  raise  actions  of  damages  on  the  mc»st  frivolous  pretexts,  and  to  drag  a  man 
into  a  suit,  with  the  certainty  that  although  he  may  gain  it  he  must  bear  his  own  costs. 
In  all  cases  of  thjs  sort  there  should  be  the  remedy  of  imprisonment.  Further,  where  a 
man  is  proved  to  have  been  guilty  of  gross  oppression  and  harshness,  or  to  have  taken 
vindictive  proceedings  against  any  one,  and  where  damages  have  been  awarded  to  the 
injured  party,  such  party  should  have  the  remedy  of  imprisonment. 

The  council  do  not  intend  to  urge  that  the  power  of  imprisonment  should  be  left  to  a 
creditor  in  all  cases  ;  but  they  would  submit  that  where  a  debtor  is  alleged  to  have  means, 
and  refuses  to  pay  his  debts,  it  should  be  competent  for  a  creditor  to  summon  such  debtor 
before  the  Lord  Ordinary  or  the  sheriff,  who,  on  cause  shown,  should  compel  the  debtor 
to  find  caution  to  pay  the  debt  by  instalments,  and  failing  his  doing  so,  to  commit  him  to 
prison  for  such  period  as  the  Lord  Ordinary  or  the  sheriff  may  think  proj^en 

By  Section  3  of  the  Bill  imprisonment  for  aliment  is  to  be  abolished.  Dr.  Cameron,  in 
his  speech  on  the  second  reading  of  the  Bill,  instanced  two  cases  apparently  of  great  hard- 
ship,  where  he  very  kindly  interfered  for  the  benefit  of  the  debtors,  with  the  view  of 
obtaining  their  liberation.  A  copy  of  the  speech,  as  reported  in  the  "  Scotsman  "  of  30th 
March,  is  appended  hereto.  In  the  '^  Scotsman  "  of  1st  April  there  appears  a  letter  from 
0.107.  T  2  r^^^^        1 
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llie  solicitor  in  Ayr  who  was  concerned  in  both  cases,  which  gives  a  totaUy  different 
▼enaon  of  the  facts  from  that  represented  by  Dr.  Cameron,  and  a  perusal  of  that  letter  will 
show  that  the  debtors  were  justly  imprieoned,  and  were  detained  because  they  would  not 
pay  what  they  were  able  to  do*    A  copy  of  that  letter  is  annexed  hereto. 

There  are  unfortunately  many  cases  of  drunken  husbands  who  ill-use  their  wives,  and 
compel  them  to  resort  to  the  court  for  protection  and  for  lUiment.  A  case  is  referred  to 
(No.  yi.  of  the  Appendix),  where  a  wife  had  suffered  gross  ill-usage,  was  turned  out  to 
the  streets,  and  was  starving.  The  husband  had  declared  that  his  object  was  to  starve  his 
wife,  and  for  about  three  months,  after  turning  her  into  the  streets,  she  was  without  a 
penny  to  buy  food.  After  a  keen  litigation  she  obtained  decree  of  separation  and  aliment 
on  the  ground  of  cruelty.  The  husband  then  paid  15  /.  to  account  of  aliment,  but  refused 
to  pav  the  expenses  incurred  by  the  wife,  which  exceeded  50/.,  and  he  was  imprisoned. 
He  then  applied  for  and  obtained  liberation,  upon  consigning  the  amount  sued  for.  In 
order  still  nirther  to  oppress  his  wife,  he  enterea  into  another  suit  upon  the  question  how 
far  his  imprisonment  was  legal,  and  was  defeated,  so  that  the  wife  had  to  embark  in  two 
expensive  litigations.  The  husband  also  refuses  to  pay  the  expense  of  the  second  litigation, 
and  it  appears  that  the  remedy  of  imprisonment  is  incompetent  to  her  for  the  costs  in  the 
second  suit  This  certainly  is  an  extreme  c^ase,  and  it  seems  hard  that  a  wife  should  be 
left  without  remedv  while  the  husband  is  well  able  to  pay. 

In  cases  of  filiation,  the  sums  awarded  are,  as  regards  working  men,  so  small  that  there 
can  be  no  hardship  in  a  man  earning  a  good  wage  being  compelled  to  contribute  to  the 
support  of  his  child.  Many  ofthesex^ases  of  filiation  arise  from  seduction  following  a  promise 
of  marriage.  By  the  law  of  Scotland,  a  promise  of  marriage  followed  by  a  copula  is  suffi- 
cient to  constitute  a  marriage,  but  the  proof  can  only  be  established  by  the  writing  or  oath 
of  the  man ;  and  although  there  may  be  undoubted  parole  testimony,  the  woman  has  no 
remedy  but  a  claim  for  the  aliment  of  her  child.  It  would  be  monstrous  to  deprive  a 
woman  of  any  power  to  recover  that  aliment  It  is  in  effect  either  burdening  the  unfor- 
tunate woman  with  the  support  of  her  child,  or  throwing  it  on  the  Poor  Law  Board.  It 
has  been  asserted  that  cases  of  infanticide  and  concealment  of  pregnancy  may  increase  if 
women  find  that  they  can  have  no  remedy  against  their  seducers. 

Under  Section  4  it  is  proposed  to  deprive  magistrates  and  justices  of  the  power  to  grant 
any  warrant  against  a  debtor  in  meditatiane  fuga.  Bearing  in  mind  that  there  is  no  class 
of  cases  requiring*  more  dispatch  than  proceedings  of  this  sort,  and  no  class  where  greater 
nicety  and  care  are  required,  and  that  m  many  counties,  especially  the  border  counties,  it 
may  be  difficult  to  obtain  the  presence  of  a  sheriff,  there  seems  no  reason  for  depriving 
creditors  of  the  power  they  at  present  possess  of  going  before  ama^strate  or  justice  of  the 
peace,  and  no  reason  for  depriving  magistrates  and  justices  of  this  power.  The  creditor 
must  make  oath  not  only  to  the  verity  of  his  debt,  but  to  the  facts  on  which  he  believes 
the  debtor  means  to  abscond,  and  magistrates  and  justices  have  always  the  assistance  of 
their  clerk  in  refusing  or  granting  such  warrants. 

The  proposal  to  grant  warrant  to  take  possession  of  the  bankrupt's  property  seems  complex 
and  clumsy,  and  there  is  not  sufficient  machinery  in  the  Bill  for  dealing  with  a  dishonest 
bankrupt.  The  council  would  suggest  that,  on  cause  shown  to  Ihe  sheriff,  be  should  autho- 
rise the  sheriff-clerk  to  sequestrate  and  take  possession  of  all  the  debtor's  property  until 
he  found  caution. 

Under  Section  5  it  is  proposed  to  limit  the  period  of  imprisonment  for  rates  and  assess- 
ments to  four  weeks.  The  council  have  no  remark  to  make  in  regard  to  this,  except 
that  if  it  can  be  shown  that  payment  could  be  made  and  is  withheld,  me  period  should  be 
extended. 

Under  Section  6  it  is  proposed  to  abolish  the  remedy  of  imprisonment  in  respect  of 
failure  to  find  caution  in  the  process  of  law-burrows.  Imprisonment  under  this  process  is 
seldom  resorted  to,  and  now  that  there  is  a  regular  system  of  police  throughout  Scotland, 
the  council  do  not  think  that  this  power  need  be  retained. 

Under  the  same  section  (Sub-section  2)  it  is  provided  that  where  a  person  refuses  to  sign 
any  deed,  the  court  may  authorise  the  clerk  of  court  to  do  so,  and  his  signature  is  declared 
to  be  sufficient.  The  council  see  no  reason  why  this  should  be  adopted.  No  man  can 
complain  of  bein^  compelled  by  imprisonment  to  do  a  thing  entirely  within  his  own  power. 
There  are  obligations  to  execute  deeds  and  do  various  things  which  can  be  enforced  sum- 
marily by  letters  of  hominff  ad  factum  prastandum,  and  followed  by  caption,  and  that 
power  should  continue.  The  signature  of  a  clerk  of  court  would  be  unworkable  and  value- 
less as  regards  either  England,  the  colonies,  or  foreign  countries.  As  regards  many 
courts,  evidence  would  be  required  first  of  all  as  to  the  nature  of  the  suit,  then  of  the 
failure  of  the  party  to  sign  the  deed,  then  of  the  effect  of  the  decree ;  and  it  would  be 
troublesome,  tedious,  and  expensive  to  c^rry  out  this  clause.  The  section  pre-supposes  a 
decree,  that  is,  a  suit,  but  as  the  law  and  practice  presently  stand,  a  charge  ad  factum 
prcestandum  can  be  given  under  a  registered  bond  or  similar  document. 

Section  7  provides  for  the  discharge  of  persons  at  present  in  custody,  and  Section  8  that 
every  civil  prisoner  who  is  found  entitled  to  aliment  shall  receive  aliment  at  a  rate  not  less 
than  1  ^.  a  day.  Under  the  present  practice,  where  a  debtor  b  found  entitled  to  aliment, 
he  is  bound  to  execute  in  favour  of  the  creditor  a  disposition  omnium  bonorum,  and  this 
should  be  provided  for  in  the  present  Bill.  The  council  see  no  reason  for  altering  the 
present  practice,  leaving  it  to  the  discretion  of  the  judge  to  award  such  aliment  as  he  may 
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think  proper.     It  is  rarely  the  case  that  a  lower  rate  than  1  s.  is  awarded,  unless  it  be 
desirea  to  mark  the  conduct  or  the  debtor. 

In  name  and  behalf  of  the  Coimcil, 

Ja.  Lamandf  President. 
Solicitors'  Hall,  Edinburgh,  18  Ainril  1882. 


Solicitors'  Hall,  Edinburgh,  2  May  1882. 
Approved  of  at.  a  meeting  of  the  society  held  of  this  date. 

Ja.  Jjamondy  President. 


APPENDIX. 
Civil  Imfbisonment  (Scotland)  Bill. 


Dr.  Camebon,  in  moving  the  second  reading  of  this  Bill,  remarked  that  since  the 
passing  of  the  Bill  which  he  introduced  in  1880,  abolishing  imprisonment  in  Scotland  for 
ordinary  debts,  he  had  had  bis  attention  directed  to  the  operation  of  the  law  in  excepted 
cases,  and  he  thought  he  should  be  able  to  lay  before  the  House  suflBcient  reasons  for  a 
full  investigation  of  the  subject  before  a  Select  Committee,  with  the  view  of  effecting 
what  he  considered  a  much  needed  reform  as  regards  imprisonment  for  non-payment  of 
alimentary  decrees  and  rates  and  taxes.  In  the  evidence  before  the  Select  Committee 
which  sat  on  the  subject  in  1880,  it  transnired  that  very  long  periods  of  civil  impiison- 
ment  were  competent  under  the  law,  whicn  in  cases  of  ordinary  debts  were  repealed,  and 
in  order  to  provide  against  such  imprisonments  in  the  excepted  cases,  a  clause  was 
inserted  in  the  Bill  requiring  the  cases  of  prisoners  for  debt  to  be  brought  before  the 
sheriff  once  a  month,  and  terms  of  imprisonment  limited  to  one  year.  But  this  was  a 
dead  letter,  as  it  had  been  decided  that  although  on  one  warrant  not  more  than  12  months' 
imprisonment  was  competent,  warrants  could  be  issued  as  every  instalment  became  due, 
*  ana  it  followed  that  a  man  might  be  imprisoned  for  forty  years  in  respect  of  one  of  these 
cases.  Last  Session  he  moved  for  a  return  of  civil  prisoners  in  Scotland,  and  out  of 
forty-seven  cases,  no  fewer  than  thirty-eight  were  in  prison  for  alimentary  debts,  two  for 
aliment  for  wives,  and  two  for  non-payment  of  rates.  However  unpleasant  this  subject  might 
be,  he  felt,  after  the  disclosures  wtiich  were  made,  that  he  could  not  conscientiously  refuse 
to  bring  it  forward.  The  honourable  Member  proceeded  to  show  the  harsh  operation  of 
the  Scottish  law  in  affiliation  cases,  submitting  that  civil  imprisonment  was  no  remedy  for 
unfortunate  mothers  who  were  poor,  nor  was  it  a  punishment  for  immorality.  In  a  great 
number  of  cases  the  power  given  under  the  existing  law  was  used  as  a  means  of  vin- 
dictiveness  and  to  compel  marriage.  Imprisonments  in  alimentary  cases  were  getting 
worse  and  worse.  Formerly  they  were  admitted  to  cessio  like  other  cases.  This  rule  had 
now  been  abolished,  and  a  rule  had  been  adopted  in  its  place — he  did  not  know  what  the 
gradations  were  through  which  the  law  had  gone — but  tne  rule  now  adopted  was  that  the 
creditor  was  not  to  be  released  from  prison  until  he  had  given  security  for  the  debt  which 
might  be  due.  That  was  to  say,  a  prisoner  for  alimentary  debt  was  not  now  released 
unless  he  could  give  security  for  the  payment  of  the  ten  years'  aliment  which  might  be 
still  to  run.  Formerly,  in  the  old  state  of  the  law,  the  prisoners  clubbed  together,  and  if 
one  had  no  money  another  one  had,  and  he  might  get  assistance  from  the  others.  But 
now  a  man  might  find  himself  in  prison  all  alone,  absolutely  without  funds,  and  in  a  very 
unpleasant  ])Osition.  Recently  prisoners  had  had  another  grievance  to  complain  of. 
Since  the  passing  of  the  present  Act,  two  or  three  years  ago,  it  had  seemed  good  to  the 
Prisons  Commissioners  to  charge  these  unfortunate  prisoners  a  1  rf.  a  day  for  the  use  of 
fire.  As  in  certain  cases  the  allowance  did  not  exceed  4£f.  a  day,  and  in  the  majority  of 
cases  it  did  not  exceed  6d,  this  1  cf.  a  day  left  them  in  such  a  position  that  they  were  not 
likely  to  grow  fat.  Perhaps  the  best  wajr  of  showing  the  House  the  state  of  the  law 
would  be  to  give  a  practical  examination  ox  cases  .that  had  actually  recurred.  He  would 
take  first  the  case  of  a  man  named  William  W.,  imprisoned  in  Ayr,  which,  for  some 
reason  that  he  did  not  understand,  was  the  great  centre  of  these  cases.  William  W.  had 
been  imprisoned  for  19  months.  He  was  arrested  on  the  2l8t  August  1880.  When 
arrested  he  had  a  farthing  in  his  pocket.  He  wrote  a  letter  on  the  day  of  his  arrest — a 
Saturday — applying  to  the  town  clerk  for  aliment,  as  he  could  not  support  himself.  On 
Hie  Sunday,  Monday,  and  Tuesday  following  his  imprisonment,  he,  according  to  his  own 
statement,  tasted  nothing.  On  the  Wednesday  an  acquaintance  called,  and  1^  him  4^. 
The  town  clerk  called  towards  the  .eiul  of  the  week,  and  wrote  out  for  the  prisoner  a 
petition  to  the  magistrates  for  aliment,  explaining  that  he  would  have  to  pay  Is.  of  fees 
before  he  could  get  aliment  awarded.  He  was  not  able  to  pay  such  a  sum,  and  accord- 
ingly did  not  set  aliment  until  the  beginning  of  October.  The  aliment  was  then  awarded 
at  the  rate  of  a  1«.  a  day,  but  with  deduction  for  coals.     Before  getting  the  aliment,  he 
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managed  to  subsist  on  pittances  which  were  given  him  from  time  to  time  by  a  poor  sister, 
the  only  support  of  his  aged  mother.  It  was  fair  to  say  .that  he  might  have  had  prison 
diet,  by  picking  oakum.  W.  would  have  been  entitled  to  his  release  at  the  end  of  the 
year  (that  was  in  August  1881),  but  he  was  served  with  a  new  warrant  for  the  aliment 
which  had  become  due  in  the  interval.  He  wrote  to  the  Lord  President  of  the  Court  of 
Session,  who  directed  that  his  case  should  be  taken  up  by  oue  of  the  agents  for  the  poor. 
In  the  Outer  House  Lord  McLaren  held  that  the  clear  intention  of  the  Legislature  was 
that  imprisonment  in  such  cases  should  be  limited  to  one  year.  On  appeal  the  Inner 
House  held  that  Lord  McLaren  had  been  mistaken.  The  Lord  President,  in  explaining 
the  law,  said  it  was  urged  that  a  man  could  be  imprisoned  in  this  manner  for  life;  but  the 
remedy  for  the  prisoner,  if  he  was  an  honest  debtor,  was  to  sue  out  a  cessio — that  was  to 
say,  to  apply  for  liberation  on  giving  up  all  his  goods.  He  (Dr.  Cameron)  having  had 
some  of  these  cases  brought  before  him  in  such  a  way  as  to  take  an  interest  in  them,  and 
to  endeavour  to  see  what  the  law  was,  instructed  his  agent  to  t^ke  up  W.'s  case,  and 
pursue  what  the  Lord  President  pointed  out  as  the  true  way  for  obtaining  liberation.  Ac- 
cordingly, W.  applied  before  the  sheriff  court,  in  a  year,  for  cessio^  but  the  sheriff  in 
effect  held  that  it  was  not  now-a-days  the  law  that  debtors  in  aliment  cases  were  entitled 
to  liberation  on  giving  up  their  property.  W.  offered  to  pay  one-sixth  of  his  wages 
if  he  were  let  out.  The  sheriff  said  that  he  must  give  security  for  that,  and  let  him  out 
for  a  fortnight  to  look  for  security.  He  could  not  get  it,  and  went  back  to  prison.  An 
appeal  was  token  to  the  sheriff-principal,  who  affirmed  the  substitute's  judgment.  There 
was  another  man,  named  H.,  in  prison,  in  rather  different  circumstances,  and  he 
thought  it  as  well,  with  a  view  to  clearing  up  any  doubts  about  the  law,  to  have  his  case 
defended  also.  He  had  been  a  travelling  draper,  and  was  in  May  last  imprisoned  for 
aliment  On  the  12th  of  July  he  received  a  subsistence  allowance  of  6rf.  a  day.  He 
applied  for  and  obtained  sequestration,  but  was  still  kept  in  prison.  Lord  Fraser  refused 
to  allow  him  out,  unless  he  would  give  security  for  the  payment  of  the  aliment  that  was 
due  for  that  year,  or  unless  he  gave  10/.  down.  He  had  paid  a  few  pounds  on  account  of 
the  aliment,  but  he  could  not  pay  the  60/.  of  expenses  which  had  been  incurred.  He 
offered  to  pay  1  /.  a  month  towards  the  aliment,  but  that  was  not  accepted,  and  he  was 
kept  in  prison.  He  (Dr.  Cameron)  instructed  his  agent  to  apply  for  cessiOy  but  the 
sheriff-suDstitute  dismissed  the  case  on  the  same  ground — that  the  man  must  give 
security,  and  as  he  could  not  ^ye  security  he  must  remain  in  prison.  The  sheriff- 
principal  again  affirmed  this  decision,  and  did  so  in  a  manner  which  was  rather  amusing. 
Of  course  he  did  not  know  that  he  (Dr.  Cameron)  was  paying  the  expense  of  the  appeals,- 
and  it  roused  his  indignation  greatly  that,  instead  of  lying  quietly  in  prison  and  paying 
over  any  funds  to  the]  mother  of  his  child,  H.  shouJd  be  paying  money  in  litigation, 
attempting  to  get  out  of  prison.  After  referring  to  several  other  cases,  the  honourable 
Member,  summing  up,  said  if  a  man  had  money,  that  money  should  be  seized  by 
process  of  cessio  without  an  imprisonment  at  all.  If  he  was  imprisoned  it  could  not 
be  seized  by  cessio  at  all.  If  he  was  earning  wages,  they  could  be  arrested  in  an 
alimentary  case.  If  a  woman  was  poor,  she  could  not  aliment  the  man  and  keep 
him  in  prison,  and,  therefore,  it  was  no  remedy  for  poor  women.  Where  a  child  came 
upon  the  parish,  the  parochial  board  could  prosecute  the  father  as  a  rogue  and  a  vagabond, 
and  have  nim  punished  as  a  criminal.  He  did  not  object  to  that  What  he  objected  to 
was  the  exposure  to  life-long  imprisonment  by  an  irresponsible  person,  often  acting  from 
vindictive  motives,  and  whose  character,  from  being  in  such  a  position,  was  often  not  the 
very  best.  He  therefore  proposed  to  abolish  imprisonment  altogether.  The  next  point 
was  that  of  rates.  He  proposed  to  limit  imprisonment  for  rates.  If  there  was  to  be 
imprisonment,  it  should  be  reasonable,  and  he  held  that  one  month's  imprisonment  was 
amply  sufficient.  He  proposed  to  abolish  the  law  of  law-burrows.  That  was  a  law  which 
had  been  greatly  abused.  It  allowed  any  person  who  had  a  grudge  against  any  other 
person,  and  who  chose  to  go  before  a  magistrate  and  swear  that  he  was  in  fear  from 
the  action  of  that  person,  and  he  could  have  a  warrant  issued  ordering  the  person  accused 
to  find  security  against  any  breach  of  the  peace,  and  if  such  security  was  not  found 
within  forty-eight  hours,  the  person  was  sent  to  prison.  In  such  cases  flie  imprisonment 
might  continue  for  many  years.  Sheriff  Barclay  was  the  greatest  authority  on  this 
subject  in  Scotland,  and  he  had  stated  at  the  Social  Science  Congress  at  Aberdeen  that 
something  must  be  done  by  legislation  to  prevent  the  iniquitous  effects  of  that  system. 
He  mentioned  a  case  in  which  a  woman  had  been  kept  in  prison  for  five  years  under  law- 
burrows,  until  she  became  insane,  and  he  told  them  the  only  way  to  check  the  action  of 
the  law  was  for  the  other  person  to  apply  for  law-burrows  against  the  accuser.  Sheriff 
Barclay's  conclusion  on  the  subject  was  that  *'  the  law  is  a  blot  on  the  statute  book,  and 
"  the  sooner  it  is  wiped  out  the  better."  Another  alteration  which  was  proposed  in  the 
law  of  imprisonment  related  to  a  case  of  a  man  refusing  to  produce  or  to  sign  certain 
documents.  For  this  he  could  be  put  in  prison  for  contempt  of  Court,  as  it  was  called  in 
England,€)r  ad  factum  prtBstandum  in  Scotland.  What  was  proposed  was  that  the  judge 
should  order  the  document  to  be  signed,  and  if  the  person  refused,  it  should  be  signed  by 
the  clerk  of  the  Court,  and  the  signature  to  be  held  as  to  all  intents  and  purposes  that  of 
the  person  in  question.  He  thought  he  had  shown  that  there  was  need  for  reform  in  the 
matters  to  wMch  he  had  referred,  and  that  he  had  made  put  a  distinct  case  for  the 
reference  of  the  Bill  to  a  Committee. 
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De.  Cameron's  Impbisonmemt  ,Bill. 

Sir,  Ayr,  30  March  1882, 

I  OBSERVE  from  the  report  of  yesterday's  Parliamentary  proceedings  that  Dr.  Cameron 
in  his  speech  refers  to  the  cases  of  W.  and  H.,  who  were  imprisoned  in  this  country 
for  the  aliment  of  illegitimate  children,  as  cases  of  hardship  under  the  law  as  it  at  present 
stands.  It  is  right  mat  the  public  as  well  as  Members  of  Parliament  should  know 
the  real  facts  of  these  cases,  in  order  that  the  whoUy  unmerited  sympathy  which  seems  to 
have  been  expressed  in  the  House  should  be  put  an  end  to.  As  one  of  the  agents  for 
the  poor  of  the  Ayr  Sheriff  Court,  I  was  requested,  in  September  last,  to  call  on  "W. 
in  the  prison  as  to  his  liberation.  He  asked  me  to  raise  a  suspension  and  libera- 
tion of  the  warrant  under  which  he  was  incarcerated,  in  respect  that,  having  been  im- 
prisoned for  a  year,  his  imprisonment  under  a  new  warrant  was  illegal.  I  advised  him 
that  I  thought  the  view  he  took  of  the  Debtors  Act  of  1880  was  a  wrong  one,  and  declined 
to  bring  any  such  action.  I  informed  him,  however,  that  if  he  was  wiSing  to  pay  a  cer- 
tain portion  of  his  wages  earned  after  he  was  liberated  towards  payment  of  the  past  due 
and  future  aliment,  and  could  find  caution  from  his  master  that  this  would  be  done  so  long 
as  he  continued  in  his  service,  I  had  no  doubt  that  I  would  be  able  to  obtain  his  liberation 
under  a  cessio.  He  at  once  stated,  however,  that  he  would  never  pay  one  single  penny 
towards  liquidation  of  the  aliment,  and,  of  course,  I  declined  to  have  anything  further  to 
do  with  him.  I  am  informed  that  when  the  ce;tsio,  which  Dr.  Cameron  (in  a  mistaken 
spirit  of  philanthropy,  I  think)  provided  the  funds  to  carry  on,  came  up  before  Sheriff- 
Substitute  Paterson,  the  debtor  still  declined  to  find  any  caution  that  a  portion  of  his 
wages  should  be  applied  towards  payment  of  the  aliment.  The  sheriff-substitute  not  being 
satisfied  that  he  was  unable  to  find  some  kind  of  security  that  he  would  pay  one-sixth  of 
his  earnings  towards  the  aliment,  or  that  the  debtor  was  in  bond  fde,  very  properly,  I 
think,  refused  him  thj3  benefit  of  the  cessio.  This  man,  who  is  unmarried,  is  able  to  earn 
I  understand  28 «.  per  week,  and  yet  refuses  to  support  his  own  offspring. 

The  case  of  H.  is  a  still  more  glaring  one.  This  man,  when  the  action  of  aflilia- 
tion  was  brought  against  him,  denied  the  paternity  and  defended  the  action,  and  pursuer 
thereby  incurred  an  account  of  66  /.  to  her  own  agent.  The  defender  also  paid  40  /.  to 
his  agent  for  defending  the  case.  When  decree  was  obtained,  H .  had,  I  understand, 
upwards  of  70/.  in  cash  in  his  possession,  but  instead  of  handing  it  to  the  pursuer  in 
liquidation  of  the  aliment  and  expenses,  he  employed  a  Glasgow  agent  to  take  out  seques- 
tration with  a  view  of  defeating  pursuer's  claim.  By  this  time  he  had  been  incarcerated 
under  the  decree,  and  he  then  applied  to  the  Court  of  Session  for  liberation,  which  was 
refused.  His  next  move  was  to  Sheriff-Substitute  Paterson,  who  refused  to  remit  his  case 
to  one  of  the  agents  for  the  poor,  as  he  declined  to  pay  anything  towards  the  debt  and 
expenses,  or  find  any  caution.  Dr.  Cameron  then  supplied  the  funds  for  the  cemo  pro- 
ceedings, which  met  with  the  like  fate  as  W.'s.  It  will:  be  observed  that  in  both 
these  cases  the  poor  women  were  put  to  the  expense  of  defending  themselves  in  the  Court 
of  Session  and  in  the  Sheriff  Court,  against  the  attempts  of  these  men  to  get  quit  of  their 
legal  obligations  to  aliment  their  natural  children.  It  appears  to  me  that  the  sympathy 
which  is  beipg  expressed  by  Dr.  Cameron  for  these  men  is  entirely  misplaced,  and  that 
if  Dr.  Cameron's  efforts  were  directed  to  making  the  law  more  stringent  against  men  such 
as  these,  it  would  be  more  conducive  to  the  interests  of  humanity  and  morality.  It  has 
always  been  my  view  that  debtors  in  affiliation  cases  should,  where  there  is  ability  to  pay, 
be  classed  as  ordinary  criminals,  and  made  to  work  while  in  prison.  If  such  was  the  law, 
there  would  be  no  necessity  for  imprisoning  such  men,  as  they  would  at  once  find  means 
to  settle. 

All  agents  who  are  engaged  in  sheriff-court  practice  are  too  well  aware  that  the  moment 
a  decree  passes  against  a  debtor  who  is  paid  weekly  or  half-yearly,  he  at  once  arranges 
with  his  master  to  be  paid  his  wa^es  hourly  if  necessary,  and  thus  defeats  his  creditor's 
claim.  If,  therefore,  the  Bill  as  it  at  present  stands  is  allowed  to  pass,  the  result  will  be 
that  poor  women,  who  have  in  many  of  such  cases  been  seduced  under  promise  of  marriage, 
will  be  unable  to  recover  a  farthing  of  aliment 

As  Ayrshire  has  been  brought  up  so  prominently  by  Dr.  Cameron  in  this  matter,  I 
trust  that  some  of  the  agents  practising  in  the  county  will  be  brought  forward  as  witnesses 
before  the  Select  Committee  to  give  their  experiences  in  such  cases,  and  that  the 
Select  Committee  will  take  the  trouble  to  investigate  fully  into  the  cases  of  W.  and  H. 

I  am,  &c.. 

An  Ayr  Solicitor. 


Case  I. 

Major  C.  has  a  pension  from  the  East  India  Company.  As  imprisonment  was  at  the 
time  competent,  he  absconded ;  his  estates  were  sequestrated  under  the  Scotch  Bankrupt 
Act,  and  a  trustee  appointed;  he  had  no  assets  except  his  pension.  The  court,  on  appli- 
cation under  the  149th  section  of  the  Bankrupt  Act,  awarded  one-half  of  the  bankrupt's 
half-pay  to  the  trustee  for  his  creditors.  An  application  was  made  to  the  India  Office  to 
have  the  order  carried  out.    The  following  is  an  extract  from  their  reply : — *'  I  am  directed 
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*'  by  the  Secretary  of  State  for  India  to  inform  you  that  it  is  the  practice  of  this  depart- 
"  ment  to  require  the  writterf  consent  of  any  officer  becoming  bankrupt  to  the  setting . 
"  aside  of  a  portion  of  his  pay  for  the  benefit  of  his  creditors,  and  upon  your  forwarding 
"  Major  C.'s  assent  to  the  payment  of  one-half  of  his  half-pay  referred  to  in  your  letter, 
'*  the  Duke  of  Argyll  will  be  ready  to  grant  his  consent  in  writing  to  such  payment,  as 
*'  provided  by  the  statute."  The  bankrupt  could  qot  be  found.  He  withheld  his  consait, 
and  although  application  was  made  through  Mr.  Duncan  McLaren,  Member  of  Parliament 
for  the  city  of  Edinburgh,  the  trustee  could  not  obtain  any  portion  of  the  pension,  so  that 
the  clause  in  the  Bankrupt  Act  empowering  the  court  to  award  a  portion  of  the  bankrupt's 
pension  was  rendered  nugatory. 

Case  II. 

Major  H.  has  incurred  debts  to  the  extent  of  3,000/.  He  enjoys  a  pension  amounting 
to  about  300/.  a  year.  His  estates  were  sequestrated.  His  assets  wul  not  realise  10/. 
He  says  he  requires  all  his  income  for  the  support  of  himself  and  wife,  and  for  the  partial 
support  of  his  daughter,  who  is  of  an  age  to  support  herself,  and  he  has  intimated  that  he 
will  not  voluntarily  allow  any  portion  of  his  pension  to  be  given  to  his  creditors,  but  that 
he  will  oppose  any  application  which  may  be  made  for  that  purpose,  and  that  his  friends 
will  assist  him  in  his  opposition.  The  trustee  wrote  to  the  India  Office  to  know  whether 
they  would  carry  out  the  warrant  of  the  sheriff  in  the  event  of  his  giving  a  portion  of  his 
pension,  and  the  following  is  the  reply : — ^^  If  the  Lord  Ordinary  or  sheriff  shall  make  to 
**  the  Secretary  of  State  such  a  communication  as  is  contemplated  by  Section  14  of  the 
**  Scotch  Bankruptcy  Act,  the  Secretary  of  State  will  then  oe  prepared  to  consider  to 
"  what  order  he  ought  to  give  his  consent."  The  trustee  has  no  funds  wherewith  to  battle 
with  the  bankrupt,  and  the  creditors  have  no  other  alternative  but  to  lose  their  debts  or  to 
enter  into  a  litigation.  Even  though  they  are  successful,  the  bankrupt  may  withhold  his 
consent,  and,  according  to  what  was  done  in  Major  C.'s  case,  they  may  recover  nothing.  • 
The  trustee  is  satisfied  that  with  the  compulsitor  of  imprisonment  the  bankrupt  would 
allow  a  part  of  his  pension  to  be  applied  for  behoof  of  his  creditors. 

Case  III. 

A.,  a  commercial  traveller  or  agent  for  the  sale  of  goods,  is  employed  by  a  house  in 
£nffland,  and  obtains  payment  of  his  salary  by  retaining  it  from  the  accounts  he  collects, 
tooK  a  furnished  house  from  B.,  a  poor  widow,  for  six  months,  and  he  and  his  family  occu- 
pied it  during  nearly  the  whole  of  that  time.  The  stipulation  was  made  that  the  rent  was 
to  be  paid  monthly,  but  one  excuse  after  another  was  made,  and  the  rent  was  not  paid 
punctually.  A.  took  care  to  remove  from  the  furnished  house  before  the  expiry  of  his 
term  of  occupation,  and  went  into  another  house  of  a  similar  description,  but  he  has  defied 
all  means  to  recover  anything.  He  must  have  a  lar^e  income,  because  he  lives  in  very  good 
style,  and  in  the  enjoyment  of  all  comforts.  The  landlady  has  no  means  but  the  rent  of 
her  furnished  house  to  depend  upon.  There  is  no  doubt  that  with  the  compulsitor  of 
imprisonment  the  debts  would  have  been  paid. 

Case  IV. 

R.  is  a  email  manufacturer,  and  carries,  on  business  in  premises  where  the  engine  and 
machinery  belong  to  the  landlord.  The  stock  he  has  is  about  sufficient  to  pay  the  rent. 
A  creditor  has  used  poinding  more  than  once,  but  without  success,  because  the  landlord 
interferes  on  the  ground  that  the  poinding  injures  his  right  of  hypothec.  The  man  carries 
on  a  fair  business,  but  is  determined  not  to  pay.  Sequestration  is  too  expensive  a  remedy. 
It  is  the  creditor's  firm  belief  that  with  the  compulsitor  of  imprisonment  the  debt  would 
have  been  paid. 

Case  V. 

D.  and  E.  attended  the  same  church,  and  were  members  of  the  choir.  D.,  on  the  pro- 
mise of  marriage,  seduced  E«,  and  a  child  was  bom.  He  declined  either  to  marry  E.  or  to 
contribute  anything  for  the  child.  He  was  put  in  prison,  and  made  several  attempts  to 
get  out  on  cessio.  The  sheriff  refused  the  cessio  on  the  ground  that  the  remedy  was  in  his 
own  hands,  either  by  agreeing  to  contribute  a  part  of  his  wages,  or  by  fulfilling  the  promise 
of  marriage,  and  the  sheriff-depute  affirmed  the  judgment. 

Case  VI. 

F.  was  used  very  cruelly  by  her  husband,  who  sold  off  all  his  effects  and  turned  his  wife 
out  of  doors.  She  pursued  an  action  of  separation  and  aliment,  in  which  she  obtained 
decree  on  the  ground  of  extreme  cruelty.  The  debtor  alleged  that  if  he  were  put  in  prison 
he  would  apply  for  a  suspension.  He  was  put  in  prison,  and  he  applied  for  suspension,  and 
thereafter  obtained  liberation  upon  consigning  the  amount  contained  in  the  decree.  The 
suspension  was  refused  after  a  keen  litigation,  and  he  and  his  agent  declined  to  give  any 
consent  to  the  consigned  money  being  received.  The  wife  had  thus  to  embark  in  two 
litigations,  and  incurred  considerable  expense,  and  she  is  now  nearly  starving.  It  appears 
that  the  husband  cannot  be  imprisoned  for  the  expenses  incurred  in  the  second  action. 
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Appendix,  No.  6. 


PAPER  handed  in  by  Mr.  James  Taylor,  19  May  1882. 


AYR     PRISON. 


Information  regarding  Pbisonbrs  committed  for  Alimentary  Debts  in  Fourteen  Years, 

1868  to  1881. 


Sum  spent 

i> 

DaUy 

by 

Q 

Debtor's 

Amount 

Aliment 

Creditor 

"s  . 

Year. 

awarded 

in 

How  Liberated. 

Remarks. 

Initials  and  Employment. 

of  Debt. 

to 

Alimenting 

Debtor. 

Debtor 
in  Prison* 

1^ 

-£.  t.    d. 

d. 

je.  t.    d. 

1868 

8.H.  . 

Fisherman 

8  19    9 

8 

12  19    4 

390 

By  consent. 

R.M.- 

Farm  overseer 

13    6    1 

- 

- 

3 

.    ditto. 

' 

J.B.  - 

Parmer    -        -        - 

12  10    - 

- 

- 

1 

-    ditto. 

H.M. 

Engrineer 

17    3    9 

8 

2    -    - 

60 

-    ditto. 

J.  B.  - 

Labourer 

27  19  10 

bd.,6d., 

12-6 

666 

-    ditto. 

>• 

lOd. 

>» 

J.M.. 

Cabinet  maker 

30    3    - 

6 

2  18    6 

117 

-    ditto. 

1869 

R.C. - 

Forester  - 

170    3    9 

6 

1  19    - 

79 

Cessio     -        .        -        - 

Aliment  for  3  ille- 
gitimate children. 

J.  B.  - 

Collier     ... 

6-9 

8 

3    4- 

96 

By  consent. 

if 

J.  L.  . 

Fisherman 

18  13    6 

6 

3    9- 

138 

-    ditto. 

ft 

G.W. 

Roadsman 

18    7    1 

6 

-  19    - 

39 

-    ditto. 

R.P.- 

Wearer  ... 

19 

6 

9  14    6 

389 

.    ditto. 

1870 

A.McC. 

CoUier     - 

9  16    3 

10 

-  10    - 

16 

In  default  of  aliment. 

t.  h.  . 

Fisherman 

18    4    1 

6 

5    6    6 

213 

By  consent. 

»> 

J.  R.  - 

13  12    8 

5 

-    5  10 

14 

-    ditto. 

ff 

J.  C.  - 

«           «           • 

5  14    2 

7 

7    9  11 

257 

-    ditto. 

»> 

J.R.  - 

Mineral  borer  - 

29    7    3 

6 

3    -    - 

146 

In  default  of  aliment. 

ff 

W.D. 

Blacksmith      . 

8    3    - 

6 

4  10    - 

181 

-    ditto. 

1871 

W.  M. 

Psinter    .        -       - 

3  13    6 

6 

1     1    - 

44 

In  default  of  aliment. 

J.  H.  - 

Labourer 

6    6- 

• 

- 

3 

By  consent. 

' 

J.  McC. 

Sailor      - 

10  10    - 

6 

8  13    6 

346 

.    ditto. 

9« 

W.  K. 

Ploughman 

15  10    4 

6 

-  12    - 

24 

-    ditto. 

>l 

A.M.- 

Apprentice  engineer 

7  10    2 

~ 

*           * 

2 

-    ditto. 

1872 

t.A.  . 

Collier     .       .       . 

14    7    8 

„ 

«           . 

1 

By  consent. 

H.W. 

.    ditto  • 

21  12    5 

6 

-    8    6 

17 

-    ditto. 

J.  S.   - 

Joiner     ... 

15  18    4 

8 

6    7    4 

161 

-    ditto. 

A.McK. 

Merchant 

10    8  11 

7 

4    2  10 

142 

.    ditto. 

» 

D.  L.. 

Miner     ... 

31    4    6 

8 

1     -    - 

30 

-    ditto. 

1873 

R.A.. 

Labourer 

31  18    - 

8 

8  12    8 

259 

By  consent. 

)i 

J.McE. 

CoUier     - 

21     4    - 

4irf.,81d. 

4  19    3 

210 

-    ditto. 

ft 

J.  McC. 

Engineman      -        - , 

7  10    - 

- 

3 

-    ditto. 

J.R.  . 

Plumber  - 

13  17    - 

«. 

• 

9 

•    ditto. 

» 

J.F.  - 
H.  B.. 

Collier     .        .        . 
Shoemaker 

19    2    2 
4    7    6 

6 

3  11    6 

143 

1 

-    ditto. 
Paid  debt. 

» 

J.S.  - 

Tenter     -       -       . 

6  16    - 

* 

• 

10 

-    ditto. 

1874 

T.D.  - 

Miner      -        .       - 

21     5    3 

7d.,dd. 

20-8 

638 

By  consent. 

R.  L.- 

Weaver   ... 

6    2    3 

. 

.           . 

12 

.    ditto. 

yy 

M.O.H. 

•    ditto   -        -        • 

20  16    - 

7 

4  40    - 

166 

In  defkult  of  aliment 

" 

R.McO. 

Shoemaker      • 

6  16    7 

7 

-  16  11 

29 

By  consent. 

» 

R.  J.  - 

Engineer 
Clockmaker     - 

22  10    - 

6 

2    5    6 

112 

-    ditto 

Aliment  for  wife. 

" 

A.C.  . 

37    2    2 

8 

-  10    - 

32 

In  default  of  aliment      - 

.    -    ditto. 

>» 

M.M. 

Joiner     -        -       - 

16  16    4 

6 

1    3    - 

46 

By  consent. 

1875 

J.McC. 

Cooper    -       -       - 

32    7    9 

. 

^            ^ 

9 

By  consent. 

,y 

J.B.  - 

Carter    ... 

8 

7 

2  14  10 

94 

Cessio. 

9* 

A.  C- 

Miner     .       •        J 

8  10    - 
and  expeoaet, 
27    1     1 

\7d..4d., 
C    lOd. 

}23    6    3 

842 

.    ditto. 

ft 

J.  H.  . 

Quarryman     - 

14  15    6 

7 

-    7    . 

12 

By  consent. 

A.McD. 

Miner      - 

6  12    1 

7 

-  14    - 

26 

-    ditto. 

9f 

W.A.- 

Shoemaker 

8  17  11 

" 

5 

.    ditto. 
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APPENDIX  TO  KEPORT  FBOM  SELECT  COMMITTEE 


Ayr  Prison. — Infonnatior 

1  regarding 

PrisoDors  committed  for  Alimeotarj  Debts,  &c. — amlinued. 

\ 

Sum  spent 

I 

Daily 

by 

& 

Debtor's 

Amount 

AUment 

Creditor 

*©    . 

Year. 

awarded 

in 

Flow  Liberated. 

Rbmarks. 

Initials  and  Employment. 

of  Debt. 

to 

Alimenting 

Debtor. 

Debtor 
in  Prison. 

I3 

£.  s.   d. 

d. 

£.   t.   rf. 

1676 

J.  S.    - 

Boiler  maker  - 

9    9    8 

. 

. 

16 

By  cofisent. 

]i 

T.  r  ■ 

Groom     -        -        - 

5    2- 

- 

. 

3 

Paid  debt. 

jt 

J.T.   - 

Bonnet  dresser 

20    7    8 

7 

2    2- 

72 

Cessio. 

fj 

J.  S,  ^ 

Collier     - 

8    4    7 

10 

14  11     8 

350 

By  consent 

n 

B.H.^ 

-            -            - 

9    4    5 

" 

• 

2 

Paid  debt. 

1877 

G.M,- 

»            •            » 

11  13    9 

_ 

. 

26 

Bv  consent. 

*9 

J.  a,  • 

Farmer's  son  - 

13    5    3 

6 

4  18    6 

223 

Cessio. 

ft 

J  c.  - 

Miner     - 

12    2    6 

- 

. 

4 

By  consent. 

It 

D.  E,- 

Farm  manager 

66  12    - 

10 

1  10     - 

37 

In  default  of  aliment. 

n 

J.  V.  - 

Dmper    -        -        . 

36    6    6 

- 

. 

2 

By  consent. 

?) 

J.T.  - 

Shoemaker 

12  16    - 

6 

-    9    6 

20 

-    ditto. 

n 

T.  C  ' 

Ploughman     - 

14  12  10 

6 

2-6 

82 

In  default  of  aliment. 

?j 

J.J.  - 

Cattle  dealer    - 

42    9    3 

- 

- 

28 

Cessio. 

IWB 

G.W.M^C. 

. 

70    4    ~ 

-      #     - 

27 

Suspension  and  liberation 

Aliment  ibrwiik 

ti 

A.  R,  ' 

Farmer's  son   - 

40    4     2 

- 

. 

8 

Paid  debt. 

n 

W.  D. 

Shipmaster      - 

34    1     6 

7 

9  11  11 

329 

Cessio. 

tr 

W.  !^,* 

Sawyer    - 

7    -    - 

7 

18- 

48 

Paid  debt. 

it 

D,  a  ^ 

Fisherman 

7  16    - 

7 

1  12    8 

66 

-    ditto. 

7t 

W.  K, 

Miner     - 

7  13    6 

7. 

3    8    3 

117 

.    ditto. 

n 

G.  H. - 

Farm  servant  • 

10    7    6 

7 

11     2    3 

381 

By  consent 

]) 

W,H. 

-    ditto  - 

53    3    3 

7 

-    7     7 

13 

-    ditto. 

^T 

J.  B.  * 

Carter     - 

23  14    2 

8 

1     6    4 

38 

-    ditto. 

fj 

B.  R.- 

Farmer's  son    - 

36  10    7 

. 

2 

Paid  debt 

IT 

J.  Q.  - 

Miner      - 

14    2    8 

8 

1     4     - 

36 

By  consent. 

tJ 

T.a  ^ 

-    ditto  - 

17    9    3 

7 

6  13    2 

194 

-    ditto. 

1879 

J.  B.   - 

Ploughman 

29    9    9 

7 

17    4    2 

689 

On  1  Jan.  1881,  in  terms 
of  Debtors  (ScoUand)  Act 

11 

K.  S.  - 

Blacksmith      - 

6  10    4 

7 

2  10    - 

89 

In  default  of  aliment. 

it 

J,  a  • 

Miner      -        -        - 

10    2    3 

6 

1     6    8 

64 

By  consent 

H 

J.  B.  - 

... 

4    -     - 

- 

. 

2 

Paid  debt 

I'l 

G.J*  - 

Mason     - 

6  16    - 

7 

2  13    8 

92 

By  consent 

tf 

A.R.- 

Farmer's  4on   • 

10    3    1 

6 

-    9    6 

19 

Paid  debt 

f* 

W.  Y. 

Tinsmith 

11     6  11 

- 

• 

1 

-    ditto. 

18S0 

A.  R.- 

Farmer's  son    - 

3    5    9 

1 

Paid  debt. 

IT 

A.  H. 

Joiner     ... 

32    1  10 

7 

3     2     o 

107 

By  consent. 

It 

JR.  - 

Engineer 

10     7     2 

- 

. 

5 

-    ditto. 

tf 

U.  Q.  - 

Butcher  -        .        - 

7  17     2 

- 

. 

19 

-    ditto. 

?' 

R,  B. 

Carter     . 

14     1     2 

6rf.,7rf.,6rf. 

8    9    8 

866 

In  terms  of  Debtors  (Scot- 
land) Act. 

11 

R.  S.  - 

Farmer's  son    - 

9    -    - 

7 

12  10    - 

366 

.     -    -    ditto 

n 

W.  W. 

Miner      - 

12  19    1 

7 

10  12    4 

364 

.    .    .    ditto 

*      ■>      (utto. 

TJ 

J.  L.  * 

Painter  - 

107  11    - 

8 

10  10     - 

341 

In  default  of  aliment 

Aliment  for  wifs. 

w 

A.  L.  - 

Shepherd 

20    3    - 

7 

5  12     7 

193 

By  consent. 

I) 

A.  MlC. 

Quarrvman 

17    3    2 

- 

. 

1 

-    ditto. 

If 

D.  H.- 

Joiner     - 

8    2  11 

8 

3    -    - 

'90 

-    ditto. 

If 

J,  L.  * 

. 

56    9  10 

6 

7  10    - 

301 

In  deftiult  of  payment 

IM 

J.  A.  - 

Farm  semmt  - 

32  10    8 

_ 

5 

By  consent 

»» 

w.  vv. 

Cabinet  maker 

16  18  11 

8 

1     7    4 

40 

•    ditto. 

11 

A.  F. 

Plasterer 

28  12    - 

8 

4     -     - 

121 

In  default  of  aliment 

tl 

G.  T. - 

Boxmaker 

13  18    2 

19 

By  consent     .        .        - 

Aliment  for  wife. 

J» 

G.  U.- 

Draper    - 

68  16    2 

6 

"7  11     - 

368 

Still  in  prison. 

11 

J.  W.  ^ 

... 

20    2    7 

. 

21 

Cessio. 

*1 

R,a  - 

Farmer's  son    - 

7  10    - 

7 

-  13    6 

48 

Paid  deb(. 

fj 

J.  a  ^ 

Clerk       . 

13    3    6 

6 

By  consent 

Jrt 

w,  w. 

Miner      -        -        - 

8    -    - 

7 

'4     7    6 

160 

Cessio. 

Jl 

J.  R.  - 

Farm  servant  - 

16    -    - 

« 

1  16  10 

68 

By  consent 

Jawi/u  T§iiflor^  GoT«mor. 
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Appendix,  No.  7- 


PAPER  handed  in  by  Mr.  Dove  Wilson.     See  Question  3422. 


PUNISHMENT  for  failure  to  pay  Aliment. 

With  reference  to  the  punishment  of  persons  who  are  by  law  bound  to  aliment  others, 
and  who  culpably  neglect  flieir  duty,  the  following  provisions  shall  have  effect : — 

(1.)  Any  person,  against  whom  a  decree  has  been  given  for  payment  of  aliment,  who 
shall  have,  wilfully  and  without  reasonable  excuse,  neglected  to  pay  the  same,  shall  be 
guilty  of  an  offence. 

(2.)  Such  person  shall  be  liable  to  prosecution  only  after  he  has  been  charged  upon  the 
decree,  and  tne  days  of  charge  shall  have  expired. 

(3.)  The  prosecution  may  be  at  the  instance  of — 

(a.)  The  party  to  whom  the  decree  is  payable,  with  the  concurrence  of  the  Pro- 
curator  Fiscal ;  or 

(6.)  The  parochial  board  of  the  parish  where  the  person  to  be  alimented  has  a 
settlement,  or  where  such  person  shall  reside ;  or 

(c.)  The  Procurator  Fiscal,  if  instructed  by  the  Lord  Advocate. 

(4.)  The  prosecution  shall  be  conducted  before  the  sheriff,  and  under  the  forms  provided 
for  by  the  Summary  Jurisdiction  Acts. 

(5.)  On  conviction  the  accused  may  be  sentenced  to  the  following  punishments,  or  any 
of  them,  viz.  : — 

{a.^  To  pay  the  amount  decerned  and  due  for  aliment,  or  such  portion  thereof  as 
the  sneriff  shall  consider  reasonable,  and  failing  payment,  to  be  imprisoned,  with  or 
without  hard  labour,  for  any  period  not  exceeding  sixty  days ; 

(6.)  To  find  security  for  past  and  future  aliment,  or  either,  to  such  extent  and  in 
such  way  as  the  sheriff  may  determine,  and  failing  the  finding  of  such  security,  to  be 
imprisoned,  with  or  without  hard  labour,  for  any  period  not  exceeding  sixty  days ; 

(c.)  To  be  imprisoned,  with  or  without  hard  labour,  for  any  period  not  exceeding 
sixty  days : 

Provided  always,  that  the  total  period  of  imprisonment  awarded  under  any  one  conviction 
shall  not  exceed  ninety  days. 

(6.)  The  accused  may  likewise  be  found  liable  in  the  costs  of  prosecution  and  con- 
viction. 

(7.)  K  the  accused  shall  continue  wilfully  and  without  reasonable  excuse  to  neglect  to 
make  payment  of  the  aliment  falling  due  after  the  date  of  the  charge  founded  on  in  the 
conviction,  he  may  be  again  prosecuted  under  this  Act,  but  the  new  prosecution  shall  not 
be  instituted  till  the  lapse  of  six  months  after  the  expiry  of  the  period  for  which  iJie 
accused  could  have  been  imprisoned  under  the  conviction. 
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ANALYSIS    OF    INDEX. 


LIST  of  the  Principal  Headings  in  the  following  Index,  with  the  Pages  at  which  they 

may  be  found. 
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Abolition  OR  Amendment  OF  THE  Laty  -  184 
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Aliment  jy  Prison  (Alimentary  Debtors)  : 

L  Lmbility  of  the  Incarceratvig  Cre^ 
ditorjbr  the  Prison  Aliment  of  the 
Debtor;  varying  Amount  awarded     186 

2.  Bum    deposited   on  Imprisonment; 
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3.  Deduction  Jbr  Firing  or  Fuel  -        -     187 

4.  Question    of  a    Fixed     Minimum 
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the  Amount  to  the  Discretion  of  the 
Magistrate  or  Sheriff  -        -     187 
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Illegitimate  Children  from  Lia* 
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Charge 187 
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ment  of  the  Cost  of  his  Aliment  in 
Prison 187 
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PAGE 

Dundee'        -        - 196 

England  {Alimestary  Debts)     -        -        -196 

Glasgow  Prison 197 

Law- Burrows 199 

Marriage        --.....  200 

Meditatione  Fugje  Warrants: 

1-  Generally  as  to  the  Operation  of  the 
present  Law,  and  the  Question  of 

its  Amendment    -        *         -        -  201 

2.  Question  more  especially  as  to  the 
Granting  of  Warrants  resting  with 
the  Magistrates^  or  being  confined 

to  the  Sheriffs  exclusively      -         -  201 

Mothers  of  Illegitimate  Children      -         -         -  202 

Parochial  boards  -----         -  205 

Poor  Law  Amendment  Act  of  1 845    -         -         -  206 

Prison  Discipline -207 

Procurators  Fiscal 207 

Bates  and  Assessments      -        -        -        -        -  208 

Recovery  of  Payment  (Alimentary  Debts)  -         -  208 

Recurrent  Imprisonment  •         -         -         -         -  209 

Term  of  Imprisonment 210 

Walker,  William  (Ayr)         -        -         -        -  214 


Digitized  by 


Google 


[     '83    J 


I      N      D      E      X. 


[N.B. — Id  this  Index  the  Figures  following  the  Names  of  the  WitnesseSi  and  those  in  the  Analysis 
of  Evidence  of  eoch  Witness,  refer  to  the  Questions  in  the  Evidence ;  the  Figures  following 
Jpp,  refer  to  the  Pages  in  the  Appendix;  and  the  Numerais  following  Rep*  to  the  I^ges 
in  the  Report] 


ABERDEEN.     In  sixteen  years  there  have  been  only  six  cafies  of  inQpisoament  in 

Aberdeen  under  the  process  of  law-burrows*,  J.  C.  Thonuoji  526.  724,  725 Great  care 

exercised  by  ihe  police  authorities  in  Aberdeen  before  they  imprison  for  rates;  very 
short  period'of  imprisonment  except  in  one  case  which  wad  for  LWelve  days,  ii.  556-561. 

Disapproval  by  many  of  tbe  Bar  at  Al>erdeen  of  the  abolition  of  imprisonment  for 
alimentiry  debts,  /.  C  Thomson  700.  702. 

Explanation  relative  to  the  large  proportion  of  the  imp  isonments  for  non-payment  of 
rates  and  assessments  which  took  place  in  Aberdeen  under  a  Local  Police  Act;  these 
were  usually  for  very  short  periods,  Bell  1047-1055, 

Ability  to  Pay  (Alimentary  Debtors)  : 

Opinion  that  in  every  case  the  procurator  fiscal  should  be  bound  to  prove  ability  to  pay 
on  the  part  of  the  alimentiry  debtor ;  in  the  event  of  inability  imprisonmeot  should  not 

follow,  J.   C.   Thomson  475.  687,  688 Concurrence  in  a  statement  that  putative 

iathers  are  for  the  most  part  able  to  contribute  something  to  the  support  of  their 
iilegimate  children,  ib,  695-698 — ^Importance  of  the  proposal  that  it  shall  rest  with  the 
procurator  fiscal  to  decide  whether  the  debtor  has  the  ability  to  pay,  li-  838-840. 

Statement  'is  to  debtors   in  alimentary  cases  having  as  a  rule  no  funds  or  tangible 

property,   being   chiefly    of  the    wage-eamiuij  class,  Cheyne  881.  898-906 Strong 

presumption  at  the  date  of  the  decree  that  the  debtors  are  able  to  implement  the  decree, 

though    circumstances  may   subsequently  change,  ib.  901-906 Effect  doubtless   of 

imprisonment  in  preventing  a  man  earning  money  for  aliment  of  an  illegitimate  child,  ib. 

975-980 Very  exceptional  instances  of  alimentary  debtors  having  money  or  property 

in  their  possessicm,  ib.  1020,  1021. 

Consideration  of  the  question  whether  inability  to  pay  should  not  be  established  before 

imprisonment  for  non-payment  of  rates.  Bell  1 142-1 147.  1265-1268 Difficulty  in  the 

sheriff  deciding  at  the  first  application  for  aliment  whether  the  debtor  is  able  to  maintain 
payment;  the  decree  made  in  earh  case  holds  good  for  the  whole  period,  ib.  128)-1291. 

Effect  of  imprisonment  in  preventing  a  man  earning  wages  and  paying  debts,  Lamond 
^9^6~*9^7 Different  classes  of  persons  proceeded  against  by  witness  for  the  main- 
tenance of  their  illegitimate  children;  belief  as  to  their  ability  to  pay  in  almost  every 
instance,  Patrich  1988-1994.  2008,  2009—^ — Objection  to  proof  cf  ability  to  pay  being 
necessary  before  imprisonment,  ib.  2056-2067. 

Belief  that  those  who  go  to  prison  for  alimentary  debts  are  actuated  mainly  by 
obstinacy,  and  that  in  the  graat  majority  of  cases  they  are  quite  able  to  pay,  W.  Thomson 

2498-2503 Opinion  that  proof  of  ability  to  pay  the  debt  should  not  be  required  as  a 

condition  of  imprisonment,  li.  2545-2550.  2565-2567 Question  further  considered  as 

to  inability  to  pay  being  taken  into  account  before  imprisonment  is  awarded ;  proposed 
discretion  in  the  pursuer  on  this  point,  16.  2707-2714, 

Evidence  in  proof  of  the  ability  of  putative  fathers  generally  to  pay  for  the  mainten- 
ance of  their  children,  Archibald  28io-28i6,  2913-2951.  3007-3035.  3057. 
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Ability  to  Pay  (Aumentaky  Debtors)— continued. 

Opinion  that  when  a  man  is  able  bodied  and  is  earning  wages  it  should  be  accepted  as 

proof  of  his  abihty  to  pay  an  alimentary  debt,  Nicohon  3080 Concurrence  in  the 

view  that  the  onus  of  estaWishing  inability  to  pay  should  rest  with  the  father  of  an 
ill^itimate  child  ;  witness  will  submit  an  amended  clause  to  tliis  effect,  iJ.  3233-3249. 

Discretion  proposed  to  be  exercised  by  the  sheriff  upon  the  jmestion  of  the  debt<ir's 

ability  to  pay,  and  of  the  amount  of  instalments  to  be  requiredy  Wilson  3400,  3401 

Information  relative  to  the  practice  of  the  courts  in  deciding  the  question  of  ability  to 
pay  in  the  case  of  putative  fathers  ;  circumstances  by  which  they  are  guided  in  deciding 
that  means  are  available  and  that  an  offence  is  committed  by  refusal  to  pay,  ib.  3493- 
3499-  3505-3508. 

See  also  Concealment  of  Property.         Recovery  of  Payment. 

Abolition  or  Amendment  of  the  Law  {Imprisonment  of  Alimentary 
Debtors): 

Opinion  that  with  certain  safeguards  the  exception  in  the  case  of  alimentary  debts 
should  be  removed,  and  that  such  debts  should  k)e  brought  under  the  provisions  which 

relate  to  debt  generally,  Nicolson  44,  49-61 Explanation   that  witness  does  not 

advoc?ite  abolition  of  the  present  system  without  substituting  an  alternative,  ib.  44.  3059 

Clause  suggested  whereby  imprisonment  up  to  six  weeks  may  be  inflicted  upon  any 

one   against   whom  a  d<?cree  for  aliment    has  been    obtained,  at  the  instance  of  the 

Srocurator  fiscal,  and  who  willfully  without  excuse  refuses  or  fails  to  implement  such 
ecree;  that  is,  for  a  maximum  period  of  six  weeks  in  each  year,  ib.  49*61.  3058. 
3060-3076.  3123. 

Explanation  that  in  advocating  the  abolition  of  the  present  system  of  imprisonment 
for  alifueniary  debt  witness  considers  that  means  of  enforcing  payment  must  still   be 

provided,  Wark  370-384 Opinion  that  the  principle  ofaboliiion  of  imprisonment  for 

debt  having  been  adopted  by  the  Legislature,  there  is  no  good  reason  for  continuing  the 

exception  as  regards  alimentary  debts,  J.  C.  IViomson  425-437.  430.  431-  437,  438 

Satisfactory  working  of  the  law  for  the  abolition  of  imprisonment  for  civil  debt,  witness 
was,  liowever,  very  doubtful  a  few  years  ago  as  to  the  expediency  of  the  Iegis!aMon,  iJ. 
430-436. 

Concurrence  generally  in  the  view  that  refusal  10  pay  an  alimentary  rlebt  should  be 
treated  as  a  criminal  oifence,  J.  C.  Thomson  6'<2-586.  703-718.  739^742;  Bell  1148- 
1169.  1274-1280;  Lamont  1801-1821.  1837-1841.  1889-1904;  -Brotun  3353-3356. 
3368  ;  fVilson  337^-3379-  34i4-34-2o-  3509~3.5t«-  35^-2-3530. 

Grounds  upon  which  witness  objects  to  the  abolition  of  imprisonment  fur  alimentary 
debts,  though  he  advocates  an  amendment  oi  the  prei<ent  law,  Cheyne  875-885*  91 1-932 
—Circumstance  of  a  former  Royal  Commission  as  well  as  the  Select  Committee  of  the 
House  of  Commons  on  the  Debtors'  Act  havin^:  recommended  that  alinientary  cases 
should  be  excepted   from    the   abohtiim  of  impiisdument  for  debt;  eniirely  distinct 

character  of  the  former  class  of  cases,  ib.  87?<-885 Amended    system  suggested 

whereby  the  sheriff  on  being  satisfied  that  failure  to  pay  instalments  has  been  wilful  may 
commit  the  debtor  to  prison  for  six  weeks,  ib.  912. 

Approval  on  the  whole  of  the  abolition  of  impriso'iment  f<>r  alimentary  debts;  that  is, 

provided  a  certain  alternative  be  adopted,  Bell  1032-1036.    1188-1202 Advocacy  of 

abolition  of  the  present  law  of  impri^ionment  in  alimentary  cases,  some  simple  substitute 
bein^  required,  Buglass  1356-1360.  1406. 

Consideration  of  an  alternative  suggestion  that  imprisonment  should  only  follow  upon 
the  warrant  of  a  judge  upon  proved  ability  to  pay,  and  without  the  intervention  of  the 

procurator  fiscal;  advaniages  of  this   plan,  Lam-jnd  1822-1842.  1893-1904 Entire 

disapproval  of  the  proposal  in  the  present  Bill  lor  the  abolition  of  imprisonntent  for 
alimentaiy  debts,  unless  some  other  remedy  be  provided ;  obstacle  otherwise  to  recovery 

of  \myii)em,  Patrick  2044-2048.  2130,2131 Opinion  that  imprisonment  shuuid  be 

retained  for  the  non-payment  of  alimentary  debts,  aiid  that  refusal  to  contribute  to  the 
^uppoit  of  an  illegitimate  child  should  be  treated  as  a  crime,  Taylor  2340-2346. 

Decided  objection  to  the  abolition  of  imprisonment  for  alimentary  debts;  impractica- 
bility otherwise  of  recovery  of  payment  in  these  cases,  IF.  Thomson 'if^o^^  2505.  2528, 

2529 Proposition  that  in  lieu  of  the   present  law  the  creditoi  should  have  power  to 

summon  the  debtor  before  the  Court,  upon  his  failing  to  obey  the  order  of  the  sheriff  for 
payment,  ai.d  that  the  Court  should  award  the  impiisonment,  the  debtor  conforming  to 
the  lules  of  the  prison  and  receiving  prison  fare,  ib.  2535-2554.  2637-2644.  2648- 
a664. 

Evidence  strongly  opposed  to  the  abolition  of  the  present  law,  or  to  its  alteration, 
Archibald  2817-2844.  2907  et  seq.;  2993-3016. 

Statement  to  the  effect  that,  on  further  consideration,  witness  approves  on  the  whole 
of  treating  as  a  civil  offence  before  the  sheriff  the  refusal  to  pay  an  alimentary  debt, 

rather 
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Abolition  or  Amendment  of  the  Law,  jrc — continued. 

rather  than  of  imposing  criminal  imprisonment,  as  first  suggested  by  witness^,  Nicolson 
3275-3279- 

Several  and  strong  objections  to  the  remedy  of  civil  imprisonment  as  a  moans  of  en- 
forcing payment  of   alimentary  debts;  inefficiency  and  absurdity  of  the  remedy,  Wilson 

337<^~3377«  33^0 Belief,  moreover,  that  the  power  of  impri-ionment  under  the  present 

law  is  frequently  abused,  iJ.  3371.  3531-3535 Suggested  amendiiient  of  the  law  to 

the  effect  that  the  institution  of  criminal  proceC'linixs  shouM  rest  with  the  creditor,  with 
an  alternative  power  in  the  parochial   board,  ib.  3384-3392.  3503,  3504.  3.3^).^,  3566. 

3576-3579- 

Several  cases  cited  in  illustration  of  the  operation  of  the  present  law  of  civil  imprison- 
ment, acd  showing  the  difficulties  requiring  correction,  App.  175,  176. 

Amended  provisions  proposed  by  Mr.  Dove  Wilson  for  the  punishment  of  persons 
refusing  to  pay  alimentary  debts,  App.  1791 

Resolutions  adopted  by  the  committee  for  the  amendment  of  tiie  law  relating  to  im- 
prisonment for  non-payment  of  alimentary  debtSi  Rep.  vi-viii Resolution  tliat  impris- 

onmnnt  for  non-paymeni  of  alimentary  debts  ou;iht  not  to  be  totally  abolished,  ib.  vi.  viii 

Recommendations  as  to  the  leading  provisions  and  conditions  applicable  to  imprison- 

went,  ih.  vii-ix. 

New  clause  added  to  the  Bill  by  the  Committee  ret^pecting  power  to  imprison  for 
wilful  failure  to  obey  decrees  for  alimentary  debts.  Rep.  x. 

See  also  Ability  to  Pay.         Advocate^  Society  of.         Contempt  of  Court.  Criminal 

Imprisonment.         Paisley.          Parents.           Parochial  Boards.  Poor  Rates. 

Procurators  Fiscal.         Public   Opinion.         Recovery  of  Payment.  Solicitors, 
Society  of. 

Absconding  Debtors.     See  Meditatione  Fug<t  Warrants. 

Ad  Factum  Prjestandum  (SiCNiNC  of  Deeds): 

Isvidence  in  explanation  and  approval  of  the  proposal  in  the  Bill  for  the  partial  aboli- 
tion of  imprisonment  ad  factum  pnsstandum ;  reference  more  especially  to  c  ises  of  leKusal 

of  signature  to  deeds,  Nicolson  125-137 Circumstance  of  the  foregoing  proposal  in 

the  Bill  having  been  approved  by  the  body  of  writers  to  the  signet,  ib.  130-134. 

Consideration  of  the  amended  regulations  desirable  as  regards  the  siiining  of  dee  Is  in 
cases  ad  factum  prcestandum;  approval  of  the  retention  of  civil  imprisonment  in  these 
cases  under  certain  limitations,  J".  C.  Thomson  q^^s^^-  (>67,  668.  726-738.  8i'j-8-25. 

^33  837.  865-868 Advantage  of  having  the  signature  of  a  judicial  officer  upon  the 

conveyance  itself,  ib.  539,  540.  667,  668. 

Further  provisions  suggested,  in  a'Idition  to  those  in  the  Bill,  as  regards  imprisonment 

for  relusal  to  sign  a  deed  when  ordered  by  the  Court,  Cheyne  963-971 Concurrence 

in  certain  suggestions  for  an  amended  procedure  as  to  signing  of  deeds  in  cases  ad  factum 
pnTstandum^  Bell  1 116-1 123  —  Consideration  of  the  proposal  in  the  Bill  as  to  the  si^n- 
mg  of  deeds  (in  cases  ac/yoc/iim /^r^e^/aiu/um);  disapproval  thereof,  witness  submittmg 
that  the  present  law  is  effective  to  compel  signature,  Xra/no9t(i  1865-1876.  i9o'2"i973* 
»977'  197s- 

Treatment  of  prisoners  ad  factum  prcBstandum  as  civil  cases,  Buglass  1530-1532 

Statement  to  the  effect  that  in  December  1880  there  were  one  or  two  prisoners  confined 
in  Glasgow  Prison  ad  factum  priBstandum^  for  refusing  to  sign  a  document,  Mackintoih 
2454-2456. 

Return  of  prisoners  in  Scotch  prisons  on  31st  March  and  30th  June  1881,  in  respect  of 

decrees  ad  factum  prastandum,  App.  161,   162 Return  of  prisoners  in  the  several 

prisons  in  the  year  1881,  ib.  168,  169. 

See  also  Glasgoto  Prison. 

Advocates,  Society  of.  Circumstance  of  the  Society  of  Advocates  having  passed  a  resolu- 
tion adverse  10  abolition  of  imprisonment  for  alimentary  debts,  J.  C.  Thomson  701, 
702.  818. 

Alexander,  John.  (Analysis  of  his  Evidence.) — Witness,  who  is  chief  clerk  at  Bow-street 
Police  Court,  sulimits  explanations  in  detail  relative  to  the  law  and  practice  in  England 
on  the  subject  of  alimentary  debts,  1534  et  seq. 

Application  made  in  the  first  instance  to  the  magistrate  by  the  mother  of  an  illegiti- 
mate child  for  an  order  upon  the   father  to  contribute  towards  its  maintenance,  i;337. 

1672 Power  of  the  woman  to  apply  for  a  warrant  if  the  contributions  are  not  kept 

up,  whereupon  the  magistrate  may  commit  the  man  tr*  prison  as  a  criminal ;  summary 
of  the  several  Acts  on  the  subject,  1537-1551 — — Liability  to  imprisonment  every  time 
the  payments  fall  in  arrear,  the  liability  accruing  during  imprisonment,  1539'1642- 
1644. 

«88.  A  A3  Relief 
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Alexander,  John.     (Analysis  of  hia  Evidence) — continued. 

Relief  by  imprisonment  from  tiie  civil  debt  in  bastardy  cases;  examination  hereon  to 
the  effect  that  witness  would  approve  of  alteration  on  this  pc^int,  so  that  tiie  civil  h'abiiity 

should  still  survive,  1552-1562.  1581-1585 Value  of  impfisoomeut  m  bastardy  cases 

a«  a    compulsitor  to  payment;  immediate  release  from  prison  if  the  money  be  found, 

1563-1568 Sufficiency  of  proof  of  indebtedness,  without  pioving  ability  to  pay,  as 

ground   for  imprisonment,  1569-1571 Varying:  term  of  imprisonment  op  to    three 

montlis  according  to  the  circumstances  of  each  cane ;  instimce  of  only  fourteen  days' 
imprisonment  in  i^utisfaction  of  the  debt,  1571-1580. 

Particulars  relative  to  the  law  and  practice  in  England  in  case  of  proceedings  under 
the  poor  law  for  ccmipellinir  tiie  maintenance  of  relati4>as ;  procedure  by  which  ability 

in  pay  is  proved,  1586-1623.    1636-1638 Aliment  of  the  prisoners  by  Government, 

\ibether  in  bastaidv  cases  or  in  poor  law  cases;  doubt  as  to  the  prison  discipline  applied, 

1624-16:^3.   1683-1G87 EflSciency  cf  imprsonment  m  i>«»or  law  cases  as  a  means  of 

con:j)elling  pnyment,  1634,  *^35 Varying  tenns  of  imprisonment,  with  a  correspond- 
ing fine  as  an  alternative,   1638 Approval  of  the  debt  to  ti»e  poor  law  autnority 

surviving  the  imprisonment,  16J9-1643. 

Infn quent  in:stances  of  re^impriaonnient  in  bastardy  eases  in  England  for  the  fresh 

debt  incurred    during   imprisonment;    procedure   in    such    cases,    1644-1651 Very 

llniittd  expense  involved,  as  a  rule,  by  the  proceedinps  in  fiyin<r  the  patetmty  of  illegiti- 
mate cinldren,  1652-1671 Varying  amount  awarded  for  alimony  of  an  illegitimate 

child  according  to  the  means  of  the  father,  1673 Order  made  lor  weekly  payments, 

the  woman  I  avir.g  power  to  apply  dyi'  a  warrant  in  respect  of  arrears,  without  any  limit 
as  to  ttme ;  fre^h  liability  alter  each  term  of  imprisonment  unless^  the  payments  be  kept 
up,  1674-1682. 

Aliment  in  Prison  (Alimentary  Debtors): 

1.  Liability  of  the  Incarcerating    Creditor  for  the  Prison    Aliment  of  Ae 

Debtor;  varying  Amount  Awarded. 

2.  ^um  Deposited  on  Imprisonment ;  Suygestion  rcbttive  thereto. 

3.  Deduction  for  Firhig  or  Fuel. 

4.  (Question  of  a  Fixed  JUimimum  Allowance  for  AUtnent,  or  of  leaving  the 

Amount  to  the  Discretam  of  the  Magistrate  or  Sheriff. 

5.  Question  0/  Relieving  Mothers  of  IlUgitimaie  Children  from  Liability  for 

Pfison  Aliment  and  of  waking  tiie  amount  a  Public  Charge. 
6»  Means  of  Protecting  the  Imprisoned  Debtor  fiom  toant  of  Food  if  not 

provided  by  the  Creditor. 
7.  Liability  of  the  Debtor  for  Re-payment  of  the   Cost  of  his  Aliment  in 

Prison. 

1.  Liability  of  the  Incarcerating   Creditor  for  the  Prison  Aliment  of  the  Debtor; 

varying  Amount  Awarded: 

Right  of  the  debtor  under  the  act  of  grace,  so-called,  to  claim  aliment  in  prison  from 
the  creditor,  the  amount  reslincr  with  the  judge;  variation  in  the  amount  Irom  4  d.  to 

1  5.  4cf.  a  day,  \od.  being  the  common  figure,  Nicolson  9-15 Anomaly  in  the  mother 

of  an  illep:itimHte  child  being  entitled  to  recover  on  y  <i  s.  Q  d.  a  week  from  the 
father,  whilst  she  is  liable  to  a  much  larger  autount  for  his  weekly  aliment  in  prison,  ib. 
27-32. 

Reduced  aliment  charge  of  9  rf.  a  day  now  adopted  in  Dundee,  Cheyne  972-974 

Impression  that  in  Fifeshire  witness  used  to  allow  9  rf.  for  the  daily  aliment  of  debtors, 
Bell  1128.  1232. 

Steps  necessary  <.n  the  part  of  the  dfcbt6r  in  order  to  get  aliment  awarded  ;  cost  of  this 

process  and   delay  involved,  Buglass  1500-1522 Necessity  of  a  debtor  exhausting 

any  money  in  his  possession  before  he  applies  for  aliment,  ib.  15^3,  15^4« 

Average  of  6i  75.  8(7.  as  the  allowance  for  daily  aliment  in  Ayr  Prison,  Taylor 
2307-2309 — —  Nearly  equal  amount  of  the  cost  of  prison  aliment  and  of  the  aliment  of 
an  illegitimate  child ;  allowance  of  only  4^  d  a  day  for  aliment  in  Hamilton  prison, 
Archibald  2822.  2877.  2882-2884.  2942,  2943.  2952-2954. 

2.  Sum  Deposited  on  Imprisonment ;  Suggestion  Relative  thereto : 

Impiovemtnt  under  Sub-section  2  of  the  Bill,  as  providing  that  the  sum  deposited 
( 10  #.),  when  a  debtor  is  put  in  prison,  should  be  liable  for  his  maintenance  from  the 

time    of   his  incarceiation,  Mcohon   140,   141 Necessary   deposit  of  105.  by  the 

creditor  as  secuiity  for  the  aliment  of  the  debtor ;  return  of  this  sum  when  the  debtor  is 

liberated,  fFark  240,  241  ;  Buglass   1495-1499 Expediency  of  the  deposit  in  the 

hands  of  the  gaoler  being  made  applicable  towards  the  aliment,  J.  C.  Thomson  548,  549. 

3.  Deduction 
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Keperty  1882 — continued. 

Aliment  in  Prison  {Alimentary  i>£J3 to !<£)--< on tinued. 

8.  Deduction  far  Firing  or  Fuel: 

Comment  upon  the  reduction  of  1  d,  per  day   for  "firing  fiorr.  the  aliment  allowance, 

Wark  246-249 Origin  of  ihe  charge  of  1  rf.  a  day  for  fuel  for  cooking  in  the  ca^e  of 

debtors.  Bell  1231. 

4.   Question  of  a  Fixed  Minimum  Allowance  for  A  liment^  or  of  leaving  the  Amount 
to  the  Diicietion  of  the  Magistrate  or  Sheriff: 

Satisfaction  expressed  with  the  proposed  minimum  of  l  «.   a  day  as  ifae  amount  of 

alimentary  allowance,  Nicohon  138-I40 Opinion  that  i  #.  a  day  is  none  too  mudi 

as  a  mininium  allowance  for  aliment  in  prison,  Wark  337,  338. 

Considerable  variation  in  the  cof^t  of  aliment  in  different  prisons  in  Scotland;  approval 
of  a  discretion  in  the  sheriff  as  to  the  amount  to  b«f  awarded  in  each  case,  /.  C,  Thomson 

646*547   669-677 Varying  scale,  ai  a  cost  of  from  3  c/.  to   7  rf.  a  day,  provided  for 

criminal  prisoners,  Bell  1097.  IS40-1242  - — Doubt  as  to  the  expediency  of  a  fixed 
minimum  allowance  of  i  s.  for  the  piis  >n  aliment  of  riebtors  ;  sufficiency  of  from  5<i.  to 
7 1^.  a  day  by  making  use  ot  the  «tcale  provided  in  the  case  of  ciiniinal  pri>o:ieri:,  f6.  1 127— 
1136-  1232-1243. 

Opinion  that  io  ^.  a  day  would  be  a  sufficient  minimum  for  aliment  in  prison,  Bufflas* 

1432,  1433 The  allowance  for  prison  aliment  of  debtors  had  better  be  left  to  the  dis* 

cretion  of  the  magistrate,  Lamond  I877 Opinion  that  a  minimum  limit  of  1  5.  a  day 

is  loo  high,  and  that  the  amount  should  be  left  to  the  local  magistrates,  Taylor  2307- 
2309;  ilrcA/^aW  2876-2879, 

Resolution  adopted  by  the  Committee  that  the  amount  of  aliment  should  be  left  bb 
hitherto  to  the  aiscre  ion  of  the  judge  or  magistrate,  Rep.  viii,  ix. 

6.    Question  of  Relieving  Mothers   of  Illegitimate    Children  from  Liability  for 
Prison  Aliment  and  of  making  the  Amount  a  Public  Charge  : 

Increa^'ed  difficulty  of  imprisonment  when  the  woman  is  so  poor  aft  to  be  unable  to 
provide  aliment  for   the  debto',  J,   C.    Thomson  811-813.  ^59>  860;   Lamond   1809- 

1815;  Patrick  2008-2013 Proposal  thai  the  Treasury  shall  pay  the  cost  of  aliment 

in  prison  in  the  event  of  refusal  to  pay  alimentary  debts  being  made  a  criminal  .>H'ence, 
J.  C\  Thomson  869  ;  Patrick  2008  2013.  2048-2053.  2080,  2081. 

Defeat  of  the  l<iw  in  so  far  as  a  woman   without*  any  means  cannot  enforce  imprison* 

ment  through  inability  to  pnivjde  aliment  for  the    debtor,  Cheyne  896,  897 Debtors 

imprisoned  as  for  contempt  of  court  should  be  alimented  at  the  cost  of  the  prison,  i&. 

9M>  9'5'  999""'003 Explanation  that  debtors  iniprisoned  for  contempt  of  court  should 

be  ahmented  at  the  prison  expense,  but  should  be  required  to  work,  so  that  the  expense 
would  be  recouped,  Buglass  1368-1374.  1380-1387.  1419-1426.  1464-1466. 

Great  hardship  in  the  incarcerating  creditor  being  liable  for  the  prison  aliment  of  the 
debtor;  obstacle  thereby  to  the  more  destitute  women  availing   themselves  of  the  law, 

W.  Thomson  2530-2534 Value  of  the  scheme  proposed  by  witness,  the  cretiitor  being 

no  longer  bable  for  prison  aliment  as  a  means  of  compelling;  payment  in  rases  in  which 

the  men  now  go  to  prison,  ib.  2535-2554.  2575-2581 Belief  that  no  material  charge 

would  arise  in   respect  of  aliment  in  prison  as  the  debtor  would  be  under  obligation  to 

work,  like  other  prisoners,  ib.  2539-2544 Expediency  of  aliment  in  prison  in  certain 

cases  being  provided  by  Governrnt^nt,  Brown  3351-3353. 

Opinion  that  there  is  no  necessity  for  altering  the  requirement  that  the  mother  of  the 
child  shall  provide  the  prison  aliment  of  the  debtor  or  putative  father,  Archibald  2821- 
2826. 

BesoluMon  adopted  by  the  Committee  that  the  creditor  shall  not  be  liable  to  aliment 
or  to  contribute  to  the  prison  aiin>ent  of  the  debtor,  Rep.  ix. 

6.  Means  of  Protecting  the  Imprisoned  Debtor  from  want  of  Food  if  not  provided 

by  the  Creditor  : 

Suggestion  for  protecting  the  debtor  from   liability  to  starving  for  want  of  aliment 

when  fir^ imprisoned,  as  well  as  subsequently,   fVark  339 Sujjply  of  food  to  the 

debtors  b^the  |)rison  authorities  if  there  be  no  aliment  provided  ;  charge  made  against 

the  debtors  in  these  cases,  Buglass  1336-1342 Instructions  to  the    prison  governors 

that  no  prisoner  must  suffer  from  want  of  a  supply  of  food  ;  debt  from  civil  (irisoners  to 
the  Crown  in  respect  of  food  provided  by  the  latter.  Bell  1  l8i,  1182.  1244,  1245. 

7.  Liability  of  the  Debtor  for  Re-paymenl  of  the  Cost  of  Ids  Aliment  in  Prison: 

Necessity  of  a  new  action  being  raised  against  the  debtor  for  the  recovery  of  the  money 
spent  on  his  aliment  in  prison,  Taylor  2394-2399. 

See  also   Fees.  Glasgoto  Prison,  Parochial  Boards.  Prison   Discipline. 

Walker,  William. 
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Beport,  iSS*i —contmued. 

Alimentary  Debtors.  Explanation  that  imprisonment  for  alimentary  dehu  has  been- 
excepted  from  theseveial  statutes  enacted  with  a  view  to  reducing  the  power  orimpri>on- 
ment  for  debt ;  reference  especially  to  the  exception  of  these  cases  from  the  Debtors' 

Act  of   1880;  Nicolson  3.  25,  26 Reson  to  the  power  oF  imprisonment  for  alimentary 

debts  chiefly  bv  the  mothers  of  illegitimate  children  as  an  indirect  means  of  o()taining 

money  from  the  fathers  or  their  friends,  ib.  27-36 Limited  extent  to  which  there  is 

imprisonment  for  alimentary  debt  as  between  wives  and  husbands;  absence  of  any  case 
on  30th  June  1881  as  between  parents  and  children,  ib.  38-4a         • 

Very  rare  cases  of  wives  or  children  imprisoned  at  the  instance  respectively  of  husbands 

and   parents   in   respect  of  aliment,    Work  330-333 Rare   instances   of  claims  for 

aliment  as  between  husband  and  wife  or  parents  and  children,  the  cases  hein^  chiefly 
claims  against  the  fathers  of  illegitimate  children,  J.  C,  Thomson  439-445.  572-576. 

Particulars  in  connei  tion  with  the  cases  of  civil  imprisonment  since  the  passing  of  the 
Debtors'  Act ;  t/)tal  of  190  cases,  of  which  133  were  for  alimentary  ilebt<.  Bell  1045- 
1082. 

Returns  of  civil  prisoners  in  the  Scotch  prisons  at  midnight  on  31st  March  1881,  and 
on  3nih  June  1681,  for  non-payment  of  alimentary  debts,  chiefly  in  re8j)ect  of  illegitimate 

children,  App.  161,  162 Retnrn  <  f  civil  prisoners  in  the  diflerent  prisons  in  the  year 

1881,  for  non- payment  of  alimentary  debts,  ib.  168,  169. 

See  also  the  Headings  generally  throughout  the  Index. 

Amendments  to  Bill.  Adoption  by  the  Committee  of  certain  amendments  to  tlie  Bill,  Rep^ 
\\u  X. 

Archibald,  Robert.  (Analysis  of  his  Evidence.)— Experience  of  witness  as  a  solicitor  at 
Hamilion,  in  Lanarksliiie ;  he  is  also  a  bank  agent  there,  a  member  of  tlictown  council^ 
and  a  magistrate,  2805-2809. 

Great  value  attach* d  to  the  power  of  impiisonment  of  alimentary  debtors  as  a  com- 
pulsitor to  payment,  281 0-2820 Ability  generally  of  the  fathers  of  illegitimate  children 

in  the  Hamilton  district  to  pay  for  the  main(enance  of  the  children  ;  several  illustrations 

to  this  eff'fct,  2810-2816.   2893.  2913-2951.  3057 Strong  objecimn  of  witness  not 

only  to  an  aboliti<»n  of  the  present  law,  but  to  any  »lteration  of  it;  decided  feeling  of  the 
Hamilton  town  council  to  this  effec,  as  well  as  of  the  Society  of  Solicitors  in  Hamilton 
and  of  the  general  public,  2817-2844.  2880,  2881.  2993-3016. 

Opinion  that  there  is  no  necessity  for  alterinsr  the  requirement  that  the  mother  of  the 
child  shall  provide  the  prison  aliment  of  the  debtor  or  putative  father,  2821-2826.  2905, 

2906 Allowance  of  only  4 J  rf.  a  day   for  ahment  in  Hamilton,  2822.  2877.  2882- 

288^. 

Objections  to  the  procurators  fiscal  proceeding  against  the  debtor  as  for  a  quasi 

criminal  offence,  2827-2829 Large  increase  in  the  duties  of  procurators  fiscal  if  the 

mothers  of  bastard  children  could  put  them  in  action  after  obtaining  a  decree,   2830- 

2838 Objection  also  to  criminal  imprisonment  on  the  sentence  of  a  judge,  without 

the  intervention  of  the  procurator  fiscal,  and  without  any  option  in  the  creditor,  2839, 
2840 I^rge  number  of  bastardy  ca«es  in  the  Hamilton  district,  2844.  2885, 

Approval  of  tlie  practice  at  Hamilton  of  apply inir  to  the  sheriffs  for  meditatione  fuga 
warrants;  convenience  in  some  districts  in  the  issue  of  these   warrants  by  the  justices, 

2845-2861 Absence  of  any  instance  of  imprisonment  for  non-payment  of  rates  in 

witness'  district,  2862-2867 Very  rare  resort  to  the   process  of  law-burrows  within 

witness' experience;  usefulness  of  the  process  in  extreme  cases.  2868-2875 Opinion 

that  a  minimum  limit  of  1 ;?.  a  day  for  prison  aliment  is  too  high,  and  that  the  matter 
should  be  left  to  the  local  magistrates,  2876-2879. 

Satisfactory  practice  at  present  in  determining  the  question  of  paternity  in   bastardy 

cases,  2866-2888 Entire  adequacy  of  the  present  law  of  civil   imprisonment  (as  at 

Urmilton)  to  secure  the  alinicnt  of  illegitimate  children,  witness  objecting  to  criminal 

imj)risonment  in  these  cases,  2889-2893.  2907  et  seq. Explanations  in  connection 

with  the  inoperativeness  of  the  8oth  section  of  the  Poor  Law  Act  of  1845;  practice  of 
the  poor  agents  as  to  bringing  cases  before  the  sheriff*,  the  imprisonments  being  very  few, 
2894-2904.  2962-2974.  3048-3054-  0 

Considerable  amount  of  the  expenses  in  some  disputed  bastardy  cases;  small  cost  in 

uncontested  cases,  2917-2926.  3055.  3056 Instance  of  imprisonment  of  an  alimentary 

debtor  in  Hamilton  for  about  a  year,  after  which  the  incarcerating  creditor  liberated 
him;  belief  that  this  debtor  has  since  been  paying  by  instalments,  2938-2951.2961 
—  Nearly  equal  amount  of  the  C9sc  of  prison  aliment,  and  of  the  aliment  of  an 
illegitimate  child,  the  latter  charge  being  8Z.  a  year   in   Hamilton,   2942,  2943.   2952- 

2954- 

Statement  as  to  the  Hamilton  parochial  board,  and  witness  as  agent  for  the  poor, 
having  assisted  mothers  of  illegitimate  children  in  alimenting  their  seducers  in  prison  by 
advancing  the  deposit  of  105.  reouiied  in  the  first  instance ;  he  U  not  aware  of  any 
larger  advance  than  105.  by  any  board  in  the  district,  2955-2960.  2975-2992.  3038- 
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Archibald,  Robert.     (Analysis  of  his  Evidence) — continued. 

3040 Consideration  of  the  legal  powers  or  provisions  under  which  parochial  boards 

advance  money  in  aid  of  the  incarcerating  creditor  towards  the  maintenance  of  debtors 
who  are  not  paupers,  2989-2992.  3041-3047. 

Witness  further  submits  that  the  present  system  of  civil  imprisonment  of  alimentary 
debtors  is  most  effectual,  and  that  the  men  thus  imprisoned  are  in  almost  every  instance 
perfectly  able  to  pay,  though  in  some  cases  they  refuse  to  pay  through  obstinacy,  3007- 
3035.  3057- 

Arrestment  of  Wages.     Probable  accuracy  of  a  statement  that   proceedings   for  arrestment 

of  wages  are  constantly  defeated   by  collusion,  Jl  C.  Thomson  699 Obstacle  to  the 

evasion  of  arrestment  by  hourly  or  daily  payment  of  wages,  ib.  831,  832 Keference  to 

the  remedy  of  arresting  wages  as  practically  worthless  to  a  creditor,  Cheyne  881. 

Entire  inadequacy  of  the  power  of  arrestment  of  wages  as  a  remedy  in  lieu  of  imprison- 
ment for  alimentary  debts;  grounds  for  this  statement,  especially  in  the  case  of  miners, 
Patrick   1997-2007.  2085*    2267-2275.  2288-2294;  Lamond  1787-1791.   1799.   1887, 

1888.  1975,1976;    W.    Thomson  2505-2522.  2704-2706 Unchallenged  practice  of 

'  daily  payment  of  wages  in  mining  districts;  reference  hereon  to  a  decision   by  the  late 
SheriflFStrathearnc,  W.  Thomson  2509-2514.  2704-2706. 

Usefulness  of  the  law  of  arrestment,  though  it  is  liable  to  be  evaded,  Wilson  3374, 

3375. 

Ayrshire.     Practice  of  late  in  the  Ayrshire  courts  to  award  not  less  than  8  Z.  a  year  for  the 

maintenance  of  an  illegitimate  chud,  Patrick  1995,  1996 Witness  is  not  aware  of  any 

instance  of  an  alimentary  debtor  having  suffered  hardship  or  injustice  from  imprisonment, 
ib.  2128,  2129. 

Statement  submitted  by  witness  as  Governor  of  Ayr  prison,  relative  to  the  prisoners 
for  alimentary  debts  in  the  fourteen  years  1868-81 ;  explanations  in  connection  therewith, 

Taylor   2295-2306.  2400-2413;  App.   177,   178 Proportion  of  alimentary  debtors 

liberated  from  Ayr  prison  by  payment  of  the  debt  or  by  consent  of  the  creditors,  Taylor 
2301-2306.  2342-2346.  2409-2412. 

Instances  of  long  imprisonment  of  alimentary  debtors ;  obstinacy  on  their  part  on  such 
occasions,  there  being  generally  an  abihty  to  pay,  Taylor  2347-2358— Practice  as  to 
offering  work  to  the  debtors  in  Ayr  prison,  ib.  2378-2380. 

Letter  from  a  solicitor  at  Ayr  submitting  particulars  relative  to  certain  cases  on 
imprisonment  for  the  aliment  of  illegitimate  children  ;  justification  of  imprisonment  in 
these  cases,  App.  1751, 

See  also  Hughes,  James.         Walker^  William. 


B. 

Bankruptcy.  Uselessness  of  bankruptcy  as  a  remedy  in  alimentary  cases,  W.  Thomson 
2523-2527. 

Barclay,  Sheriff,     See  Law-burrows. 

Bell,  Andrew  Beatson.  (Analysis  of  his  Evidence.) — Experience  of  witness  as  a  member  of 
the  Scotch  Bar,  as  Sheriff  Substitute  of  Fife&h  ire,  and  as  Chairmaii  of  the  Prison 
Commissioners  for  Scotland,  1026-1031. 

Approval  on  the  whole  of  the  abolition  of  imprisonment  for  alimentary  debts  ;  that  is, 

provided  a  certain  alternative  be  adopted,  1032-1036.  1188-1202 Suggestion  that 

the  8oth  section  of  the  Poor  Law  Amendment  Act  of  1845  be  applied  in  the  case  of 
alimentary  debtors  who  refuse  to  pay;  functions  to  be  exercised  in  the  matter  by  the 
procurators  fiscal,  1037-1043.  1193-1202. 

Particulars  in  connection  with  the  cases  of  civil  imprisonment  since  the  passing  of  the 
Debtors' Act;  total  of  190  cases,  of  which  133  were  for  alimentary  debts,  1045-1082 

Explanation  relative  to  the  large  proportion  of  the  imprisonments  for  non-payment 

of  rates  and  assessments  which  took  place  in  Aberdeen,  under  a  Local  Police  Act; 

these  were  usually  for  very  short  periods,  1047-1055 Imprisonment  for  fifty-eight 

days  in  the  case  of  a  brother  and  sister  at  Dunblane  for  non-payment  of  county  rates  ; 
impression  that  funds  were  available  in  this  case,  1056-1062.  1269-1272. 

Belief  that  the  mother  of  an  illegitimate  child  might  be  imprisoned  for  aliment,   1068, 

1069 Doubt  as  to  the  extent  to  which  imprisonment  has  operated  as  a  compulsitor 

to  payment  or  to  marriage,  1070-1072.   1083-1085 Few  cases  of  civil  prisoners 

consenting  to  work ;  provision  of  work  in  all  prisons,  1079-1082.  1180.  1183,  1184 
——Prejudicial  and  deteriorating  effect  of  civil  imprisonment  in  the  case  of  debtors; 
difficulty  of  strict  prison  discipline,  1086-1089.  1096.  1141.  1174-1176.  1280. 
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Bell,  Andrew  Beatson.     (Analysis  of  his  Evidence) — continued. 

Amended  system  proposed  by  witness  as  regards  the  prison  aliment  of  debtors; 
advantage  as  regards  discipline  in  their  being  under  the  same  rules  as  criminat  prisoners 

in  respect  of  diet,  &c.,  1090-1096 Opinion  that  the  cost  to  Government  for  aliment 

would  not  exceed  the  profit  from  the  prisoners'  labour,  as  they  should  all  be  liable  to 
compulsory  employment ;  sentences  of  imprisonmeut  with  hard  labour  would  not  be 

necessary  for  this  purpose,  1097-1098.    1208-1212.   1220 Particulars  in  connection 

with  the  case  of  a  minor  imprisoned  in  Glasgow  for  an  alimentary  debt,  1099-1103. 
1249-1259. 

Concurrence  in  the  view  that  tlie  granting  of  meditatione  fuga  warrants  should  rest 

exclusively  with  the  sheriffs,  and  not  with  the  justices,   1103-1109 Suggestion  that 

the  limit  of  imprisonment  for  rates  might  be  six  weeks  or  two  months ;  witness,  however, 

has  not  studied  this  question,  1 1 10-1112.  1273 Approval  of  the  entire  abolition  of 

law-burrows    as    being    obsolete,    1113-1115 Concurrence   in   certain   suggestions 

ibr  an  amended  procedure  a^  to  signing  of  deeds  in  cases  ad  factum  prastandum,  1 116- 
1123. 

Practical  difficulty  experienced  under  a  provision  in  the  Debtors'  Act  tliat  it  shall  be 
lawful  for  the  sherifl  to  direct  any  civil  prisoner  to  be  brought  before   him  ;  suggestion 

that  the  expenses  for  this   purpose  be  made  a  charge  against  the  debtor,   1124 

Proposed  form  of  deliverance  to  follow  an  application  for  an  act  of  grace,  1125,    1126 

Doubt  as  to  the  expediency  of  a  fixed  minimum  allowance  of  1  s.  for  the  prison 

aliment  of  debtors ;  sufiiciency  of  from  ^d.  to  yd.  o,  day,  by  making  use  of  the  scale 
provided  in  the  case  of  criminal  prisoners,  1127-1 136*  1232-1243. 

Suggestion  that  any  new  Act  should  come  into  force  at  noon  in  any  day;  difficulty 

through  the  Debtors'  Act,  commencing  from  midnight,  1137-1140 Consideration  of 

the  question  whether  inability   to  pay  should  not  be  <  stablished  before  imprisonment 

for  non-payment  of  rates,  1142-1147.  1265-1268 Examination  in  further  support  of 

the  proposal  that  men  refusing  to  contribute  to  the  support  of  their  illegitimate  children 
should  be  imprisoned  as  for  a  crimmal  offence ;  important  benefit   thereby  as  regards 

prison  discipline,  1148-1169.  1174-1176. 1185-1187.  1274-1280 Long  and  indefinite 

periods  for  which  putative  fathers  may  be  kept  in  prison ;  instance  of  a  man  having 
been  kept  in  Ayr  prison  for  842  days,  1159-1163.  1172,  1173.  1225-1230, 

Concurrence  in  the  view  that  a  man  applying  for  a  meditatione  fugat  warrant  should 

commence  an  action  at  the  same  lime  as  in  England,  1170,  1171. Opinion  as  to  the 

illegality  of  any  advances  by  parochial  boards  in  aid  of  the  prison  aliment  of  putative 
fathers,  1177-1179— Instructions  to  the  prison  governors  tnat  no  prisoner  must  suffer 
from  want  of  a  supply  of  food  ;  debt  from  civil  prisoners  to  the  Crown  in  respect  of  food 
provided  by  tie  latter,  1181,  1182.  1244,  1245. 

Limit  suggested  as  regards  repeated   imprisonments  of  the  same  debtors,  and  the* 

length  of  imprisonment  on    each  occasion,   1198-1202 Necessity  of  an  information 

before  the  procurator  fiscal  as  a  condition  of  his  proceeding  against  fathers  of  illegitimate 

children,  1203-1206 Statement  in  reply  to  the  objection  that  men  unable   to  pay 

might  be  criminally  imprisoned,    1213-1218 Opinion  that  imprisonment  should   not 

be  held  to  satisfy  the  debt,  if  tlxere  were  any  funds  ayaiiable,  1219. 

Satisfactory  workinu:  of  the  80th  section  of  the  Poor  Law  Amendment  Act  of  1845, 

1221 Exception  taken  to  a  statement  that  a  civil  debtor  named  Walker  was  for 

three  days  without  food  in  Ayr  prison,  1222-1224.  1244,  1245 Origin  of  the  charge 

of  one  penny  a  day  for  fuel  tor  cooking  in  the  case  of  debtors,  1231. 

Explanation  relative  to  the  provision  of  prison  diet  in  the  case  of  a  debtor  named 

Tindal,   when   in  Glasgow  prison,    1246-1248 Instances  of  two  debtors   now   in 

Glasgow   prison  alimented   by    women  who  had  sued  in  forma  pauperis;  assistance 

received  by  the  women  from  friends  in  these  cases,  1260-1264.  1292-1297 Difficulty 

in  the  sheriff  deciding  at  the  first  aplication  for  aliment  whether  the  debtor  is  able  to 
maintain  paytr<ent;  the  decree  made  in  each  case  holds  good  for  the  whole  period, 
1281-1291. 

Brown,  Thomas.     (Analysis  of  his  Evidence.) — Considerable  experience  of  witness  as  in- 
spector of  the  poor  at  Dundee,  3297,  3298 Objection  to  the  Civil  Imprisonment  Bill 

on  the  grouna  mainly  that  it  would  interfere  with  the  power  of  parochial  boards  to 
enforce  payment  from  the  children  of  parents  who  have  come  upon  the  rates,  3299-3303 

Receipt  of  from  500/.  to  600 /,  a  year  by  the  parochial  board  of  Dundee  from 

persons  contributing  to  the  maintenance  of  their  parents,  3304. 

Value  of  the  power  and  threat  of  imprisonment  in  cases  of  the  support  of  parents, 
though  there  has  been  no  instance  at  Dundee  of  actual  imprisonment,  3305-3310.  3346. 

3357,  3358^ Instances  of  criminal  imprisonment  of  fathers  by  the  parochial  board  for 

the  suppoit  of  illegitimate  children;  difficulty  of  establishing  paternity  in  these  cases, 

33i*~33^3-  3331-3337^ Exceptional  instance  of  civil  imprisonment  of  a  man  for 

neglecting  to  support  his  family;  criminal  imprisonment  subsequently  in  this  case,  3314- 

3330- 

Improvement 
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Brawn,  Thomas.    (Analysis  of  his  Evidence) — continued. 

Improvement  in  cases  of  desertion  of  wives  and  children  if  the  duty  of  enforcing  the 
rogue  and  vagabond  clause  rested  with  the  procurator  fiscal,  3323-3326.  333^-334i* 

3363 Tl>e  parochial  board  of  Dundee  never  pay  for  the  prison  aliment  of  debtors  as 

fathers  of  illegitimate  children  when  such  debtors  are  imprisoned  by  the  mothers  of  the 
children,  3343-3345- 

Particulars  relative  to  the  case  of  a  family  at  Dundee  now  threatened  by  the  parochial 
board   with  imprisonment  for  refusal  to  maintain  their  father,  3346-3351.  3359-3365 

Expediency  of  aliment  in  prison  in  these  cases  being  provided  by  Government, 

335i"3353 Approval  of  criminal  imprisonment  in  reapect  of  alimentary  debts,  as 

preferable  to  the  present  law  ;  there  might  be  one  mouth's  imprisonment  at  intervals  of 
three  months,  3353-3356.  3368. 

JBryce  v.  Walker.     See  Walker,  William. 

Bufflass,  Bodlington.     (Analysis  of  his  Evidence.); — Considerable  experience  of  witness  as 
a  governor  of  prisons  in  Scotland  ;  he  is  now  governor  of  Glasgow  Prison,  1^98-1302 

He  has  given  much  attention  to  the  question  of  imprisonment  for  debt,  and  gave 

evidence  on  the  subject  before  the  Select  Committee  of  1880;  1303-1306. 

Great  diminution  in  the  number  of  civil  prisonei-s  in  Glasgow  since  the  abolition  of 
civil  imprisonment  under  the  Act  of  1880,  save  as  regards  aUmentary  debts ;  total  of 

only  nineteen  committals  in  1881  against  280  in  1880;  1307-1310 Total  of  fifteen 

alimentary  debtors,  their  debts  amounting  to  474  Z.  q  «.  7  d,,  of  which  amount  117/.  \6$.  ^d. 

consisted  of  txpenses  or  costs,  1311-1321;    1416-1418 Refusal  of  aliment  to  one 

debtor;  food  provided  by  witness  in  this  case,  1322-1325. 

Practice  as  to  work  being  offered  to  the  debtors;  very  few  take  it,  1326-1336 

Supply  of  food  to  the  debtors  by  the  prison  authorities  if  (here  be  no  aliment  provided ; 

charge  made  against  the  debtors  in  these  cases,  1336-1342 Arerage  of  thirty-eight 

days  as  the  detention  of  each  civil  prisoner  in  1881  ;   1344-1347 H^esult  in  each  of 

ilie  fifteen  cases  in  1880;  payment  of  the  full  debt  and  expenses  in  only  one  instance 
before  liberation,  modified  amounts  having  been  paid  in  three  other  cases,  1348-1351. 

1467-1474 Statement  that  witness  is  not  aware  of  any  instance  of  imprisonment  as 

a  compulsitor  to  marriage,  1352-1355. 

Conclusion  that  imprisonment  as  a  c^^n^uZstVor  to  payment  of  alimentary  debts  is  an 
entire  failure,  and  should  be  abolished  in  favour  of  some  simple  substitute  or  remedy, 

1356-1360.1406 Objection  to  alimentary  debtors  being  liable  to  imprisonment  as 

criminals,  1361.  1375-1 379-; — Proposal  thai  ability  to  pay  should  first  be  established 
before  the  sheriff,  and  that  it  should  rest  with  the  latter  to  commit  the  debtor  to 

prison  as  for  contempt  of  court,  1362-1367.  1427-1431 Explanation  that  debtors 

committed  as  for  contempt  of  court  should  be  alimented  at  the  prison  coat,  but  that  the 
expense  would  be  recouped  by  their  labour  in  prison,  as  they  should  be  subject  to  com- 
pulsory employment,  1368-1374.  1380-1387.  1419-1426.  1464-1466. 

Two  instances  of    imprisonment   at  Glasgow   in    1881    under  decrees    ad   factum 

prastandum;  in  each  case  imprisonment  was  effectual,  1388-1396 Particulars  of 

two  cases  of  imprisonment  under  meditatione  faga  warrants,  1397-1405 Importance 

of  the  improved  discipline  in  prison  if  debtors  refusing  to  pay  were  committed  for  con- 
tempt of  court,  1407-1413.  1434-1439.  1447-1452.  1475-1478.  1533- 

Opinion  that  locf.  a  day  would  be  a  sufficient  minimum  for  diment  in  prison,  1432, 

1433 Treatment  as  criminal  prisoners  of  persons  committed  under  Section  80  of  the 

Poor  Law  Act  of  1845;  1440-1446 Suggestions  as  to  the  procedure  before  the 

sheriff,  and  as  to  the  liability  for  the  cost,  1453-1458 Limit  suggested  as  to  the  term 

of  imprisonment  fur  contempt  of  court,  and  as  to  recurrent  imprisonment,  1459-1462. 
1526-1529 The  civil  liability  should  still  continue  after  imprisonment,  1463. 

Information  relative  to  a  case  in  which  witness  alimented  a  prisoner  viho  had  been 
refu)»ed  aliment  by  the  incarcerating  creditor  and  by  his  wife,  and  had   refused  to  work 

1479-1494 Necessary  deposit  at  10 d.  by  the  creditor  as  security  for  the  aliment  of 

the  debtor;  return  of  this  sum  when  the  debtor  is  liberated,  1495-1499 Steps  neces- 
sary on  the  part  of  the  debtor  in  order  to  get  aliment  awarded ;  cost  of  this  process  and 

delay  involved,    1500-1522 Necessity  of   a  debtor  exhausting    any  money  in  his 

possession  before  he  applies  for  aliment,  1523, 1524 Treatment  of  prisoners  ad  factum 

prastandum  as  civil  cases,  1530-1532. 

C. 

Cambusnethan  {Lanark).  Explanation  relative  to  the  action  of  the  Cambusnethan  parochial 
board  in  relieving  the  mothers  of  illegitimate  children,  proceedings  not  being 
taken   against    the   putative   fathers    under    the   80th   section   of  the   Act    of    1845, 

W.   Thomson  2656-2661.  2663-2665.  2736-2754,  2785-2788.  2803,   2804 In   no 

instance  has  the  board  helped  a  woman  to  aliment  in  prison  the  putative  father  of  her 
child,  ib.  2804. 
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Cameron^  Dr.  {Member  of  the  Committee^  Statement  showing  the  views  of  Dr.  Cameron 
in  support  of  the  Bill,  ^/?p.  173,  174. 

Cessio  Bonorum.  Power  of  the  debtor  when  imprisoned  to  apply  to  the  judge  for  the 
remedy  ol  cessio  bonorum^  whereby  on  conveying  to  the  creditor  the  whole"  of  his  goo^ls 

he  would  be  entitled  to  liberation,  Nicolson  16-18 Considerable  reduction  since  the 

Fraudulent  DebtoiV  Act  of  1880  in  the  cost  of  obtaining  cessioy  ib.  19-21 Explana- 
tion in  connection  with  the  law  as  administered  in  Dundee  respecting  liberation  of  a 
debtor  on  cessio,  Cheyne  981-987. 

Value  of  cesiio  as  a  means  of  enabling  imprisonment  to  be  dispensed  with;  cost  involved, 
Lamond  I'jQ^,  ^794'  1800- — Explanation  in  reference  to  the  benefit  of  cessio  to  the 
debtor  ;  means  thereby  not  only  of  getting  out  of  prison  but  of  escaping  imprisonment, 
Patrick  2029-2035.  2055.  2057-2060 Further  statement  as  to  the  facility  to  libera- 
tion hy  cessio;  means  thereby  of  escaping  imprisonment  altogether  in  most  cases,  26. 
2144.  2252-2266. 

Useles.'-ness   of  cessio  as  a  remedy  in  alimentary  cases,  W.  Thomson  2523.  2527 

Further  explanation  in  connection  with  the  power  of  the  creditor  under  the  Act  of  1880, 
to  apply  for  a  cessio  bonorum  against  the  creditor;  non-imprisonment  if  there  be  no 
funds,  Nicohon  3282-3288. 

CheynCf  Jotut.  (Analysis  of  his  Evidence.)— Experience  of  witness  for  nearly  twelve  years 
as  Sheriff  Substitute  of  Forfarshire,  he  having  been  for  seventeen  years  a  member  of  the 
Scotch  Bar,  870-874. 

Grounds  upon  which  witness  objects  to  the  abolition  of  imprisonment  for  alimentary 

debts,  though  he  advocates  an  amendment  of  the  present  law,  875-885.  911-932 

Circumstance  of  a  former  Royal  Commission  as  well  as  the  Select  Committee  of  the 
House  of  Commons  on  the  Debtors'  Act  having  recommended  that  alimentary  cases 
should  be  excepted  from   the   abolition   of  imprisonment   for  debt ;    entirely  distinct 

character  of  the  former  class  of  cases,  878-885 Bar  to  the  improper  or  vindictive  use 

of  imprisonment  by  reason  of  the  liability  of  the  alimentary  creditor  for  the  cost  of 
imprisonn;ent,  878.  893-895.  1023. 

Statement  as  to  debtors  in  alimentary  cases  having  as  a  rule  no  funds  or  tangible 

property,  being  chiefly  of  the  wage-earning  class,  881.  898-906 Reference  to  the 

remedy* of  arresting  wages  as  practically  worthless  to  a  creditor,  881 Particulars  in 

connection  with  cases  of  imprisonment  at  Dundee  for  alimentary  debt,  the  length  of 
imprisonment,  amount  of  aliment  in  prison,  &c.  ;  liberation  in  the  great  majority  of  cases 
after  a  short  period,  886-889.  932-934-  973>  974-  9^8-990, 

Value  of  imprisonment,  or  of  the  liability  thereto,  as  a  compulsitor  to  payment  of 

aliment  by  fathers  of  illegitimate  children,  890-892.  932-934.  939-941 Defect  of  the 

law  in  so  far  as  a  woman  without  any  means  cannot  enforce  imprisonment,  through  inability 

to  provide  aliment  for  the  debtor,  896,  897 Strong  presumption  at  the  date  of  the 

decree  that  the  debtors  are  able  to  implement  the  decree,  though  circumstances  may 
subsequently  change,  901-906— Doubt  as  to  the  law  being  often  put  in  force  as  a 
compulsitor  to  marriage  ;  difficulty  of  obviating  this  objection,  907-9ia 

Amended  system  suggested  whereby  the  sheriff  on  being  satisfied  that  ffulure  to  pay 

instalments   has  been  wilful  may  commit  the  debtor  to  prison  for  six  weeks,  912 

Proposal  that  the  suggested  procedure  should  be  competent  for  each  term's  aliment,  there 

being  but  two  imprisonments  in   the  year,  912-914 Suggestion   that   the   debtor 

should  be  treated  in  prison  as  though  he  had  been  committed  tor  contempt  of  court,  so 
that  he  may  be  supnlied  with  food  at  the  expense  of  the  State  if  the  creditor  is  too  poor 
to  provide  aliment  tor  him,  914,  915.  999-1003. 

Expediency  of  the  procedure  in  alimentary  cases  being  cheapened ;  heavy  cost  in 
disputed  cases,  the  debtor  beins  liable  to  be  imprisoned  for  the  amount,  as  well  as  for 
aliment,  915-919.  991-998— — ^rartial  approval  of  the  plan  of  criminal  imprisonment 
suggested  by  Mr.  Nicolson,  though  witness  prefera  the  amended  plan  of  imprisonment 
suggested  by  himself  after  proceed mgs  before  the  sheriff,  920-931.  1004-1014 Con- 
siderable increase  necessary  in  the  salaries  of  procurator  fiscal  if  charged  with  the  duty  of 
taking  action  in  alimentary  cases;  much  less  expense  under  witness  scheme,  925-931. 
1004-1014. 

Character  of  the  evidence  usually  required  in  order  to  establish  paternity,  935-938 

Approval  generally  of  the  alterations  proposed  by  the  Bill  as  regards  meditcUione  fiigm 

warrants;  that  is,  if  imprisonment  for  civil  debt  be  not  entirely  abolished,  942-945 

Advantage  in  the  granting  of  meditatione fuga  warrants  resting  with  the  sheriff  alone, 
though  the  magistrate  might  in  the  first  instance  take  the  oath  of  the  applicant,  946-955. 

Approval  of  the  limitation  proposed  by  the  Bill  as  regards  imprisonment  for  rates  and 

assessments,  956,  957 Satisfactory  payment  of  the  rates  in  Dundee,  imprisonment 

not  having  been  resorted  to  for  six  years,  957-959 Reference  to  the  process  of  law- 
bun  ows  as  practically  obsolete  at  Dundee,  960-962 Further  provisions  suggested  in 

addition  to  those  in  the  Bill  as  regards  imprisonment  for  refusal  to  sign  a  deed  when 

ordered 
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Cheyne,  John.     (Analysis  of  his  Evidence) — continued. 

ordered  by  the  court,  963-971 Adoption  by  witness  of  i  *.  a  day  as  the  charge  for 

aliment  of  a  debtor  in  Dundee  prison ;  reduction  to  9  d.  upon  appeal,  972-974. 

Effect  doubtless  of  imprisonment  in  preventing  a  man  earning;  money  for  aliment  of  an 

illegitimate  child,   975-980 Explanation  in  connection  with  the  law  as  administered 

in  Dundee  respecting  liberation  of  a  debtor  on  cessio,  981-987 Statement  to  the 

effect  that  a  decree  in  absence  of  the  debtor  is  not  necessarily  an  admission  of  paternity, 
1015-1019. 

Very  exceptional  instances  of  alimentary  debtors  having   money  or  property  in   their 

possession,  1020,  1021 Check  under  the  present  law  upon  vindictive  action  on  the 

part  of  women,  1022-1024 Belief  that  women  are  sometimes  encouraged  by  the 

parochial  boards  to  take  proceedings,  1024,  1025. 

Civil  Liability.     Opinion  that  imprisonment  should  not  be  held  to  satify  the  debt,  if  tkere 

were  any  iunds  available.  Bell  1219 The  civil  liability  should  still  continue  after 

imprisonment  as  for  contempt  of  court,  Buglass  1463 Approval  of  the  debt  to  the 

poor  law  authority  surviving  the  imprisonment,  Alexander  1639-1643. 

Suggestion  that  if  a  debtor  were  imprisoned  as  a  criminal,  the  civil  debt  should  survive, 

Taylor  2367-2370 Decided  objection  to  the  debt  being  discharged  by  imprisonment, 

W,  Thomson  2551, 

Resolution  of  the  Committee  that  imprisonment  shall  not,  to  any  extent,  operate  as  a 
satisfaction  or  extension  of  the  debt,  or  interfere  with  t!ie  creditor's  other  rights  and 
remedies  for  its  recovery.  Rep.  ix. 

Cochrane^  Robert.  (Analysis  of  his  Evidence.^ — Kepresentation  by  witness  of  the  Paisley 
Abbey  Parochial  Board,  of  which  he  is  Chairman ;  unanimous  view  of  the  board  that 
imprisonment  for  alimentary  debts  should  be  retained,  as  a  means  of  compelling  pay- 
ment, 2457-2466.  2480 Valuable  deterrent  effect  of  imprisonment,  whilst  witness  is 

not  aware  of  any  hardship  in  the  enforcement  of  the  law  at  Paisley,  2459-2472  — 
Objection  to  a  limited  term  of  criminal  imprisonment  with  hard  labour  in  lieu  of  the 

present  law,  2473-2475 Belief  that  women  are  not  aided   by  the  Paisley  Abbey 

Parochial  Board  in  proceeding  against  the  putative  fathers  of  their  children,  or  in  pro- 
viding prison  aliment  for  them,  2478-2380. 

Concealment  of  Property  {^Alimentary  Debtors).  Less  necessity  of  a  power  of  imprisonment 
in  the  case  of  alimentary  debts  since  the  power  under  the  Debtors'  Act  of  1880, 
of  searching  a  debtor's  dwelling-house  and  business  premises  and  pei'son  for  the  discovery 

*    of  concealed  property,  J.  C.    Thomson  427-429 Small  sum  sometimes  allowed  for 

prison  aliment  in  the  belief  that  the  debtor  is  concealing  funds  ;  punishment  to  which  be 
is  liable  on  the  latter  score,  Lamond  1877.  1920-1925. 

Contempt  of  Court.  Suggestion  that  the  debtor  should  be  treated  in  prison  as  though  he 
had  been  committed  for  contempt  of  court,  so  that  he  may  be  supplied  with  food  at  the 
expense  of  the  State,  if  the  creditor  is  too  poor  to  provide  aliment  for  him,  Cheyne  914, 

915.  999-1003 Proposal  that  ability  to   pay  should  first  be  established  before  the 

sheriff,  and  that  it  should  rest  with  the  latter  to  commit  the  debtor  to  prison  as  for 
contempt  of  court,  Buglass  1362-1367.  1427-1431. 

Explanation  that  debtors  committed  as  for  contempt  of  court  should  be  alimented  at 
the  prison  cost,  but  that  the  expense  would  be  recouped  by  their  labour  in  prison,  as 
they  should  be  subject  to  compulsory  employment,  Buglass   1368-1374.  1380-1387. 

1419-1426.  1464.-1466 Suggestions  as  to  the  procedure  before  the  sheriff  and  as  to 

the  liability  for  the  cost,  ib.  1453-1458. 

Contemplated  imprisonment  by  the  judge  as  for  contempt  of  court  when  an  alimentary 
debtor  refuses  to  obey  the  decree  of  the  court ;  repetition  of  imprisonment  proposed  in 
respect  of  the  same  debt  if  unpaid,  W.  Thomson  2789-2797. 

Clause  prepared  by  witness,  following  very  much  on  the  lines  of  Section  5  of  the  Act 
of  1869;  proposal  that  a  person  eent  to  prison  under  this  clause  should  be  dealt  with  as 
if  he  had  been  guilty  of  contempt  of  court,  Nicolson  3079.  3085,3086.3094-3103.3130. 
3197.3201.3254.3259- 

Objection  to  imprisonment  of  alimentary  debtors  as  for  c  ontempt  of  court  ;  approval 
however,  of  treatment  in  prison  as  in  the  case  of  prisoners  committed  tor  contempt  of 
court,  Wilson  3416-3418,  3566-3558. 

Costs  {Alimentary  Cases).     Heavy  legstl  expenses  sometimes  included  with  the  alimentary 

debt,   and    covered   by  the   right   ol    imprisonment,   Nicolson   41-43 Considerable 

number  of  cases  in  which  the  putative  father  repudiates  the  paternity,  tliough  decrees 
are  made  against  him;  great  variation   in  the  cost  of  defence  in  such  cases,  uie  amount 

being  sometimes  very  large.  Work  160-168 Large  costs  in  some  disputed  cases,  the 

defender  being  liable  to  imprisonment  for  costs  even  though  he  paid  the  aliment, 
J.  C.  Thomson  793-798. 
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Costs  {Alimentary  Cases) — continued. 

Expediency  of  the  procedure  in  alimentary  cases  being  cheapened  ;  heavy  ccists  in 
disputed  cases^  the  debtor  being  liable  to  be  imprisoned  twr  the  anKNint^  as  well  as  for 
aliment,  Cheyne  915-919.  991-998 Varying  amount  of  expenses,  these  being  some- 
times very  heavy ;  forbearance  shown   as  regards  the  lime  of  payment  in  these  cases, 

W.  Thomson  2677- 2694 Considerable  expenses  in  some  disputed  cases  ;  small  cost  in 

uncontested  cases,  Archibald  2917-2926.  3055,  3056. 

Considerable  diflficulty  of  the  question  whether  the  costs  in  alimentary  cases  should 
give  a  right  to  criminal  imprisonment ;  doubt  as  to  the  expediency  of  any  alteration  on 

this  point,  Nicolson  3088.  3126-3129 Undue  expense  under  the  present  system  of 

prosecution  in  the  Sheriff's  Court  for  alimentary  debts ;  amended  procedure  suggested 

hereon,  Wilson  3401-3414 Approval  of  the  costs  being  included  with  the  alimentary 

debt  as  regards  liability  to  imprisonment;  that  is,  if  the  former  be  reduced  as  proposed 
by  witness,  ib.  3513.  3647-2550,  3562,  3563. 

See  also  Debts  Recovery  Act.         Gall,  James. 

Craigy  James*  (Analysis  of  his  Evidence.) — Witness  has  been  inspector  of  St.  Cathbert's 
Parish,  Edinburgh,  since  1859;  Ws  board  have  petitioned  against  the  Bill  for  the  repeal 
of  imprisoruoaent  in  alimentary  cases,  1688-1691. 

Large  number  of  applications  for  relief  in  St.  Cuthberth's  parish;  average  of  about 
900  /.  a  year  recovered  from  relatives  of  those  relieved  by  the  parochial  board,  1692-1697 

Great  value  of  the  power  of  imprisonment  as  a  compulsory  to  payments  by  sons  and 

daughters  in  support  of  their  parents,  as  well  as  in  the  prevention  of  chargeability ;  that 
is,  though  actual  imprisonment  has  not  been  resorted  to,  1698-1705.  1732-1737,  1745. 
i7S7-»77i- 

Decided  objection  nut  only  by  the  St.  Cuthb<rt's  Parochial  Board  but  by  the  parochial 
boards  generally  throughout  Scotland  to  the  abolition  of  imprisonment  in  «nlimentary  cases 

without  a  suhstitnlc,   1702-1705 Explanation  that  satisfaction  would  be  given  if 

simultaneously  with  the  present  Bill  a  certain   remedy  were  provided  in  poor-law  cases 

upon  the  basis  of  the  8oth  section  of  the  Poor  Law  Act  of  1845 ;  1 705-1 725 Valuable 

operation  of  the  power  of  imprisonment,  with  hard  labour,  under  the  foregoing  section  in 
certain  cases,  1726-1731.  1746-1756. 

Statement  to  the  effect  that  it  is  not  the  practice  of  witness'  board  to  provide  aliment  in 
prison  for  the  fathers  of  illegitimate  children,  when  the  mothers  are  unable  to  provide  it, 

1738-1756 Sufficiency  of  the  power  already  possessed  by  parochial   boards  in  the 

foregoing  class  of  cases  under  the  Act  of  1845,  so  that  the  present  Bill  is  not  objected  to 
as  regards  abolition  of  imprisonment  for  aliment  in  these  cases,  1746-1756. 

Creditors  {Alimentary  Debts).     See  the  Headings  generally  throughout  the  Index. 

Criminal  Imprisonment  (Alimentary  Debtors): 

Suggestions  to  the  effect  that  wilful  refusal  to  pay  should  be  treated  as  a  crime,  and  that 
the  debtor  should  be  liable  to  imprisonment,  at  the  instance  of  the  procurator  fiscal,  for  a 
period  not  exceeding  six  weeks  in  each  year,  Nicolson  49-61.  3058.  3060-3076.  3123, 

Concurrence  in  the  view  that  where  a  man  can  pay  an  ahmentary  dtbt  and  refuses  to 
do  so,  he  should  be  subjected  to  imprisonment  as  a  criminal;  distinction  on  this  score 

between  ordinary  civil  debts  and  alimentary  debts,   Wark  314-325 Consideration 

of  Mr.  Nirol^on's  suggestions  on  the  subject  of  resistance  to  an  alimentary  debt  being 

treated  as  a  criminal  offence  ;  exception  taken  to   this  proposal,  ti.  381-383 More 

beneficial  effect  anticipated  if  in  certain  cases  men  liable  for  alimentary  debts  could  be 
imprisoned  criminally,?^.  395-398. 

Proposition  for  a  system  of  criminal  imprisonment  or  fine,  the  proceedings  to  be  taken 

through   or   by  the   procurator  fiscal,  J.    C.    Thomson   446  et  seq. Advantage  of 

liability  10  criminal  in.prisonment  for  alimentary  debts,  as  a  person  can  be  followed  who 
has  left  the  country,  this  not  applying  under  the  present  law,  ib.  577,  578.  602-605. 
786-79C— Entire  concurrence  in  the  clause  suggested  by  Mr.  Wicolson  I'especting 
pFoceedings  by  the  procurator  fiscal  as  for  a  criminal  offence  ;  witness  would   however 

extend  the  limit  of  imprisonment  I0  sixty  days  instead  of  six  weeks,  ib.  58^-586 

Examination  in  further  bupport  of  the  proposition  for  treating  as  a  criminal  offence  the 
refusal  to  pay  an  alimentary  debt,  ih.  703-718.  739-742. 

Partial  approval  of  the  plan  of  criminal  impriscmment  suggested  by  Mr.  Nicolson, 
though  witness  prefers  the  amended  plan  of  imprisonment  suggested  by  himself,  after 

proceedings  before  the  sheriff,  Cheyne  920-931.  1004-1014 Examination  in  support 

of  the  proposal  that  men  refusing  to  contribute  to  the  support  of  their  illegitimate  children 
should  be  imprisoned  as  for  a  criminal  offence ;  important  benefit  thereby  as  regards  prison 

discipline,  jB^H  1090-1096.  1148-1169.  I185-1187.  1274-1280 Statement  in  reply  to 

the  oDJection  that  men  unable  to  pay  might  be  criminally  imprisoned,  ib.  1213-1218. 

Approval  of  the  proposal  that  in  lieu  of  the  present  law,  where  ability  to  pay  is  proved, 
and  when  payment  is  refused,  pniceedings  should  be  taken  through  the  procurator  fiscal 
for  the  criminp.l  imprisonment  of  fathers  of  illegitimate  children,  Lamond    iS$i-i82i, 
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Criminal  Imprisosment  {Alimentary  Debtors) — continued. 

1837-1841.  1889-1904 ^Witness  submits  that  the  remedy  of  imprisonment,  with  crimi- 
nal consequences,  should  be  made  much  easier  to  incarcerating  creditors  or  mothers  of 
illegitimate  children,  Patrick  2008-2013.  2048-2053,  2276-2287, 

Objection  to  alimentary  debtors  being  liable  to  imprisonment  as  criminals,  JBnfflass 

1361.1375-1379 Disapproval  of  a  limited  term  of  criminal  imprisonment  with  hard 

labour  in  lieu  of  the  present  law,  Cochrane  2473-2475. 

Entire  adequacy  (in  the  Hamilton  District)  of  the  present  law  of  civil  imprisonment 
to  secure  the  aliment  of  illegitimate  children,  witness  objecting  to  criminal  imprisonment 

in  these  c^lsbs^  Archibald  2S\o  et  seq,\  2889-2893.  2907^^5^5'.;   3007-3035.  3057 

Objections  to  the  procurators  fiscal  proceeding  against  the  debtor  as  for  a  qudzi  criminal 

oflence,  ib,  2827-2829 Objection  also  to  criminal  imprisonment  on  the  sentence  of  a 

judge,  without  the  intervention  of  the  procurator  fiscal,  and  without  any  option  in  the 
creditor,  ib.  2839,  2840. 

Evidence  in  furtiier  support  of  the  proposal  tliat  a  person  wilfully  refusing  to  satisfy  a 
decree  for  an  alimentary  debt  should  be  liable  to  criminal  imprisonment,  with  the  provision 
that  action  must  betaken  through  the  procurator  fiscal,  Nicolson  3058.  3060-3076.  3123. 
Precedents  in  the  existing  law  for  treating  liability  for  civil  debt  as  a  crhninal  offence ; 
opinion,  moreover,  that  a  man  who  wilfully  neglects  the  duty  of  providing  for  his  offspriog 

is    a    criminal,  ii.    3066-3072.    3094-3103.    3182-3196.    3275-3278 Disapproval 

however  of  an  increase  of  offences  for  which  persons  can  be  prosecuted  criminally ; 
approval  on  the  whole  of  treating  as  a  civil  offence  before  the  sheriff  the  refusal  to  pay 
an  alimentary  debt  rather  than  of  imposing  criminal  imprisonment,  as  first  suggesteid 
by  witness,  ib.  3275-3279. 

Approval  of  criminal  imprisonment  in  respect  of  alimentary  debts,  as  preferable  to  the 
present  law;  there  might  be  one  month's  imprisonment  at  intervals  of  three  months. 
Brown  3353-3356.  336«. 

Argument  that  any  person  evading  an  alimentary  debt  should  be  proceeded  against  as 
a  criminal  offender;  several  precedents  for  this  course,  Wilson  3376.  3378.  3415-3420. 

3554>  3565 Wide  distinction  between  ordinary  debts  and  alimentary  debts  as  regards 

the  question  of  criminal  imprisonment;  positive  crime  involved  in  the  latter  class  of  cases 
so  that  criminal  imprisonment  should  follow,  tJ.  3379.  3416,  3417.  3420.  3522-3530. 
3554,  3556- 

Expediency  of  the  institution  of  criminal  proceedings  resting  with  the  creditor,  with 
an  alternative  power  in  the  parochial  board,  Wilson  3384-3392.  3503,  3504.  3576-3579 
—  Approval  of  liability  to  imprisonment  with  hard  labour  for  refusal  to  pay  alimentary 

debts,  3393.  3509-3512.  3522-3530 Contemplated  option  in  the  accused  to- pay  up 

the  anears  rather  than  go  to  prison  or  remain  in  prison  ;  checks  required  for  the  preven- 
tion of  abuse  in  this  respect,  ib.  3393"-3399*  34^  ^^  342  2.  3516-3521. 

Resolution  of  the  Committee  that  failure  to  pay  an  alimentary  debt  ought  not  to  be 
made  a  crime  or  offence  to  be  followed  by  conviction  and  by  imprisonment,  as  in  punish- 
ment of  a  crime  or  offence,  but  that  such  failure  should  be  treated  as  a  breach  of  civil 
obligation  for  compelling  fulfilment  of  which,  when  the  failure  is  wilful,  imprisonment 
for  a  limited  period  ought  to  be  ordered  by  the  sentence  of  a  judge.  Rep.  vii,  viii. 

See  also  Ability  to  Pay.  Abolition  or  Amendment  of  the  Law.  Contempt  of 
Court.  England.  Prison  Discipline.  Procurators  Fiscal.  Recovery  of 
Payment.  Seduction.  Summary  Jurisdiction  Act.  Term' of  Imprisonment. 
Work  (Prison  Discipline). 

Cullinan,  William.  (Analysis  of  his  Evidence.)— Witness,  who  is  a  member  of  the  Irish 
Bar,  and  is  draui>;htsman  of  bills  to  the  Irish  Government,  submits  explanations  in 
detail  relative  to  the  law  in  Ireland  for  the  recovery  of  debts  in  bastardy  cases,  2414 
et  seq. 

Power  of  boards  of  guardians  by  civil  action  to  compel  payment  by  fathers  of  illegiti- 
mate children  for  their  maintenance ;  condition  precedent  that  the  children  must  have 

come  upon  the  rates,  2417**2420 Practice  as  to  imprisonment  in  these  cases,  and  as 

to  aliment  in  prison;  treatment  of  the  debtor  as  a  civil  prisoner,  2421  et  seq.^ The 

mother  of  the  child   does  not  contribute  to  the  prison  aliment  of  the  putative  father, 

2453- 

D. 

Dairy  (Ayr).  Sundry  explanations  in  letter  from  tlie  inspector  of  Dairy  parish,  Patrick 
2214. 

Debtors*  (Scotland)  Act,  1880.  Exceptipn  of  the  case  of  alimentary  debts  from  the  Act  of 
1880  (43  &  44  Vict.  c.  34),  though  influential  evidence  was  submitted  to  the  Select 
Committee  on  the  Bill  against  a  continuance  of  the  exception,  Nicolson  25,  26— —Belief 
as  to  the  operative  character  of  the  provisions  in  the  Debtors'  Act  of  1880  for  the  pun- 
ishment of  fraud,  J.  C.  Thomson  562-566.  601. 
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Debtors*  {Scotland)  Act,  1880— continued. 

Practical  difficulty  experienced  under  a  provision  in  the  Debtors*  Act  that  it  shall  be 
lawful  for  the  sherift  to  direct  any  civil  prisoner  to  be  brought  before  him  ;  suggestion 
that  the  expenses  for  this  purpose  be  made  a  charge  against  the  debtor.  Bell  1 124. 

Proposed  form  of  warrant  submitted  by  Mr.  Bell  f(»r  bringing  a  debitor  before  the 
sheriff,  in  terms  of  Section  10  of  the  Act,  Ajtp.  167. 

Suggestion  that  any  new  Act  should  come  into  force  at  noon  on  any  day  ;  difficulty 
through  the  Debtors'  Act  commencing  from  midnight,  Bell  1  i37-n4<>. 

Debts  Recovery  Act*  Great  reduction  of  expense  by  adopting  the  simple  proceeding  pro- 
vided l>]^tlie  Debts  Recovery  Act;  inexpensive  appeal  to  the  sheriff  principal  under  the 
provisions  of  this  Act,  ^t&o// 3401-3414. 

Deedsy  Signing  of.     See  Ad  Factum  PrtBStandum. 

Desertion  of  Hives  and  Children,  Improvement  in  cases  of  desertion  of  wives  and  children 
if  the  duty  of  enforcing  the  rogue  and  vagabond  clause  rested  with  the  procurator  fiscal. 
Brown  3323-3326.  3338-334^-  3'353- 

Discipline  in  Prisons  (Alimentary  Debtors).     See  Prison  Discipline. 

Dunblane.  Imprisonment  for  Ofty-eight  days  in  the  case  of  a  brother  and  sister  at  Dunblane 
for  non-payment  of  county  rates;  impression  that  funds  were  available  in  this  case.  Bell 
1056-1062.  1269-1272. 

Dundee.  Particulars  in  connection  with  cases  of  imprisonment  at  Dundee  for  alimentary 
debt,  the  length  of  imprisonment,  amount  of  aliment  in  prison,  &c.  ;  liberation  in  the 
great  majority  of  cases  after  a  short  period,  Cheyne  886-889.  932-934.  973, 974.  988-990 

Satisfactory  payment  of  the  rates  in  Dundee,  imprisonment  not  having  been  resorted 

to  for  six  years,  ib,  957-959 — ^Re'erence  to  the  process  of  law-burrows  as  practically 

obsolete  at  Dundee,  ib.  960-962 Adoption  by  witness  of  1 «.  a  day  as  the  charge  for 

aliment  of  a  debtor  in  Dundee  prison  ;  reauction  to  9^.  upon  appeal,  ib.  972-974. 

Receipt  of  from  500  /.  to  600  /.  a  year  by  the  parochial  board  of  Dundee  from  persons 
contributing  to  the  maintenance  of  their  parents.  Brown  3304— Instances  of  criminal 
imprisonment  of  fathers  by  the  parochial  board  for  the  support  of  illegitimate  children  : 

difficulty  in  establishing  paternity  in  these  cases,  1  J.  3311-3313.  3331-3337 Value 

of  the  power  and  threat  of  in.prisonment  in  cases  of  the  support  of  parents,  though  there 
has  been  no  instances  at  Dundee  of  actual  imprisonment,  ib.  3305-3310.3346.3357, 
3358-^— Exceptional  instances  of  civil  imprisonment  of  a  man  for  neglecting  to  support 
his  family;  criminal  imprisonment  subsequently  in  this  case,  ib.  3314-3330. 

Statement  that  the  parochial  board  of  Dundee  never  pay  for  the  prison  aliment  of 
debtors,  as  fathers  of  illegitimate  children,  when  ^uch  deotors  are  imprisoned  by  the 
mothers  of  the  children.  Brown  3343-3345— Particulars  relative  to  the  case  of  a 
familjr  at  Dundee  now  threatened  by  ihe  parochial  board  with  imprisonment  for  refusal 
to  maintain  their  father,  ib.  3346-3351.  3359-3365. 


E. 

Edinburgh.     See  St.  Cuthbert's  Parish. 

Education  Act.  lUustiation  in  the  case  of  proceedings  under  the  new  Education  Act 
against  defauUing  parents  of  the  efficacy  of  a  power  of  imprisonment  as  a  compulsitor 
to  payment,  fV.  Thomson  2568-2574.  2721-2729. 

England  {Alimentary  Debts): 

Explanations  in  detail  lelative  to  the  law  and  practice  in  England  on  the  subject  of 

alimentary  dehtfi,  Alexander  \  S3^  et  seq. Application  made  in  the  first  instance  to 

the  magistrate  by  the  mother  of  an   illegitimate  child  for  an  order  upon  the  father  to 

contribute  towards  its  maintenance,  ib.  1537.  1672 Power  of  the  woman  to  apply  for 

a  warrant  if  the  contributions  are  not  kept  up,  whereupon  the  magistrate  may  commit 
the  man  to  prison  as  a  criminal ;  summary  of  the  several  Acts  on  the  subject,  ib.  1537- 

Liability  to  imprisonment  every  time  the  payments  fall  in  arrcar,  the  liability  accruing 

during  imprisonment,  Alexander  1539-1542.   1644 Relief  by  imprisonment  from  the 

civil  debt  in  bastardy  cases ;    examination  hereon  to  the  effect   that   witness   would 
approve  of  alteration  on  this  point  so  that  the  civil  liability  should  still  survive,  ib.  1552- 

1562.    1581-1585 Value   of  imprisonment^  in  bastardy   cases   as   a   compulsitor  to 

payment ;  immediate  release  from  prison  if  the' money  be  found,  ib.  1563-1568. 

Sufficiency  of  proof  of  indebtedness  without  pn»ving  ability    to  pay,  as  grounds  for 

imprisonment^  Alexander   1569-1571 Varying   term  of  imprisonment  up  to  three 

months. 
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England  {Alimentary  Z>£bTiS)— continued. 

months^  according  to  the  circumstances  of  each  case;  instances  of  only  fourteen  days' 
imprisonment  in  satisfaction  of  the  debt,  Alexander  1571-1580. 

Particulars  relative  to  the  law  and  practice  in  England  in  case  of  proceedings  under 
the  poor  law  for  compelling  the  maintenance  of  relations;  procedure  by  which  ability 

to  pay  is  proved,  Alexander  1586-1623.   1636-1638 Aliment  of  the  prisoners  by 

Government,  whether  in  bastardy  cases  or  in   poor  law  cases ;  doubt  as  to  the  prison 

discipline  applied,  ib.  1624-1633'.    1683-1687 Efficiency   of  imprisonment  in   poor 

law  cases  as  a   means   of  compelling    payment,  lA.  1634,   1635 Varying  terms  of 

imprisonment  with  a  corresponding  fine  as  an  alternative,  ib.  1638. 

Infrequent  instances  of  re- imprisonment  in  bastardy  cases  in  England   for  the  fresh 

debt  incurred  during  imprisonmentj  procedure  in  such  cases,  Alexander  i644-*i65l 

Varying  amount  awarded  for  alimony  of  an  illegitimate  child  according  to  the  means  of 

the  father,  i*i.  1673 Order  made  for  weekljr  payments,  the  woman  having  power  to 

apply  for  a  warrant  in  respect  of  arrears,  without  any  limit  as  to  time;  fresh  liability 
after  each  term  of  imprisonment  unless  the  payments  be  kept  up,  ib.  1674-1682. 


F. 

Fathers  of  Illegitimate  Children  {Alimentary  Debtors).  See  the  Headings  generally 
throughout  the  Index. 

Fees  {Applications  for  Prison  Aliment).  Information  relative  to  the  fees  payable  in 
Glasgow  and  Ayr,  on  application  for  aliment  of  debtors  in  prison,  Wark  226.  238,  239. 

Fine  or  Imprisonment.  Suggestion  that  upon  the  first  or  second  conviction,  the  alimentary 
debtor  should  have  the  option  of  f)aying  a  fine,  which  should  go  to  the  Treasury, 
J.  C.  Thomson  468-474. See  also  Procurators  Fiscal. 


Firing  or  Fuel  {Prison).     See  Aliment  in  Prison,  3. 


Gall,  James  {Glasgow).  Sundry  details  relative  to  the  case  of  James  Gall,  a  married  man, 
now  in  Glasgow  Prison  on  account  of  his  liability  for  the  aliment  of  an  illegitimate  child 
of  a  woman  named  Watt;  heavy  legal  expenses  in  this  case.  Gall  having  denied  and 

disputed  his  paternity,  Wark  289-301.  366-369.  385-390 Belief  that  Gall  is  not  the 

father  of  this  child,  though  it  was  so  decided  by  the  sheriff,  ib.  291.  368 Exceeding 

hardship  upon  the  wife  and  children  of  Gall,  who  are  reduced  to  a  stale  of  starvation, 
whilst  the  woman  Watt  is  paying  3^.  6  c/.  a  week  for  his  aliment  in  prison,  ib.  291-301. 
386-390- 

Glasgoio  Prison.    Worse  position  of  the  civil  debtors  in  Glasgow  Prison  since  their  number 

has  become  so  few,  as  they  formerly  helped  each  other,  Wark  242-245 Explanation 

relative  to  the  provision  of  prison  diet  in  the  case  of  a  debtor  named  Tindal,  when  in 

Glasgow   Prison,  Bell  1246-1248 Instances  of  two  debtors  now  in  Glasgow  Prison 

alimented  by  women  who  had  sued  in  formd  pauperis;  assistance  received  by  the  women 
from  friends  in  these  cases,  ib.  1260-1264.  1292-1297. 

Great  diminution  in  the  number  of  civil  prisoners  in  Glasgow  since  the  abolition  of 
civil  imprisonment  under  the  Act  of  1880,  save  as  regards  alimentary  debts ;  total  of 

only  nineteen  committals  in  1881  as  against  280  in  1880,  Buglass  1307-1310 Total 

of  fifteen  alimentary  debtors,  their  debts  amounting  to  474  I.  2s.^  d.,  of  which  amount 

117  /.  165.  4^/.  consisted  of  expenses  or  coats,  ib.  1311-1321.  1416-1418 Befusal  of 

aliment  to  one  debtor;  food  provided  by  witness  in  this  case,  ib.  1322-1325 Average 

of  thirty-eight  days  as  the  deteniion  of  each  civil  prisoner  in  1881,  ib.  1344-1347. 

Result  in  each  of  the  fifteen  cases  in  1880  ;  payment  of  the  full  debt  and  expenses 
in  only  one  instance  before  liberation,  modified  amounts  having  been  paid  in  three  other 

cases,  Buglass  1348-1351.   1467-1474 Two  instances  of  miprisonment  at  Glasgow 

in  1881  under  decrees  ad  factum  prcestandum ;  in  each  case  imprisonment  was  effectual, 

ift.  1388-1396 Particulars  of  two  cases  of  imprisonment  under  meditatione  fuga 

warrants,  ib.  1397-1405. 

Information  relative  to  a  case  in  which  witness  alimented  a  prisoner  who  had  been 
refused  aliment  by  the  incarcerating  creditor  and  by  his  wife,  and  bad  refused  to  work, 
Buglass  1479-1494. 
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Return  of  prisoners  incarcerated  for  alimentary  debt  during  the  year  1881,  showing 
the  amount  of  debt  in  each  case,  the  amouni  for  aliment  and  expenses,  respectively.  Sec, 
App.  165* 

Paiticulars  of  cases  in  respect  of  decrees  ad  factum  pnestandunif  and  of  cases  under 
meditationefugcB  warrants,  Aj>p.  166. 


See  also  (Jail,  James.        Minors. 


H. 


HmniUon  (^Lanark).  Abilily  generally  of  the  fathers  of  illegitimate  children  in  the 
Hamilton  district  to  pay  for  the  maintenance  of  the  children  ;  several  illustrations  to 
this  effect,  Archibald  28io-'28i6.  2803. 12913-2951.  3007-3035.  3057 Strong  objec- 
tion of  wiine>s  not  only  to  the  abolition  of  the  present  law,  but  to  any  alteration  of  it; 
decided  felling  of  the  Hfjmilton  Town  Council  to  this  effect,  as  well  as  of  the  Society 
of  Solicitors  in  Hamilton  and  of  the  general  public,  ib.  2817-284*1.  2880,  2881.  2993- 
3016. 

Allowance  of  only  ^\d,  a  day  for  prison  aliment  in  Hamilton,  Archibald  2822.  2877. 

2882-2884 Large   number   of  bastardy  cases  in  the   district,  ib.  2844,   2885 

Absence  of  any  instance  of  imprisonment  for  non-payment  of  rates,  ib.  2862-28(57. 

Instance  of  impriijonment  of  an  alimentary  debtor  for  about  a  year,  after  uhich  the 
incarct  rating  creditor  liherattd  him;  belief  that  this  debtor   has  since   been  paying  by 

instalments,  4 rcA/6a7e/ 2938 — 2951.  2961 Statement  as  to  the   Hamilton  parochial 

board,  and  witness  as  agent  for  the  poor,  having  assisted  mothers  of  illegitimate  children 
in  alimenting  their  seducers  in  prison  by  advancing  the  deposit  of  lo  s.  as  required  in  the 
first  instance,  ib.  2955-2960.  2975-2992. 

Hughes,  James  (Ayr),  Evidence  in  detail  relative  to  the  case  of  a  nmn  named  Hughes 
imprisoned  at  Ayr  under  a  charge  brought  against  him  by  a  woman  named  Aithen  for 
aliment  of  a  child  ;  very  costly  litigation  in  this  case,  Hughes  having  strenuously  denied 
the  paternity,  Wark  261-288.  364,  365.  385.  390  —  Relerence  to  the  f'regoinu  case  as 
a  very  doubtful  one  respecting  the  paternity  of  Hughes,  though  the  sheriff  decided  against 
him,  ib.  261-264.  365.  368,  369. 

Offer  by  Hughes  to  pay  i  7.  a  month,  this  i.ot  having  been  accepted  as  the  legal 
expenses  were  about  60 /. ;  subsequent  sequestration  granted  against  his  goods,  there 
being  now  no  means,  whatever  available,  whilst  the  woman  is  paying  qs.  6d.  a.  week  for 

his  aliment  in   prison,   fVarh  265-288.  364,  365 In  this  case  the  incarceration  is 

practically  for  the  legal  expenses,  ib.  2H4-288 

Puper  F>ubuiitted  by  Mr.  Wark  containing  explanatiors  in  connection  with  the 
application  for  cessio  in  thia  case,  App.  163,  164. 


L 

In  Meditatione  FugtB  {Warrants  for  Arrest  of  Absconding  Debtors).     See  Meditatione 
Fuga  Warrants. 

Ireland.     Explanations  in  detail  relative  to  the  law  in  Ireland  for  the  recovery  of  debts  in 

bastardy  cases,  Cnllinan  2414  et  seq. Power  of  boards  of  guardians  by  civil  action  to 

compel  payment  by  lathers  of  illegitimate  children  for  their  maintenance;  condition 

precedent  that  the  children  mut^t  have  come  upon  the  rates,  li,  24i7*-3420 Practice 

as  to  imprisonment  in  the^e  cases  and  as  to  aliment  in  prison;  treatment  of  the  debtor  as  a 

civil  prisoner,  f J,  2421  et  seq. The   mother  of  the  child   does  not  contribute  to  the 

prison  aliment  of  the  putative  father,  ib.  2453. 


J. 

Judgment  Summons.  Question  considered  whether  it  would  not  be  well  to  extend  to 
Scotland  the  provisions  in  Section  5  of  the  English  Act  of  1869,  it  being  however 
important  in  such  case  to  confine  the  principle  of  judgment  summonses  to  alimentary  debts, 

Nicolson  3077-3079.  3123 Conclusion  that  the  expense  connected  with  procedure  in 

the  sherifi's  court  under  a  system  of  judgment  summons^  would  not  be  a  f)rmidable 
objection,  ib.  3081,  3082, 

Approval  of  an  amendment  of  the  alternative  clause  suggested  by  witness  in  respect  of 
the  system  of  judgment  summonses ;  that  is,  as  regards  costs,  Nicolson  ^%12^-^^^^ 

Exceptions  taken  to  the  alternative  proposal  made  by  Mr.  Nicolson  as  going  too  much 
on  the  Imes  of  the  English  judgment  debtor  summons,  Wilson  3415,  ^\i6* 
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K- 

Kilmarnock.     Information  relative  to  the  propoi  ticm  of  undefended  affiliation  cases  in 
Kilmarnock  Court,  Patrick  2*263-2260'. 


Lamondy  James,  (Analysis  of  his  Evidt  nee.) — Extensive  experience  of  witness  as  a 
member  of  the  Society  of  Solicitors  before  the  Supreme  Court  of  Scotland ;  he  has 
practised  in  Edinburgh  for  many  years,  1772-1775. 

Report  prepared  b)-  the  Society  of  Soliritors  advt  rse  to  the  Bill  for  the  abolition  of 
imprisonment  for  alimentary  debts ;  belief  that  the  views  expressed  in  the  report  are 
held  by  the  majority  of  the  legal  bodies   throughout  Scotland,  1776-1783.    1883,   1884. 

1899-1904 Hardship  and  injustice  if  men  who  seduce  women,  and  have  illegitimate 

children,  were  no  longer  liable  to  imprisonment  for  neglecting  to  support  the  latter^  1784 

Value  of  the  fear  of  imprisonment  in  inducing   putative  fathers  to  come  to   terms, 

though  actual  impiisonment  may  be  iarely  resorted  to,  1785,  1786.  1792.  1880. 

Entire  inadequacy  of  arrestment  of  wages  as  a  remedy  in  alimentary  cases,  ^787-1791. 

1799.  1887,  i888.  1975,  1976 Reference  to  sequestration  as  an  expensive  remedy 

where  there  are  no  funds,  1793 Value  of  cessio  as  u  means  of  enabling  imprisonment 

to  be  dispensed  with;  cost  involved,  1793,  1794-  1800 Instance  of  refusal  of  cessio, 

because  the  man  would  noi  fulfil  his  promise  to  marry  the  woman ;  question  hereon  as 
to  the  expediency  of  imprisonment  being  used  as  a  compulsitor  to  marriage,  1794-1798. 
1804.  1908-1917. 

Approval  of  the  proposal  that,  in  lieu  of  the  present  law,  where  ability  to  pay  is  proved, 
and  where  payment  is  refused,  proceedings  should  be  taken  through  the  procurator 
fiscal  for  the  criminal  imprisonment  of  fathers  of  illegitimate  children,  1801-1821.  1837- 

1841.    1889-1904 Necessity  of  inct easing  the  salaries  of  procurators  fiscal  if  the 

proposed  duty  be  thrown  upon  tlieni,  1804-1807 Difficulty  of  the  present  remedy  of 

civil  imprisonment  in  the  case  of  destitute  creditors;  very  small  aliment  awarded  in 
some  cases,  1809-1815. 

Consideration  of  an  alternative  suggestion  thnt  imprisonment  should  only  follow  upon 
the  wairant  of  a  judge,  upon  proved  ability  to  pay,  and  without  the  intervention  of  the 

procurator  fiscal ;    advantages   of  this    plan,    1822-1842.    1893-1904 Approval  of 

punishment  for  seduction,  irrespectively  of  ability  to  pay,   1825,   1826 Explanation 

as  to  the  evidence  necessary  in  Scotland  by  way  of  proof  of  promise  to  marry,  1842- 
1846.  1918,  1919. 

Grounds  for  objecting  to  the  proposal  that  the  granting  oi  meditations  fugcB  warrants 
shall  00  longer  rest  with   the  magistrates,  but  only  with   the  sherifl's;  remedy  in  the 

debtor  aj^ainst  the  creditor  for  improper  arrest,  1847-1858.  1940-1951 Non-objection 

to  the  proposal  for  limiting  imprisonment  for  rates  and  assessments  to  four  weeks,  1859- 

1861 Approval  of  the  entire  abolition   of  law-burrows,  the  process  being  obsolete 

and  absurd,  1862-186^. 

Consideration  of  the  proposal  in  the  Bill  as  to  the  signing  of  deeds  (in  cases  ad  factum 
preestandum) ;  disapproval  thereof,  witness  submitting  that  the  present  law  is  effective  to 

compel  signature,  1865-1876.  1952-1973.    1977,   1978 Opinion  that  the  allowance 

for  prison  aliment  of  debtors  had  better  be  Uft  to  the  discretion  of  the  magistrate,  1877 
—  Small  sum  sometimes  allowed  in  the  belief  that  the  debtor  is  concealing  funds; 
punishment  to  which  he  is  liable  on  the  latter  score,  1877.  1920-1925. 

Effect  of  imprisonment  in  preventing  a  man  earning  wages,  and  paying  debts,  1905- 

1907 Criminality  of  seducers,  and  liability  to  punishment,  whether  in  the  higher   or 

the  lower  ranks  of  society,  1926-1936 Objection  to  any  alteration  of  the   presen 

law  of  meditatione  fuga  warrants,  it  having  worked  well,  1973,  1974* 

Lanarkshire.     See  Hamilton.        Recovery  of  Payment. 

Law-Burrows  : 

Information  relative  to  the  process  of  law-burrows,  and  the  procedure  necessary  on 
the  part  of  any  one  in  fear  01  bodily  harm  from  another;  various  amounts  of  caution 
money  under  a  Scotch  Act  of  1593,  which  is  still  in  force,  ^icolson  95-97.    113-122 

Explanation  as  to   the  extent  to  which  law-burrows  are  resorted  to;  number  of 

applications  to  the  courts,  and  number  granted,  ib.  98-102— Approval  of  the  proposal 
in  the  present  Bill  for  the  abolition  of  law-burrows;  question  hereon  whether  there 
is  not  a  remedy  under  the  criminal  law  for  the  protection  of  persons  in  fear  of  violence 
from  others,  ib.  103-112.  123,  124, 

288,  c  c  2  Examination 
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La  IV'Burrows — continued. 

Examinatiun  in  regard  to  law-burrows,  witness  submitting  that  the  process  should  be 
abolished,  as  being  liable  to  much  abuse  on  account  of  the  risk  of  false  swearing, 

J.    C.    Thomson    524,  525.  654-666.  691-694.   747>  748 ^Very  rare  occasions  on 

which  the  process  of  law-burrows  is  resorted  to  ;  alternative  means  for  the  protection  of 
persons  hi  fear  of  violence  from  others,  or  against  whom  threats  have  been  used,  ib. 

526-535.  654-666.  724,  725 Exception  taken  to  the  approval  of  law-burrows  by  the 

body  of  writers  to  the  signet,  ib.  723 Objection  to  the  process  of  law-burrow  being 

retamed  and  assimilated  to  the  English  law  of  bail,  though  this  would   be  aa  improve- 
ment on  the  present  system,  ib.  775-785.  846-848. 

Approval  of  the  entire  abolition  of  law-burrows  as  being  obsolete.  Bell  1 1 13-1 115^— 
Approval  of  ihe  entire  abolition  of  law-burrows,  the  process  being  obsolete  and  absurd, 
Lainond  1862-1864. 

Grounds  for  objecting  to  the  abolition  of  the  process  of  law-burrows,  though  it  is  very 
rarely  resorted  to  ;  approval,  however,  of  the  amendment  of  the  law,  W.  Thomson  2605- 

2617 Very  rare  resort  to  the  process  of  law-burrows  wiihin  witness'  experience; 

usefulness  of  the  process  in  extreme  cases,  Archibald  2868-2875. 

Further  evidence  in  detail  upon  the  subject  of  law-burrows,  witness  advocating  the 
abolition  of  the  law  on  several  grounds,  and  submitting  that  there  is  sufficient  remedy 
under  the  common  law  when  violence  is  threatened  against  any  person,  NicoUon  3104- 

3122.3131-3177.  3260-3271 Statement  as  to  public  opinion  being  now   Ftrongly 

opposed  to  the  process  of  law-burrows ;  reference  hereon  to  tne  views  of  Lord  Giflbrd, 
Lord  Ardmillan,  and  Sheriff  Barclay,  ti.  3114-3121. 

Strong  objection  of  Sheriff*  Barclay  to  the  system  of  law-bunows;    recent  lelter  from 

him  referring  to  the  process  as  a  relic  of  barbarism,  Nicohon  3117.  3163-3168 

Limited  weight  attached  to  the  views  of  the  writers  to  the  signet  in  approval  of  law- 
burrows,  26.  31 19-3121 Main  objection  that  a  man  may  obtain  law-burrows  on  his 

own  oath  without  adducing  any  evidence,  ib.  3122.  3140. 

Consideration  of  the  process  of  law-burrows,  and  the  objectionable  operation  thereof, 
witness  submitting  that  it  is  a   very  old  and  absurd  remedy,  much  liable  to  abuse,  and 

should    be    abolished,    Wilson    3477-3489.  3536-3544.   3564 Explanation  that    in 

advocating  the  abolition  of  law- burrows,  witness  propos^es  that  there  should  be  a  power 
in  the  magistrate  to  order  security  for  good  behaviour,  after  a  summary  trial,  ib.  3477. 
3489-  3500-3502. 

Resolutions  adopted  by  the  Committee  for  the  amendment  of  the  process  of  law-bur- 
rows, Rep.y'xu  ix Resolution  that  it  is  desirable  to  preserve  or  provide  a  means  by 

which  persons  in  fear  of  violence  may  obtain  security  by  a  judicial  order  compelling  the 
persons  from  whom  they  apprehend  violence  to  fii.d  caution  or  binding  them  over  to 
keep  the  peace,  ib.  vii,  viii. 

See  also  Aberdeen.         Randall  v.  Johnston. 

Legal  Proceedings.     Grounds  for  the  proposal  that  the  institution  of  a  criminal   protection 
against  an  alimentary  debtor  should   rest  with   the  private   party  as  creditor,  with  an 
alternative  power  in  the  paiochial  boat d  to  prosecute,  rather  than  with  the  procurator 
fiscal,  Wi/son  33^4-3392.  34^1,  3422.3^03,  3504.  3545, 3546. 3576-3679- 
See  also  Costs.         Paternity.         Ptocurators  Fiscal. 

Libel.  Explanation  I  hat  there  is  no  imprisonment  for  libel  under  the  Scotch  Jaw,  J.  C. 
Thomson  826-830. 

Liberation  from  Imprisonment.  Evidence  in  explanation  and  support  of  the  proposal  that 
alimentary  debtors  should  be  released  from  imprisonment  on  paying  the  arrears,  there 
being  a  power  to  compromise  so  lon^  as  they  aie  in  pii.<on,  nihon  33y3-.*^399.  3421, 
3422.  3516-3521.  355i^3663-  3667-3575-  358o,  3581. Set  also  Cessio  Bouorium. 

M. 

Mackintosh,  Prober  (^Member  of  the  Committee).  (Analysis  of  his  Evidence.) — Statement 
to  the  effect  that  in  December  1880  there  were  one  or  two  prisoners  confined  in  Glasgow 
Prison  ad  factum  prastandum,  for  refusing  to  sign  a  document,  2454-2456. 

Marriage.  Inexpediency  of  imprisonment  for  alimentary  debts  being  resorted  to,  as  it 
sometimes  is,  as  a  means  of  compelling  marriage,  or  of  legitimising  children,  Nicolson 
62-67-^— Exception  taken  to  the  course  sometimes  adopted  by  the  sheriff  in  making 
use  of  the  cessio  as  a  compulsitor  to  marriage.  Work  306-313. 

Doubt  as  to  civil  imprisonment  for  alimentary  debts  being  much  resorted  to  as  a  com' 
puhitor  to  marriage;  inexpediency  of  the  retention  of  imprisonment  on  this  ground, 

J.  C.  Thomson  551-555.  678-680 Doubt  as  to  the  law  being  often  put  in  force  as  a 

compulsitor  to  marriage;  diflSculty  of  obviating  this  objection,   Cheyne  907-910 

Doubt  as  to  the  extent  to  which  imprisonment  has  operated  as  a  compulsitor  to  payment 
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or  to  marrfage.  Bell  1070-1072.  1083  -1085 Statement  that  witness  is  not  aware  of 

any  instance  of  imprisonment  as  a  compulsitor  to  marriage  -Bw^fawi  362-1355. 

Instance  of  refusal  o\'  cessio  because  the  man  would  not  fulfil  his  promise  to  marry  the 
women;  question  hereon  as  to  the  expediency  of  imprisonment  being  used  as  a  compuU 

iitor  to  marriage,  iamo7i(f  1794-1798.   1908-1917 Explanaton  as  to  the  evidence 

necessary  in  Scotland  by  way  of  proof  of  promise  to  marry,  ih.  1842-1846.  1918,  1919 
——Result  of  witness* experience  in  Ayrshire  that  imprisonment  is  never  resorted  to  by 
ihe  women  as  a  means  of  compelling  marriage,  Patrick  2039-2043. 

MEDITATIONE  FUGX    fVARKANTS: 

1.  Generally  as  to  the  Operation  of  the  present  Law,  and  the  Question  of  its 

Amendment. 

2.  Question  more  especially  as  to  the  granting  of  Warrants  resting  with  Hie 

Magistrates,  or  being  confined  to  the  Sheriffs  exclusively, 

1.   Generally  as  to  the  Operation  of  the  present  Law,  and  the  Question  of  its 
Amendment : 

Explanation  in  connection  with  the  proceedings  under  the  present  law  in  the  case  of 
debtors  in  meditalione  fugce ;  grounds  for  concluding  that  it  is  not  desirable  to  retain  the 

present  system   as  to   the  imprisonment  of    absconding  debtors,  Nicolson  68-77 

Kespects  in  which  the  maintenance  of  the  old  system  of  proceeding  by  warrant  in  mediatione 
fugcB  is  much  less  necessary  than  in  former  years,  ib  69-71.  73* 

Inoperative  character,  since  the  Act  of  1880,  of  the  wariant  in  rases  of  absconding 

debtors,  Wark  326 Benefit  to  ihe  creditor  under  the  clauses  in   the   present   Bill  as 

regards  meditatione  fuga  warrants,  ti.  327 Explanation  of  witness'  views  for  an 

amended  practice  in  cases  oi  meditatione  fugce  \  suggested  alteration  of  a  certain  provison 
in  the  Bill  on  this  subject,  ib.  340,  341. 

Modification  desirable  as  regards  the  limitation   in  the  Bill  respecting  the  time  for 

which  the  \\  arrant  is  to  continue  in  force,  J.  C.   Thomson  501-504 Approval  of  the 

provision  that  a  debtor  may  be  allowed  to  go  away  if  he  can  show  that  he  takes  nothing 
with  him»  ib.  504-506. 

Statement  as  to  the  provisions  of  tlie  Bill   in  respect  of  meditatione  fugce  warrants 
being  in  the  interest  of  the  creditors,  and  also  of  the  debtor  in  certain  cases,  i/.  C.  Thomson 

605-613.629-631 Liability  of  debtors  to  much  hardship  under  the   present  system 

of  granting  warrants  on  the  oath  of  the  creditor  that  there  is  an  intention  to  abscond; 

illustrations  to  this  effect,  ib.  613-628 Success  of  absconding  debtcrs  in  sometimes 

evading  the  warrant  for  their  detention,  ib.  757,  758 Respect  in  which  tiie  meditatione 

fuga  writ  in  Scotland 'differs  from  the  ne  exeat  regno  in  England,  ib.  770-774. 

Approval  generally  of  the  alterations  proposed  by  the  Bill  as  regards  meditatione  fuga 
\!iarrants  ;  that  is,  if  imprisonment  for  civil  debt  be  not  entirely  abolished,  Chayne  942— 

945 Concurrence  in  tlie  view  that  a  man  applying  lor  i\   meditatione  fugm  warrant 

should  commence  an  action  at  the  same  time  as  in  England,  Bell  1170,  1171. 

Objection  to  imy  alteration  of  the  present  law  of  meditatione  fug  ce  warrants,   it  having 

worked  well,  Lamond  1973,  1074 Objection  to  its  being  necessary  to  commence  an 

action  before  obtaining  a  warrant  of  arrest,  W.  Thomson  2622. 

Much  less  efficacy  of  these  \«arrant8  since  the  abolition  of  imprisonment  for  debt; 

views  of  Mr.   Sellar  to  this  effect,  Nicolson  3084.  3206,  3207.  3281-3289 Furthe 

consideration   of  the  operation  of  meditatione  fugce    warrants,    and  of  the    amended 

regulations  advocated  by  witness,  ib.  3281-329^ Form  of  bond  now  in  force  in  cases 

of  meditatione  fuga,  ib.  3295,  3296. 

Examination  upon  the  question  q{  meditatione  fuga  v^^wi^xii^  with  reference  especially 

to  the  clause  in  the  Bill  for  dealing  with  them,  Wilson  3424-3463 Suggestions  on 

various  points  for  the  amendment  of  sections  in  the  Bill  in  reierence  to  the  granting  of 
the  warrants,  and  the  procedure  under  them  ib.  3420,-3450-^— Information  relative  to 
the  origin  of  the  warrants,  the  law  generally  upon  the  subject,  and  the  alterations  therein 
from  tinje  to  time  ib.  3451-3463. 

Returns  of  prisoners  on  3i&t  March  and  30th  June  \%?t\,App.  161,  162 Return 

of  prisoners  in  the  several  prisons  in  the  year  1881,  ib.  168.  169. 

2.    Question  more  especially  as  to   the  granting  of  Warrants  resting  with  the 
Magistrates,  or  being  confined  to  the  Sheriffs  exclusively  : 

Suggestion   that  the  wariant  for  arresi,  if  retained  at  all,  should  be  granted  only  by 

the  sheriff;  other  amendments  suggested  if  arrest  be  retained  at  all,  Nicolson  74-77 

Grounds  (or  the  proposal  as  regards  meditatione  fugce  wairants  that  the  jurisdiction  of 
issuing  them  should  rest  witti  the  sheiiff,  and  that  the  magistrates  sliould  only  hear  the 
oath  of  the  creditor  on  which  proceedings  are  taken,  J.  C.  Thomson  486-500.  749-751. 
800,  801. 
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JiEDlTATlONE  FUGJE   WARRANTS — continued 

2.  Question  more  especially  as  to  the  granting  of  Warrants,  tfc — continued. 
Advantage  in  the  granting  K>i  medltatione  fugm  warrants  resting  \?ith  the  sheriff  aione, 
though  the  niagii-trate  might  in  the  first  instance  take  the  oalh  of  the  apphcant^    Cheyne 

946-955. Concurrence  in  the  view   tliat  the  granting  of  meditatioftef ugce  yfSiminis 

should  rest  exclusively  with  the  sheriffs  and  not  with  the  justices.  Hell  1 105-1109. 

Grounds  for  objecting  to  the  proposal  that  the  granting  of  medilatione  fugas  warrants 
shall  no  longer  rest  with  the  magistrates  bui  only  with  the  sherifis;  remedy  in  tlie 

debtor  ngsinst  the  creditor  fur  improper  arrest,  Lamond    1847-1858.   1940-1951 

Increased  facilities  to  the  absconding  of  debtors  if  the  issue  of  warrants  in  meditatione 
fugahe  limited  to  the  sheriff  or  sheriff  sub>titute;  illustration  to  this  effect,  W.  Thomson 

2591-2595.  2758-2764 Convenience  in  warrants  being  issued  by  the  justices  in  these 

cases ;  witness  is  not  aware  of  any  instance  of  abuse,  ib.  2595-2600.   2755-2757 

Approval  of  the  practise  at  Hamilton  of  npplying  to  the  sheriffs;  convenience  in  some 
districts  in  the  warrants  bting  issued  by  the  justices,  Archibald  l%^^-i%Qi. 

Statement  in  further  explanation  and  support  of  the  proposal  for  limiting  the  issue  of 
infrf/te<iowtf/t/^«  warrants  to  trained  judges,  and  for  depriving  the  magistrates  of  juris- 
diction in  this  respect,  Nicolson  3083,  3084 Objection  to  applications  for  meditatione 

fugcR  warrants  being  made  in  the  first  instance  to  the  local  justices,  and  to  the  matter 
being  subsequently  completed  before  the  sheriff;  the  granting  of  the  warrant  should  in 
fact  rest  enlirt-ly  with  the  latter  ib.  3089,  3090. 

Approval  of  limiting  to  ihe  sheriff  the  power  of  grantrng  these  warrants  ;  objection  to 
the  proposnl  that  the  oath  of  the  party  applying  might  be  taken  by  the  magistrate,  the 
wairaiit  b(  ing  granted  by  the  sheriff,  Wilson  3425-3428. 

See  also  Sellar,  Mr. 

Minors.  Particulars  in  connection  with  the  case  of  a  minor  imprisoned  in  Glasgow  for  an 
alimentary  debt.  Bell  1099-1103.  1249-1259. 

Moral  EJject  of  Imprisonment.  Witness  much  doubts  whether  the  fear  of  imprisonment 
has  much  deterrent  effect  in  a  moral  sense,  J.  C.  7'homson  814 Bad  effect  of  aboli- 
tion as  regards  the  working  classes  themselves,  in  respect  of  alimentary  debts^ 
W.  Thomson  2590. 

Mothers  of  Illegitimate  Children.  Resort  to  the  power  of  imprisonment  for  alimentary 
debts,  chiefly  by  the  mothers   of  illeuitimate  children  as  an  indirect  means  of  obtaining 

money  from  the  father  or  his   friends,  Nicolson  27-36 Considerable  extent  to  which 

the  right  of  imprisonmeni  is  resorted  to  in  Scotland  by  mothers  of  illegitimate  children ; 
total  of  twenty-eight  cases  on  30th  Jui^e  1881 ;  ib.  37-44. 

Probability  that  the  Legislature  in  deciding  to  retain  imprisonment  for  alimentary  debts 
was  influenced  by  a  feeling  of  sympathy  for  mothers  of  illegitimate  children,  Nicolson 
46-48.      • 

Three  different  motives  from  which  fathers  of  illegitimate  children  are  proceeded 
against  and  imprisoned  by  the  mothers  for  aliment;  belief  thnt  money  is  rarely  exacted 
by  imprisonment  which  could  not  be  got  by  other  means,  J.  C.  Thomson  437,  438. 
601. 

Belief  that  the  mother  of  an  illegitimate  child  might  be  imprisoned  for  aliment.  Bell 

1068,  1069 Difl&cully  of  the  present  remedy  of  civil  imprisonment  in  the  case  of 

destitute  creditors ;  very  small  aliment  awarded  in  some  cases,  Lamond  1809-1815. 

Considerable  difficulty  in  the  case  of  destitute  women  of  enforcing  the  remedy  of 
imprisonment  as  they  cannot  provide  prison  aliment  for  tiie  debtors;  suggestion  that  the 
State  should  provide  the  aliment,  so  that  poor  creditois  might  avail  themselves  more 
eflfectunlly  of  the  law,  Patrick  2008-2013.  2048-2053.  2080,  2081. 

See  also  the  Headings  generally  throughout  the  Index. 


N. 

Nicolson,  James  Badenach.  (Analysis  of  his  Evidence.) — Witness  is  a  member  of  the 
Scottish  Bar,  and  has  devoted  considerable  attention  to  the  question  of  civil  imprison- 
ment, 1,  2. 

Explanation  that  imprisonment  for  alimentary  debts  has  been  excepted  from  the  several 

itatutes   enacted  with  a  view  to  reducing  the  power  of  imprisonment  for  debt,  3 

Right  of  the  creditor,  under  the  general  law  of  imprisonment  for  debt,  as  to  the  imprison- 
ment of  the  debtor,  without  the  intervention  of  a  judge ;  that  is,  after  the  creditor  had 

once  constituted  his  debt,  4-7 Right  of  the  debtor  under  the  Act  of  Grace,  so  called, 

to  claim  aliment  in  prison  from  the  creditor,  the  amount  resting  with  the  judge;  varia- 
tion in  the  amount  from  4  df.  to  i  «•  4  (f .  a  day,  10  d.  being  the  common  figure,  9-15. 
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Iftcolso7i,  James  Badenach.    (Analysis  of  his  Evirienee) — contuiued. 

Power  of  the  debtor  to  apply  to  the  jud^e  for  the  remedy  of  cessio  hontrrum,  whereby 
on  conveying  io  the  creditor  ihe  whole  of  his  goods,  he  would  be  entitled  to  liboration 

from  imptisonment,   16-18 Considerable    reduction  since  the   Fraudulent   Debtors' 

Act  of  1080  in  the  cost  of  obtaining  cessio^  19-21 Origin    of    imprisonment  for  debt 

in  Scotland  on  the  ground  that  a  debtor  di>regarding  the  wiit  issued  from  the  King's 
Court  became  a  rebel  against  the  King,  22-24. 

Exception  of  the  case  of  alimentary  debts  from  the  Act  of  18S0  (43  &  44  Vict  c.  34), 
though  influential  evidence  was  submitted  to  the  Select  Committee  on  the  Bill  against  a 
continuance  of  the  exception,  25,  26 Resort  to  the  power  of  imprisonment  for  alimen- 
tary debtors,  chiefly  by  the  motheis  of  illegitimate  children  as  an  indirect  means  of 

obtaining  money  from  the  fathers  or  their  friends,  27-36 Anomaly  in  the  mother  of 

an  illfgitimate  child  being  entitled  to  recover  only  25.  6£^.  a  week  from  the  father,  whilst 
ahe  is  liable  to  a  much  larger  amount  for  his  weekly  .iliment  in  prison,  27-32. 

Considerable  extent  to  which  the  right  of  imprisnnment  is  resorted  to  in  Scotland  by 
mothers  of  illegitimate  children,  37.  44 Limited  extent  to  which  there  is  imprison- 
ment for  alimentary  debi  as  between  wives  and  husbands;  absence  of  any  case  on 
30ih  June  1881  as  between  parents  and  children,  38-40 Heavy  le^al  expenses  some- 
times included  with  the  alimentary  debt,  and  covend  by  the  right  of  imprisonment, 
4»-43- 

Opinion  that^  with  certain  safeguards,  the  exception  in  the  case  of  alimentary  debts 
ahould   be  removed,  and  that  such  debts  should  be  brought  under  the  piovisions  which 

relate  to  debt  generally,  44.  49-61 Probability  that  the  Legislature  in  deciding  to 

retain  imprisonment  fi»r  alin.eotary  debts  was  influenced  by  a  feeling  of  sympathy  for 
mothers  of  ille«^itimate  children,  45-4H. 

Reference  to  the  provision  in  the  Poor  Law  Amendment  Act  of  1845  whfreby 
fathers  of  illegitimate  children  that  have  become  chargeable  to  the  paiish  may  be  pro- 
ceeded against  and  punished  as  rogues  and  vagabonds,  49 Clause  suggested  whereby 

imprisonment  np  to  six  weeks  may  be  inflicted  upon  any  one  against  whom  a  decree  for 
aliment  has  been  obtained,  at  the  instance  of  the  procurator  fiscal,  and  who  wilfully,  and 
without  excuse,  refuses  or  fails  to  implfment  such  decree;  that  is,  for  a  maximum  period 

of  six  week**  in  each  year,  49-61 Refusal  to  pay  should  under  these  circumstances 

be  treated  as  a  crime,  50 Inexpediency  of  imprisonment  for  alimentary  debts  being 

resorted  to,  as  it  sometimes  is,  as  a  means  of  compelling  marriage  and  of  legitimising 
children,  62-C7. 

Expl;«nation  in  connection  with  the  proceedings  under  the  present  law  in  the  case  of 
debtors  in  meditatione  Jujkb  ;  grounds  for  concluding  that  it  is  not  desirable  to  retain  the 

present  system  as  to  the  imprisonment  of  absconding  debtors,  68-77 Respects  in 

which  the  maintenance  of  the  whole  system  of  proceeding  by  warrant  in  meditatione  fuffce 

is  much  less  necessary  than  in  former  years,  tig.  71-73 Suggestion  that  the  wairant 

for  arrest,  if  retained  at  all,  should  be  granted  only  by  the  sheriff;  other  amendments 
suggested  if  arrest  be  retained  at  art,  74-77. 

Approval  generally  of  the  proposal  for  limiting  to  four  weeks  the  power  of  imprison- 
ment for  local  rates,  78-86.  91-93 Nun-objection   to  the  present  remedies  of  the 

Crown  in  the  event  of  non-payment  of  Crown  taxes,  87-90. 

Information  relative  to  ihe  process  of  law  burrows  and  the  procedure  necessary  00 
the  part  of  aiiy  one  in  fear  of  bodily  harm  from  another;  various  amounts  of  caution 
money  under  a  Scotch  Act  of  1593  which  is  still  in  f'>rce,  95-97.  113-12-2 Explana- 
tion as  to  the  extent  to  which  law  burrows  are  resorted  to;  number  of  applications  to 
the  courts  and  number  granted,  98-102—^ — Approval  of  the  proposal  in  the  present  Bill 
for  the  abolition  of  law  burrows;  question  hereon  whether  there  is  not  a  remedy  under 
the  criminal  law  for  the  protection  of  persons  in  fear  of  violence  from  others,  103-112. 
123»  >24. 

Evidence  in  explanation  and  approval  of  the  proposal  in  the  Bill  for  the  partial  aboli- 
tion of  imprisonment  ad  factum  prcestandum  ;  reference  more  especially  to  cases  of  refusal 

of  signature  to  deeds,  125-137 Circumstance  of  the   foregoing  proposal  in  the  Bill 

having  been  approved  by  the  body  of  writers  to  the  signet,  130-134. 

Satisfaction  expressed  with  the  proposed  n)inimum  of  1  «.  a  day  as  the  amount  of  ali- 
mentury  allowance,  138-140 In»prnvement  under  sub-section  2  of  the  Bill  as  provid- 
ing that  the  sum  deposited  (to^.)  when  a  debtor  is  put  in  prison,,  should  be  liable  for 
his  maintenunce  f n  m  the  time  of  his  imaiceration,  140,  141. 

[Second  Examination.] — Evidence  in  further  support  of  the  proposal  that  a  person 
wilfully  refusing  to  t^atisfy  a  decree  for  an  alimentary  debt,  should  be  liable  to  criminal 
imprisonment,  with  the  provision  that  action  must  be  taken  through  the  procurator  6&cal, 

306^«  3060-3076.  3123 Explanation   that  witness  does  not  advocate  abolition  of  the 

present  system  without  substituting  an  alternative,  3059 Piobabilitv  of  public  opinion 

bein»i  favourable  to  the  proposed  alternative;  inexpediency  of  legislating  m  advance  of 
public  opinion  ;  3065.  3073-3076.  3183. 
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Nicolsony  James  Badenach.    (Analysis  of  his  Evidence) — continued. 

Precedents  in  the  existing  law  for  treating  liability  for  civil  debt  as  a  criminal  offence; 
opinion,  moreover,  that  a  man  who  wilfully  neglects  the  duty  of  provi(lin'4  for  hia  offspring 

is  a  criminal,  3066-3072.  3094-3103.  318-2-3196.  3^75-3278 Question  considered 

whether  it  would  not  be  well  to  extend  to  Scotland  the  provisions  in  Section  5  of  the 
Entjiish  Act  of  1869  ;  it  being,  however,  important  in  such  case  to  confine  the  principle 

of  judgment  summonses  to  alimentary  debts,  3077-3079.  3123 Clause  prepared  by 

witness  following  very  much  on  the  lines  of  Section  5  of  the  Act  of  186^;  proposal  that 
a  person  sent  to  prison  under  this  clause  should  be  dealt  with  as  if  he  had  been  guilty  of 
contempt  of  court,  3079.  3085,  3086,  3094-3^03-  3130-  3>97-  3-201.  3264-3'259- 

Opinion^hat  w!)en  a  man  is  able-bodied  and  is  earning  waoes  it  should  be  accepted  as 
proof  of  his  ability  to  pay  an  alimentary  debt,  3080— Conclusion  that  the  expense 
connected  with  procedure  in  the  sheriff's  court  under  a  system  of  judgment  su.nmonses 
would  not  be  a  formidable  objection,  3081,  3082. 

Statement  in  further  explanation  and  support  of  the  proposal  for  limiting  the  issue  of 
meditatione  fug(B  warrants  to  trained  judges,  and  for  depriving;  the  magistrates  of  juris- 
diction  in  this  respect,  3083,  3084 Much  less  efficacy  of  these  wari*auts  since  the 

abolition  of  imprisonment  for  debt;  views  of  Mr.  Sellar  to  this  elFect,  3084.  3206,  3207 

3281-3289 Contemplated  renewal   of  imprisonment  for  an  alimentary  debt  without 

a   fresh  decree  on  each  occasion,  3087.3124,3125 Considerable  difficulty  of  the 

question  whether  the  costs  in  alimerttary  cases  should  give  a  right  to  criminal  imprison- 
ment ;  doubt  as  to  ihe  expediency  of  any  alteration  on  this  point,  3088.  3126-3129. 

Objection  to  applications  for  meditatione  f ages  warrants  being  made  in  the  first  instance 
to  the  local  justice  s,  and  to  the  matter  being  subsequently  completed  before  the  sheriff; 

the  granting  of  the  wnrrant  should  in  fact  rest  entirely  with  the  latter,  3089,  3090 

Pi ecedent  for  recurrent  imprisonment  for  the  same  debt,  3091 Clause  proposed  re- 
specting recurrent  imprisonment;  that  is,  at  intervals  of  not  less  than  six  months,  3091- 

3093-  3*'2lO-32l2. 

Further  evidence  in  detail  upon  the  subject  of  law  burrows,  witness  advocating  the 
abolition  of  the  la.v  on  several  grounds,  and  submitting  ih  it  there  is  sufficient  remedy 
undt-r  the  common  law  when  violence  is  threatened  against  any  person,  3104-3122. 

3131-3177.  3260-3271 Stitement  as  to  public  opinion  being  now  strongly  opposed  to 

the  process  of  law  burrows;  reference    hereon  to  the  views  of  Lord  Gifford,  Ix)rd 

Ardmillan,   and  Sheriff  Barclay,  3114-3121 Strong  objection  of  Sheriff  Barclay  to 

the  system  of  law  bunows ;  recent  letter  from  him  referring  to  law  burrows  as  a  rehc  of 

barbarism,  3117.  3163-3168 Limited  weight  attached  to  the  views  of  the  writers  to 

the  signet  in  approval  of  law  burrow.%  3119-3121 Main  objection  that  a  man  may 

obtain  law  burrows  on  his  own  oath  without  adducing  any  evidence,  3122.  3140. 

Kemedy  feasible  as   regards   the   objection  of  parochial  boards  to  the  abilitioa  of 

impiisonment  for  alimentary  debt,  31 79-3181 Consideration  of  the  question  as  to 

the  time  at  the  disposal  of  procuratoi's  tiscal  for  taking  action  against  persons  liable  for 
alimentary  debts,  and  as  to  tiie  probable  necessity  of  remunerating  those  whose  time  is 
already  fully  occupied,  3202-3205.  3210-3223 — ^Consultation  by  witness  of  Mr.  Seller 
(sheriff' clerk  of  Lanarkshire)  in  reference  to  the  proposed  clause  respecting  meditatione 
fugce  warrants,  3206-3209. 

Approval  of  an  amendment  of  the  alternative  clause  suggested  by  witness  in  respect 

of  the   system    of  judgment   summonses;  that  is,   as   regards   costs,   3224-3232 

Concurrence  in  the  view  that  the  onus  of  establishing  inability  to  pay  should  rest 
with  the  father  of  an  illegitimate  child;  witness  will  submit  an  amended  clause  to  this 

effect,  3233-3249 Opinion  as  to  the  sufficiency  of  six  weeks'  imprisonment,  biennially^ 

as  a  compulsitor  to  payment,  3250-3253. 

Explanation  relative  to  the  evidence  required  in   Scotland  as  proof  of  the  paternity 

of  an  illegitimate  child,  3272-3274 ^Disapproval  of  an  increase  of  offences  for  which 

persons  can  be  prosecuted  criminally;  approval  on  the  whole  of  treating  as  a  civil 
offence  before  the  sheriff,  tlie  refusal  to  pay  an  alimentary  debt,  rather  than  of  imposing 
criminal  imprisonment,  as  first  suggested  by  witness,  3275-3279. 

Further  consideration  of  the   operation   of  mfiditatione  fagtt   warrants,   and  of  the 

amended   regulations    advocated    by   witness,   3281-3295 Further    explanation   in 

connection  with  the  power  of  the  creditor  under  the  Act  of  1880  to  apply  for  a  cessio 

£o;2ortt/n  against  the  creditor;  non-imprisonment  if  there  be  no  funds,  3282-3288 

Form  of  bond  now  in  force  in  cases  o{  meditatione  fugce^  3296>  3296. 

O. 

Igin  of  Impruonment  fur  Debt.    Origin  of  imprisonment  for  debt  in  Scotland  on 
ground  that  a  debtor   disregarding  the  writ  issued  from  the  King's  Court  became  a 
rebel  against  the  king,  Nicolson  22-24. 
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Paisley.  Representation  by  witness  of  the  Paisley  Abbey  Parochial  Board  of  which  he  si 
chairman  ;  unanimous  view  of  the  board  that  imprisonment  for  alimentary  debts  should 

be  retained  as  a  means  of  compulsory  payment^  Cochratte  2457-2466.  2480 ^Valuable 

deterrent  effect  of  impiisonmenty  whilst  witness  is  not  aware  of  any  hardship  in  the 

enforcement  of  the  law  at  Paisley,  ibi  2459-2472 Belief  that  women  are   not  aided 

by  the  Paisley  Abbey  Parochial  Board  in  proceeding  against  the  putative  fathers  of  their 
children  or  in  providing  prison  aliment  for  them,  ib,  2478-2480. 

Parents.  Value  of  the  power  of  imprisonment  in  the  case  of  children  liable  for  (he  aliment 
of  their  parents,  though  the  power  may  never  be  put  in  force,  fV.  TA<>mion  2732-2735; 
Brown  3305-3310.  3346.  3357,  3358. 

Parochial  Boards.  Explanation  that  parochial  boards  have  no  riglit  to  pay  aliment  in 
connection  with  civil  imprisonment,  and  that  their  powers  are  not  effected  by  the  present 

Bill,  fVark  255-260 Doubt  as  to  the  power  of  parochial  boards  to  pay  out  of  the 

rates  the  alimentary  debts  of  persons  imprisoned,  J.  C.  Thomson  802,  803.  849-857. 

Belief  that  women   are   sometimes    encouraged   by   the   pnrochial    boards   to   take 

proceedings,    Cheyne  1024,   1025 Opinion  as  to   the  illegality  of  any  advances   by 

parochial  boards  in  aid  of  the  prison  aliment  of  putative  fathers.  Bell  1 177-1 179. 

Decided  objection  not  only  by  the  St.  Culhbert's  Parochial  Board,  but  by  the 
parochial  boards  generally  througout  Scotland,  to  the  abolition  of  imprisonment  in 
alimentary  cases,  without  a  substitute,  Craig  1702-1705. 

A^sistaiue  sometimes  given  by  the  Hamilton  Parochial  Boards  and  by  witness,  to 
incarcerating  creditors  by  providing  the  deposit  of  10^.  required  to  be  paid  for  prison 
aliment;  he  is  not  aware  of  any  boards  advancing  more  than  \o s,,  Archibald  2955- 

2960.  2975-2992.  3038-3040 Ccmsideration  of  the  legal   powers  or  provisions  under 

which  parochial  boards  advance  money  in  aid  of  the  incarcerating  creditor  towards  the 
maintenance  of  debtors  who  are  not  paupers,  li.  2989-2992.  3041-3047. 

Remedy  feasible  as  regards  the  objection  of  parochial  boards   to   the  abolition  of 

imprisonment   for    alimentary    debt,   Nladson    3179-3181 Objection   to    the    Civil 

Imprisonment  Bill  on  the  ground  mainly  that  it  would  interfere  with  the  power  of 
parochial  boards  to  enforce  payments  from  the  children  of  parents  who  have  come  upon 
the  raies,  Brown  3299-3303. 

Statement  in  favour  of  the  parochial  boards  having  a  power  of  prosecuting  in  cases 
of  alimentary  debts;  belief  that  they  often  give  assistance  to  women  who  prosecute  in 
these  cases,  Wilson  3384-3392-  3503>  8604.  3565?  3566.  3.576-3579- 

See   also     Cambusnethan,  Debtors    (Scotland)     Act.  Dundee.  England. 

Paideg.         Poor  Law  Amendment  Act  of  1846. 

Paternity  {Illegitimate  Children).     Necessity  of  corroborative  evidence  in  addition   to  the 
oath  of  the  woman  respecting  the  paternity  of  an  illegitimate  child,  Wark  399-406    ■ 
Different  causes  of  refusal  to  pay  aliment  where    a'*\arded  by  the  court;  statement  . 
hereon  as  to  the  fact  of  paternity  requiring  proof  by  evidence  in  addition  to  the  oath  of 
the  woman,  J.  C.  Thjomson  804-810.  858. 

Character  of  the  evidence   usually  required   in  order  to  e^tablish  paternity,  Cheyne 

935-938 Statement   to  the  effect    that  a  decree  in  absence  of  the  debtor  is  not 

necessarily  an  admission  of  paternity,  ib.  1015-ioig. 

Very  limited  expense  involved  as  a  rule  by  the  proceedings  in  fixing  the   paternity  of 

illegitimate  children  in  England,  J/exand^r  1652-1671 Belief  as  to  the  great  care 

exercised  by  the  Scotch  courts  in  determining  the  question  of  paternity,   IV.    ITiomson 

2646,  2647 Satisfactory  practice  at  present  in  determining  the  paternity  in  bastardy 

cases  in  Scotland,  Archibald  2886-2888. 

Explanation  relative  to  the  evidence  required  in  Scotlaud  as  proof  of  the  paternity  of 

an    illegitimate  child,  Nicolson  3272-3274 Information    as  to  the  practice  of  the 

sheriffs  courts  as  to  the  evidence  required  in  proof  of  paternity  in  bastardy  cases; 
partial  inaccuracy  of  a  statement  by  Mr.  Nicolson  on  this  point,  Wilson  3490-3492. 

Payment  of  Alimentary  Debts.     See  Recovery  of  Payment. 

Patrick^  William  Smith  Neill.  (Analysis  of  his  Evidence.) — Extensive  experience  of 
witness  as  a  solicitor  at  Dairy,  in  Ayrshire ;  he  has  been  largely  engaged  in  sheriff  court 
practice  at  Kilmarnock,  and  has  acted  as  agent  for  the  poor  in  numerous  affiliation  cases, 
1979-1987.  2020-2028.  2215,  2216. 

Different  classes  of  persons  proceeded  against  by  witness  for  the  maintenance  of  their 
illegitimate  children;  belief  as  to  their  ability  to  pay  in  almost  every  instance,  1988- 
1994.  2008,  2009 Practice  of  late  in  the  Ayrshire  courts  to  award  not  less  than  8/. 
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Patrick^  William  Smith  NeilL     (Analysis  of  his  Evidence) — continued. 

a  year  for  the  maintenance  of  an  illegitimafe  child,  1995,  1996 Entire  inadequacy  of 

the  power  of  iirrestment  of  wages  as  a  remedy  in  lieu  of  imprisonment  for  alimentary 
debts;  grounds  for  (his  statement,  especially  in  the  case  of  minors,  1997-0007.  2085* 
•2267-2-275.  2288-2294. 

DiBicultv  in  the  case  of  destitute  women  of  enforcing  the  remedy  of  imprisongient,  as 
they  cannot  provide  pi ison   aliment  fur  the  debtors;  suggestion  that  the  State  should 

fjrovide  (he  aliment,  so  that  poor  creditors  might  avail  themselves  more  effectually  of  the 
a^Vj  2008-2013.  2048-2053.  2080,  2081 Great  value  of  the  fear  of  imprisonment  in 

inducing  men  to  pay,  2014-2017 Effect  of  actual   imprisonment  in  compelling  pay! 

nieiit  or  satisfactory  arrangement-*  for  payment ;  particulars  hereon  relative  to  the  cases 
in  wiich  witness  has  been  engaged  in  the  Kilmarnock  Court,  2018-2028.  2038. 

Kx]»lanation  in  reference  to  the  benefit  of  cms/o  to  (he  debtor;  means  (hereby  not 
only  of  getting  out  of  prison,  but  of  escaping  imprisonment,  2029-2035.  2o;",5.  2057-2960. 
— ^Result  of  witness'  experience  that  imprisonment  is  never  resorted  to  by  the  women 
us  a  means  of  compelling  marriage,  2039-2043. 

Entire  disapproval  of  che  proposal  in  the  present  Bill  for  the  abolition  ot  imprisonment 

for  alimentary  in  debts,  unless  some  other  remedy  be  provided,  2044-2048 Objeciion 

to  m\  extension  of  the  Hoth  seciion  of  the  Poor  Law  Act  of  1845  as  a  means  of  meeting 
the  case  of  fntheis  of  illegitimate  children,  and  in  lieu  of  (he  present  law,  2047,  2048. 

21^6 Grounds  for  preferring  that  1  he   lighl  to   imprison  should   still  rest  with    the 

creiliiur  rather  than  be  exercised  by  the  judge,  2053.  2069.  2133-2136. 

Approval  of  recurrent  impiisonment  for  the   same  debt,  if  the  man  will  not  pay  nor 

mull  rt  Jike  to  pay,  2054,  2055 Objecti(;n  to  pi  oof  of  ability  to  pay  being  necessary 

before  imprij^onment,  2056-2067 Beliel' that  imprisonment  is  not  resorted  (o  njerely 

for  vindictiveness,  but  <mly  in  the  belief  that  the  debtor  can  pay,  2056'.  2067,  2068. 
2077-2079. 

Grounds  for  objecting  to  ])roreedings  through  the  procurator  fiscal,  2069 Necessity 

of  increased  charge  if  (he  procurators  fiscal  act  as  prosecutors,  as  proposed,  2070-2076. 

Witness  submits  particulars  in  much  detail  relative  (o  (he  case  of  Bryce  v.  Walker 
(in  u  liich  he  acted  as  agent  for  the  former),  together  wi(h  correspondence,  and  with 
sundry  explana(ions  in  reply  (0  statements  by  Dr.  Canr.cron,  and  by  way  of  justification 
of  lie  proceedirgs  laken  against  Walker,and  of  his  lengthened  imprisonment,  2082- 
212R.  2147  et  seq. 

Staten.ent  that  witness  is  nut  aware  of  any  instance  of  an  alimentary  debtor  having 

Riiflered   hardship  or  injustice  from   imprisonment,  2128,  2129 Belief  that  without 

the  power  of  imprisonment  alimentary   debts  would  be  impossible  of  recovery,  2130, 

2131^ Expediency  of  the  debtors  being  treated  in  prison  like  criminal  prisoners,  and 

being  required    to  work,  2132.  2138-2143 Ncn-objection  to  the  aliment  in  prison 

being  provided  by  the  debtor's  friends,  2137. 

Finther  statement  as  to  the  facility  to  liberation  from  imprisonment  by  cessio;  means 

lliereljy  of  escaping  imprisonment  altogether  in  most  cases,  2144,  '-^262-2266 Sundry 

explanations  in  letter  from  (he  inspector  of  Dairy  parish,  2214 Information  relative  to 

the  proportion  of  undefended   affiliation  cases  in  the  Kilmarnock  Court,  2263-2266 

Will  ess  repeats  that  the  remedy  of  imprisonment  with  criminal  consequences  should  be 
made  much  easier  to  mo(hers  of  illegitimate  children,  2276-2287. 

Poor  Lf/w  Amendment  Act  o/*1 846.  Reference  to  the  provision  in  the  Poor  Law  Amend- 
ment Act  of  1845,  whereby  fathers  of  illegi(imate  children  that  have  become  chargeable 
to  the  palish  may  be  proceeded  against  and  punished  as  rogues  and  vagabonds, 
Nicohon  49. 

Approval  of  the  application  of  the  80th  section  of  the  Poor  Law  Act  of  1845,  in  lieu 
of  the  present  law  respecting  alimentary  debts  ;    entire  jigreement  with   Mr.   Nicolson's 

suggti^tions  on  (his  point,  W^arA  314-321 Suggestion  that  the  80th  section   of  the 

Act  of  1845  be  applied  in  the  case  of  alimentary  debtors  who  refuse  to  pay  ;  functions 

to  le  exercised  in  the  matter  by  the  procurators  fiscal,  Bell  1037-1043.   1 193-1202 

Saiisfectory  working  <»i  this  section  in  poor  law  cases,  ib,  1221 Treatment  as  ciimiBal 

prisfioners  of  persons  committed  under  section  80  of  the  Poor  Law  Act  of  1845,  Buglass 
1440-1446. 

Hxfilanation  that  satisfaction  would  be  given  if  simultaneously  with  the  present  Bill  a 
certain  lemedy  were  provided  in  poor  law  cases  upon  the  basis  of  the  8oth  section  of  the 

Poor  Law  Act  of  1845,  Craig  1705-1725 ValuableoperationofUie  power  of  imprisoa- 

inent  with  hard  labour  under  the  foregoing  section  in  certain  cases,  tA.  1726-1731. 1746- 
175C— — SuflSciency  of  the  power  already  possessed  by  parochial  boards  in  certain  oases 
under  the  Act  of  1845,  so  that  the  present  Bill  is  not  objected  to  as  regards  abolition  of 
imprisonment  for  aliment  in  these  cases,  ib.  1746-1756* 

Objection  to  an  extension  of  the  80th  section  of  the  Poor  Law  Aet  of  1845  as  a  means 
of  meeting  the  case  of  fati)ers  of  illegitimate  children,  and  in  lieu  of  the  present  law, 

Patrick 
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Beport,  i86a — coniintunL 

Poor  Law  Amendment  Act  of  1845— continued. 

Patrick  2047,  ^^48.  2146 Very  little  use  of  the  80th  section  of  the  Poor  Lnw  Act  of 

1845  as  regards  proceedings  by  parorliial  boards  on  the  pa  it  of  mothers  of  illegitimate 
children ;  reference  hereon  to  the  practice  of  the  Canibusr.elhan   board   in  these  cases, 

JV.    Thomson  2656-2661.  2663-2665.    2785-2788.     2803,    2804 Explanations    in 

connection  with  the  inoperativeness  of  the  80th  section  of  ihe  Act  of  1845,  as  well  as 
with  the  practice  of  the  poor  agents  in  bringing  cases  before  thesheriff,  the  imprisoninenift 
being  very  few,  Archibald  2894-2904.  2962-2974.  3048-3054. 

See  also  Parochial  Boards. 

Poor  Rates.  Way  in  which  the  unconditional  abolition  of  imprisonment  in  alimentary 
cases  would  cause  a  material  increase  of  parochial  rates,  fF.  Thomson  2588,2589.  2730, 
273». 

Prison  Discipline.  Prejudicial  and  deteiiorating  effect  of  civil  imprisonment  in  the  case  of 
debtors;  ditficulty  of  sstrict  prison  discipline,   Bell  1086-1089.    1096.    1141.   1174-1176. 

1280 Amended  system  proposed  by  witness  as  regards  the  prison  a'imentof  debtors  ; 

advantage  as  regards  discipline  in  their  being  under  the  sanie  rules  as  criminal  prisoners 
in  respect  of  diet,  6cc,  ih.  1090-1096. 

Importance  of  the  improved  discipline  in  prison  if  debtors  refusing  to  pay  were 
comn»itted  for  contempt  of  court,  Buglass  1407-1413.  1434-1439.  1447-1452. 1475-1478. 

1533 Expediency  of  the  debtors  being  treated  in  pri'^on   like  cnminal  prisoners,   and 

beinir  required  to  work,  Pa/ricA  2132.  2138-2143 Advantage  if  alimentary  debtors 

were  subject  to  the  same  prison  discipline  as  other  debtois,  Taylor  2377.  '-2383-- 388. 

Explanation  that  under  witness'  scheme  the  debtor  should  not  be  sent  to  prison  as  a 
criminal  subject  to  hard  labour  nor  obliged  to  associate  with  the  criminal  prisoners,  but 
should  be  subjectt  d  to  str'cr  discipline  and  required  to  work,  W.  Thomson  2637-2644. 
2648,  2649. 2651-2655.  2798-2802. 

Resolution  of  the  Committee  that  the  incarcerated  debtor  shall  be  subject  t  >  the 
enactments  and  rates  as  to  maintenance,  work,  discipline,  Jcc.,  wl»ich  apply  10  the  class 
of  prisoners  committed  for  contempt  of  court.  Rep.  ix. 

See  also   Aliment  in   Prison.         Contempt    of    Court.         Criminal   Imprisonment. 
Work. 

Procurators  Fiscal: 

Evidence  in  favour  of  the  refusal  to  pay  alimentary  debts  being  made  a  quasi  criminal 
offence,  and  being  [.unishable  by  imprisonment  or  fine  ;  that  is,  coupit-d  \\i«h  ihe  condition 
that  the  procurator  tipcal  shall  take  proceedirjgs  or  be  a  party  to  them,  Nicolson  49-6K 
3060-3076.  3123;  J.  C  Thomson  446-483.  582-586.  596-600.  681-688.  743-74^- 

Op  nion  that  the  proceedinjis  taken  by  the  procurator  fiscal  should  be  at  the  cost 
of  the  Crown ;  alternative  liability  contemjilated  also  in  the  private  prosecutor, 
J.  C.  TAowi^on  459-465.  596-600— Way  in  which  the  procurator  fiscal  should  be  set 
in  motion,  if  non-payment  of  alimentary  debts  were  a  criminal  offence,  ib.  791,  792. 

AniicipateH  decrease  of  objection  on  the  part  of  procurators  fiscal   to  the  amendments 

roposed  by  the  present  Iliil,  J.  C.  Thomson  815-817 Safeguard  against  extortion 

y  requiring  thec^onsent  of  the  procurator  fiscal  upon  proceedings  being  taken,  ib.  864. 

Considerable  increase  necessary  in  the  salaries  of  procurators  fiscal  if  charged  with  the 
duty  of  taking  action   in  alimentary  cases ;  much  less  expense  under  witness'  scheme, 

Cheyne  925-931.  1004-1014 Necessity  of  an  information  before  the  procurator  fiscal 

as  a  condition  of  his  proceeding  against  fathers  of  illegitimate  children.  Bell  12(^3-1206 

Necessity  of  increasing  the  salaries  of  procurators   fiscal  if  the  proposed  duty    be 

thrown  upon  them,  Lamand  1804-1807. 

Grounds  for  objecting  to  proceedings  through  the  procurator  fiscal,  Patrick  2069. 

Necessity  of  increased  charge  if  the  procurators  fiscal  act  as  prosecutors  as  proposed, 
ib.  2070-2076. 

Approval  of  imprisonment  taking  place  on  the  petition  of  the  procurator  fiscal,  Taylor 

^359*2366.   2371-23^6 Probability  of  some  procurators  fiscal  being  so  fully  worked 

already  that  they  would  require  additional  payment  if  they  prosecuted  in  cases  of 
alimenlaiy  debts,  i4.  2371-2376. 

Objection  to  its  resting  not  with  the  creditor  but  wiih  the  procurator  fiscal  to  take 
proceedings  agamst  alimentary  debtors  as  for  a  quasi  criminal  offence ;  great  increa^^e 
of  duties  to  be  thrown  thereby  upon  these  officers,  W.  Thomson  2555-2564.  262v;,  2624. 

2653 Large  increase  in  the  duties  of  the  fiscals  if  the  mothers  of  illegitimate  children 

could  put  them  in  action  after  obtaining  a  decree,  Archibald  2830-2838. 

^88.  D  D  2  Consideration 
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Report,  1882 — continued. 


Procurators  -F/^CvIl— continued. 

Consideration  of  ilie  question  ns  to  the  time  at  the  disposal  of  procurators  fiscal  for 
taking  action  agaiast  persons  liable  for  alimentary  debts,  and  as  to  the  probable 
ueressity  of  remunerating  those  whose  time  is  already  fully  occupied,  iVi'cofoow  3202- 

3205,  31210-3223 The  procurators  fiscal   might  not  be  able   to   find  time  for   tlie 

proposed  work,  H^ilson  3384.  3545. 

FubUc  Opinion.     Belief  that  public  opinion  in  Scotland  will  gradually  become  more  fivour- 
able    to    the  proposed    abolition    of  the    law   of  imprisonment  for   aliaientary   debts> 

J,  C.  Thomson  762,  763 Probability  of  public  opinion  being  favourable  to  the  proposed 

a]t<^rnallve;  inexpediency  of  legislating  in  advance  of  public  opinion,  iVifco&o?i  306.5, 
3073-3076.3183. 

Putative  Fathers  {Illegitimate  Children).    See  the  Headings  generally  throtighout  the  Index, 


R. 

Mandali  v,  Johnston.    Illustration  in  the  case  of  Randall  v.  Johnston  of  the  abuse  to  which 
the  process  of  law -burrows  is  liable,  Wilson  3479,  3480. 

Rates  and  A  ssessmeiits.     Approval  generally  of  the  proposal  for  limiting:  to   four  weeks  the 
pouer  of  imprisonment   for  local  rates,  Nicolson  78-86.  91-93;    Wark   336;   Cheyne 

96t>,  957 Evidence  in  favour  of  all  local  rates  being  made  preferable  debts  and  of  the 

abolition  of  iniprijfonment  in  cases  of  non-payment,  J.  C.  Thomson  508-516.  632-642. 

Su^<:e^(ion  that  the  limit  of  imprisonment  fur  rates  might  be  six  weeks  or  two  months; 

witness  however  has  not  studied  this  question,  i/^//  1110-1112.  1273 Non-objection 

to  the   prcpoeal   for  limiting  imprisonment  for  rates  and    assessments  to  four   weeks, 
"  Lamond  1859-1861. 

E.\ce|'tJon  taken  to  the  proposal  for  limiting  to  four  weeks  the  period  of  imprisonment  for 

non-fjij  vment  of  rates  and  asessments,  W.  Thomson  26oi''26o^.2'j6s-2';Si Disapproval 

of  tlie  fnoposed  period  of  imprisonment  for  non-payment  of  rates;  expediency  of  adopting 
the  i-ciile  under  the  Summary  Jurisdiclion  Act  of  1881,  Wilson  3464-3472.  3559,  3560. 

ReFolulion  of  the  Committee  that  it  would  be  expedient  to  limit  the  period  of  impriso'n-t 
ment  for  non-payment  of  rates  and  assessments,  so  that  it  shall  not  exceed  six  weeks  in 
respect  of  failure  to  pay  the  rates  and  assessments  due  to  a  particular  rating  authority  for 
one  year,  Rep.  vii,  viii. 

Ste  also  Aberdeen.         Dunblane. 

Recovery  of  Payment  {Alimentary  Debts): 

Witness  submits  particulars  of  some  cases  of  imprisonment  for  alimentary  debts, 
and  arg^ieF  that  civil  imprisonment  is  not  an  effectual  mode  of  obtaining  payment  of  such 

debts,  Warh  145  et  seq. Result  of  careful  consideration  and  inquiry  by  witness  that  he 

is  tiattsfit^d  of  the  futility  of  enforcing  by  imprisonment  the  payment  of  alimentary  debts, 
i4-  302^305.  368-373.  377,  378.  385-388.  398.  407-409.. 

Instance  of  the  effect  of  the  present  system  in  exacting  payment  out  of  the  pockets  of 

other   fieople  than  the  true  debtor,  J.    C.    Thomson  438.567-571 Conclusion  that  . 

in)prisonnient  as  for  a  criminal  offence  would  be  a  much  better  compulsitor  for  brino;ing 

forth    money  than   imprisonment  for  civil  debt,  ?J.  466,467.  482,483 Doubt  as  to 

criminal  imprisonment  being  more  resorted  to  than  civil  imprisonment  merely  as  a  com^ 
pnhifor  to  draw  money  from  relatives ;  check  through  the  procurator  fiscal  in  the  former 
cas^e,  iL  720-722.  752-754. 

Canclnsion  that  imprisonn  ent  as  a  compulsitor  to  payment  of  alimentary  debts  is  an 
entire  failure,  and  should  be  abolished  in  favour  of  some  simple  substitute  or  remedy, 
Bvgla.ss  1356-1360.  1406. 

Value  of  imprisonment  or  of  the  liability  thereto,  as  a  compulsitor  to  payment  of  ali- 
ment by   fathers  of  illegitimate  children,  Cheyne  890-892.  932-93/1,  939-941 Great 

value  of  the  power  of  imprisonment  as  a  compulsitor  to  payments  by  sons  and  daughters 
in  support  of  their  parents  as  well  as  in  the  prevention  of  chargeabilty ;  that  is,  though 
actual   imprisonment  has    not  been  resorted   to,    Craig   1698-1705.   1732-1737.   1745. 

1757-1771 Value  of  the  fear  of  imprisonment  in  inducing  putative  fathers  to  come 

lo  tei  me,  though  actual  imprisonment  maybe  rarely  resorted  to,  Lamond  1785,  1786. 
1792.  1880. 

Effect  of  actual  imprisonment  in  compelling  payment  or  satisfactory  arrangements  for 
payment;  particulars  hereon  relative  to  the  cases  in  which  witness  has  been  engaged  in 

the  Kilmarnock  Court,  Patrick  2018-2028.  2038 Belief  that  without  the  power  of 

impriponment  alimentary  debts  would  be  impossible  of  recovery,  Patrick  2130,  2131; 
W*  Thomson  2504,  2505.  2528,  2529. 
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Recovery  of  Payment  (Alimentary  Debts)— continved. 

Computatiqn  that  in  witness'  district  (Lanark)  eight  out  of  every  (en  warrants  of 
imprisonment  in  alimentary  cases  are  effectual   in  compelling^  payment  without  actual 

imprisonment,  fV.  Thomson  2494-2497.  2782-2784 Illustration  in  tlie  case  of  persons 

sentenced  to  fine  or  imprisonment  (as  at  the  Wishaw  Police  Conn)  of  the  efficacy^  of 

imprisonment  as  a  means  of  enforcing  payment,  lA.  2582-25H7 Further  information 

as  to  (he  result  of  witness*  experience  in  connection  with  decrees  against  alimentary 
debtors,  and  tis  to  the  value  of  imprisonment  in  order  to  enforce  payment,  z6.  2666-2703, 
2715-2717. 

Gieat  value  attached  to  the  power  of  imprisonment  of  alimentary  debtors  as  a  compulsitor 
to  payment,  the  debtors  beinc;,  moreover,  almost  always  able  to  pay,  Archibald  28 1 0-2820. 

2913-2951.3007-3035 Efficiency  of  the  power  of  criminal  imprisonment  in  cases 

where  the  power  of  civil  imprisonment  has  been  a  failure,  Wilson  3380.  3514,  3515. 

See  also  Ability  to  Pay.         Abolition  or  Amendment  of  the  Law.  Arrestment  of 

Wages.         Dundee.         Education  Act         Glasgow.         Recurrent  Imprisonment. 

Recurrent  Imprisonment.     Amendment  desirable  as  regards  the  liability  of  a  man  to  be 
kept  continuously  in  prison  whenever  the  charge  for  payment  expires ;    obstacle  to  his 

taking  legal  proceedings  for  his  protection,  W:/rfc  333-335.  389,  390 Conclusion  as  to 

the  unreasonableness  of  the  present  law,  whereby  a  debtor  may  be  kept  in  prison  so  long  as 
aliment  is  paid  for  him,  J.  C.  Thomson  759-761 Proposal  that  the  amended  proce- 
dure suggested  by  witness  should  be  competent  for  each  term's  aliment,  there  being  but 
two  imprisonments  in  one  year,  Cheyne  912-914. 

Long  and  indefinite  periods  for  which  putative  fathers  may  be  kept  in  prison;  instance 
of  a  man  having  been  kept  in  Ayr  prison  for  842  days,  J^^//  1159-1163.  1172,  1173» 

1225-1230 Limit  suggested  as  regards  repeated  imprisonments  of  the  same  debtors, 

and    the    length    of   imprisonment  on   each  occasion,   ib.   1198-1202 Approval  of 

recurrent  imprisonment  for  the  same  debt,  if  the  man  will  not  puy  nor  undertake  to  pay, 
Patrick  2054,  2055;    W.  Thomson  25^5-2567.  2618-2621. 

Contemplated  renewal  of  imprisonment  for  an  alimentary  debt  without  a  fresh  decree 

on  each  occasion,  Nicolson  3087.  3124,  3125 Precedent  for  recurrent  imprisonment 

for  the  same  debt,  ib.  3091 Clause  pn»posed  respecting  recurrent  imprisonment; 

that  is,  at  iutervdls  of  not  less  than  six  months,  ib.  3091-3093.  321 0-32 12 Power  of 

recurrent  imprisonment  in  the  same  case,  though  not  strictly  for  the  same  debt,  Wilson 
3381-3383. 

Resolution  adopted  by  the  Committee  on  the  subject  of  repeated  imprisonment  for 
the  same  debt.  Rep.  ix. 

See  also  England. 

Retrospective  Legislation.     Extent  to  which  the  proposed  Act  should  be  retrospective  in 
its  operation,  Thomson  719. 

Right  of  Imprisonment  {Alimentary  Debts).     Right  of  the  creditor,  under  the  general   law 
of  imprisonment  for  debt,  as  to  the  imprisonment  of  the  debtor,  without  the  intervention 

of  a  judge;  that  is,  after  the  creditor  had  once  constituted  his  debt,  Nicolson  4-7 

Grounds  for  preferring  that  the  right  to  imprison  should  still  rest  with  the  creditor  rather 
than  be  exercised  by  thejudge,  Patrick  2053.  2069.  2133-2136. 
See  also  Criminal  Imprisonment.         Procurators  Fiscal. 

S. 

St.    CuthberCs    Parish   {Edinburgh).     Petition    by  the   Board  of  St.  Cuthbert's   Parish 
against  ihe  Bill  for  the  repeal  of  imprisonment  in   alimentary  cases,  Craig   1688-1691 

Large  number  of  applications  for  relief  in  ISt  Cuth hart's  parish ;  average  of  about  900  /. 

a  year  recovered  from  relatives  of  those  relieved  by  the  parochial  board,  ib.  1692-1697 

Statement  to  the  effect  that  it  is  not  the  practice  of  witness'  board  lo  provide  aliment  in 

prison  for  the  fathers  of  illegitimate  children,  when  the  mothers  are  unable  to  provide  it, 
ib.  173B-1756. 

Seduction.     Hardship  and  injustice  if  men  who  seduce  women  and  have  illegitimate  children 
were   no  longer  liable   to  imprisonment    for  neglecting  to  support   the  latter,  Lamond 

1784 Approval  of  punishment  for  seduction,  irrespeciively  of  ability  to  pay,  ib.  1825, 

1826 Criminality  of  seducers,  and' liability  to  punishment  whether  in  the  higher  or 

the  lower  ranks  of  society,  ib.  1926-1939. 

Sellary  Mr.     Consultation  by  witness  of  Mr.  Sellar  (sheriff  clerk  of  Lanarkshire)  in  reference 
to  the  proposed  clause  respecting  mtditationefugce  warrants,  Hicolson  3206-3249 

Sequestration.     Reference  to  sequestration  as  an  expensive  remedy  where  there  are  no 
funds,  Lamond  1793* 
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Sheriff's.      See  Ability  to   Pay.  Abolition  or  Amendment  of  the  Law.  Criminal 

Imprisonment.         Judgment   Summons^         Meditatione  FugiB    Warrants.         Term    of 
Imprisonment. 

Short  Imprisonments.  Disapproval  generally  of  short  term^  of  civil  iaipiisonment  as  a 
remedy  for  alimentary  debts,  Wark  328,  3-29. 

Signi*ig  of  Deeds.     See  Ad  factum  Prastanchtm. 

Solicitors,  Society  of  Report  prepared  by  the  Society  of  Solicitors  adverse  to  the  Bill  for 
the  abolition  of  iinprisomiieiit  for  alimentary  debts;  belief  thai  the  views  expressed  in 
the  report  are  held  by  the  majority  of  the  legal  bodies  throughout  Scotland,  Lamond 
1776-1783.  1883,  1884.  i899-)904. 

Keport  by  the  Council  of  the  Society  of  Solicitors  before  the  Supreme  Courts  of 
Scotland  on  the  Bill  before  the  Committee;  grounds  for  objecting  thereto,  App. 
170-173 

iSummary  Jurisdiction  Act,  Approval  of  the  application  of  certain  provisions  o^  the 
Summary  Jurisdiction  Act  in  connection  with  tiie  proposal  for  treating  as  a  quasi 
criminal  offence  the  refusal  to  pay  alimentary  debts,  J.  C.  Tliomson  579-581. 

T. 

Taxes.     N<'n-objection  to  the  present  remedies  of  the  Crown  in  the  event  of  non-payment 

of  Crown  taxes,  Nicolson  87-90 Approval  of  taxes  beiny:  treated  in  the  same  way  as 

rates  in  respect  of  the  abolition  of  impii>onment,  J.  C.  Thomson  6t7-5'23.  643-653 

There  were  no  imprisonments  in  Scotland  in  i88i   for  non-payment  of  imperial  taxes. 

Hell  1046 Preference  in  th<'  Crown  as  regards  payment  of  taxes;  rare  instances  of 

non-payment,  Wilson  3470.  3473-3476. 

Taylor^  James*  (AnHlysis  of  his  Evidence.) — Statement  submitted  by  witness,  as  Grovernor 
of  Ayr  prison,  relative  to  the  piisoners  for  alimentary  debts  in  the  fourteen  years  1868-81 ; 
explanations  in  connection  therewith,  2295-2306.  2400-2413 Proportion  of  ali- 
mentary debtors  liberated  from  the  pristm  by  payment  of  the  debt,  or  by  consent  of  the 
creditors,  2301-2306.  2342-2346.  2409-2412. 

Average  of  6  ^.,  7  rf.,  and  8c/.  as  the  allowance  for  daily  aliment  in  Ayr  prison  ;  con- 
clusion that  a   mininuim  alloviance  of  1  s.  is  too  hio^h,  and  that  the  matter  should  be  left 

to  the  judgment  of  the  magistrate,  2307-2319 Sundry  particulars  in  connection  with 

the  case  of  an  alimentary  debtor  named  Walker;  belief  as  to  tl>e  inaccuracy  of  a  state- 
ment that  Walker  was  at  first  for  three  days  without  food  when  in  A\r  prison,  2320- 
2339-  '-^381,  2382.  2389-2391.  240'! -2405. 

Opinion  that  imprisonuient  ^hould  be  retained  for  tl»e  non-payment  of  alimentary 
debts,  and   that   refusal  to  contnbute   to  the  support  of  an  illegitimate  child  $4iould  be 

treated  as  a  crime,  2:340-2346 Instances  of  Img  intprisonment  of  alimentary  debtors; 

obstinacy  on  their  part  on  such  occasions,  there  being  generally  an  ability  to  pay,  2347- 

2358 Approval  of  impriscnnient  taking  place  on  the  petition  of  the  procurator  fiscal, 

2359-^366.2371-2376. 

Suggestion  that  if  a  debtor  were  imprisoned  as  a  criminal  the  civil  debt  should  survive, 

2367-2370 Probability  of  some  procurators  fiscal  bein^  so  fully  woiked  already  that 

they  would  require  additional  puyment  if  they  prosecuted  in  cases  of  alimentary  debts, 
2371-2376. 

.   Advantage  if  alimentary  debtors  were  subject  to  the  same  prison  discipline  as  other 

debtors,  2377.  2383-2388 Practice  as  to  i>fl(ering  work  to  the  debtors  in  Ayr  prison, 

2378-2380— ^Necessity  of  a  new  action  being  raised  against  the  debtor  for  the  recovery 
of  the  money  spent  on  his  aliment  in  prison,  2394-2399. 

Term  of  Imprisonment  (Alimentary  Debtors).     Proposal  that  the  imprisonment  be  limited 
to  sixty  days  and   the  fine  to  10  /. ;  suggestion  as  to  the  imprisonment  being  recurrent 
under  certain  limitations,  J.  C  JAowiton  476-481.  587-595.  689,690.  790.  755,  756 
Grounds  for  objecting  to  the  sherifi  exercising  jurisdiction  as  to  the  term  of  impri- 
sonment, instead  of  the  n^atter  being  made  a  quasi  criminal  ofl^ence  and  taken  up  by  the 

procurator  fiscal,  ib.  764-770 Further  statement  upon  the  question  of  limitation  of 

the  imprisonment,  the  matter  being  made  quasi  ciiminat,  ib.  841-843. 

Limit  suggested  as  to  the  term  of  imprisonment  for  contempt  of  court,  and  as  to  re- 
current imprisonment,  Bvglass  1459-1462.  1526-1529 Suggestions  at  to  the  period 

of  imprisonment  to  be  iniposed  by  the  couit  in  the  first  instance,  and  as  to  the  repetition 

cf  impiisonment  if  the  debt  be  not  paid,  W.  Thomson  2625-2636.  2662 Opinion  as 

to  the  sufficiency  of  six  v^eek^*  imprisonment,  biennially,  as  a  co77}/>t£i^Vor  to  payment, 
Nicolson  3250-3253. 

See  also  Abolition  or^  Amendment  of  the  Law.  Criminal  Imprisonment  England. 
Glasgow  Prison.  Procurators  Fiscal.  Recurrent  Imprisonment.  Walker^ 
William.  j 
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TTiomsoriy  John  Comrie.     (Analysis  of  lii«  Evidence.) — Long:  expeiience  of  witness  as  a 
member  of  the  Scotlisb  Bar,  and  as  sheriff  substitute  ai  Aberdeen,  419-424. 

Opinion  that  the  principle  of  abolilioii  of  imptisonmcnt  for  debt  having  been  ndopted 
by  the  Le2;islature,  there  is  no  good  reason  for  continuing  the  exception  as  regards  ali- 
mentary dtbtr*,  425-427.  430,  431.  437,  438 Less  necessity  of  a  power  of  in^prison- 

ment  in   the  case  of  alinitntary  d<bts  since  the  power  under  the  Debtors'  Aci  of  1880,  of 
.    searching  a  debtor's  dwelhng-house  and  business  prenu.^-es  and  person  for  the  discovery 

of  com  enled  |)roperty^  427-429 Satisfactory  working  of  the  law  for  the  abohtion  of 

imprisonment  for  civil  debt;  witness  wa«  however  very  doubtful  a  few  yea>s  ago  as  to 
the  expediency  of  this  legislation,  430--436. 

Three  different  motives  from  which  fathers  of  illegitimate  children  are  proceeded 
against  and  imprisoned  by  the  mothers  for  aliment;  belief  that  money  is  rarely  exacted 

by  injprisonment  whiih  conld  not  be  got  by  other  n.eans,  437,  438.  601 Instance  of 

the  eflrect  of  the  present  system  in  exacting  payment  out  of  the  pockets  of  01  her  people 

than   th.e  true  debtor,  438.  567-571 Rare  instances  of  claims  for  aliment  as  I  etween 

husband  and  wife  or  patents  and  children^  the  cases  being  chiefly  claims  against  the 
fathtrs  of  illegitimate  children,  439-445.  572-576. 

Evidence  in  favour  of  the  refusal  to  pay  alimentary  debts  bein^  made  a  quasi 
crin)inal  offence,  and  being  punishable  by  imprisonment  or  fine;  that  is^  coupled  with 
the  condition  that  the  procurator  fiscal  shall  lake  proceedings  or  be  a  party  to  them,  446- 
483.  596-600.  681-688.  743-746 Opinion  that  the  proceedings  taken  by  the  procu- 
rator   fiscal   should    be  at   the  cost  of  the   Crown;    alternative  liability  contemplated 

also  in  the  private  prosecutor,  459-465.   596-600 Conclusion   that  imprisonment  as 

for  a  criminal  offence  would  be  a  much  belter  compulsitor  fur  bringing  Ibith  money  than 
imprisonment  for  civil  debt,  466,  467.  482,  483. 

Suggestion  that  upon  the  first  or  second  conviction  the  debtor  should  have  the  option 

of  paying  a  fine,  which  shouitt  go  to  the  Treasury,  468-474 Opinion  that  in  every 

case  the  procurator  fiscal  should  be  bound  to  prove  ability  to  pay ;  in  the  event  of 
inability,  imprisonment  should  not  follow,  475,  687,  (88 Proposal  that  the  imprison- 
ment be  limited  to  sixty  days  and  the  fine  to  10/.;  suggestion  as  to  the  imprisonment 
being  recun-eni  under  certain  limitations,  476-481.  587-595.  689,*69o.  755,  756.  790. 

Grounds  for  the  proposal  as  regards  nieditationc  fugtR  warrants  that  the  jurisdiction  of 
issuing  them  should  r(  st  with  Che  sheriff,  and  that  the  magistrates  should  only  hear  the 
oaih  of  the  creditor  on  \*hich  proceedings  are  taken,  486-500,  749-751.800,  801 Modi- 
fication dcf-irable  as  regards  the  limitation  in  the  Bill  respecting  the  time  for  which  the 

warrant  is  to  continue  in  force,  501-504 Approved  of  the  provision  that  a  debtor  may  be 

allowed  to  go  away  if  he  can  show  that  he  takes  nothing  with  him,  504-506. 

Evidence  in  favour  of  all  local  rates  being  made  preferable  debtp,  and  of  the  abolition 

of  imprisonment  in  casts  of  non-payment,  508-516.  632-642 Approval  of  taxes  being 

tieated  in  the  same  wav  as  rates  in  respect  of  tlie  abolition  of  imprisonment,  517-523. 
643-653. 

Examination  in  regard  to  law-burrows,  witness  submitting  that  Uie  process  should  be 
abolished,  as  being  liable  to  much  abuse  on  account  of  the  risk  of  false  swearing',  524- 
635-  654-666.  691-694.  747,  748 Very  rare  occasions  on  which  the  process  of  law- 
burrows  is  resorted  to ;  altcrnaiive  means  for  the  protection  of  persons  in  fear  of  violence 
from  others,  or  against  whom  threats  have  been  used,  525-535.  654-666.  724,  725. 

Consideration  of  the  amended  regulations  desirable  as  regards  the  signing  of  deeds  in 
cases  ad  factum  prcettaudum  ;  approval  of  the  retention  of  civil  imprisonment  in  these 
cases,  under  ceitain  limitations,  636-543.  667,  668.  726-738.  819-825.  833-837.  865- 
868— — Advantage  in  these  cases  of  having  the  signature  of  a  judicial  oflScer  upon  the 
conveyance  itself,  539,  540.  667,  668. 

Considerable  variation  in  the  cost  of  aliment  in  different  prisons  in  Scotland;  approval 
of  a  discretion  in  the  sheriff  as  to  the  amount  to  be  awarded  in  each  case,  545-547.  669- 

677- Allow?  nee  of  10  rf.  a  day  in  Aberdeen,  1  d,  being  deducted  for  firing,  545.  671, 

672.  676,  677 Expediency  of  the  deposit  in   the  hands  of  the  gaoler  being  made 

applicable  towards  the  aliment,  548,  549. 

Doubt  as  to  civil  imprisonment  for  alimentary  debts  being  much  resorted  to  as  a 
compulsitor  to  marriage ;    inexpediency  of  the  retention  of  imprisonment  on  this  ground, 

65^"666«  678-680 Great  care  exercised  by  the  police  authorities  in  Aberdeen  before 

they  imprison  (or  rates;  very  short  peiiod  of  imprisonment,  except  in  one  case  which 

was  for  twelve  days,  556-561 Belief  as  to  the  operative  chai-acter  of  the  provisioi>s 

m  the  Debtors'  Act  of  1 880  for  tiie  punishment  of  fraud,  562-566.  60! . 

Advantage  of  liability  to  criminal  imprisonment  for  iiliinentary  debts,  as  a  person  can 
be  followed  who  has  left  the  country,  this  not  applying  under  the  present  law,  577,  578. 
602-605.  786-790— Approval  of  the  application  of  certain  provisions  of  the  Summary 
Jurisdiction  Act  in  connection  with  the  proposal  for  treating  as  a  quoM  criminal  offence 

the  refusal   to  pay    alimentary  debts,  579-581 Entire    concurrence  in  the    clause 

suggested  by  Mr.  Micolson  respecting  proceedings  by  the  prosecutor  fiscal  as  for  a 
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Thomson^  John  Comrie.     (Analysis  of  his  Evidence) — continued. 
criminal  offence;  witness  would  however  extend  the  limit  of  imprisonment  to  sixty  days 
instead  of  six  weeks,  582-586. 

Statement  as  to  the  provisions  of  the  Bill  in  respect  o^  meditatione  fugce  warrants  being 
in  the  interests  of  the  creditors,  and  also  of  the  debtor  in  certain  cases,  605-613.  629- 

631 Liablility  of  debtors  to  much  hardship  under  the  present  system  of  granting 

waiTsnis  on  the  oath  of  the  creditor  that  there  is  an  intention  to  abscond  ;  illustrations  to 
this  effect,  613-628. 

Concurrence  in  a  statement  that  putative  fithers  are  for  the  most  part  abb  to  contribute 

something  to  the  support  of  their  illegitimate  children,  695-698 Probal)le  accuracy  of 

a  fctatement  that  proceedings  for  arrestment  of  wages  are  constantly  defeated  by  collusion, 

69^1 Admission  as  to  many  of  the  Bar  at  Aberdeen  being  opposed  to  the  abolition  of 

imprisonment  for  alimentaiy  debts,  700-702 Circumstance  of  the  Society  of  Advocates 

having  (massed  a  reFolutiun  adverse  to  abolition,  701,  702.  818. 

Examination  in  further  support  of  the  proposition  for  treating  as  a  criminal  offence 

the  refusal  to  pay  an  alimentary  debt,    703-718.    739-742 Extent  to  which  the 

proposed  Act  should  be  retiospective  in  its  operation,  719 Doubt  as  to  criminal 

imprisonment  being  mo»e  resorted  to  than  civil  imprisonment,  merely  as  ^compulsitor  to 
drtiw  money  from  relatives;  check  through  the  procurator  fiscal  in  the  former  case,  720- 

722.  752-754 Exception  taxen  to  the  ap]>roval  of  law-burrows  by  the  body  of  writers 

to  the  signet,  723 Success  of  absconding  debtors  in   sometimes  evading  the  warrant 

for  iheir  detention,  757,  758. 

Conclusion  as  to  the  unreasdnableness  <'f  the  present  law  whereby  a  debtor  may  be 

kept  in  prison  as  long  as  aliment  is  paid  for  him,  759-761 Belief  that  public  opinion 

in  Scotland  will  gradually  become  more  favourable  to  the  proposed  abolition  of  the  law, 

762,763 Grounds  for  objecting  to  the  sheriff  exercising  jurisdiction  as  to  the  term 

of  imprisonment,  instead  of  the  matter  being  made  a  quasi  criminal  offence  and  taken  up 
by  the  procurator  fiscal,  764-770. 

Respect  in  which  the  meditutione  fug<z  writ  in  Scotland  differs  from  the  ne  exeat  regno 

ill  England,  770-774 Objection  to   the  process   of  law-burrows  being   retained  and 

jissiniilated  to  the  English  law  of  bail,   though   this  would   be  an  improi-emenl  on  the 

present  system,  775-785.   846-848 Way  in  which   the  procurator  fiscal  should  be 

set  in  mi.tion,  if  non-payment  of  alimentary  debts  were  a  criminal  offence,  79!,  792. 

Considerable  amount  of  the  costs  in  some  disputed  case.<,  the  defender  being  liable  to 

imprisonment  for  costs  even  though  he  paid  the  aliment,  793-798 Doubt  as  to  the 

p<hwer  of  paiochial  boards  to  pay  out  of  the  rates  the  alimentary  debts  of  persons 
imprisoned,  802,  803.  l:'49-857—— Different  causes  of  refusal  to  pay  aliment  when 
awanfed  by  the  court;  statement  hereon  as  to  the  fact  of  paternity   requiring  P'oof  by 

evidence  in  addition  to  the  oath  of  the  woman,  804-810.  858 Increased  dimculty  of 

imprisonment  when  the  woman  is  so  poor  as  to  be  unable  to  provide  aliment  for  the 
debtor,  811-813.  859,  860. 

Witness  much  doubts  whether  the  fear  of  imprisonment  has  much  deft-rrent  effect  in  a 

morul  sense,  814 Anticipated  decrease  of  objection  on  the  part  of  procurators  fiscal 

to  the  amendments  proposed  by  the  present  Bill,  815-817 Explanation  that  there  is 

no  iniprisonnu  nt  for  libel  under  the  Scotch  law,  826-830 Obstacle  to  the  evasion  of 

arrestment  by  hourly  or  daily  payment  of  wages,  831,  832, 

Importance  of  the  prof)0?al  that  it  shall  rest  with   the  procurator  fiscal  to  decide 

whether  the  debtor  has  the  ability   to  pay,  838-840 Further  statement  upon  the 

question  of  limitation  of  the  imprisonment,  the  matter  being  made  quasi  criminal,  841- 
8^3-^^ Safeguard  against  extortion  by   requiring  the  consent  of  the  procurator  fiscal 

befuie  proceedings  are  taken,  864 Proposal  that  the  Treasury  shall  pay   the   cost  of 

aliment  in  piison  in  the  event  of  refusal  to  pay  alimentaiy  debts  being  made  a  criminal 
ofi'ence,  869. 

Thomson^  William,  (Analysis  of  his  Evidence.) — Long  experience  of  witness  as  an 
officer  (f  the  Supreme  Court  of  Scotland,  and  of  the  Sheriff  Court  of  Lanarkshire; 
special  opportunities  in  these  and  other  capacities  for  observing  the  working  of  the  law 
of  civil  imprisonment  for  debt,  2481-2493. 

Computation  that  eight  out  of  every  ten  warrants  of  imprisonment  in  alimentary  cases 
are  effectual  in  compelling  payment  without  actual  imprisonment,  2494-2497.  2782- 
27B4—  Belief  that  those  who  go  to  prison  for  alimentary  debts  are  actuated  mainly  by 
tbstinacy,  and  that  in  the  gieat  majority  of  cases  they  are  quite  able  to  pay,  2498-2503 
Decided  objection  to  the  abolition  of  imprisonment  for  alimentary  debts;  impracti- 
cability otherwise  of  recovering  payment  in  these  cases,  2504,  2505.  2528-2529. 

Grounds  for  the  conclusion  that  the  law  of  arrestment  of  wages  is  perfectly  itiefficicious 

as  a  means  of  recovering  payment  of  alimentary  debts,  2505-2522.  2704-2706 Use- 

jessness  of  bankruptcy  or  r«fjio  as  a  remedy   in  alimentary  cases,   2523-2527 Great 

hurdship  in  the  incarcerating  creditor  being  liable  for  the  prison  aliment  of  the  debtor; 

obstacle 
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Thomson^  William,    (Analysis  of  his  Evidence) — continued. 
obstacle  thereby  to  the  more   destitute  women  availing  themselves  of  the  law,  ^530- 
2534. 

Proposition  that  in  lieu  of  the  present  law  the  creditor  should  have  power  to  summon 
the  debtor  before  the  court,  upon  his  failing  to  obey  the  order  of  the  sheriff  for  payment, 
and  that  the  court  should  award  the  imprisonment,  the  debtor  conforming  to  the  rules  of 

the  prison,  and  receiving  prison  fare,  2535-2554.  2637-2644.  2648-2654 Belief  that  no 

material  charge  would  arise  in  respect  of  aliment  in  prison  as  the  debtor  would  be  under 

obligation  to  work,  like  other  prisoners,  2539-2544 Opinion  that  proof  of  ability  to 

pay  the  debt  should  not  be  required  as  a  condition  of  imprisonment^  2545-2550.  2565- 
2567 Decided  objection  to  the  debt  being  discharged  by  imprisonment,  2531. 

Objection  to  its  resting  not  with  the  creditor  but  with  the  procurator  fiscal  to  take 
proceedings  against  alimentary  debtors,  as  for  a  qiuui  criminal  offence ;  great  increase  of 

duties  to  be  thrown  thereby  upon  these  officers,  2555-2564.  2623,  2624.  2653 

Approval  of  a  recurrence  of  imprisonment  for  the  same  debt,  2565-2567.  2618-2621 

Illustration  in  the  case  of  proceeding's  under  the  new  Education  Act  against  defaulting 
parents  of  the  efficacy  of  a  power  of  imprisonment  as  a  compulsitor  to  payment,  2568- 

2574.  2721-2729 Value  of  the  scheme  proposed  by  witness,  the  creditor  being  no 

longer  liable  for  prison  aliment,  as  a  means  of  compelling  payment  in  cases  in  which  the 
of  rates  and  men  now  go  to  prison,  2575-2581. 

Illustration  in  the  case  of  persons  sentenced  to  fine  or  imprisonment  (as  at  the  Wishaw 
police  court)  of  the  efficacy  of  imprisonment  as  a  means  of  enforcing  payment,  2582- 

2587 Way  in  which  the  unconditional  abolition  of  imprisonment  in  alimentary  cases 

would  cause  a  mateiial  increase  of  parochial  rates,  2588,  2589.  2730,  2731 Bad  effect 

of  abolition  as  regards  the  working  classes  themselves,  2590. 

Increased  facilities  to  the  absconding  of  debtors  if  the  issue  of  warrants  in  meditatione 
fugm  be  remitted  to  the  sheriff  or  sheriff  substitute;  illustration  to  this  effect^  2591-2595 

2758-2764 Convenience  in  warrants  being  issued  by  the  justices  in  these  cases; 

witness  is  not  aware  of  any  instance  of  abuse,  2596-2600.2755-2757 Exception  taken 

to  the  proposal  for  limiting  to  four  weeks  the  period  of  imprisonment  for  non-payment 
of  rates  and  assessments,  2601-2604.  2765-2781. 

Grounds  for  objecting  to  the  aboltionof  the  process  of  law-burrows,  though  it  is  very 

rarely  resorted  to;  approval  however  of  the  amendment  of  the  law,  2605-2617 

O  bjection  to  its  being  necessary  to  commence  an  action  before  obtaining  a  warrant  of 

arrest,  2622 Suggestions  as  to  the  period  of- imprisonment  to  be  imposed  by  the 

court  in  the  first  instance,  and  as  to  the  repetition  of  imprisonment  if  the  debt  lie  not 
paid,  2625-2636.  2662. 

Explanation  that  under  witness*  scheme  the  debtor  should  not  be  sent  to  prison  as  a 
criminal,  subject  to  hard  labour,  nor  obliged  to  associate  with  the  criminal  prisoners,  but 
should  be  subjected  10  strict  discipline  and  required  to  work,  2637-2644.  2648,  2649. 

2651-2655.  2798-2802 Check  in  the  coiiri  in  the  event  of  the  creditor  being  actuated 

merely  bj^  vindictive  motives,  2645 Belief  as  to  the  great  care  exercised  by  the  courts 

in  determining  the  quee>tion  of  paternity,  2646, 2647 Very  little  use  of  the  8oth  section 

of  the  Poor  Law  Act  of  1 845  as  regards  proceedings  by  parochial  boards  on  the  part  of 
mothers  of  illegitimate  children;  reference  hereon  to  the  practice  of  the  Cambusnethan 
board  in  these  cases,  2656-2661.  2663-2665. 

Further  information  as  to  the  result  of  witness'  experience  in  connection  with  decrees 
against  ubmentary  debtors,  and  as   to  the  value  of  imprisonment  in  order  to  enforce 

payment,  2666-2703.2715-2717 Varying  amount  of  expenses,  these  being  sometimes 

very  heavy ;  forbearance  shown  as  regards  the  time  of  payment  in  these  cases,  2677- 
2694-^— Question  further  considered  as  to  inability  to  pay  being  taken  into  account 
before  imprisonment  is  awarded  ;  proposed  discretion  in  the  pursuer  on  this  point,  2707- 
3714. 

Value  of  the  power  of  imprisonment  in  the  case  of  children  liable  for  the  aliment  of 

their  parents,  though  the  power  may  never  be  put  in  force,  2732-2735 Further 

explanation  relative  to  tlie  action  of  the  Cambusnethan  parochial  board  in  relieving  the 
mothers  of  illegitimate  children  with  their  children,  proceedings  not  being  taken  against 
the  putative  fathers  under  the  8oth  section  of  the  Act  of  1845;  2736-275/^.  2785-2788. 

2803,  2804 Contemplated  imprisonment  by  the  judge  as  for  contempt  of  court  when 

an  alimentary  debtor  refuses  to  obey  the  decree  of  the  court;  repetition  of  imprisonment 
proposed  in  respect  of  the  same  debt  if  unpaid^  2789-2797. 
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Vindictive  Imprisonment      Bar  to  the  improper  or  vindictive   use  of  imprisonment   by 
reason  of  the  liability  of  the  alimentary  creditor  for  the  cost  of  imprisonment^  Cheyne 

878.  893-895.  1022- 1 024 Belief  that  imprisonment  is  not  resorted  to  merely  for 

vindictiveness  but  only  in  the  belief  that  the  debtor  can  pay,  Patrick  2056.  2067,  2068. 

2077-2079 Check  in  the  court  in  ihe  event  of  the  creditor  being  actuated  merely  by 

vindictive  motives,  (F.  Thomson  2645. 


W. 

Walker^  Wiliiam  {Ayr).  Evidence  in  detail  relative  to  the  case  of  William  Walker,  the 
proceedings  taken  against  him  by  two  women  named  Hill  and  Bryce,  respectively, 
for  aliment  of  two  iUegitimate  children,  the  costs  incurred  on  the  pait  of  Bryce,  more 
especially,  and  the  practical  inutility  of  bis  imprisonment  for  a  lengenthened  period  in 
Ayr  Prison  in  respect  of  aliment  of  the  child  of  the  latter,  Wark  146-159.  168-254. 
363-398.407-416. 

Decree  obtained  in  Hill's  case,  in  the  absence  of  Walker ;  this  was  not  followed  by 
impribonment,  as  Uill  had  not  means  to  pay  the  expense  of  the  necessary  proceedings, 
Wark  150-159.  221— Imprisonment  of  Walker  in  Bryce's  case  for  seventeen  months, 
bis  aliment  having  cost  Bryce  about  15  /.,  whilst  she  got  nothing  in  return,  ib.  150.  i88. 
216-218.  235-237. 

Particulars  relative  to  the  steps  taken  on  the  part  of  Walker  with  a  view  to  his 
release  from  imprisonment  and  the  failure  thereof;  eventual  application  for  cessio 
pending  which  an  interim  liberation  was  obtained  on  his  finding  caution  for  21  /.  that 

be  would   abide  the  cause,   Wark  189-211 Kefusal  of  the  application  for  cessio, 

whereas  Bryce  has  not  sent  Walker  back  to  prison  on  account  of  her  liability  for  his 
aliment;  good  earnings  meanwhile  of  Walker,  ib.  212-222.  254.  346-351.  394.  410- 

4»5. 

Statement  by  Walker  as  to  his  having  been  without  food  for  the  first  three  days  of 
his  imprisonment;  difficulty  and  delay  before  he  obtained  aliment,  dunng  which  time  a 
sister  supplied  him  with  small  sums  for  his  maintenance,  Wark  223-253.  391-393. 

Exception  taken  to  the  statement  that  Wulker  was  for  three  days  without  food  in  Ayr 
Prison,  Bell  1222-1224.  1244,  1245. 

WitncFs  submits  particulars  in  much  detail  relative  to  the  case  of  Bryce  v.  Walker 
(in  which  he  acted  as  agent  for  the  former),  together  with  correspondence,  and  with 
sundry  explanations  in  reply  to  statements  by  Dr.  Cameron,  and  by  way  of  justification 
of  the  proceedings  taken  against  Walker,  and  of  his  lengthened  imprisonment,  Patrick 
2082—2128.  2147  etseq. 

Snndiy  particulars  in  connection  mith  this  case;  belief  as  to  the  inaccuracy  of  a 
statement  that  Walker  was  at  first  for  three  days  without  food  when  in  Ayr  Prison, 
Taylur  2320-2339.  2381,  2382.  2389-2391.  2401-2405. 

Paper  submitted  by  Mr.  Wark  containii.g  particulars  in  connection  with  the  applica- 
tion (or  cessio  in  the  case  of  William  Walker,  App.  163. 

Information  supplied  in  letter  fiom  an  Ayr  solicitor  relative  to  the  case  of  Walker, 
App.  175. 

Wark,  John-    (Analysis  of  his   Evidence.) — Considerable   experience   of  witness  as  a 

solicitor  in  Glasgow,  142-144 He  submits  particulars  of  some  cases  of  imprisonment 

for  alimentary  debts,  and  argues  that  civil  imprisonment  is  not  an  effectual  mode  of 
obtaining  payment  of  such  debts,  145  et  seq. 

Evidence  in  detail  relative  to  the  case  of  William  Walker,  the  proceedings  taken 
against  him  by  two  women  named  Hill  and  Uyrce,  respectively,  for  aliment  of  two 
ilTegimate  children,  the  costs  incurred  on  the  part  of  Bryce  more  especially,  and  the 
practical  inutility  of  his  imprisonment  fur  a  lengthened  period  in  Ayr  prison  in  respect 
of  aliment  of  the  child  of  the  latter,  145-150.  168-254.  342-363.  398.  407-416. 

Considerable  number  of  c::ses  in  which  the  putative  fathers  repudiates  the  paternity, 
though  decrees  are  made  against  ihem ;  great  variation  in  the  cost  of  defence  in  such 
casesi  the  amount  being  sometimes  very  large,  160-168. 

Information  relative  to  the  fees   payable  in  Glasgow  and   Ayr  in  connection   with 

application  for  aliment,  226.238,  239 Necessary  deposit  of  \o  s.  with  the  gaoUr 

when  the  person  is  imprisoned,   240,  241 Worse   position  of  the  civil  debtors  in 

Glasgow  prison  since  their  number  has  become  so  few,  as  they  formerly  helped  each 

other,  242-245 Comment  npnn  the  deduction  of  1  d.  per  day  for  firing   from   the 

aliment  allowance,  246-249 Explanation  that  parochial  boards  have  no  right  to  pay 
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Warky  John.     (Analysis  of  his  Evidence) — continued. 
aliment  in  connection  with  civil  imprisonment^  and  that  their  powers  are  not  aflected  by 
the  present  Bill,  255-260. 

Evidence  in  detail  relative  to  the  case  of  a  man  named  Hughes  imprisoned  at  Ayr 
under  a  charge  brought  against  liim  by  a  woman  named  Aitlien  for  aliment  of  a  child  ;  very 
costly  litigation  in^^this  case,  Hughes  having  strenuously  denied  the  paternity,  261-288. 

364,  365.  385. 390 Reference  to  the  foregoing  case  as  a  very  doubtful  one  respecting 

the  paternity  of  Hughes,  though  the  sheriff  decided  against  him,  261-264.  365.  368,  369 

Offer  by  Hughes  to  pay  1  /.  a  month,  this  not  having  been  accepted  as  the  le^al 

expenses  were  about  66  /• ;  subsequent  sequestration  granted  against  his  goods,  there 
being  now  no  means  whatever  available,  whilst  the  woman  is  paying  3  5.  6  £?.  a  week  for 

his  aliment  in  prison,  265-288.  364,  365 In  this  case  the  incarceration  is  practically 

for  the  legal  expenses,  284-288. 

Sundry  details  relative  to  the  case  of  James  Gall,  a  married  man,  now  in  Glasgow 
prison  on  account  of  his  liability  for  the  aliment  of  an  illegitimate  child  of  a  women  nameil 
Watt;  heavy  legal  expenses  in  this  case,  Gall  having  denied  and  disputed  the  paternity, 

289-301.366-369.  385-390 Belief  that  Gall  is  not  the  father  of  this  child,  who  it 

was  so  decided  by  the   sheriff,  291.  368 Exceeding  hardship  upon  the  wife  and 

children  of  Gall,  who  are  reduced  to  a  state  of  starvation,  whilst  tne  woman  Watt  is 
paying  3«.  6  ^.  a  week  for  his  aUment  in  prison,  291-301.  386-390. 

Result  of  careful  consideration  and  inquiry  by  witness  that  he  is  satisfied  of  the 
futility  of  enforcing  by  imprisonment  the  payment  of  alimentary  debts,  302-305.  368- 

373*  377*  388.  398.  407-409 Exception  taken  to  the  course   sometimes  adopted  by 

the  sheriff  in  making  use  of  the  cessio  as  a  compulsitor  to  mairiage,  306-313. 

Concurrence  in  the  view  that  where  d  man  can  pay  an  alimentary  debt  and  refuses 
to  do  so  he  should  be  subjected  to  imprisonment  as  a  criminal;  destinction  on  this 

score  between  ordinary  civil  debts  and  alimentary  debts,  314-325 Approval  of  the 

application  of  the  80th  section  of  the  Poor  Law  Act  of  1845,  in  lieu  of  the  present  law 
respecting  ahmentary  debts;  entire  agreement  with  Mr.  Nicolson's  suggestions  on  this 
point,  314-321. 

Inoperative  character,  since  the  Act  of  1880,  of  the  warrant  in  cases  of  absconding 

debtors,  326 Benefit  to  the  creditor  under  the  clauses  in  the  present  Bill  as  regards 

meditatione  Juga    warrants,    327 Disapproval  generally  of   short   terras   of  civil 

imprisonment  as  a  remedy  for  alimentary  debts,  328,  329 Very  rare  cases  of  wives  or 

children  imprisoned  at  the  instance,  respectively,  of  husbands  and  parents,  in  respect  of 
aliment,  330-333- 

Amendment  desirable  as  regards  the  liability  of  a  man  to  be  kept  continuously  in  prison 
whenever  the  charge  for  payment  expires ;  obstacle  to  his  taking  legal  proceedings  for 

his  protection,  333-335.  389,  390 Approval  of  the    provision   in  the  Bill  on  the 

subject  of  imprisonment  for  non-payment  of  rates  and  taxes,  336 Opinion  that  1  «.  a 

day  is  none  too  much  as  a  minimum  allowance  for  aliment  in  prison,  337,  338. 

Sugjicstions  for  protecting   the  debtor  from  liability  to  starving  for  want  of  aliment 

when  first  imprisoned,  as  well  as  subsequently,  339 Explanation  of  witness^  views 

for  an  amended  practice  in  cases  of  meditatione  fuffCB  warrants ;  suggested  alteration  of  a 
certain  proviso  in  the  Bill  on  this  subject,  340,  ,^41. 

Further  explanation  that  in  advocating  the  abolition  of  the  present  system  of  imprison- 
ment for  alimentary  debts,  witness  considers  that  means  of  enforcing  payment  must  stdl 

be  provided,   370-384 Consideration  of  Mr.  Nicolson's  suggestion  on  the  subject  of 

resistance  to  an  alimentary  debt  being  treated  as  a  criminal  oflence  ;  exception  taken  to 
this  proposal,  381-383. 

More  beneficial  effect  anticipated  if  in  certain  cases  men  liable  for  alimentary  debts 

could  be  imprisoned  criminally,  395-398 Necessity   of  corroboiaiive  evidence,   in 

addition  to  the  oath  of  the  woman,  rehpecting  the  paternity  of  an  illegitimate  child, 
399-406. 

Wilson,  John  Dove.  (Analysis  of  his  Evidence.) — Witness  is  an  Advocate  of  the  Scottish 
Bar,  is  SheriH  Substitute  of  Aberdeen,  and  is  author  of  a  work  on  sheriff  court  practice, 
3367-3369. 

Several  and  strong  objections  to  the  remedy  of  civil  imprisonment  as  a  means  of 
en(orci[)g  payment  of  alimentary  debts;  inefficiency  and  absurdity  of  the  remedy,  3370- 

3377.  3380 Belief  moreover  that  the  power  of  imprisonment  under  the  present  law 

is  frequently  abused,  3371.  3531-3535 Usefulness  of  the  law  of  arrestment,  though 

it  is  liable  to  be  evaded,  3374,  3375. 

Argument  that  any  person  dishonestly  evading  an  alimentary  debt  should  be  pro- 
ceeded against  as  a  criminal  offender  ;  several  precedents  for  this  course,  3376.  3378. 

34 '6-3420.  3554,  3555 Wide  distinction  between  ordinary  debts  and   alimentary 

dt^bts  as  regards  the  question  of  criminal  imprisonment;  positive  crime  involved  in  tl)e 
latter  class  ol  cases  so  that  criminial  imprisonment  should  follow,  3379.  3416,3417. 

3420-  3522-3530.  3554,  3556 Efficacy  of  the   power  of  criminal  imprisonment  ii^ 

cases  where  the  power  of  civil  imprisonment  has  been  a  failure,  3380.  3514,  35i5-r-%00(j|p 
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Wilson,  John  Dove.     (Analysis  of  his  Evidence)— con^inutfrf. 

Power  of  recurrent  imprisonment  in  the  same  case^  though  not  strictly  for  the  same  debt, 
3381-3383. 

Grounds  for  the  proposal  that  the  institution  of  a  criminal  prosecution  should  rest 
with  the  private  party  or  creditor,  with  an  alternative  power  in  the  prochial  board  to 
prosecute,  rather  then  with  the  procurator  fiscal,  3384-3392.  34^^*  34^2.  3545,3546 — 7- 
Approval  of  liability  to  imprisonment  with  hard  labour  for  refusal  to  pay  »limentary 

debts,  3393.  3509-3512.  3522-3530 Contemplated   option  in  the  accused  to  pay 

up  the  arrears  rather  than  go  to  prison  or  remain  in  prison ;  checks  required   for  the 

prevention  of  abuse  in  this  respect,  3393-3399.  ;34  21,  3422,  3516-3521 Discretion 

to  be  exercised  by  the  sheriff  upon  the  question  of  the  debtor's  ability  to  pay,  and  of  the 
amount  of  instalments  to  be  required,  3400,  3401. 

Undue  expense  under  the   present  system  of  prosecution  in  the  sheriff's  court  for 

alimentary  debts,  3401.  3407 Great  reduction  of  expense  by  adopting  the  simple 

proceedings  provided   by  the  Debts  Recovery  Act ;  inexpensive  appeal  to  the  sheriff 

principal   under  the  provisions  of  this  Act,  3401-3414 Exceptions    taken  to    an 

alternative  proposal  made  by  Mr.  Micolson  as  going  too  much  on  the  lines  of  the  English 

judgment  debtor  summons,  3415.  3419 Objection  to  imprisonment  of  alimentary 

debtors  as  for  conterhpt  of  court;  approval  however  of  treatment  in  prison  as  in  the  case 
of  prisoners  committed  for  contempt  of  court,  3416-3418.  3556-3558. 

Examination  upon  the  question  of  meditatione  Jnfftt  warrants,  with  reference  especially  to 

the  clauses  in  the  Bill  for  dealing  with  them,  3424-3463 Approval  of  limiting  to  the 

sheriff  the  power  of  granting  these  warrants;  objection  to  the  proposal  that  the  oath  of 
the  party  applying  might  be  taken  by  the  magistrate,  the  warrant  being  granted  by  the 

sheriff,  3425-3428 Suggestions  on  various  other  points  for  the  amendment  of  sections 

in  the  Bill  in  reference  to  the  giantins;  of  the  warrants,  and  the  procedure  under  them, 

3429-3450 Information  relative  to  the  origin  of  the  warrants,  the  law  generally  upon 

the  subject,  and  the  alterations  th.erein  from  time  to  time,  3451-3463. 

Exception  taken  to  the  proposed  period  of  imprisonment  for  non-payment  of  rates ; 
expediency  of  adopiino:  the  scale  under  the  Summary  Jurisdiction   Act  of  1881  ;  3464- 

3472. 3559,  3560 Preference  in  the  Crown  as  regards  payment  of  taxes ;  rare  instances 

of  non-payment,  3470.  3473-3476. 

Consideration  of  the  process  of  law-burrows,  and  the  objectionable  operation  thereof^ 
witness  submitting  that  it  is  a  veiy  old  and  absurd  remedy,  much  liable  to  abuse,  and 

should  be  abolished,  3477-3489.  3636-3644«  3364 Explanation  that  in  advocating 

the  abolition  of  law-burrows  witness  proposes  that  there  should  be  a  power  in  the 
magistrate  to  order  security  for  good  behaviour,  after  a  summary  trial,  3477.  3489.  3500- 
3^^02-^— Illustration  in  the  case  of  Randall  v.  Johnston  of  the  abuse  to  which  the 
process  of  law-burrows  is  liable,  3479,  3480. 

Explanation  of  the  practice  of  the  sheriffs'  courts  as  to  the  evidence  required  in  proof 
of  paternity  in  bastardy  cases;  partial  inaccuracy  of  a  statement  by  Mr.  NicoUon  on 

this  point,  3490-3492 Information  relative  to  the  practice  of  the  courts  in  deciding 

the  question  of  ability  to  pay  in  the  case  of  putative  fathers ;  circumstances  by  which 
they  are  guided  in  deciding  that  means  are  available  and  that  an  offence  is  co^imitted 
by  refusal  to  pay,  3493-3499'  35o5-36o8. 

Further  statement  in  favour  of  the  parochial  boards  having  a  power  of  prosecuting  in 
cases  of  alimentary  debts;  belief  that  they  oflen  give  assistance  to  women  who  prosecute 

in  these  cases,  3503,  3504.  3565,  3566.  3576-3579 Approval  of  the  costs  being 

included  with  the  alimentary  debt  as  regards  liabihty  to  imprisonment;  that  is,  if  the 

former  be  reduced  as  proposed   by  witness,  3513.  3547-3650.  3562,  3563 Further 

evidence  in  explanation  and  support  of  the  proposal  that  alimentary  debtors  should  be 
released  from  imprisonment  on  paying  the  arrears,  there  being  a  power  to  compromise  so 
long  as  they  are  in  prison,  366*-3653«  3567-3676-  358o,  3581. 

Wilson,  J.  Dove.  Provisions  proposed  by  Mr.  Dove  Wilson  with  reference  to  the 
punishment  of  persons  who  are  by  law  bound  to  aliment  others,  and  who  culpably  neglect 
their  duty,  A  pp.  179. 

Wives.  Imprisonment  in  1881  of  eleven  persons  for  alimentary  debts  due  to  vfiyes,  Bell 
1066. 

Work  (Prison  Discipline).  Few  cases  of  civil  prisoners  consenting  to  work;  provision  of 
work  in  all  prisons.  Bell  1079, 1080. 1082. 1 183, 1 184 Opinion  that  the  cost  to  Govern- 
ment for  aliment  would  not  exceed  the  profit  from  the  prisoners'  labour,  as  they  should  all 
be  liable  to  compulsory  employment;  sentences  of  imprisonment  with  hard  labour  would 

not  be  necessary  for  this  purpose,  i^.   1097,   1098.  1208*1212.  1220 Practice  in 

Glasgow  prison  as  to  work  being  offered  to  the  debtors  ;  very  few  take  it,  Buglass  1326- 
1336. See  also  Priion  Discipline. 
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Ordered^ — [Thursday ,  2nd  March  1882]  : — That  a  Select  Committee  be  appointed  to 
ooQsider  every  Report  made  by  the  Inclosure  Commissioners  certifying  to  the  expediency  of 
any  Provisional  Order  for  the  inclosure  or  regulation  of  a  Common^  and  presented  to  the 
House  during^  the  last  or  present  Sessions,  before  a  Bill  be  brought  in  for  the  confirma- 
tion of  such  Order. 

That  it  be  an  Instruction  to  the  Committee,  that  they  have  power  in  respect  to 
each  such  Provisional  Order,  to  inquire  and  report  to  the  House  whether  the  same 
should  be  confirmed  by  Parliament,  and,  if  so,  whether  with  or  without  modifi- 
cation ;  and,  in  the  event  of  their  being  of  opinion  that  the  same  should  not  be 
confirmed,  except  subject  to  modifications,  to  report  such  modifications  accord- 
ingly, with  a  view  to  such  Provisional  Order  being  remitted  to  the  Inclosure 
Commissioners. 

That  the  Committee  do  consist  of  the  following  Members,  and  Five  Members 
to  be  added  by  the  Committee  of  Selection  : — 

Mr.  Spencer  Walpole. 

Mr.  Leveson  Gower. 

Sir  Walter  Barttelot. 

Mr.  Pell.  /    Nominated  by  the  House, 

Mr  Ashton  Dilke. 

Mr.  Bryce. 

Mr.  Richard  Power. 


Sir  Joseph  Bailey. 
Mr.  H.  R.  Brand. 
Mr.  Cowper  (Herts). 
Lord  Edmond  Fitzmaurice. 
Lord  Henry  Scott. 


Added  by  the  Committee  of  Selection 
[/'Vii^y,  Srd  Marchl. 


That  the  Committee  have  power  to  send  for  Persons,  Papers,  and  Records. 
That  Five  be  the  Quorum  of  the  Committee. 


FIRST  REPORT -        -        -        -  p.  m 

SECOND  REPORT p.  iv 

PROCEEDINGS  OF  THE  COMMITTEE         ...        -  p.  v 

MINUTES  OF  EVIDENCE         .        -        -        -        ,        -        -  p.  1 
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FIRST    REPORT. 


THE  SELECT  COMMITTEE  appointed  to  consider  every  Report  made  by 
the  Inclosure  Commissioners  certifying  the  expediency  of  any  Pro- 
visional Order  for  the  Inclosure  or  Regulation  of  a  Common,  and 
presented  to  the  House  during  the  last  or  present  Sessions,  before  a  BiU  be 
brought  in  for  the  confirmation  of  such  Order  ;  and  who  were  instructed 
that  they  have  power  in  respect  to  each  such  Provisional  Order  to  inquire 
aiid  report  to  the  House  whether  the  same  should  be  confirmed  by  Parlia- 
ment, and,  if  so,  whether  with  or  without  modification ;  and  in  the  event  of 
their  being  of  opinion  that  the  same  should  not  be  confirmed,  except  subject 
to  modifications,  to  report  such  modifications  accordingly,  with  a  view  to 

such  Provisional  Order  being  remitted  to  the  Inclosure  Commissioners ; 

Have  considered  the  Reports  of  the  Inclosure  Commissioners  certify- 
ing the  expediency  of  Provisional  Orders  for  the  Regulation  of — 

Crosby  Garrett  Common,  in  the  County  of  Westmorland,  and 
Stivichall  Common,  in  the  County  of  Warwick, 

and  are  of  opinion, — 

That   the    same    ought    to    be   confirmed    by    Parliament  without 
modification. 


21  March  1882. 
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SECOND    REPOKT. 


THE  SELECT  COMMITTEE  appointed  to  consider  every  Report  made  by 
the  Inclosure  Commissioners  certifying  the  expediency  of  any  Pro- 
visional Order  for  the  Inclosure  or  Regulation  of  a  Common,  and 
presented  to  the  House  during  the  last  or  present  Sessions,  before  a  Bill  be 
brought  in  for  the  confirmation  of  such  Order ;  and  who  were  instructed 
that  they  have  power  in  respect  to  each  such  Provisional  Order  to  inquire 
and  report  to  the  House  whether  the  same  should  be  confirmed  by  Parlia- 
ment, and,  if  so,  whether  with  or  without  modification ;  and  in  the  event  of 
their  being  of  opinion  that  the  same  should  not  be  confirmed,  except  subject 
to  modifications,  to  report  such  modifications  accordingly,  with   a  view  to 

such  Provisional  Order  being  remitted  to  the  Inclosure  Commissioners ; 

Have  considered  the  Reports  of  the  Inclosure  Commissioners  certifying 
the  expediency  of  Provisional  Orders — 

For  the  Inclosure  of — 

Arkleside  Common,  in  the  North  Riding  of  Yorkshire, 
Cefn  Drawen  Common,  in  the  County  of  Radnor,  and 
Bettws  Disserth  Common,  in  the  County  of  Radnor  ; 

and  are  of  opinion, — 

That    the    same    ought   to   be   confirmed    by    Parliament    without 
modification. 


29  March  1882. 
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PROCEEDINGS   OF  THE   COMMITTEE. 


Tuesday i  7th  March  1882. 


MEMBERS   PBESENT; 


Mr.  Walpole. 

Sir  Walter  Barttelot. 

Mr.  Bryce. 


Lord  Edmond  FItzmaurlce. 
Mr.  H.  Brand. 
Mr.  Aehton  Dilke. 


Mr.  Walpole  was  called  to  the  Chair. 
The  Committee  deliberated. 

[Adjoarned  till  Tuesday^  2l8t  March|  at  One  o'clock. 


Tuesday y  2\st  March  1882. 


members   PRESENT: 


Mr.  Walpole  in  the  Chair. 


Mr.  Leveson  Gower. 
Mr.  Brand. 

Lord  Edmond  Fitzmaurice. 
Mr.  Ashton  Dilke. 


Mr.  H.  Cowper. 
Sir  Walter  Barttelot. 
Sir  Joseph  Bailey. 


Crosby  Garrett  Common. 

Report  of  the  Inclosure  Commissioners,  certifying  the  expediency  of  a  Provisional 
Order  for  the  Regulation  of  Crosby  Garrett  Common,  in  the  County  of  Westmorland, 
read: 

In  support  thereof.  Colonel  G.  A.  Leach^  Mr.  George  Pemberton  Leach^  and  Mr. 
Edward  Johnson  were  examined. 

Motion  made,  and  Question,  That  the  Provisional  Order  ought  to  be  confirmed  by 
Parliament  without  modification, — put,  and  agreed  lo. 

Ordered,  To  Report. 

Stivichall  Common. 

Report  of  the  Inclosure  Commissioners,  certifying  the  expediency  of  a  Provisional 
Order  for  the  Regulation  of  Stivichall  Common,  in  the  County  of  Warwick,  read. 

Colonel  G.  A.  Leach j  Mr.  Arthur  Benson  Dickson,  and  Mr.  Thomas  Browett  were 
examined. 

Motion  made,  and  Question,  That  the  Provisional  Order  ought  to  be  confirmed  by 
Parliament  without  modification,— put,  and  agreed  to. 

Ordered,  To  Report. 

[Adjourned  till  Tuesday  next,  at  half-past  Ten  o'clock. 
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m  PROCEEDINGS: — SELECT   COMMITTEE   ON  COMMONS. 


Tuesday,  28M  March  1882. 


MEMBBfiS   PRESENT: 

Mr.  Walpole  in  the  Chair. 


Mr.  Leveson  Gower. 
Sir  Walter  Barttelot. 
Lord  Edmond  Fitzmaurice. 


Mr.  Cowper. 
Mr.  Ashton  Dilke. 


Arkleside  Common. 

Report  of  the  Inclosure  Commissioners,  certifying  the  expediency  of  the  IncloBure  of 
Arkleside  Common,  in  the  North  Biding  of  Yorkshire,  read. 

In  support  of  the  proposed  Provisional  Order,  Colonel  Leach  and  Mr.  Pemberton  Leach 

were  examined. 

Motion  made,  and  Question,  That  the  Provisional  Order  ought  to  be  confirmed  by 
Parliament  without  mocUfication, — put,  and  agreed  to. 


Cefn  Dkawen  Common. 

Keport  of  the  Inclosure  Commission,  certifying  the  expediency  of  the  Inclosure  of  Cefh 
Draw  en  Common,  in  the  County  of  Radnor,  read. 

In  support  of  the  proposed  Provisional  Order,  Colonel  Leach,  Mr.  Henry  Salusbury 
Milmaiiy  and  Mr.  Joseph  Richard  Cobb  were  examined. 

Motion  made,  and  Question,  That  the  Provisional  Order  ought  to  be  confirmed  by 
FajUament  without  modification, — ^put,  and  agreed  to. 


Bettws  Dissebth  Common. 

Report  of  the  Inclosure  Conunissioners,  certifying  the  expediency  of  the  Inclosure  of 
Bettws  DiBserth  Common,  in  the  County  of  Radnor,  read. 

In  support  of  the  proposed  Provisional  Order,  Colonel  Leach  and  Mr.  Henry  Salusbury 
Milman  were  examined. 

Motion  made,  and  Question,  That  the  Provisional  Order  ought  to  be  confirmed  by 
Parliament  without  modification, — put,  and  agreed  to. 

Ordered^  To  Report. 
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LIST    OF    WITNESSES. 


Tuesday,  2\st  March  1882. 

PAGE. 

Colonel  Leach  -        - ^'^ 

Mr.  G.  Pemberton  Leach  ----------         ^ 

Mr.  Edward  Johnson        ---------- 

Mr.  Arthur  Benson  Dickson     ---------4 

Mr.  Thomas  Browett         ----------4 

Tuesday,  2Sth  March  1882. 

Colonel  Leach 5,7,14 

Mr.  G.  Pemberton  Leach  ---------         6 

Mr.  Henry  Salusbury  MUman  -        -        -        -        -        -        -        -        -8,  14 

Mr.  Joseph  Richard  Cobb         ---------12 
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MITfUTES    OF    EYIDENCE. 


Tuesday^  2\st  March  1882. 


MEMBERS   PRESENT: 


Sir  Joseph  Bailey. 

Sir  Walter  Barttelot. 

Mr.  Brand. 

Mr.  Bryce. 

Mr.  Cowper. 

Mr.  Ashton  Dilke. 


Lord  Edtnond  Fitzmaurice. 

Mr.  Leveson  Gower. 

Mr.  PelJ. 

Mr.  Richard  Power. 

Lord  Henry  Scott. 

Mr.  Spencer  Walpole. 


The  Right  Honourable  SPENCER  HORATIO  WALPOLE,  in  the  Chair. 


Crosby  Garrett  Common. 


Colonel  Leach,  called  in;  and  Examined. 


Chairman. 

1.  You  are  one  of  the  Inclosure  Commis- 
eioners? — I  am  one  of  the  Inclosure  Commis- 
sioners. 

2.  Has  any  application  been  made  to  you  re- 
specting Crosby  Garrett  Common?— An  appli- 
cation was  made  to  us  for  the  regulation  of 
the  common. 

3.  Did  you  send  down  an  Assistant  Commis- 
sioner to  see  the  place? — We  sent  down  an 
Assistant  Commissioner  to  hold  the  necessary 
meetings  and  to  inspect  the  common  after  giving 
the  requisite  notices. 


Chairman, — continued. 

4.  The  Assistant  Commissioner  is  in  the  room? 
—Yes. 

5.  Did  he  make  a  report  to  you  in  conse- 
quence of  that  ? — He  made  a  report  to  the  Com- 
missioners, and  the  Commissioners  thereupon 
considering  the  case  had  been  made  out,  drafted 
a  Provisional  Order,  which  has  been  assented  to 
by  the  requisite  interests  in  the  common. 

6.  Is  there  anything^  I  need  ask  you  more  on 
this  question  ? — I  think  not. 

7.  All  the  details  will  come  from  the  Assistant 
Commissioner  ? — Yes. 


Mr.  G.  Pemberton  Leach,  called  in ;  and  Examined. 


Chairman. 

8.  You  are  the  Assistant  Commissioner? — 
Yes. 

9.  We  have  been  told  by  Colonel  Leach  there 
was  an  application  made  to  go  and  inspect 
Crosby  Garrett  Common,  and  you  were  sent 
down  for  the  purpose,  is  that  so  ? — Yes. 

10.  Did  you  give  the  regular  and  usual 
notices  ? — The  regular  notices  were  given. 

1 1.  Did  you  hold  the  usual  public  meetings  ? 
— Yes ;  I  held  one  meeting  in  the  evening  and 
one  meeting  in  the  morning  on  separate  days. 

12.  What  does  the  common  consist  of? — 
Principall  v  of  good  pasture  land,  down  pasture ; 
but  a  small  portion  of  it  is  moorland  and  heather. 

13.  Are  there  any  tenants  to  the  manor? — 
Yes. 

0.81. 


Chairman — continued. 

14.  How  many  ? — About  35. 

15.  What  towns  are  near  Crosby  Garrett; 
are  there  any? — No  large  towns  near,  except 
Klirkby  Stephen,  which  has  a  population  of  1,664. 
That  is  four  miles  distant.  There  are  several 
small  villages  in  the  neighbourhood. 

16.  The  population  of  Kirkbv  Stephen  is 
1,664  I  see  by  the  Provisional  Order? — Yes. 

17.  Now  at  the  public  meeting  who  appeared? 
— Were  there  many  of  the  people  who  were  in- 
terested in  the  common? — Aoout  15  at  each 
meeting. 

18.  One  was  in  the  day  and  one  in  the  evening? 
— Yes;  there  were  one  or  two  labourers  at  the 
evening  meeting. 

19.  Were  they  tenants  of  the  manor? — No; 
A  but 
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Mr.  Pemberton  Leach, 


\_Continued, 


Chairman — continued. 

but  the  meeting  was  almost  entirely  attended  by 
persons  who  have  rights  of  common. 

20.  Was  any  objection  taken?— No.  One 
person  interested  objected  to  regulation,  but 
rather  on  the  ground  tliat  he  wanted  inclosure 
instead  of  regulation.  He  did  not  approve 
of  regulation.  There  was  no  objection  -  from 
any  other  quarter. 

21.  What  have  you  done  about  recreation 
ground? — The  whole  of  the  common  is  to  be 
practically  left  in  its  present  state ;  the  public 
are  to  have  a  right  to  walk  about  the  whole  of 
it,  but  about  30  acres  in  extent  are  to  be  reserved 
especially  for  playing  games  upon. 

22.  For  amusement  and  recreation  of  people 
in  the  neighbourhood  ? — Yes. 

23.  What  is  the  present  condition  of  the 
common  ? — Very  good  pasturage. 

24.  Do  many  people  turn  out  their  cattle 
upon  it? — Yes,  a  good  many. 

25.  Is  the  number  regulated  ? — The  number  is 
not  regulated. 

26.  Would  it  be  if  the  regulation  is  granted ; 
would  regulations  be  made  on  that  point? — 
The  number  of  beasts  that  the  common  could 
pasture  would  be  ascertained  uiider  the  regula- 
tion proceedings,  and  each  commoner  would 
be  limited  to  the  number  to  which  he  was 
entitled. 

27.  Are  the  rigjhts  of  the  lady  of  the  manor 
reserved  ? — The  rights  of  the  lady  of  the  manor 
are  reserved.  She  is  also  to  receive  an  allot- 
ment of  one-sixteenth  portion  of  the  rights  of 
common. 

28.  She  has  all  her  rights  reserved?  —  The 
great  majority  of  her  rights  are  reserved.  She 
has  the  minerals,  and  I  think  the  game  are  re- 
served. 

29.  The  mines  and  minerals  are  reserved,  I 
suppose  ? — Yes. 

30.  I  see  in  the  last  statement  that  was  made 
in  the  Keport  of  the  Inclosure  Commissioners, 
there  are  tnese  words :  "  By  settling  and  defining 
the  common  rights  of  all  parties,  limiting  the 
stocking  of  the  land,  and  preventing  quarrels 
caused  by  the  hounding  and  ill-using  of  the  sheep 


Chairman — continued, 
and  ponies,  and  by  placing  the  common  under 
due  control  and  supervision,  the  regulation  can- 
not fail  to  be  of  advantage  to  the  neighbourhood, 
the  population  consisting  principally  of  persons 
interested  in  or  connected  with  the  common  ;** 
is  that  your  opinion  ? — Yes. 

31.  And  that  is  one  of  the  main  reasons  for 
making  the  regulation  ? — That  is  one  of  the  main 
reasons  for  making  the  regulation.*  Perhaps  I 
should  add  to  that  a  matter  which  is  referred  to 
in  a  former  portion  of  the  Report,  that  Crosby 
Garrett  Common  is  noted  for  its  good  pasture, 
and  there  are  several  other  commons  adjoining 
which  are  heather,  and  the  pasture  is  not 
nearly  so  good,  so  that  the  cattle  and  sheep  on 
these  commons  make  their  way  on  to  Crosby 
Garrett  Common;  and  it  is  difficult  to  keep 
them  off. 

Mr.  Levesan  Gower. 

32.  I  suppose  the  regulation  ip^ould  preclude 
any  future  inclosure  of  the  common,  except  on 
the  authority  of  Parliament  ? — Yes,  it  is  provided 
that  no  inclosure  shall  take  place  except  by  the 
authority  of  Parliament.  That  is  the  Commons 
Act,  1876. 

33.  Is  it  defined  who  are  the  persons  enti- 
tled to  exercise  the  right  on  this  conmion  ? — It 
was  stated  at  the  meeting ;  the  owners  of  land 
within  Crosby  Garrett. 

34.  There  is  no  custom  of  using  it  by  other 
persons  to  give  them  a  claim  ? — If  other  persons 
could  prove  before  the  valuer  in  the  subsequent 
proceedings  that  they  had  acquired  legal 
rights,  they  would  establish  their  claim  as  well. 
The  proceedings  under  the  regulation  will  be 
practically  the  same  as  on  inclosure.  A  valuer  will 
be  appointed,  and  he  will  issue  notices  calling  all 
persons  who  claim  any  rights  on  the  common  to 
send  their  claims  to  him,  and  he  will  hear  and 
determine  those  claims.  If  the  claims  are  esta- 
blished he  will  allot  certain  rights  of  pasturage  in 
respect  of  those  claims. 

35.  Do  you  think  user  would  establish  a  claim  ? 
— Undoubtedly. 


Mr*  Edward  Johnson,  called  in ;  and  Examined. 


Chairman. 

36.  Ake  you  a  landowner  in  Crosby  Garrett  ? 
—Yes. 

37.  Have  you  lived  there  long  ? — I  have  had 
a  house  there  for  years.  I  go  backwards  and 
forwards  to  it. 

38.  Are  you  a  justice  of  the  peace  for  the  county 
of  Westmoreland  ? — Yes. 

39.  You  know  this  common  pretty  well  ? — I 
have  known  it  from  a  boy. 

40.  Is  the  regulation  generally  acceptable  to 
the  people  in  the  neighbourhood  ? — ^Yes,  I  think 
all  the  landowners  are  in  favour  of  it,  with  one  or 
two  exceptions. 

41.  Do  they  make  any  substantial  objection  to 
it,  or  do  they  now  acquiesce  ? — I  think  the  ob- 
jection is  this.  All  the  people  who  are  in  favour 
of  bringing  it  to  stinted  pasture  want  to  go  in  for 


Chairman — continued. 

an  inclosure.     It  is  moi'e  for  opposition  than  any- 
thing else. 

42.  Is  the  common  bounded  by  other  com- 
mons ? — The  Ravenstonedale  Common  and  Little 
Ashby  Common. 

43.  Do  they  trespass  on  your  common?— Not 
so  much  from  Little  Ashby,  but  a  good  deal  from 
Kavenstonedale. 

44.  You  will  be  able  to  regulate  that  in  future 
if  you  get  your  regulation  ? — Yes. 

Lord  Edmond  Fitzmaurice. 

4.5.  What  are  most  of  the  persons  who  have 
these  rights;  are  they  copyholders?  —  Copy- 
holders and  freeholders. 

46.  Are 
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Mr.  Edwaed  Johnson. 


\_Continue.d. 


Lord  Edmond  Fitzmaurice-^con^mxiQA. 

46.  Are    tbey  mostly   copyholders    or    free- 
holders ? — I  should  think  about  equal. 

47.  Are  there  any  copyholders  for  lives  ? — 

No. 


Lord  Edmond  jPitemattnce— continued. 

48.  All  copyholders  of  inheritance  ? — Yes. 

The  Chairman  stated  that  the  Committee 
were  of  opinion  that  the  Provisional  Order 
with  regard  to  Crosby  Garrett  Common 
should  be  confirmed  without  modification. 


Stivichall  Common. 


Colonel  LeacHj  re-called ;  and  Examined. 


Chairman. 

49.  Had  you  an  application  in  the  case  of 
Stivichall  Common  ? — We  had  an  application  in 
1880  respecting  Stivichall  Common,  which  was 
delayed  from  some  difiiculties  which  arose  re- 
specting the  acquisition  of  some  lands,  which  I 
will  explain  to  the  Committee  further  on. 

50.  It  did  not  come  before  us  last  year  ? — No, 
it  was  delayed  on  that  account. 

51.  Where  is  Stivichall  Common? — It  is  close 
to  Coventry.  I  did  not  prepare  a  small  map  in 
this  case  in  consequence.  It  is  within  a  mile  of 
the  town  of  Coventry. 

52.  Is  it  a  large  or  small  common? — Only 
about  four  acres.  In  point  of  fact,  unless  it  had 
been  brought  forward  as  part  of  a  much  larger 
scheme,  it  would  not  have  been  worth  while  to 
incur  the  expense  of  regulating  it. 

53.  Coventry  is  a  very  large  city? — About 
40,000  inhabitants. 

54.  Who  are  the  lords  of  the  manor  ? — The 
Corporation  of  Coventry,  who  are  promoting  the 
regulation. 

55.  Have  the  freemen  of  Coventry  any  rights 
over  the  common  ? — The  freemen  have  rights  of 
pasture.  'ITiey  are  a  very  large  body  indeed. 
Something  like  4,000  people  have  rights  of 
pasturage  over  this  small  common. 

56.  The  common  you  said,  was  near  the  city  ? 
— Close  to  the  city. 

57.  Something  appears  here  in  this  Provi- 
sional Order  about  the  compensation  you  pro- 
pose should  be  giVen  to  the  freemen  ;  will  you 
explain  that  to  the  Committee? — I  will  lay 
before  the  Committee  this  map.  This  is  the 
small  common  which  adjoins  the  public  road. 

58.  There  are  some  4,000  freemen,  who  have 
some  rights  of  pasturage  ? — Yes,  if  their  rights 
were  exercised  to  any  large  extent,  it  would 
destroy  the  common  as  a  place  of  recreation. 
The  freemen  have  a  large  extent  of  neighbouring 
land,  edged  with  pink  ;  this  land  (pointing  to  the 
map)  belongs  to  the  grammar  school  of  Coven- 
try, and  the  project  is  this :  a  very  benevolent 
and  liberal  citizen  of  Coventry,  Mr.  David 
Spencer,  proposes  to  pay  the  whole  of  the 
expense  of  regulating  the  common,  and  also  gives 
to  the  town  11^  acres,  coloured  green  on  the  map. 
The  Corporation  of  Coventry  are  to  make  this 
road  (which  is  shown  in  the  map)  to  the  free- 
men's property,  which  is  some  little  distance 
from  the  main  road  as  compensation  for  their 
rights,  and  very  ample  compensation  it  is. 

59.  They  get  what  you  consider  much  more 
0.81. 


Chairman — continued. 

than  an  equivalent? — Yes.  A  small  piece  of 
the  common  severed  by  the  road  will  be  sold 
to  the  grammar  school  to  pay  a  portion  of  the 
expense  which  improves  their  frontage  to  the 
road.     Another  adjoining  owner  sells  them  this 

5iece  of  land,  which  completes  their  frontase. 
'hey  further  get  the  benefit  of  the  road  to  be 
made  by  the  Corporation  of  Coventry.  It  also 
will  lead  to  the  recreation  ground  given  by  Mr. 
David  Spencer,  so  that  it  is  an  extremely  valuable 
project  lor  the  benefit  of  the  citizens  of  Coventry 
and  all  parties  interested.  It  would  not  have 
been  worth  while  to  regulate  that  small  portion 
of  land  if  it  had  not  been  as  part  of  that  larger 
scheme,  with  a  view  to  get  rid  of  the  pasturage 
rights  over  it. 

60.  Will  the  common  be  vested  in  the  corpo- 
ration ? — Yea,  the  common  will  be  vested  in  the 
corporation. 

Mr.  Ashton  Dilke. 

61.  What  is  the  scale  of  that  map? — About 
120  feet  to  an  inch  ;  it  is  a  very  large  scale. 

Sir  Walter  Barttelot 

62.  Do  you  know  at  all  what  the  cost  of  the 
road  is  ? — 1  do  not. 

63.  Do  you  know  the  length  of  the  road  ? — 
Yes,  I  can  tell  you,  about  1,600  feet. 

64.  What  -is  the  size  of  these  two  fields  ? — 
About  11^  acres,  of  which  Mr.  Spence  makes  a 
free  gift. 

^5.  Those  11 J  acres,  taking  it  in  the  position 
they  are  in,  are  worth  a  great  deal  more  than 
these  four  acres  ? — Yes. 

66.  If  you  put  it  as  worth  twice  as  much,  you 
would  be  within  the  mark  ? — I  should  say  the 
11  acres  here  are  certainly  worth  twice  as  much 
with  the  road  made. 

67.  What  is  the  distance  of  it  from  Coventry  ? 
— About  a  mile. 

68.  There  are  no  objections  on  the  part  of 
anybody  to  the  proposed  scheme? — No;  on 
the  contrary,  everybody  as  far  as  we  know  in 
Coventry  is  anxious  it  should  be  carried  out. 
The  town  clerk  of  Coventry  is  here,  and  he  will 
better  satisfy  the  Committee  on  that  point  than 
I  ican  do. 

Mr.  Ashton  Dilhe. 

69.  As  to  the  compensation  that  the  freemen 
have  received  for  their  rights  of  pasturage  which^^Tp 
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Mr.  As/lion  Dilke — continued. 

seems  to  be  so  infinitesimallj  small?— It  is  a 
liberal  compensation. 

Mr.  Leveson  Gower, 

70.  There  is  one  point  I  do  not  quite  under- 
stand ;  you  stated  the  gentleman  who  has  given 
the  land,  is  prepared  to  pay  the  expense  of  the 
regulation  ;  then  you  said  this  piece  of  land  was 


Mr.  Leneson  Goio^— continued, 
to  be  sold  to  meet  the  expenses? — We  will 
make  good  any  expense  that  may  be  incurred 
bey ond  what  that  small  price  realises.  I  presume 
the  price  of  it  will  be  small;  he  has  lodged 
upwards  of  4.000  /.  in  the  hands  of  the  corpora- 
tion to  carry  this  scheme  out ;  it  is  an  extremely 
liberal  act. 


Mr.  Arthur  Benson  Dickson,  called  in ;  and  Examined. 


Chairman. 

71.  You  are  an  Assistant  Inclosure  Commis- 
sioner?-^! am. 

72.  Were  you  the  Assistant  Commissioner  that 
went  down  to  the  neighbourhood  of  Coventry  ? 
— I  was,  and  I  held  the  meetings. 

73.  One  in  the  daytime  and  one  in  the  even- 
ing ? — Yes. 

74.  How  many  attended  in  the  daytime  ? — 
Twenty-seven. 

75.  How  many  in  the  evening  ? — Thirteen. 

76.  Were  any  objections  taken  to  the  proposal  ? 
— None  at  all. 

77.  Neither  at  the  meeting  in  the  evening  nor 
the  morning? — Mr.  Dallir,  the  owner  of  the 
adjoining  land,  asked  for  certain  rights  of  access 


Chirman — continued. 

to  such  land  to  be  given  to  him  in  the  Provisional 
Order,  but  he  was  quite  satisfied  with  the  pro- 
vision made  for  him  by  the  order. 

78.  Did  any  freemen  appear  ? — They  had  had 
the  scheme  mentioned  at  the  meeting  of  their 
trustees. 

79.  They  have  got  trustees  of  their  own? — 
Yes. 

80.  Did  any  of  those  trustees  appear  for  them  ? 
— Yes,  in  the  evening. 

81.  And  they  assented? — They  assented.  The 
common  is  settled  identically  in  the  same  way 
and  is  subject  to  the  same  rights  of  common,  as 
the  estate  belonging  to  the  freemen,  so  that  they 
benefit  themselves  by  this  road. 


Mr.  Thomas  Browett,  called  in  ;  and  Examined. 


Chairman. 

82.  You  have  heard  the  evidence  given  here 
with  reference  to  this  common? — Yes. 

83.  What  are  the  rights  of  the  corporation  and 
freemen  with  respect  to  the  common  ;  have  they 
been  accurately  explained  here? — Yes,  the  cor- 
poration have  the  freehold,  and  the  freemen  have 
a  right  to  the  pasture,  by  every  man  turning  on 
two  horses  and  one  cow,  or  two  cows  and  one 
horse. 

84.  If  the  common  is  regulated  under  the  Pro- 
visional Order  it  will  vest  still  in  the  Corporation 
of  Coventry  ? — Yes. 

85.  They  in  point  of  fact  will  have  the  guardian- 
ship of  it? — Yes,  and  will  undertake  the  expense. 

86.  Do  you  know  the  trustees  of  the  freemen  ? 
—Yes. 


Chairman — continued. 

87.  Can  you  tell  the  Committee  whether  they 
on  the  part  of  the  freemen  acquiesce  in  what  is 
proposed  here?— Quite  unanifnous. 

88.  No  objection  taken  to  it  at  all? — Not  from 
any  individual  throughout  the  city. 

Sir  Walter  Barttlelot. 

89.  The  city  is  perfectly  satisfied  with  the  new 
order  given  them  in  the  place  of  the  old  ? — Yes, 
it  is  a  pure  addition. 

The  Cliairmau  stated  that  the  Committee 
were  of  opinion  that  the  Provisional  Order 
wiih  regard  to  Stivichall  Common  should  be 
confirmed  without  modification. 
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The  Right  Honourable  SPENCER  HORATIO  WALPOLE,  in  the  Chair. 


Arkleside  Common. 


Colonel  Leach,  called  in ;  and  Examined. 


Chairman, 

90.  Had  you  any  application  last  autumn 
with  reference  to  a  common  called  Arkleside 
Common? — We  had  an  application  for  the  in- 
closure  of  Arkleside  Common. 

91.  In  the  North  Riding  of  Yorkshire  ?— Yes. 

92.  Did  you  send  down  an  Assistant  Com- 
missioner?— We  gave  the  necessary  preliminary 
notices  and  invitations  to  disinterested  persons 
as  well  as  those  interested,  and  held  two  meetings 
by  the  Assistant  Commissioner. 

93.  The  Assistant  Commissioner  held  his 
meetings,  and  he  reported  to  you? — The  As- 
sistant Commissioner  held  his  meetings  and  he 
reported  to  us.  There  were  two  meetings,  one 
in  the  evening  and  one  in  the  morning,  and  he 
reported  to  us. 

94.  Arkleside  Common  is  in  the  parish  of 
Caverham? — Arkleside  Common  is  in  the  parish 
of  Caverham,  in  Coverdale, 

95.  Caverham  is  the  name  of  the  parish  ? — Yes. 

96.  There  are  20,000  acres  in  the  parish  ? — 
Twenty  thousand  acres  in  the  parish.  It  is  an 
extremely  large  parish,  extending  from  one  end 
of  the  dale  to  the  other. 

97.  What  does  the  population  chiefly  consist 
of?  —  Chiefly  of  an  agricultural  population  ; 
I  may  say,  solely  agricultural. 

98.  This  is  an  application  for  iuclosure  ? — This 
is  an  application  for  inclosure. 

99.  xou  have  reported  in  favour  of  the  inclosure? 
—-We  have  reported  in  favour  of  the  inclosure. 

100.  Did  you  consider  whether  anything  could 
be  done  with  regard  to  recreation  for  the  public  ? 
— Perhaps  I  may  be  allowed  to  mention  to  the 
Committee  that  the  whole  of  the  common  is  over 
1,200  feet  in  altitude.  It  is  all  high  ground  on 
the  borders  between  the  North  and  East  Riding, 
and  arable  cultivation  is  impracticable. 

101.  Except  lower  down  the  hill  ?— Yes,  that 
IS  so,  but  the  common  land  is  capable  of  con- 
siderable improvement  by  drainage,  liming,  and 
otherwise.  Other  high  lands  in  the  same  locality 
have  been  so  improved;  and  the  contrast  be- 
tween the  improved  lands  and  those  not  improved 
is  very  great.    The  owners  will  not  spend  any 
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money  unless  they  own  their  lands  in  severalty. 
All  the  lands  will  probably  remain  uncultivated. 
We  secure  the  rights  of  the  public  by  putting  a 
provision  in  the  l^rovisional  Order  reserving  to 
them  the  right  of  enjoying  reasonable  recreation 
over  the  whole  of  the  lands  which  remain  un- 
cultivated. 

102.  This  is  the  clause  in  the  Provisional 
OnJer,  **  That  there  be  reserved  to  the  public  a 
privilege  at  all  times  of  enjoying  air,  exercise, 
and  recreation  upon  those  parts  of  the  land  to  be 
inclosed  which  shall  for  the  time  being  be  un- 
planted  or  uncultivated,  for  arable  purposes. 
Provided  that,  in  such  enjoyment,  no  injury  shall 
be  done  to  the  lands  or  to  the  herbage  growing 
thereon,  or  to  the  stock  or  game  upon  such 
lands.  Provided  also  that  gates  or  stiles  shall  be 
placed  in  all  fences  inclosing  such  lands  at  con- 
venient intervals  not  exceeding  a  quarter  of  a 
mile,  and  that  access  to  such  lands  be  secured 
to  the  public."  Is  that  really  a  security  for  all 
time,  because  it  says,  "  shall,  for  the  time  being, 
be  unplanted  or  uncultivated  ?" — We  put  in  "  for 
the  time  being,"  in  order  that  if  any  part  of  the 
land  is  cultivated,  and  subsequently  goes  out  of 
cultivation  again,  it  then  would  become  open  to 
the  public. 

Mr.  Ashton  Dilke. 

103.  With  regard  to  the  amount  which  is  set 
aside  for  turbary  and  cutting  of  peat,  can  you 
give  me  any  idea  how  much  peat  the  inhabitants 
are  in  the  habit  of  taking  annually  from  the 
common  ? — I  cannot  tell  you  what  the  inha- 
bitants are  now  in  the  habit  of  taking  from  the 
common,  but  all  the  land  in  the  ambit  belongs 
to  the  people  who  have  rights  over  the  common. 
They  take  peat  fr:>m  their  own  lands,  but  looking 
at  the  possibility  of  Pome  increase  of  population, 
we  provide  that  these  people  should  have  rights 
of  turbary.  Therefore  we  required  five  acres 
should  be  set  out  as  a  turbary  allotment. 

Sir  Walter  Barttelot. 

104.  Nobody  has  any  rights  on  that  common, 
except  the  owners  of  the  property  ? — Nobody 
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Sir   Waited  ^flr^^e/o^— continued, 
has  any  rights  on  that  common  except  the  owners 
of  the  property. 

105.  There  are  no  copyholders  of  the  manor  ? 
— No  copyholders ;  and  there  is  not  a  lord  of  the 
manor.  It  is  not  in  a  manor.  The  rights  are 
wholly  in  the  people  who  have  rights  over  the 
common.  They  have  rights  in  the  soil  as  well 
as  rights  in  the  surface. 

106.  As  I  understand  you,  the  proposal  is  that 
all  this  land  may  or  may  not  be  cultivated,  but 
when  it  is  not  cultivated  the  public  shall  have 
the  right  of  going  over  the  land  ? — The  public 
are  to  have  the  right  of  going  over  only  the  land 
that  is  not  in  arable  cultivation  or  planted. 
We  know  from  the  height  of  the  land  no  part  is 
likely  to  be  cultivated. 

Chairman. 

107.  Does  that  apply  to  the  whole  ? — Yes. 

Mr.  Cowper. 

108.  It  may  be  planted  ? — Yes,  part  may  be 
planted,  but  arable  cultivation  is  not  likely. 

Sir  Waller  Barttelot 

109.  The  population  is  so  few  that  they  would 
hardly  require  more  rights  of  going  over  it  ? — 
Those  rights  would  be  exercised  by  the  outside 
public. 

110.  Not  for  the   people  who  live  there? — 


Sir  Walter  Barttelot — continued. 

Probably  the  people  who  live  there  will  never 
go  over  the  mountain  for  recreation. 

111.  Nobody  but  the  owners  have  any  right 
to  the  peat  at  the  present  moment? — Nobody 
but  the  owners  have  any  right  to  the  peat  at  the 
present  moment. 

112.  But  you  have  given  five  acres  for  cot- 
tagers or  anybody  else  to  get  peat  from  ? — We 
have,  for  the  inhabitants  of  Arkleside  and  Horse- 
house. 

113.  You  have  provided  for  every  contingency 
that  mi^ht  occur  for  the  poptdation  of  the  dis- 
trict ?— We  have. 

Chairman, 

114.  How  will  you  take  care  that  that  right 
is  secured  to  them  for  all  time  ? — It  will  be  set 
out  in  the  award,  and  the  award  will  be  deposited 
in  the  parish. 

115.  A  legal  right  ? — Yes.  I  omitted  to  say 
anything  about  the  map.  This  is  the  map  which 
shows  the  locality  of  the  common.  ( The  Witness 
explained  the  same  to  the  Committee.) 

116.  What  is  the  nearest  large  place  to  the 
common? — Richmond,  which  contains  4,400  in- 
habitants, and  is  16  miles  distant. 

Mr.  Ashton  Dilke. 

117.  Skipton  would  be  as  near  as  Richmond  ? 
— I  do  not  know  how  far  that  is.  There  is 
practically  no  large  population  near.  It  is  a 
mountain  country. 

118-   It  is  right  up  in  the  mountains  ? — Yes, 


Mr.  G.  Pemberton  Leach,  called  in ;  and  Examined. 


Chairman, 

119.  AKEyou  the  Assistant  Commissioner  who 
went  to  inspect  Arkleside  Common  ? — Yes. 

120.  The  notices  as  usual  were  given? — Evi- 
dence was  given  at  the  meeting  that  the  notices 
were  duly  posted. 

121.  Were  there  two  meetings  held  ? — Yes. 

122.  Oue  in  the  morning  and  one  in  the 
evening  ?— One  in  the  morning  and  one  in  the 
evening. 

123.  Can  you  tell  the  Committee  how  many 
attended  in  the  morning  ? — About  13. 

124.  How  many  in  the  evening? — Several  of 
those  who  were  present  at  the  morning  meeting 
attended  the  evening  meeting  and  eight  others, 
including  the  vicar  of  the  parish,  who  was  not 
present  at  the  first  meeting,  and  five  labourers. 

125.  Were  any  objections  taken  to  this  pro- 
posal ? — No  definite  objections  ;  one  of  the  per- 
sons interested  was  rather  doubtful  about  the 
inclosure.  He  was  an  old  yeoman,  and  he  had 
an  idea  that  some  old  deed  existed  which  showed 
there  was  a  lord  of  the  manor,  and  he  said  he 
should  not  like  to  consent  to  the  inclosure  unless 
the  deed  was  found.  He  subsequently  changed 
his  mind,  and  before  I  left  he  said  he  would 
assent  to  the  application. 

126.  Was  he  a  person  who  had  an  interest  in 
the  common  ? — He  was  a  person  interested. 

127.  He  did  not  give  any  formal  objection? — 
No. 

128.  Was  anything  said  about  the  provision 
which  is  made  lor  leaving  it  open  and  making 
allotments,  so  that  it  can  be  kept  open  for  the 
public? — I  said  that  those  would  be  the  only 


Chairman — continued. 

terms  on  which  the  Commissioners  would  recom- 
mend inclosure,  and  I  made  inquiries  as  to  how 
far  such  a  provision  was  likely  to  affect  the 
common  when  inclosed.  I  feel  convinced  it  will 
apply  to  almost  if  not  the  whole  of  the  com- 
mon. 

129.  It  is  all  left  open  unless  part  of  it  may  be 
planted  hereafter,  or  cultivated  nereafter  ? — Ves. 

130.  Then  that  will  cease  to  be  open  recreation 
ground  after  that?— That  would  be  so.  It 
would  cease  to  be  open ;  but  there  certainly  is 
not  the  smallest  possibility  of  any  part  except  a 
very  small  portion  being  brought  into  arable 
cultivation. 

131.  Because  the  land  will  not  admit  of  it  ? — 
Quite  so. 

132.  That  is  the  security  in  point  of  fact?— I 
am  told  also  there  is  not  the  smallest  chance  of 
any  planting  taking  place  in  the  other  part 
of  it. 

133.  Who  is  the  greatest  owner  of  the  pro- 
perty ? — Mr.  Christopher  Other. 

134.  Is  he  the  applicant? — He  is  one  of  the 
applicants.  All  the  persons  interested  signed 
the  application  or  assented  at  the  meeting. 

135.  There  was  no  dissentient  voice  among 
those  interested  ? — Not  at  the  time. 

136.  Excepting  that  one?— He  subsequently 
assented. 

Sir  Walter  Barttelot. 

137.  You  are  going  to  set  out  some  quarries 
for  stone.  Is  there  good  stone  there  f — There  is 
very  good  stone  there. 
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Sir  Walter  Bnrtteht — continued. 

138.  Is  the  stone  got  from  this  common  now, 
to  repair  the  highways?— Yes. 

139.  For  the  whole  parish  ?— I  think  not.  I 
am  speaking  from  recollection,  but  I  think  it  is 
taken  for  each  hamlet.  There  are  many  hamlets 
through  the  dale. 

140.  Twenty  thousand  acres? — The  parish  is 
10  miles  long.  Eaqh  hamlet  has  a  moor  or 
common  of  its  own. 

141.  You  will  take  care  the  quarries  set  out  are 
somewhere  handy  to  the  road,  so  that  the  stone  can 
be  got  away  ? — They  are  to  be  close  by  the  road. 

142.  Is  there  any  cottage  on  the  common? — I 
think  not.  The  only  building  on  the  common  is 
a  shooting  lodge. 

143.  The  population  is  very  sparse  indeed,  all 
over  the  district  ? — Yes. 

Mr.  Leveson  Gower. 

144.  Will  this  common  be  partitioned  out 
among  the  owners,  or  closed,  and  held  in  com- 
mon?—Partitioned  out  amongst  the  different 
owners. 


Mr.  Leveson  Gower — continued. 

145.  Is  this  a  stone  from  the  quarry  used  for 
building  purposes,  as  well  as  the  repair  of  roads  ? 
— All  the  houses  in  the  neighbouring  village 
were  built  of  stone  I  think. 

146.  And  would  it  be  still  available  for  the 
purpose  of  building? — No,  I  apprehend  it  would 
not,  because  it  would  be  upon  the  allotments 
of  the  different  owners  of  the  common.  There- 
fore, if  other  persons  wanted  to  get  that  stone, 
of  course  they  would  have  to  pay  for  it. 

Chairman. 

147.  In  point  of  fact,  with  regard  to  the  plant- 
ing or  cultivation,  that  would  be  planting  or 
cultivation  upon  the  parts  allotted  to  some  parti- 
cular individual? — les;  and  if  the  individual 
wanted  to  do  away  with  the  rights  of  the  public 
he  could  only  do  it  by  spending  money  in  culti- 
vation or  planting. 

The  Chairman  stated  that  the  Committee 
were  of  opinion  that  the  Provisional  Order 
should  be  confirmed  by  Parliament  without 
modification. 


Cefn  Dbawen  Common. 


Colonel  Leach,  called  in;  and  Examined. 


Chairman. 

148.  Had  you  an  application  made  to  you  last 
autumn  with  reference  to  Cefn  Drawen  Common  ? 
— We  had  an  application  made  to  us  for  its 
inclosure. 

149.  Did  you  send  down  a  Commissioner? — 
We  sent  down  a  Commissioner. 

150.  Was  it  the  same  Commissioner  that  you 
sent  to  the  other  common  ? — No ;  Mr.  Milman. 

151.  Is  he  here? — Yes. 

152.  What  is  the  character  of  this  common  ? — 
It  is  on  the  high  ground  of  Radnorshire. 

153.  Are  there  many  villages  or  dwellings 
near  the  common,  or  upon  the  common  ? — No ;  it 
will  be  observed  from  our  report  there  are  only 
two  cottages  within  a  radius  of  two  miles* 

154.  I  suppose  it  is  a  pasture  for  sheep  chiefly, 
is  it  not  ? — ^For  sheep  and  ponies. 

155.  Welsh  ponies? — Welsh  ponies;  and  in 
this  case,  as  in  many  others,  the  strong  men  get 
the  best  of  the  pasturage. 

156.  What  is  the  size  of  the  common  ? — Eight 
hundred  and  ninety-three  acres. 

157.  What  are  the  nearest  towns  to  it  ? — There 
are  no  towns  near  to  it.  The  nearest  town  is 
Builth,  which  contains  1,059  inhabitants,  and  is 
about  eight  miles  from  the  common.  This  map 
shows  the  position  of  the  common.  It  has,  prac- 
tically, no  population  near  it. 

158.  I  meant  to  call  your  attention  to  a  para- 
graph at  the  top  of  page  2,  in  the  report  to  the 
Secretary  of  State.  In  that  paragraph,  you 
state,  that  "  The  common  is  not  at  all  resorted  to 
for  recreation,  and  no  special  allotment  for  that 
purpose  is  proposed.  Neither  have  we  thought 
It  necessary  to  provide  ground  for  field  gardens, 
for  which  the  soil  of  the  common  itsejlf  is  clearly 
unsuitable.  There  are  but  two  cottages  within 
a  radius  of  two  miles ;  these  and  the  few  other 
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Ch  airman  -  -  continued . 

cottages  in  the  parish  have  sufiicient  gardens, 
and  it  is  not  probable  that  the  number  of  cottages 
will  be  increased.  In  previous  inclosures  in  the 
district,  where  provision  was  made  for  recreation 

irrounds  and  for  field  gardens,  there  has  not  fol- 
owed  any  demand  for  them ;  and,  consequently, 
.  the  allotments  have  been  perverted  to  uses  ret 
contemplated  by  Parliament,  or  have  become 
nuisances.  The  reservation  contained  in  the  Pro- 
visional Order  of  a  privilege  of  enjoying  air, 
exercise,  and  recreation  upon  those  parts  of  the 
land,  which,  after  enclosure,  shall  be  unplanted 
or  uncultivated  for  arable  purposes,  will  not  be 
liable  to  any  such  objections,  and  will  in  a  neigh- 
bourhood such  as  this,  be  far  more  likely  to  prove 
beneficial " ;  are  those  the  reasons  which  induced 
you  not  to  make  any  allotment  for  field  gardens 
for  the  poor  ? — Those  were  the  reasons. 

159.  And  there  were  not  more  than  two  cot- 
tages on  this  common  ? — Not  in  the  neighbour- 
hood ;  they  have  gardens,  and  there  is  no  proba- 
bility of  the  population  increasing. 

160.  The  formation  of  any  field  gardens,  in- 
stead of  being  a  benefit  to  the  neighbourhood, 
would  be,  according  to  the  experience  which  has 
been  felt  in  another  common,  anything  but  bene- 
ficial ? — Otherwise  than  beneficial. 

161.  It  would  become  a  nuisance  ? — In  a  neigh- 
bouring inclosure,  this  reply  to  an  inquiiy  from 
the  Commissioners,  made  in  ITiSO,  was  given  by 
the  churchwardens  ;  they  say  that  the  recreation 

f  round,  though  convenient,  is  not  used,  and  the 
eld  garden  allotment  is  pot  required,  and  it  is  let 
to  one  person.  That  was  the  reply  made  by  the 
churchwardens  to  our  inquiry  made  under  the 
Commons  Act  of  1876.  But  we  considered  it 
desirable  to  reserve  to  the  general  public  the 
right  of  enjoying  air,  exercise,  and  recreation  over 
the  land  not  cultivated  or  planted. 

A  4  }M.  That  T 
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Chairman — continued. 


162.  That  is  the  provision  under  which  they 
will  enjoy  that  right?— That  is  the  provision 
under  which  they  will  enjoy  that  right.  In  point 
of  fact  it  crives  them  a  legal  right  to  what  before 
they  only  enjoyed  by  sufferance  and  privilege. 

163.  Will  the  vafue  of  the  land  on  the  common 
be  improved  by  this  inclosure  ? — No  doubt  the 
value  of  the  land  will  be,  to  a  considerable  ex- 
tent, improved  by  draining  and  otherwise.  One 
of  the  principal  objects  of  the  inclosure  is  to 
enable  the  small  owners  to  enjoy  their  rights  in 
peace  and  quietness,  instead  of  as  now  with  diffi- 
culty. 

Mr.  Leveson  Gower, 

164.  The  lord  of  the  manor  gives  up  his  right 
to  the  game  ? — The  lord  of  the  manor  gives  up  his 
right  to  the  game. 

Lord  Edmond  Fltzmaurice. 

165.  On  what  ground  did  the  objecting  com- 
moner object ;  you  say  one  of  the  1 7  commoners 
objected  ? — I  ao  not  remember  ;  if  you  would 
allow  it,  the  Assistant  Commissioner  who  at- 
tended the  meetings  will  give  you  a  reply  to 
that  question.  He  attended  the  meetings,  and 
will  be  better  aware  of  the  facts  and  of  the  exact 
grounds  of  the  objection. 

Sir  Waller  Barttclot 

166.  The  only,  or  the  great  object  of  this  in- 
closure is  to  enable  all  those  who  have  rights  in 
the  common  to  have  their  own  rights  defined,  and 
on  that  particular  portion  of  the  common  to  turn 
out  their  stock,  or  do  as  they  please  with  their 
particular  portion  of  the  common  ? — That  is  the 
object. 


Sir  Walter  Barttelot — continued. 
167.  This  common  will  only  be  inclosed  in  that 
way,  and  no  let  or  hindrance  to  the  public  going^ 
over  that  ground  ? — Certainly  not ;  on  the  con- 
trary, we  specially  provide  where  fences  are 
erected  every  quarter  of  a  mile  they  shall  pro- 
vide means  of  access  for  the  public. 


Lord  Edmond  Fitzmaurice. 

168.  Why  could  not  this  case  be  met  by  regu- 
lation ? — The  parties  proposed  to  expend  money 
on  it,  and  they  would  not  do  so  unless  they  held 
their  land  in  severalty,  and  they  would  not  be 
able,  except  by  inclosure,  to  enjoy  the  lands 
allotted  to  them  in  severalty. 

169.  That  is  a  distinction  between  inclosure 
and  regulation,  but,  as  I  understand,  the  Act 
which  was  passed  by  the  late  Government,  was 
passed  with  a  view  of  enabling  rights  to  be  ascer- 
tained and  defined,  and  at  the  same  time  the 
whole  space  to  be  kept  open.  I  want  to  know 
why  do  you  propose  inclosure  in  this  case  and 
not  regulation  ? — Because  the  parties  would  not 
have  accepted  regulation.  It  would  not  have 
accomplished  the  purpose  they  had  in  view. 

1 70.  Do  you  consider  it  your  duty  always  to 
recommend    an    inclosure    merely   because  the 

f)arties  themselves  are  not  willing  to  accept  regu- 
otion  ? — Certainly  not,  unless  it  is  for  the  benefit 
of  the  neighbourhood,  and  would  not  in  any  way 
interfere  with  the  interests  of  the  public. 

171.  You  think  there  will  be  no  interference 
in  this  case  at  all  ? — I  think  there  will  be  no  in- 
terference in  this  case  at  all  with  the  enjoyment 
of  the  common  by  the  public. 

172.  Was  regulation  suggested  at  the  local 
inquiry  by  the  Assistant  Commissioner  ? — T  do 
not  know,  but  I  have  no  doubt  regulation  was 
suggested. 


Mr.  Henry  Salusbury  Milman,  called  in;  and  Examined. 


Chairman. 

173.  I  BELIEVE  you  are  an  Assistant  Inclosure 
Commissioner? — I  am. 

174.  Did  you  go  down  to  this  common  in  Rad- 
norshire ? — I  did. 

175.  Last  autumn,  T  suppose  ? — Yes. 

176.  Were  the  usual  notices  given? — The 
usual  notices  were  previously  given. 

177.  Were  the  public  meetings  held? — The 
public  meetings  were  held, 

178.  One  in  the  morning  and  one  in  the  even- 
ing ? — One  in  the  morning  one  day,  and  one  in 
the  evening  the  next  day, 

1 79.  That  is  according  to  Act  of  Parliament  ? 
—Yes. 

180.  How  were  the  meetings  attended? — 
Tolerably  well  in  the  morning ;  imperfectly  in 
the  evening. 

181.  Was  anything  said  about  regulation? — 
Yes. 

182.  As  well  as  inclosure  ? — I  always  point 
out  regulation*  as  a  general  rule,  and  that  a 
special  ca^e  must  be  made  out  for  inclosure. 

183.  Did  you  point  that  out  to  the  meeting  ? 
—Yes. 

184.  What  did  the  meeting  say  to  that? — 
When  I  explained  it  fully,they  considered  that  re- 
gulation would  not  answer  the  purpose  for  which 


Chairman — continued. 

the  application  was  made  ;  and  that  inclosure^ 
that  IS  to  say,  the  division  into  severalty,  was 
what  they  desired. 

185.  Virtually  to  leave  it.  in  fact,  an  open 
common  ? — Virtually  to  leave  it,  in  fact,  an  open 
common. 

186.  Unless  any  person,  with  regard  to  his  own 
allotment,  plants  or  cultivates  a  particular  part  of 
it?— Yes.  ^ 

187.  With  the  exception  of  those  parts,  it  will 
always  remain  perfectly  open  ? — It  will  remain 
open  to  the  public  to  traverse.  Those  parts 
which  are  fenced  off  in  severalties,  as  far  as  pas- 
ture is  concerned,  will  belong  to  each  owner. 

Lord  Edmond  Fitzmaurice. 

188.  The  public  will  be  shut  out? — By  no 
means;  as  far  as  riding,  or  walking,  or  going  to 
market,  they  will  not  be  shut  out. 

Mr.  Cowper. 

189.  Unless  made  into  arable  land? — Anyone 
who  examines  will  see  how  little  can  be  made  so. 

190.  You  say,  **  Some  parts  are  fit  to  be 
broken  up  for  growing  oats,  turnip,  and  culti- 
vated grasses  "  ?  —  Some  comparatively  small 
parts,  if  so  used,  would  by  no  means  so  occupy 
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Mr.  Cotcp^r-*continued. 

the  space  as  to  prevent  the  proper  passage  of  the 
common  by  the  pnbhc,  and  such  persons  who  re- 
quired for  business  to  go  across. 

Lord  Edmond  Fitzmaurice. 

191.  Is  there  anything  to  prevent  each  owner 
of  an  allotment  putting  up  a  post  and  rails  round 
it  ? — ^There  is ;  unless  an  Act  is  passed  he  could 
not  do  it. 

192.  When  this  scheme  is  passed,  is  there  any- 
thing to  prevent  the  different  persons  interested 
in  the  common  from  inclosing  his  own  share  with 
a  post  and  rail  — They  must  do  so.  AUotinents 
will  be  made  to  them,  and  they  will  be  obliged, 
under  the  provisions  of  the  Inclosure  Act,  to 
fence  those  allotments. 

193.  If  I  were  going  to  market,  how  should  I 
get  there  ;  jump  the  posts  and  rails  ?  --There  is 
a  provision  made  for  gates  at  proper  intervals. 
On  inspecting  the  common,  I  took  notice  of  the 
tracks  which  are  ffenerally  used.  It  was  diflBcult 
to  find  these  out,  oecause*  they  are  so  little  used. 
I  took  notice  where  the  gates  would  be,  and  I  was 
satisfied  that  the  few  persons  who  came  across  to 
market  would  have  the  same  facilities  of  going 
to  market  as  they  had  before. 

194.  You  have  left  a  right  of  waj.  You  said 
just  now,  and  anyone  reading  this  Provisional 
Order  would  inaagine,  that  the  public  were  going 
to  have  an  unrestricted  right  of  going  over  the 
common  in  the  same  way  that  they  can  now. 
That  does  not  appear  to  me  to  be  the  case  ? — So 
far  as  allowing  each  owner  of  an  allotment  to 
keep  that  for  his  own  pasturage,  subject  to  that 
provision  the  public  would  be  able  to  go  over 
any  part  of  the  common. 

195.  That  is  to  say,  the  public  will  be  allowed 
to  go  over  the  common  except  so  far  as  they  are 
effectually  shut  out? — There  being  gates  in  all 
those  fences  through  which  thev  could  go,  it  did 
not  appear  to  me  that  they  would  be  shut  out. 

196.  Do  you  consider  the  public  would  have 
the  same  access  to  Wimbledon  Common  if  that 
common  was  divided  into  400  separate  allotments 
each  fenced  in  or  available  with  gates  ? — I  con- 
sider they  would.  The  public  would  be  able  to 
go  into  any  part  of  Wimbledon  Common  if  it  were 
treated  as  it  is  proposed  to  treat  this.  The  differ- 
ence would  be  there  would  be  a  very  much 
larger  public.  Here  the  public  is  extremely 
small,  and  there  would  be  the  same  liberty  and 
the  same  enjoyment  of  the  common  under  this 
inclosure  as  they  have  now ;  the  same  rational 
enjoyment  of  it. 

197.  Do  you  not  yourself  think  that  the  enjoy- 
ment, or  rational  enjoyment,  of  Wimbledon 
Common  is  that^of  being  able  to  stroll  over  it  in  a 
unrestricted  manner,  and  that  it  is  an  open  space. 
Would  you  really  consider  Wimbledon  remained 
an  open  space  to  the  same  extent  if  you  were  to 
divide  it  into  300  or  400  parts,  with  posts  and 
rails  ? — It  would  not  be  so  open  a  space  ;  but 
Wimbledon  Common  can  hardly  be  compared  to 
a  common  of  this  kind,  from  its  *  locality  and 
the  nature  and  sparseness  of  its  public.  In  the 
case  of  these  Welsh  commons  tne  public  who 
now  have  a  liberty  of  going  over  unrestricted 
would,  after  this  division  by  fencing  with  gates, 
have  Uie  same  convenience  and  enjoyment  of  the 
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common  as  they  have  now.  I  can  fancy  a  com- 
mon near  the  metropolis,  or  near  a  large  town 
like  Wimbledon,  havmg  a  number  of  fences  and 
posts  creating  restriction,  regard  being  had  to  the 
large  number  that  would  use  the  common ;  but 
in  a  Welsh  common,  as  appears  to  me,  it  would 
not  be  so. 

198.  The  public  that  would  use  Wimbledon 
Common  is  a  much  larger  public.  What  I  want 
to  get  at  is  in  what  way  you  consider  the  public 
can  be  said  to  have  in  any  sense  the  same  un- 
restricted right  of  access,  as  they  have  now ;  if,, 
which  appears  probable  under  your  scheme,  the 
common  is  allotted  in  severalty,  and  those  allot- 
ments are  as  they  may  be  fenced  in  b^  the 
separate  owners.  What  you  are  describing  is 
what  the  law  calls  a  right  of  way  ? — Not  merely 
a  right  of  way  of  going  in  at  one  gate  and  keeping 
along  a  track  and  getting  out  at  another ;  but, 
when  once  instituted,  the  allotments,  which  will 
be  of  10  or  12  acres,  at  least,  will  be  subject  to 
the  public  roaming  over  the  parts  which  are  not 
arable  or  planted. 

199.  You  know  the  civil  law  of  trespass.  If 
I  walk  across  my  neighbour's  field,  and  do  him 
no  damage,  he  can  do  nothing  to  me.  He  can 
bring  an  action,  and  get  a  farthing  damages. 
Your  scheme  does  not  confer  any  privilege  on 
the  general  public,  which  they  do  not  possess  at 
common  law  ? — It  does  not  deprive  them  of  any 
which  they  have  now.  It  leaves  the  same  enjoy- 
ment of  these  allotments,  which  will  be  of  con- 
siderable size,  as  they  have  now. 

200.  i  cannot  agree  with  you.  To  say  you 
have  the  same  enjoyment  of  an  open  space,  when 
that  open  space  is  cut  up  by  a  large  number  of 
inclosures,  seems  to  me  to  be  a  misuse  of  words  ? 
— It  is  not  precisely  the  same,  but  it  is  sub- 
stantially the  same. 

201.  I  would  venture  to  differ,  and  to  say  it  is 
not  substantially  the  same.  I  want  to  get  at 
some  reason  wny  in  this  case  inclosure  was 
accepted  as  a  matter  of  course  instead  of  regula- 
tion, which,  if  I  recollect  the  speech  of  Mr, 
Secretary  Cross  in  introducing  that  Bill,  was 
meant  to  meet  cases  of  this  kind  ? — That  which 
left  contemporaneous  possession  of  the  same 
common  would  entirely  prevent  anything  like 
such  improvement  of  it  as  will  take  place  by 
means  of  inclosure.  It  will  be  far  more  for  the 
benefit  of  the  public,  as  well  as  of  those  who  occupy 
it,  in  my  humble  opinion,  than  the  present  state 
of  things. 

202.  All  these  questions  you  must  probably 
recollect  were  questions  of  principle  discussed  in 
Parliament.  The  policy  of  the  Inclosure  Com- 
missioners was  practically  overruled  by  the  House 
of  Commons,  and  you  are  attempting  over  again 
the  very  policy  of  the  Inclosure  Commissioners, 
which,  after  a  struggle  which  lasted  10^  years, 
was  overruled  by  the  House  of  Commons  when 
it  passed  the  Inclosure  Act.  The  reason  I  am 
asKing  these  questions  is  that  this  is  something 
like  an  attempt  to  go  back  to  the  old  policy  of 
the  Inclosure  Commissioners,  against  which  the 
House  of  Commons  has  set  its  face.  I  asked  you 
why  regulation  was  not  apparently  put  forward 
in  any  satisfactory  manner,  and  inclosure  was 
accepted  as  it  used  to  be  accepted  15  years  ago 
as  a  matter  of  coprse.     In  tliose  days  there  was 
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Lord  Edmond  FUzmaurice — continued. 

no  ^uch  thing  as  regulation ;  they  passed  an 
order  to  enable  the  rignts  to  bo  asoertaiued  and 
drainage  to  be  carried  out,  so  that  the  agricultural 
value  of  the  land  should  not  be  lost,  but  at  the 
same  time  the  public  should  not  be  shut  out  from 
free  access,  which  they  had  before.  What  I 
meant  to  get  at  is,  why  was  the  view  of  the 
House  of  Commons  when  it  passed  that  Act  set 
aside  in  this  scheme  ? — Because  that  very  excel- 
lent description  of  the  objects  of  regulation  which 
the  honoui-able  Member  has  given  was  totally 
inapplicable  to  this  ground.  In  this  case  regu- 
lation, leaving  what  I  may  call  the  contempo- 
raneous possession  of  the  land  in  many  persons, 
would  have  effectually  prevented  such  improve- 
ments as  the  plan  of  regulation  contemplates. 
There  are  cases,  and  manv  have  come  before  me, 
in  which  regulation  would  answer  its  purpose. 
It  appeared  to  me  on  considering  the  whole  cir- 
cumstances here  that  no  improvement  of  the 
pasturage,  or  of  any  use  of  the  land,  would  take 
place  unless  the  common  were  divided  in  severalty. 
The  difficulty  that  occurred  to  myself  and  the 
Commissioners  was  how  to  reconcile  the  improve- 
ment of  the  common  with  keeping  it  open  to  the 
public ;  and  the  plan  recommended  by  the  Com- 
missioners was  devised  with  that  view,  to  reconcile 
the  custom  of  the  public  with  regard  to  the 
conunon,  with  its  improvement  and  preservation, 
and  the  prevention  ot  the  land  being  deteriorated. 
After  very  careful  consideration  they  thought  by 
this  means  both  the  persons  interested  primarily, 
the  commonei*s,  and  those  persons  in  the  habit  of 
using  the  common  either  in  the  way  of  recreation 
or  as  a  passage,  or  wandering  over  it,  would  find 
their  rights  or  customs  preserved.  It  appeared 
to  us  this  scheme  would  ao  it,  and  it  certainly  did 
not  occur  to  us  that  this  was  going  back  to  any 
system  which  was  exploded;  bilt  on  the  contrary, 
we  acted  with  the  desire  of  carrying  out  as  far  as 
we  possibly  could  the  Act  of  Parliament. 

203.  Would  you  just  read  from  the  Act  of 
J^arliament  the  purposes  for  which  regulation 
was  intended.  It  is  the  third  clause? — **  A  Pro- 
visional Order  for  the  regulation  of  a  conunon 
may  provide,  generally  or  otherwise,  for  the 
adjustment  of  rights  in  respect  of  such  conmion, 
and  for  the  improvement  of  such  common,  or  for 
either  of  such  purposes,  or  for  any  of  the  things 
by  this  Act  comprised  under  the  expression 
*  adjustment  of  rights,'  or  ^  improvement  of  a 
common ; '  or  may  state  that  all  or  any  of  such 
subjects  are  to  be  provided  for  in  the  proceedings 
subsequent  to  the  confirmation  of  the  Provisional 
Order  by  Parliament" 

204  Do  you  consider  that  that  clause  is  inap- 
plicable?-^! think  it  is  inapplicable,  because  I 
think  no  provision  for  the  adjustment  of  rights, 
or  the  improvement  of  such  common,  would  be 
effective,  or  would  answer  its  purpose,  or  would 
remunerate,  or  even  pay  the  expenses  incurred,  so 
long  as  the  common  remained  in  the  contempora- 
neous possession  of  the  commoners. 

205.  Was  this  point  gone  into  at  the  local 
inquiry  ? — Yes,  I  explained  fully  the  difference 
between  regulation  and  inclosure.  I  explained 
regulation  would  leave  the  common  still  in  the 
possession  of  those  persons  who  were  now  in  the 
possession  of  it,  but  it  would  be  necessary  to 


Lord  Edmond  Fitzmaurice — continued, 
have  a  system  for  adjusting  the  exact  rights  of 
each,  and  seeing  those  rights  were  properly 
observed,  and  also  for  making  such  improvements 
in  the  physical  nature  of  the  commons  as  might 
be  proper. 

206.  You  say  in  your  report  there  was  one  of 
the  seventeen  commoners  cUssented.  Why  did 
he  dissent  ? — Because  he  claimed  rights  in  two 
commons.  He  had  already  obtained  an  allot- 
ment in  a  previous  inclosure,  and  he  claimed 
rights  in  the  Cefn  Drawen  Conunon ;  and  after 
considerable  discussion  the  case  was  heard  with 
mtnesses  on  both  sides  before  me.  They  had. 
already  proposed  to  try  it  at  the  Presteign 
Assizes,  but  they  decided  I  should  hear  it;  both 
parties  consented  I  should  hear  it,  and  my  deci- 
sion was  against  this  gentleman  who  claimed.  A 
similar  result  occurred  at  the  trial  at  the  assizes, 
and  now  the  consequence  is  this  one  claimant  has 
no  ^und  whatever  in  Cefn  Drawen ;  therefore 
he  IS  not  concerned  at  all  with  this  conunon. 

Cliairman. 

207.  Then  he  is  not  interested  in  it?— He  is 
not  interested  now  in  this  at  all. 

208.  These  are  the  words  of  the  Act  of  Parlia- 
ment in  the  preamble.  ^  It  is  desirable  to  make 
further  provinons  for  bringing  under  the  notice 
of  the  said  Commissioners,  and  of  Parliament, 
any  circumstances  bearing  on  the  expediency  of 
allowing  tlie  inclosure  of  a  common,  and  that 
inclosure  in  severalty  as  opposed  to  regulation 
of  commons  should  not  be  hereinafter  made 
unless  it  can  be  proved  to  the  satisfaction  of  the 
said  Commissioners,  and  of  Parliament,  that  each 
inclosure  will  be  of  benefit  to  the  neighbourhood  . 
as  well  as  to  private  intereits,  and  to  those  who 
are  legalljr  interested  in  any  such  commons  ?  '* — 
Yes,  tnat  is  the  clause. 

Lord  Edmond  FUzmaurice. 

209.  Did  you  call  the  attention  of  the  public 
meeting  to  those  words?— I  am  not  sure  whether 
I  pointed  out  those  m  erds.  I  think  very  possibly 
I  did,  but  certainly  I  did  as  to  the  substance  of 
them.  I  drew  their  attention  to  regulation  as  a 
thing  which  they  were  to  consider,  whether  it 
would  not  answer  the  purpose,  and  described  it 
to  them ;  and  they  were,  I  may  say,  unanimously 
of  opinion  it  would  not.. 

210.  Have  you  been  concerned  in  any  of  the 
recent  cases  where  regulation  has  been  recom- 
mended?— I  have  not  in  any  case  that  was 
carried  out.  I  have  been  concerned  not  long 
ago  in  a  case  in  which  regulation  was  recom- 
mended, but  it  went  no  further.  They  did  not 
proceed. 

211.  You  have,  in  fact,  as  an  Assistant  Com- 
missioner, never  recommencled  yet  any  case  to 
the  Commissioners  for  regulation  ?-^  No.  In 
general,  the  regulation  has  been  decided  upon, 
before  it  came  before  me,  by  the  Commissioners 
themselves.  In  general,  the  Commissioners  have 
put  forward  regulation  as  what  ought  to  be  satis- 
factory to  applicants,  and  in  many  cases  where 
they  have  put  forward  that,  the  applicants,  find- 
ing it  was  only  a  case  of  regulation,  have  gone 
no  further.     In  a  case  of  regulation  which  was 
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Lord  Edmoud  Fitzmaurice — continued, 
before  me,  I  think,  if  I  recollect  right,  that  was 
not  carried  out. 

212.  Did  you  consider  it  to  be  your  duty  or 
not,  at  this  local  inquiry,  to  call  their  attention 
to  the  Act  as  far  as  it  related  to  regulation  ?— 
Yes  ;  always.  I  always  endeavour  to  point  out 
that  regulation  is  the  general  rule,  and  a  special 
case  must  be  made  for  inclosure. 

213.  You  consider,  in  this  case,  a  special  case 
was  made  for  inclosure  ? — Ye^;  I  do  consider  a 
special  case  was  made  for  inclosure.  Taking  all 
the  circumstances,  which  are  very  different  from 
many  commons  in  many  parts  of  the  country, 
the  district,  the  population,  the  manner  m 
which  the  ground  is  used ;  taking  all  that  into 
consideration,  I  consider  this  was  a  case  for  in- 
closure. 

Mr.  Cowper. 

214.  You  say,  **  In  previous  inclosures  in  the 
district,  where  provision  was  made  for  recreation 
ground  and  for  field  gardens,  there  has  not  fol- 
lowed any  demand  for  them,  and,  consequently, 
the  allotments  have  been  perverted  to  uses  not 
contemplated  by  Parliament,  or  have  become 
nuisances."  What  is  the  history  of  that? — The 
history  of  that  is,  there  have  been  other  inclosures 
adjoining  this  land  in  Radnorshire ;  and  there, 
in  pursuance  of  the  provisions  of  the  Act  of 
Parliament,  land  has  been  set  aside  for  recrea- 
tion and  field  gardens ;  and  it  has  been  a  supply 
without  demand,  and  they  have  not  been  used 
for  the  purpose. 

215.  They  have  not  cared  to  have  them? — 
They  have  not  cared  to  have  them.  The  cottages 
have  had  sufficient  gardens,  and  there  has  been 
no  pubKc  to  recreate  itself.  There  was  no  town 
or  village  near.  The  houses  and  farm  houses 
are  widely  scattered  in  that  country.  There  are 
small  sheep  farms,  but  no  sufficient  bulk  of  popu- 
lation to  require  these,  which  are  hi  many  places 
much  required. 

Mr.  Ashton  Dilke. 

216.  I  do  not  think  you  mentioned  the  number 
of  the  commoners  in  this  xt\)OTt  ? — I  think  I  men- 
tioned 17,  and  one  dissented.  There  were  16  ; 
because  tiie  one  who  dissented  and.  claimed 
turned  out  to  have  no  interest  in  the  common 
at  all.  That  is  with  regard  to  Cefn  Drawen;  out 
of  the  17  commoners  16, 1  understood,  were  in- 
terested. 

217.  Do  you  know  a  Mr.  Thcmias  Crough; 
was  he  present  at  either  of  your  meetings  ? — ^I 
forget  now,  I  am  sure.  If  he  was,  I  mentioned 
him  probably  in  my  report.  I  do  not  recollect 
the  name.  I  think  that  refers  to  a  totally  dif- 
ferent inclosure,  and  not  this  inclosure. 

Chairman. 

218.  It  refers  to  the  field  gardens.  That  is 
the  reason  I  called  your  attention  to  that  para- 
graph?— ^What  I  was  mentioning  was,  it  was 
with  reference  to  an  inclosure  in  a  different  part 
of  the  country,  but  it  may  be  on  the  general 
question. 

Mr.  Ashiou  Dilke. 

219.  Mr.  Grough  states  in  his  communication 
that  it  is  not  the  fact  that  there  is  no  demand  for 
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Mr.  Ashtoji  Dilke — continued. 

allotment  land ;  but  bis  statement  is  that  large 
landowners  in  the  neighbourhood  object  to  these 
small  allotments,  and  pressure  is  put  on  the  cot- 
tagers not  to  make  the  application  they  other- 
wise would  ? — Is  that  with  reference  to  this  dis- 
trict? 

220-1.  Yes? — I  never  heard  of  it  in  this  district 
at  all,  and  I  have  no  reason  to  suppose  that  any 
such  pressure  is  put  on.  I  think  it  is  extremely 
improbable.  If  any  such  case  were  brought  be- 
fore me  I  should  have  inquired  into  it,  and  re- 
p(nrted  upon  it.  Nothing  of  the  kind  was  brought 
before  me.  There  were  four  commons,  and  I 
held  two  meetings  for  each.  I  was  there  a  con- 
siderable'time,  and  no  such  suggestion  was  made 
to  me. 

Chairman. 

222.  Not  in  the  case  of  any  of  these  commons? 
— Not  anything  like  a  dislike  to  the  inclosure  of 
these  commons,  nor  as  to  pressure. 

Sir  Walter  Barttelat. 

223.  As  far  as  I  understand,  the  view  .you 
take  of  this  common  is,  it  would  be  far  more  in 
the  interest  of  the  public,  and  you  would  be 
actually  abiding  by  the  Act  of  Parliament,  by 
enclosing  this  common  and  allowing  the  public 
to  enjoy  the  right  of  walking  over  these  land^i 
when  so  inclosed  ? — That  is  my  view. 

224.  There  are  about  seventeen'  people,  I 
think,  who  would  be  entitled  to  allotments,  and 
if  the  common  was  inclosed  they  would  have 
about  fifty  acres  each,  or  thereabouts? — That 
is  so. 

225.  You  know  that  country  well? — [  have 
been  over  it. 

226.  You  know  it  would  be  very  much  to  the 
interest  of  those  who  have  rights  on  the  common 
that  they  should  be  able  to  enclose  the  pieces  of 
ground  that  would  be  allotted  to  them,  on  ac- 
count of  their  sheep,  and  more  especially  their 
ponies,  which  go  all  over  the  place  if  not  fenced 
m  ? — There  was  a  great  interference  with  ponies 
and  with  sheep,  and  hitherto  there  have  been 
great  disputes. 

227.  You  have  provided  that  there  will  be 
gates,  and  proper  places  for  the  public  to  go 
through  ana  get  over  in  each  of  those  allot- 
ments ? — Yes, 

228.  Looking  at  it  in  its  broadest  point  of 
view,  you  have  done  everything  you  can  to  allow 
the  public  to  go  over,  although  the  public  have 
no  real  rjghts  to  go  over  that  ground  ? — That  is 
so. 

Lord  Edmond  Fitzmaurice. 

229.  Do  you  not  think  it  likely  that  when  this 
laud  is  inclosed  and  brou^it  into  cukivstion,  and 
becomes  worth  12/.  an  acre,  that  a  population 
would  be  likely  to  grow  up  that  would  value  a 
recreation  ground? — I  beneve  it  to  be  worth 
now,  the  moment  it  is  separated  in  severalty,  12/. 
an  acre;  not  that  it  Mrill  become  so.  Pieces  of 
land  of  this  kind,  which  have  been  put  into 
severalty,  sell  at  thqt  price,  so  I  was  credibly  in- 
formed when  I  went  down  there.  With  regard 
to  the  further  part  of  the  question,  wheUier, 
after  being  in  severalty  and  further  cultivated, 
the  popuUtion  would  increase,  and  there  would 
be  a  BidScient  public,  I  think  that  contingency  is» 
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Lord  Edmond  Fitzmaurice '^continued. 
very  remote  indeed,  from  the  nature  of  the 
country.  I  think  there  will  be  some  more  sheep 
and  ponies  which  will  probably  be  pastured  there 
to  supply  the  neighbouring  markets ;  but  I  see 
no  chance  of  anything  like  such  a  population  as 
would  require  recreation  grounds  or  many  more 
cottages. 

230.  You  do  not  think  many  more  cottages 
will  be  built? — I  think  not.  I  do  not  see  a 
prospect  of  it  yet. 

231.  There  might  be  a  certain  cluster  of  houses 
that  would  value  on  open  space  ? — I  think  there 
etill  would  remain  so  large  a  quantity  of  land. 


Lord  Edmond  Fitzmaurice — continued, 
that  it  is  neither  likely,  nor  would  it  answer  the 
purpose  of  any  one  to  hold  otherwise  than  as 
pasture,  and  this  would  allow,  for  any  possible 
population,  a  sufficient  space  for  such  recreation 
as  such  a  population  could  possibly  require. 

232.  You  said  the  soil  is  clearly  unsuitable. 
What  is  the  character  of  the  soil? — A  shaley  soil 
which  holds  a  good  deal  of  wet  in  parts,  even  in 
the  higher  parts.  In  some  parts,  there  is  a  kind 
of  trap  rock  that  comes  through  it.  That  is  some- 
what drier.  A  great  deal  in  the  higher  part  is 
not  likely  to  be  anything  but  pasture,  witn  some 
slight  improvements. 


Mr.  Joseph  Richard  Cobb,  called  in ;  and  Examined. 


Chairman. 

233.  Abe  you  a  Solicitor? — Yes. 

234.  You  live  at  Brecon  ? — I  live  at  Brecon. 

235.  Are  you  a  steward  of  any  of  these  manors? 
— I  am  steward  of  this  manor  and  the  adjoining 
maAor  of  Builth. 

236.  That  is  where  the  town  is? — Yes,  it 
extends  16  miles. 

237.  Are  you  well  acquainted  with  hill  farm- 
ing in  that  neighbourhood?  —  Yes;  by  being 
steward,  I  am  acquainted  with  hill  farming  in 
Breconshire  ;  I  have  1,500  sheep  myself  on  very 
similar  land  in  Breconshire. 

238.  It  is  sheep  pasture  and  where  ponies  run? 
—Entirely  sheep  and  ponies. 

239.  Is  this  land  drained?— No. 

240.  Have  you  any  portion  of  the  waste  lands 
of  this  manor  inclosed  already  or  not? — Two 
parishes  were  inclosed  a  long  time  back,  in  1815, 
by  an  old  I.nclosure  Act.  Those  two  parishes 
are  vastly  ahead. 

241.  The  condition  of  those  two  parishes  is 
much  better  than  those  which  have  not  been 
inclosed? — Very  much  better.  There  were  two 
commons  near  to  these,  inclosed  by  the  order  of 
Parliament  two  years  ago. 

242.  Do  you  attribute  the  improvement  of 
those  two  parishes  tb  an  inclosure  of  them,  and 
allotting  them  out  ? — I  do. 

243.  vVill  the  sheep  walks  be  improved  if  the 
inclosure  takes  place  ? — They  cannot  possibly  be 
improved  without  it.  I  have  not  the  slightest 
doubt,  judging  from  other  instances,  they  will  be 
improved  under  the  inclosure. 

244.  Will  that  ^ve  the  opportunity  of  draining 
and  improving? — That  seems  the  only  possibilitv. 
As  long  as  people  hold  in  common,  no  one  will 
improve  or  can  improve. 

245.  How  many  cottages  are  there  in  this 
particular  neighbourhood  r— I  never  saw  any. 

'246.  Is  there  any  good  in  laying  out  any 
portion  of  this  common  m  field  gardens  ? — In  my 
opinion  it  is  the  most  preposterous  idea  ever 
suggested.  A  field  garden  on  a  South  Wales 
mountain !  Any  person  who  had  a  chance  would 
seek  shelter.  He  would  not  go  up  the  mountain. 
247.  Would  there  be  any  advantage  in  any 
recreation  being  provided  for  people  in  that 
neighbourhood  on  this  common  ? — I  cannot  conceive 
anybody  going  on  a  hill  for  pure  recreation. 
The  only  purpose  I  can  think  of  would  be  hunting 
or  the  like.      I  do  know  large  tracks  of  common 


Chairman —  continued. 

which  have  been  inclosed.  I  know  they  become 
much  better  by  draining.  They  become  sounder 
ground,  and  much  more  eligible  for  such  recrea- 
tion as  they  are  capable  of. 

248.  Is  there  in  the  nei^hbom*hood  anything 
like  a  population  which  would  take  advantage  of 
any  recreation  ground  ? — Certainly  not.  I  can- 
not speak  to  the  census  table,  because  I  have  not 
looked  at  it ;  but  it  is  not  a  populous  country. 

249.  In  your  opinion  do  you  think  the  greater 
benefit  would  be  obtained  for  the  neighbourhood 
by  the  kind  of  inclosure  which  is  here  proposed, 
keeping  the  allotted  parts  open,  in  a  sense,  free 
for  people  to  go  from  one  portion  to  the  other, 
and  with  the  consequent  improvement  of  the  soil, 
than  it  would  be  if  attempted  to  be  regulated  ? — 
I  entertain  the  strongest  opinion,  and  my  opinion 
agrees  with  that  of  every,  person  conversant  with 
South  Wales  mountains. 

250.  In  your  opinion  the  whole  neighbourhood 
would  be  agreed,  this  was  a  case  in  which  in- 
closure would  be  preferable  to  any  attempted 
regulation  ? — Most  unqestionably.  I  have  always 
strongly  urged  regulation ;  but  the  commoners, 
the  persons  interested,  have  not  applied  for  it. 
They  do  not  think  it  would  meet  their  case.  It 
would  not,  because  it  would  not  enable  them  to 
keep  their  flocks  separate,  and  keep  any  part 
ungrazed,  so  that  the  pasturage  would  grow  there, 
or  enable  them  to  dram.  But  understanding  that 
there  was  a  feeling  in  Parliament  in  that  direction, 
though  I  have  urged  it,  I  have  never  succeeded  in 
getting  any  set  of  commoners  to  ask  for  a  regu- 
lated pasture.  The  principal  occupation  of  petty 
sessions  are  sheep  coursing  cases,  salmon  cases,  and 
(but  that  has  nothing  to  do  with  this)  bastardy. 
If  it  was  not  for  those  three  things  petty 
sessions  would  have  nothing  to  do.  Sheep- 
coursing  is  the  most  fruitful  source  of  crime.  A 
man  is  unable  to  prevent  his  neighbour's  flocks 
mixing  with  his  own.  Sheep  and  ponies  will  not 
mix  together.  If  a  sheep  or  pony  crosses  into 
what  is  his  neighbour's  sheep  walk,  he  is  at  once 
coursed  off*.    It  is  the  strong  hand  rules. 

Mr,  Leveson  Gower. 

251.  What  has  been  the  increase  of  value  of 
land  already  inclosed  in  the  neighbourhood? — 
Are  you  speaking  of  the  old  Inclosure  Act? 

252.  I  mean  the  common  Llandegley  Rhos  ? — 
It  was  only  authorised  by  Parliament  two  years 
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Mr.  Leveson  Gower — continued. 

ago,  and  it  is  not  yet  inclosed.  No  fences  are 
up.  There  is  a  bit  of  land  adjoining  Llandeglej 
Rhos,  which  belongs  to  Sir  Gilbert  Lewis,  who  is 
lord  of  the  manor  and  owner  of  the  inclosed 
land.  It  is  100  acres.  He  fenced  it  in  without 
any  Inclosure  Act,  bein^  lord  of  the  manor  and 
commoner.  It  was  rate!  immediately  at  20  /.  a 
year,  and  is  now  of  marked  better  quality  than 
the  adjoining  land. 

253.  At  what  was  it  rated  before  ? — Nothing 
at  all. 

Lord  Edmond  Fitzmaurice. 

254.  You  said  you  could  not  conceive  any- 
body going  on  a  hillside  for  the    purpose    of 

recreation.     Have  you  known  anybody  gr 

hillside  for  recreation  ? — I  have  heard  of 
never  heard  of  it  there. 

255.  Is  there  anything  peculiarly  improbable 
going  on  a  hillside  in  TVales  for  the  purpose  of 
recreation  ? — I  should  think  so.  The  ground  is 
very  wet  fbr.the  most  part 

256.  You  meant  both  hillsides  in  particular  ? 
— The  table  land  on  the  top  is  the  wettest  of  all. 

257.  You  could  not  conceive  any  person  going 
on  a  hillside  for  the  purpose  of  recreation  ? — I 
cannot. 

258.  You  meant  that  particular  hillside,  you 
did  not  mean  hillsides  of  Wales  ? — I  am  aware 
that  people  go  to  the  top  of  Snowdon  and  Cader 
Idris  or  our  beacons.  With  regard  to  this  par- 
ticular hill  and  the  particular  view  to  be  en- 
joyed, this  is  only  one  out  of  a  thousand  round  it. 

259.  1  thought  it  might  be  desirable  for  your 
sake  to  limit  your  proiK)sition  ? — I  think  people 

fo  to  the  top  of  hills,  such  as  Snowdon  or  Cader 
drie,  but  tney  do  not  go  to  these  wet  boggy 
table  lands  for  the  purpose  of  recreation. 

260.  You  know  there  is  a  power  under  the 
Inclosure  Act  for  exchanging  land  with  regard 
to  field  gardens.  If  a  piece  of  land  was  set  out 
for  field  gardens  it  would  not  necessarily  follow 
that  land  was  to  be  set  out  for  a  field  garden, 
but  in  order  to  exchange  it  for  land  in  a  valley 
or  a  better  neighbourhood  ? — Yes. 

26 1 .  You  were  aware  of  that  ? — Yes,  certainly. 
Every  cottage  I  know  of  has  got  its  garden. 

262.  Then  there  are  gardens? — There  are 
gardens  adjoining  the  cottages  in  the  vallies. 

263.  Therefore  the  land  there  is  not  so  un- 
suitable?— T  am  speaking  of  the  valley  where 
the  houses  are. 

264.  Assuming  a  piece  of  land  was  set  out  for 
field  gardens,  it  would  be  perfectly  possible  to 
exchange  that  land  for  other  land  in  the  imme- 
diate neighbourhood  of  those  cottages,  and  perhaps 
enlarge  those  gardens  ? — I  presume  so. 

265.  Tliat  would  not  be  impossible? — I  should 
think  very  possible.  I  think  it  is  in  the  nature 
of  things. 

266.  Your  previous  answer  was  in  the  direc- 
tion of  saying  field  fijardens  were  an  absolute 
absurdity  altogether  ?-7-I  certainly  meant  on 
these  hills. 

267.  Do  you  think  there  will  be  any  increase 
of  population  in  consequence  of  the  inclosure  ? — 
I  should  think  not. 

268.  There  will  be  a  certain  increase  of  em- 
ployment?—There  will  certainly  be  an  increase 
of  employment. 

0.81. 


Lord  Edmond  Fiizmaurice — continued. 

269.  That  will  probably  cause  an  increase  of 
population  ? — It  might  of  course. 

270.  If  more  people  are  employed,  there  must 
be  more  people  there  to  be  employed? — No 
doubt.  The  mere  act  of  putting  up  the  fences 
would  bring  a  few  skilled  labourers  specially 
qualified  for  the  purpose. 

271.  Do  ^ot  you  think  that  being  so,  it  might 
be  of  advantage  to  have  a  piece  of  land  set  out 
not  for  the  recreation  of  tourists,  or  of  people 
coming  from  a  distance,  but  as  an  open  space,  or 
a  sort  of  village  green  ? — I  think  it  is  impossible 
that  any  bundings  or  dwellings  will  ever  be 
erected  on  this  common. 

272.  Do  you  mean  the  labourers  will  live  in 
the  farmhouses  ? — In  the  valleys.  They  never 
have  gone  on  the  hills. 

273.  That  is  why  I  wanted  you  to  limit  your 
proposition  about  the  hillsides,  because  there  is 
power  of  exchange.  You  might  set  out  a  piece 
of  land  on  the  hillside  and  exchange  it  ? — No 
doubt ;  but  my  observation3  do  not  apply  to  that 
taken,  in  exchange.  I  am  merely  speaking  of 
the  commons  themselves. 

274.  In  the  valleys  do  you  think  there  are  any 
villages  or  hamlets  where  such  an  exchange 
might  be  advantageous  to  the  inhabitants? — I 
do  not ;  but  I  do  not  express  a  confident  opinion. 

275.  You  have  not  considered  the  point? — I 
have  considered  it,  but  I  am  not  able  to  answer 
the  question. 

276.  This  is  one  of  a  considerable  series  of 
inclosures,  some  of  which  have  been  already  be- 
fore the  Committee,  while  others  are  going  to 
follow  ? — There  were  two  sanctioned  by  Pania- 
inent  two  years  ago  ;  and  there  are  these  two.  I 
doubt  about  others  following. 

277.  Could  you  indicate  on  this  map  to  the 
Committee  what  the  position  of  the  intervening 
land  between  the  two  commons  which  are  now 
practically  before  the  Committee,  is? — It  is 
a  highland  valley.  A  turnpike  road  runs 
along  it. 

27o.  Are  there  other  commons  in  the  imme- 
diate neighbourhood  ? — This  blue  is  only  part  of 
a  much  larger  common. 

279.  Do  you  know  if  there  is  any  intention  of 
proposing  to  inclose  all  that  land  ? — I  think  I 
majr  say  Sir  Joseph  Bailey,  as  lord,  would  not 
be  likely  to  consent. 

280.  And  in  this  other  direction,  are  you 
equally  familiar  with  it  ? — Quite  familiar  with 
it. 

281.  At.the  back  of  the  common;  is  that 
common  too? — Yes;  there  was  a  large  manor 
which  was  inclosed. 

Chairman. 

282.  Crown  land? — It  was  Crown  land,  it 
was  sold  to  Mr.  Gibson  Watt. 

283.  Has  anv  great  population  arisen  up 
there  ? — I  shoula  say  no. 

284.  With  regard  to  this  that  has  been  in- 
closed two  years,  is  there  any  population  grow- 
ing up  there  ? — No. 

Lord  Edmond  Fitzmaurice. 

285.  My  object  is  not  in  the  least  to  throw 
any  discredit  on  your  evidence  with  regard  to 
this  common,  but  you  will  see  if  there  was  an 

1!  3  intention      j 
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Mr.  Cobb. 


[  Contmued. 


Lord  Edmaiid  FUzmaurice — continued. 

intenlkm  to  inclose  these  other  large  tracts, 
there  might  be  a  sounder  reason  for  setting  out 
recreation  cvound  in  this  case,  or  insisting  on 
regulation  for  the  inclosiure,  than  there  would  be 
if  there  was  no  immediate  intention  of  dealing 
,  with  the  land  ? — Quite  so* 

Sir  M^alter  Barttelot 

286w  I  think  you  said  all  the  houses  were  in 
the  valley,  what  few  houses  there  are  ? — Yes. 

287.  And  they  have  all  got  good  gardens  ? — I 
should  not  like  absolutely  to  say  that,  because  I 
have  not  gone  into  them  all.  It  is  my  belief 
they  have. 

288.  It  is  no  business  of  yours ;  you  do  not 
QoUect  reitts  ?— No. 

289.  You  are  onlv  steward  of  the  manor  ? — 
Quite  so ;  walking  tne  boundaries,  and  so  on. 

290.  With  these  Mnall  Welsh  tenwts  would 
reeieatioD  be  auv  use  to  them  at  all  on  these 
mountain  sides  ?^In  my  opinion  not  for  the 
reason  I  have  given. 

291.  If  the  common  was  regulated,  the  sheep, 
which  are  not  thfe  most  easy  to  be  kept  in,  I 
believe,  would  still  be  all  over  the  place,  and  there 
would  be  the  same  disputes  whicn  now  arise  ? — 
As  I  understand,  all  that  regulation  does,  is  to 
define  the  number  which  each  person  may  send 
up.  The  flocks  woukl  still  intermingle  with 
each  other  as  before,  and  it  would  be  impossible 
to  keep  any  part  ungrazed  ;  there  would  be  no  • 


Sir  Walter  Bmrtiehi — eoatinued. 
rotation:    and  it  wmdd  not  be  the  interest  of 
anybody   to  get  drains.     The  evil  of  what  is 
caUed  coursing  wectU  still  co^^inne. 

292.  The  very  fact  of  this  being  divided,  as  it 
will  be,  into  17  different  allotments,,  would  be  no 
prevention  of  the  public  walking  ovet  the  ground 
just  as  they  go  now.  But  it  would  improve 
walkings  because  it  is  likely  to  be  drained  ? — 
Quite  so,  and  that  is  the  result  aa  to  the  Crown 
Forest  of  Brecon,  and  I  believe  it  would  be  the 
case  here. 

293.  More  stock  would  be  able  to  be  kept  on 
the  common  if  it  were  inclosed,  than  it  is  at  the 
present  BK>ment  ? — In  my  opanioa,  decidedly. 

294u  And  it  wonM  beeome  ionneduiieiy  rate- 
able, and  would  pay  rates  torwvis  the  ooBmon 
expenditure  of  the  paorish,  which  it  utm  does  not  ? 
— Certainly. 

29^-6i  Tliere&reyon  the  whole  of  these  grounds 
you  think  it  would  be  muck  VMom  advantageoas 
to  the  general  body  of  people  living  in  that 
neighbourhood,  that  the  indflsare.aliould  take 
place  ? — I  have  not  the  subtest  dodbt ;  and  it 
would  tend  to  decrease  the  empkjmcirt  of  petty 
sessions. 

The  Chairman  stated  that  the  Committee 
>v ere  of  opinion  that  the  Provisional  Order 
in  this  case  ought  to  be  confirmed  without 
modification. 


Bettws  Dissebth  Common. 


Colonel  Leach,  called  in ;  and  Examined. 


Chairman. 

297.  I  MAY  take  this  evidence  very  shortly. 
You  had  an  application  made  to  you  with  refer- 
ence to  this  common  ? — We  had  an  application 
made  to  us  with  reference  to  this  common. 

298.  Did  you  send  down  the  same  Assistant 
Commissioner  to  it  ? — We  sent  the  same  Assis- 
tant Commissioner  to  hold  the  meetings. 

299.  Were  all  the  notices  properly  given  ? — 
All  the  notices  were  properly  given. 

300.  And  he  will  give  us  particulars  of  what 
took  place  at  the  public  meetings  ? — He  will. 

301.  Is  this  common  similar  to  the  case  we 
have  just  heard  ? — Precisely. 

302.  I  mean  with  regarcl  to  the  population  in 


Cfcir/rman— continued. 

the  neighbourhood,  as  well  as  with  regard  to  the 
character  of  the  common  ? — I  think  I  may  say  all 
the  circumstances  are  similar. 

303.  Is  that  further  off  from  the  town  of 
Builth  than  this  common  ? — It  may  be  a  little 
further,  more  or  less,  but  the  two  commons  are 
within  a  short  distance  of  each  other. 

304.  With  regard  to  the  population  in  the 
neighbourhood,  the  two  cases  are  similar? — 
Very  much  the  same. 

305.  Is  there  any  speciality  in  this  case  dis- 
tinct from  the  one  we  have  just  considered  ? — 
None. 


Mr.  Henry  Salusbury  Milmak,  called  in  ;  and  Examined. 


Chairman, 

306.  Ycu  were  the  Assistant  Commissioner  in 
this  case  also  ? — Yes. 

307.  Did  you  hold  the  two  public  meetings 
prescribed  by  Act  of  Parliament? — 1  held  two 
public  meetings  ;  successive  meetings. 

308.  What  took  place  at  the  day  meeting  ? — 
At  the  first  meeting  there  was  no  dissent  at 
all  as  to  the  inclosure  from  those  who  attended, 
or  indeed,  at  either  of  the  meetings. 

309.  At  the  second  meeting  was  there  any? — 


Chairman — continued. 

No :    in   fact  there   was  no   attendance  at  the 
-second  meeting  at  alL 

310.  Did  you  explain  to  them  in  this  case  the 
difference  between  the  inclosure  and  the  regu- 
lation ? — ^Yes. 

311.  You  are  quite  sure  you  did  that  ?— Ye&. 

312.  You  called  their  attention  clearly  to  the 
provisions  of  the  Act  of  Parliament  with  regard 
to  regulation  ?— Yes. 

313.  Were  any  observations  made  at  all  about 

^^  regulation  ? 
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Mr.  MiLMAN. 


[  Continued. 


Chairman — continued. 

regulation  ? — No  observation  made  in  favour  of 
it  at  all;  no  opinion  expressed  that  it  T?ould 
answer  any  purpose  at  all  of  improvement. 

314.  Is  there  any  substantial  difference  be- 
tween this  and  the  neighbouring  common  we 
have  just  examined  into  ? — None  whatever. 

315.  Is  your  Provisional  Order,  as  proposed, 
similar  to  the  one  in  the  last  case  ? — Yes. 

Sii-  fValter  HartteloL 

316.  How  many  copyholders  are  there  of 
this  common  ? — There  are  no  copyholders  of  this ; 
but  the  number  of  commoners  is,  I  think,  smaller; 
only  13. 

317.  Are  they  owners  of  freeholds  within  the 
manor? — Yes;  the  owners  of  freeholds  in  the 
low  ground  which  adjoins  the  stream,  and  this 
common  is  a  hi^h  ground  which  rises  in  the 
centre  and  whicn  all  the  farms  round  border 
upon. 

318.  Who  do  those  farms  belong  to? — I  for- 
get who  the  landlord  is ;  some  of  them  are  free- 
hold. 

319.  Sir  Joseph  Bailey  is  the  lord  of  the  manor? 
— Sir  Joseph  Bailey  is  the  lord  of  the  manor.  I 
am  not  sure  whether  he  is  landlord  of  any  farm 
or  not. 

320.  The  only  people  interested,  as  I  under- 
stand you,  are  tiie  freeholders  of  the  manor  ? — 
Yes ;  I  think  Sir  Joseph  Bailey  has  none. 

321.  In  all  other  respects  it  was  precisely  the 
same  as  the  last  common  ? — Yes ;  a  more  moun- 
tainous common  ;  a  rougher  common. 


IS 


IS 


Chairman. 

322.  Nearer  the  hill  ground?— Yes. 

Sir  Walter  Barttelot. 

323.  You  do  not  know  the   height  of  the 
common  ? — I  should  think  it  was  higher.     It 
a  high  rocky  district. 

Mr.  Leveson  Gower. 
334.    One  thousand    seven  hundred  ?— It 
stated  in  the  Ordnance  map. 

Mr.  Ashton  Dilke. 

325.  The  report  says,  "  It  adjoins  on  three 
sides  the  lands  of  other  parishes,  some  of  which 
are  open  commons.  On  the  four  A  'side  are  in- 
closed lands  in  the  same  parish,  sloping  towards 
the  river."  What  do  you  mean  by  inclosed 
lands  ? — Farm  lands. 

326.  Not  commons  which  have  been  inclosed  ? 
— No;  farm  lands.  In  that  district  tiie  farms 
are  in  a  sheltered  ground  near  the  stream,  and 
they  use  the  open  land  as  a  common  pasture. 

327.  What  do  you  understand  by  "  some  of 
which  are  open  conMnons"? — They  are  open 
commons  belonging  to  other  parishes.  There  is  a 
kind  of  tongue  of  land  with  a  stream  on  each 
side,  and  a  mountainous  centre.  This  moun- 
tainous centre  borders  on  similar  land  which  is 
in  other  parishes  and  not  within  this  inclosur^. 

The  Chairman  stated  the  Committee  were 
of  opinion  that  the  Provisional  Order  in  this 
case  ought  to  be  confirmed  without  modifi- 
cation. 
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FROM  THE 


SELECT   COMMITTEE 


ON   THE 


CONVEYANCING  AND  SETTLED  LAND 

BILLS; 


WITH   THE 


PEOCEEDII^GS  OF  THE  COMMITTEE. 


Ordered f  by  The  House  of  Commons,  to  be  Printed, 
3  and  20  July  \  882. 
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Ordered,, — [Thursday,  25th  May  1882J:— That  the  Conveyancing  Bill  [Lords] 
be  read  a  eeeond  time,  and  committed  to  a  Select  Committee. 


Ordered f— [Tuesday,  6th  June  1882] :— That  the  Settled  Land  Bill  [Lords]  be 
committed  to  the  Select  Committee  on  the  Conveyancing  Bill  [Lords] . 

Ordered, — [  Thursday,  Sth  June  1882]  : — That  the  Select  Committee  on  Conveyancing 
and  Settled  Land  Bills  do  consist  of  Twenty  one  Members. 


Committee  nominated  of — 

Mr.  Attorney  General. 

Sir  Richard  Cross. 

The  Judge  Advocate  General. 

Sir  Gabriel  Goldney. 

Mr,  Davey. 

Mr,  Macnaghten. 

Mr.  Hindo  Palmer. 

Mr*  Gregory. 

Mr.  William  Fowler. 

Sir  Hardinge  Giffard. 

Mr.  Henry  H.  Fowler. 


Mr.  Lewis  Fry. 

Mr.  Brodrick. 

Mr.  Patrick  Martin. 

Mr.  Shaw  Lefevre. 

Sir  Henry  Selwin-Ibbetson. 

Mr.  Compton  Lawrance. 

Mr.  Whitley. 

Mr.  Gibson. 

Mr.  Meldon. 

Dr.  Commins. 


That  the  Committee  have  power  to  send  for  Persons,  Papers,  and  Records. 
That  Five  be  the  Quorum  of  the  Committee. 


REPORTS      

PROCEEDINGS  OF  THE  COMMITTEE 


p.    Ill 
p.    iv 
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E    E    P    0    K    T. 


SETTLED     LAND     BILL. 


THE  SELECT  COMMITTEE  to  whom  the  Conveyancing  and  Settled 
Land  Bills  were  referred,  have  gone  through  the  Settled  Land  Bill, 
and  made  Amendments  thereunto. 

3  July  1882. 


REPORT. 


CONVEYANCING      BILL. 


THE  SELECT  COMMITTOE  to  whom  tlie  Conveyancing  and  Settled 
Land  Bills  were  referred,  have  gone  through  the  Conveyancing  Bill,  and 
made  Amendments  thereunto. 

20  July  1882. 


262. 
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PROCEEDINGS  OP   THE   SELECT   COMMITTEE 


PROCEEDINGS    OF    THE    COMMITTEE. 


Thursday y  13M  June  1882. 


MEMBERS  PRESENT: 


Sir  Tlichard  Cross. 

Sir  Henry  Selwin-Ibbetson. 

Jlr.  Henry  H.  Fowler. 

Mr,  William  Fowler. 

Mr.WKitlcy. 

Mr-  Gregory. 


Dr.  Commins. 

The  Judge  Advocate  General. 

The  Attorney  General. 

Mr.  Hinde  Palmer. 

Mr.  Lewis  Fry. 

Mr.  Davey. 


Sir  KiCHARD  Cross  was  called  to  the  Chair. 

[Adjourned  till  Thursday,  22nd  June,  at  Twelve  o'clock. 


Thursday,  22nd  June  1882. 


MEMBERS  present: 


Sir  El  CHARD  Cross  in  the  Chair. 


Mr.  Henry  H.  Fowler. 

Mr,  Davey. 

Mr.  Macnaghten. 

Mr  Gregory. 

Mr,  Lewis  Fry. 

Mn  Corapton  Lawrance. 

Mr,  William  Fowler. 

Mr.  Hinde  Palmer. 


The  Committee  deliberated. 


Sir  Gabriel  Goldney. 

Mr.  Brodrick. 

Sir  Henry  Selwin-Ibbetson. 

The  Judge  Advocate  General. 

Mr.  Patrick  Martin. 

Mr.  Whitley. 

Mr.  Shaw  Lefevre. 


[Adjourned  till  Thursday  next,  at  Twelve  o'clock* 


Thursday,  29th  June  1882. 


MEMBERS   FRESENT: 


Sir  Richard  Cross  in  the  Chair. 


Mr.  Davey. 

Mr-  Gregory. 

Mr.  Hinde  Palmer. 

Dr,  Commins. 

Mr.  Shaw  Lefevre. 

Mr,  Lewis  Fry. 

The  J  adge  Advocate  General. 


Mr.  Henry  H.  Fowler. 

Mr.  William  Fowler. 

Mr.  Whitley. 

Mr.  Brodrick. 

Mr.  Patrick  Martin. 

Mr.  Gibson. 

Sir  Henry  Selwin-Ibbetson. 
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Settled  Land  Bill. 
Preamble  postponed. 
Clause  1;  agreed  to. 
Clause  2 — 5,  amended^  and  agreed  to. 
Clause  6^  disagreed  Ut. 
Clause  7,  agreed  to. 

Clauses  8 — 10^  amended,  and  agreed  to. 
Clause  lly  agreed  to. 

Clause  12,  amended. — Amendment  proposed,  in  line  8,  to  leave  out  from  the  word 
^^  Settlement "  to  the  end  of  the  Clause,  in  order  to  add,  ^^  (t.)  If  the  tenant  for  life  is 
impeachable  for  waste,  in  respect  of  minerals,  then,  unless  a  contrary  intention  is  ex-  ^ 
pressed  in  the  settlement,  three-fourths  paii;  of  the  rent  shall  be  set  aside  as  and  be 
capital  money  arising  under  this  Act,  and  the  other  fourth  part  shall  go  as  rents  and 
profits;  but 

^'  (n.)  If  the  tenant  for  life  ia  not  impeachable  for  waste  in  respect  of  minerals,  then  the 
whole  rent  shall  go  as  rents  of  profits  '* — (Mr.  Davej/). 

Question  put.  That  the  words  **  there  shall  be  "  stand  part  of  the  Clause. — The  Com- 
mittee divided : 


Ayes,  7. 

The  Judge  Advocate  General. 

Mr.  Gregory. 

Mr.  Henry  H.  Fowler. 

Mr.  firodrick. 

Sir  Henry  Selwin-Ibbetson. 

Mr.  Whitley. 

Mr.  Gibson. 


Noes,  7. 

Mr.  Davey. 
Mr.  Hinde  Palmer. 
Mr.  William  Fowler. 
Mr.  Lewis  Fiy. 
Mr.  Patrick  Martin. 
Mr.  Shaw  Lefevre. 
Dr.  Commins. 


Whereupon  Chairman  dedared  himself  with  the  "  Ayes." 

Clause  further  amended,  and  agreed  to. 

Clauses  13 — 18,  amended,  and  agreed  to. 

Clause  19,  agreed  to. 

Clause  20,  amended,  and  agreed  to. 

Clause  21,  amended. — Amendment  proposed,  in  line  16,  after  the  word  '^  settlement,'' to 
insert,  ^^  or  on  the  security  of  the  bonds,  mortgages,  or  debentures,  or  in  the  purchase  of 
the  debenture  stock  of  any  railwajr  company  in  Grreat  Britain  or  Ireland  incorporated  by 
special  Act  of  Parliament,  and  having  for  ten  years  next  before  the  date  of  mvestment 
paid  a  dividend  on  its  ordinary  stock  or  shares  " — (Mr.  Henry  H.  Fowler). — Question  put. 
That  the  words,  **  or  in  the  bonds,  mortgages^  or  debentures  "  be  there  inserted. — The 
Committee  divided : 

Ayes,  11. 

The  Judge  Advocate  General. 

Mr.  Hinde  Palmer. 

Mr.  Gregory. 

Mr.  WilBam  Fowler. 

Mr.  Henry  H.  Fowler. 

Mr.  Lewis  Fry. 

Mr.  Brodrick. 

Mr.  Patrick  Martin. 

Mr.  Shaw  Lefevre. 

Mr.  (Jibson. 

Dr.  Commins. 

Bemaining  words  of  the  Amendment  agreed  to,  and  added  to  the  Clause. 

Another  Amendment  proposed,  at  the  end  of  the  last  Amendment,  to  add  the  words  : 
"  or  in  debentures,  or  debenture  stock  of  any  railway  company  in  India,  the  dividends 
or  interest  whereon  are  guaranteed  by  the  Government  of  India,  or  by  the  Secretary  of 
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Noes,  3. 

Mr.  Davey. 

Sir  Henry  Selwin-Ibbetson. 

Mr.  Whitley. 
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State  for  India" — (Mr.  Henry  H.  Fowler). — Question  put,  *'  That  those  words  be  there 
added." — The  Committee  divided : 


Ayes,  7. 

The  Judge  Advocate  Creneral. 

Mr.  Hinde  Palmer. 

Mr.  Grregory. 

Mr.  Henry  H.  Fowler. 

Mr.  Lewis  Fry. 

Mr,  Brodrick. 

Mr.  Shaw  Lefevre. 

Whereupon  the  Chairman  decided  with  the  Noes. 


Noes,  7. 

Mr.  Davey. 

Mr.  William  Fowler. 

Mr.  Patrick  Martin, 

Sir  Henry  Selwin-Ibbetson. 

Mr.  Whitley. 

Mr.  Gibson. 

Dr.  Commins. 


Another  Amendment  proposed,  at  the  end  of  the  last  Amendment,  to  add  the  words, 
"in  stocks  or  bonds  of  any  Municipal  Corporation  in  the  United  Kingdom,  secured  by  an 
Act  of  Parliament  on  local  rates  " — (Mr.  Sltaw  Lefevre). — Question  put,  "  That  those 
words  be  there  added." — The  Committee  divided : 


Ayes  6. 

Mr.  Henry  H.  Fowler. 
Mr.  Lewis  Fry. 
Mr.  Brodrick. 
Mr.  Shaw  Lefevre. 
Mr.  Whitley. 
Dr,  Commins. 


Noes,  8. 

The  Judge  Advocate  General. 

Mr.  Davey. 

Mr.  Hinde  Palmer. 

Mr.  Gregory. 

Mr.  William  Fowler. 

Mr.  Patrick  Martin. 

Sir  Henry  Selwin-Ibbetson. 

Mr.  Gibson. 


Another  Amendment  proposed,  at  the  end  of  the  last  Amendment,  to  add  the  words, 
"  or  in  the  stock  or  securities  not  payable  to  bearer  of  the  Government  of  India  or  of 
any  British  Colony  " — (Mr.  Henry  H.  i^owjfer).— Question  put,  "  That  those  words  be 
there  added." — The  Committee  divided  : 


Ayes,  3. 

Mr.  Henry  H.  Fowler. 
Mr.  Lewis  Fry. 
Mr,  Shaw  Lefevre. 


Noes,  11. 

The  Judge  Advocate  GeneraL 

Mr.  Davey. 

Mr.  Hinde  Palmer. 

Mr.  Gregory. 

Mr.  William  Fowler. 

Mr.  Brodrick; 

Mr.  Patrick  Martin. 

Sir  Henry  Selwin-Ibbetson. 

Mr.  Whitley.^ 

Mr.  Gibson. 

Dr.  Commins. 


Clause,  as  amended,  agreed  to. 

Clauses  22 — 23',  amended,  and  agreed  to. 

Clause  24,  agreed  to. 

Clause  25,  amended,  and  agreed  to. 


[Adjourned  till  Monday  next,  at  Twelve  o'clock. 


Monday f  3rd  July  1882. 


MEMBEBS  PBE8ENT: 

t    Sir  BiCHABD  Cross  in  the  Chair. 


Mr.  Hinde  Palmer. 

The  Judge  Advocate  General. 

Mr,  Macnaghten. 

Mr,  William  Fowler. 

Mr.  Shaw  Lefevre. 

Mr.  Davey. 


Mr.  Lewis  Fry. 

Mr.  Brodrick. 

Mr.  Gregory. 

Mr.  Gibson. 

Mr.  Attorney  General 

Mr.  Patrick  Martin. 
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Settled  Land  Bill — continued. 

Clause  26,  amended. — Amendment  proposed,  in  line  25,  to  insert  "  A  like  certificate  of 
n  competent  engineer  or  able  practical  surveyor,  nominated  by  the  trustees  and  approved 
by  the  Commissioners  or  by  the  Court,  which  certificate  shall  be  conclusive  as  aforesaid  " 
—  (The  Chairman). — Amendment  proposed  to  the  proposed  Amendment,  to  leave  out  the 
words  "and  approved  by  the  Commissioners" — (Mr.  William  Fowler). — Question  put, 
'*  That  the  words  proposed  to  be  left  out,  stand  part  of  the  proposed  Amendment." — The 
Committee  divided: 


Noes,  3. 

Mr.  Hinde  Palmer. 
Mr.  William  Fowler. 
Mr.  Shaw  Lefevre. 


Ayes,  5. 

The  Judge  Advocate  General. 
Mr.  Davey. 
Mr.  Macna^ten. 
Mr.  Lewis  Fry. 
Mr.  Brodrick. 

Amendment  agreed  to. 

Clause,  further  amended,  and  agreed  to. 

Clauses  27,  agreed  to. 

Clause  28,  amended. — Amendment  proposed,  in  line  26,  to  insert  the  words,  "  but  the 
agreement  of  a  person  so  becoming  entitled,  if  entitled  only  as  tenant  for  life,  or  other 
limited  estate  or  interest,  shall  not  bind  any  of  his  successors  in  title  or  the  settled  land, 
in  any  case  where  the  money  originally  charged  exceeds  500/." — (The  Chairman). — 
Question  put.  That  the  words,  **  but  the  agreement "  be  there  inserted. — The  Committee 
divided : 


Ayes,  4. 

Mr.  Davey. 
Mr.  Macnaghten. 
Mr.  Gregory. 
Mr.  Brodrick. 


Noes,  5. 

The  Judge  Advocate  General. 
Mr.  Hinde  Palmer. 
Mr.  William  Fowler. 
Mr.  Lewis  Fry. 
Mr.  Shaw  Le^vre. 


Clause  further  amended. — Question  put,  "  That  this  Clause,  as  amended,  stand  part  of 
the  Bill."— The  Conmiittee  divided  : 


Noes,  5. 
Mr.  Davey. 
Mr.  William  Fowler. 
Mr.  Lewis  Fry. 
Mr.  Brodrick. 
Mr.  Shaw  Lefevre. 


Ayes,  4. 

The  Judge  Advocate  General. 
Mr.  Macnaghten. 
Mr.  Hinde  JP aimer. 
Mr.  Gregory. 

Clause  30,  agreed  to. 

Clause  31,  postponed. 

Clause  32,  amended,  and  agreed  to.  • 

Clauses  33 — 39,  agreed  to. 

Clause  40,  amended,  and  agreed  to. 

Clauses  41 — 43,  agreed  to. 

Clause  44,  amended,  and  agreed  to. 

Clause  45. — Question  put,  "  That  this  Clause  stand  part  of  this  Bill." — The  Committee 
divided : 

Ayes,  4. 

Mr.  Gregory. 

Mr.  WilSam  Fowler. 

Mr.  Shaw  Lefevre. 


Noes,  5. 

The  Judge  Advocate  General. 
Mr.  Davey. 
Mr.  Macnaghten. 
Mr.  Hinde  Palmer. 
Mr.  Brodrick. 


Mr.  Gibson. 

Clause  46,  amended,  and  agreed  to. 

Clause  47. — Amendment  proposed,  in  line  38,  after  the  word  "  by,"  to  insert  the  word 
''  petition." 

Question  put,  **  That  those  words  be  there  inserted." — The  Committee  divided : 


Ayes,  5. 

The  Judge  Advocate  General. 
Mr.  Davey. 
Mr.  Macnaghten. 
Mr.  Brodrick. 
Mr.  Gibson. 


Noes,  4. 

Mr.  Gregory. 
Mr.  WilHam  Fowler. 
Mr.  Lewis  Fry. 
Mr.  Shaw  Lefevre. 
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Another  Amendment  proposed,  in  line  23,  to  leave  out  **  five  hundred,"  in  order  to 
insert  "  one  thousand  " — (Mr.  Shaw  Lefevre), — instead  thereof. — Question  put.  That 
"  five  hundred  "  stand  part  of  the  Clause. 


The  Committee  divided : 

Ayes,  5. 

The  Judge  Advocate  General. 

Mr.  Davey. 

Mr.  Macnaghten. 

Mr.  Gregory. 

Mr.  Gibson. 


Noes,  3. 

Mr.  William  Fowler. 
Mr.  Lewis  Fry. 
Mr.  Shaw  Lefevre. 


Amendment  proposed,  in  line  23,  to  leave  out  from  "  be  exercised  "  to  the  end  of  the 
Clause,  in  order  to  add  '*  or  in  annual  rateable  value  fifty  pounds,  and,  as  regards  capital 
money  arising  under  this  Act,  and  securities  in  which  the  same  is  invested,  not  exceeding 
in  amount  or  value  500  Z.,  and  as  regards  personal  chattels  settled  or  to  be  settled,  as  in 
this  Act  mentioned,  not  exceeding  in  value  500  /.,  be  exercised  by  any  County  Court 
within  the  district  whereof  is  situate  any  part  of  the  land  which  is  to  be  dealt  with  in  the 
Courtj  or  from  which  the  capital  money  to  be  dealt  with  in  the  Court  arises  under  this 
Act,  or  in  connection  with  which  the  personal  chattels  to  be  dealt  with  in  the  Court  are 
Bettled" — (The  Chairman)^ — instead  thereof. 

Amendment  proposed  to  proposed  Amendment,  to  leave  out  the  word  '*  fifty,**  in  order 
to  insert  the  word  **  thirty  "—(Mr.  Gibson) y — instead  thereof. — Question  put.  That  the 
word  *'  fifty  "  stand  part  of  the  proposed  Amendment. — The  Committee  divided : 


Ayes  3. 

Mr.  William  Fowler. 
Mr.  Lewis  Fry. 
Mr.  Shaw  Lefevre. 


Noes  5. 

The  Judge  Advocate  General. 

Mr.  Davey. 

Mr.  Macnaghten. 

Mr.  Gregory. 

Mr.  Gibson. 

Word  "  thirty  "  inserted  instead  thereof.— Amendment,  as  amended,  agreed  to. 

Clause,  as  amended,  agreed  to. 

Clause  51,  amended,  and  agreed  to. 

Clauses  52 — 54,  agreed  to. 

Cluuses  55 — 60,  amended,  and  agreed  to. 

Clause  61,  amended. 

Amendment  proposed  in  line  7,  to  leave  out  the  words  "  AVhether  she  is  an  infant  or 
not  "^ — {I'he  Judge  Advocate  Genera/).— Question  put,  ^'  That  the  words  proposed  to  be 
left  out  stand  part  of  the  Clause." — ^The  Committee  divided  : 


Ayes,  2. 

Mr.  Macnaghten. 
Mr.  William  Fowler. 


Noes,  9. 
Mr.  Attorney  General. 
The  Judge  Advocate  General. 
Mr.  Davey. 
Mr.  Gregory. 
Mr.  Lewis  Fry. 
Mr.  Brodrick. 
Mr.  Patrick  Martin. 
Mr.  Shaw  Lefevre. 
Mr.  Gibson. 

Clause  61,  further  amended,  and  agreed  to. 

Clauses  62 — 63,  agreed  to. 

Postponed  Clause  31,  disagreed  to. 

New  Clauses  18a,  31*,  37*,  48*,  61*,  61**,  brought  up,  read  the  first  and  second  time, 
and  added  to  the  Bill. 

Schedule,  agreed  to. 

Preamble,  agreed  to,  * 

Question,  "  That  I  do  report  this  Bill, as  amended,  to  the  House" — (The  Chairman), — 
put,  and  agreed  to. 

[Adjourned  till  Thursday  next,  at  Two  o'clock. 


Digitized  by 


Google 


ON  THE  CONVEYANCING  AND  SETTLED  LAND  BILLS. 

Thursday,  6th  July  1882. 

MEMBEBS   PBESENT: 

Sir  RiCHABD  Cboss  in  the  Chair. 


Mr.  Macnaghten. 

The  Judge  Advocate  General. 

Mr.  Gregory. 

Mr.  Lewis  Fry. 

Mr.  Hinde  Palmer 

Mr.  William  Fowler. 


Mr.  Whitley. 

Mr.  Attorney  General. 

Sir  Gttbriel  Goldney. 

Mr.  Da.vey. 

Sir  Henry  Selwin-Ibbetsou. 

Mr.  Brodxick. 


The  Committee  deliberated. 


[Adjourned  till  Thursday  next,  at  Twelve  o'clock. 


Thursday y  iSth  July  1882. 


MEMBEBS  PBESENT  I 


Sir  BiCHABD  Cboss  in  the  Chair. 


Mr.  Lewis  Fry. 
Mr.  Henry  H.  Fowler. 
Mr.  Gregory. 
Mr.  Hinde  JPalmer. 


Mr.  William  Fowler. 
Mr.  Attorney  GeneraL 
Mr.  Whitley. 
Mr.  Gibson. 


Conveyancing  Bill. 

Preamble^  postponed. 

Clause  1^  postponed. 

Clause  2,  amended. — Question,  **  That  this  Clause  stand  part  of  the  Bill  *' —  put,  and 
negatived. 

Clauses  3 — 5,  amended,  and  agreed  to. 

Clause  6,  postponed. 

Clauses  7 — 8,  disagreed  to. 

Clauses  9—10,  agreed  to. 

Clause  1 1,  amended,  and  agreed  to. 

Clauses  12 — 13,  disagreed  to. 

Clause  14—15,  agreed  to. 

New  Clause  5*,  brought  up,  read  the  first  and  second  time,  amended,  and  added  to  the 
Bill. 

New  Clause  5**,  brought  up,  read  the  first  and  second  time,  and  added  to  the  Bill. 

New  Clause,  14*,  brought  up  and  read  the  first  and  second  time,  and  added  to  the 
Bill. 

New  Clause  16,  brought  up  and  read  the  first  time,  as  follows :  "  No  person  except  a 
duly  qualified  solicitor,  and  except  a  purchaser,  mortgagee,  or  lessee,  acting  bond  Jide  on 
his  own  behalf,  shall  draw,  prepare,  or  complete  any  abstract  of  title,  notice,  or  deed, 
referred  to  in  this  Act,  or  in  any  Act  herein  mentioned,  or  do  anjr  act  or  thing  authorised 
by  this  or  any  such  Act  as  aforesaid,  and  usually  done  by  a  solicitor.'  Any  offence  under 
this  Act  shall  be  punishable  by  the  same  pentucies,  and  by  the  same  process  as  is  pro- 
vided by  an  Act  passed  in  the  Session  holden  in  the  37th  &  38th  year  of  V  ictoria,  c.  68 — 
(Mr.  Whitlej/). — Question,  That  this  Clause  be  read  a  second  time,— put,  and  negatived. 

Schedule  postponed. 

[Adjourned  till  Thursday  next,  at  Two  o'clock. 
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Thursday,  20th  July  1882. 


MEMBERS  PRESENT  : 

Sir  Richard  Cross  in  the  Chair. 


Mr-  Hinde  Palmer. 

Mr.  Whitley. 

Mr,  Henry  H.  Fowler. 

The  Judge  Advocate  General. 

Mr.  Attorney  General. 


Mr.  Shaw  Lefevre. 
Mr.  Brodrick. 
Mr.  Lewie  Fry. 
Mr.  Gregory. 


Postponed  Clause  6,  amended^  and  agreed  to. 

Postponed  Clause  1,  amended^  and  agreed  to» 

Scbedule^  amended,  and  agreed  to. 

Question,  "  That  I  do  report  this  Bill,  as  amended,  to  the  House  " — (The  Chairman),- 
put,  and  agreed  to. 

Ordered^  To  Eeport. 
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REPORT 


FROM   THB 


SELECT  COiMMITTEE 


ON 


LAW    OF    DISTRESS; 

TOGETHER  WITH   THE 

PROCEEDINGS   OF  THE   COMMITTEE, 

MINUTES      OF      EVIDEIfCE, 

AND    APPENDIX. 


Ordered,  by  The  House  of  Commons,  to  be  Fn'nted, 
17  July  1882. 
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Ordered,— [Friday,  3rd  March  1882]  : — That  a  Select  Committee  be  appointed,  "  to 
consider  the  whole  subject  of  the  Law  of  Distress,  especially  as  regards  Agricultural 
Landlords  and  Tenants." 


Ordered, — [Thursday,  9th  March  1882]  : — That  the  Committee  do  consist  of  Seven- 
teen Members. 


Committee  nominated  of — 

Mr.  Goschen. 

Mr.  Salt. 

Mr.  Heneage. 

Sir  Massej  Lopes. 

Mr.  Cropper. 

Sir  William  Hart  Dyke. 

Mr.  Blennerhassett. 

Colonel  Brise. 

Mr.  Duckham. 


Mr.  Bidden 

Mr.  Joseph  Pease. 

Mr.  Fellowes. 

Mr.  James  Howard. 

Mr.  Akers-Douglas. 

Dr.  Commins. 

Sir  Gabriel  Goldney. 

Mr.  Bendel. 


That  the  Committee  have  power  to  send  for  Persons,  Papers,  and  Records. 
That  Five  be  the  Quorum  of  the  Committee. 


REPORT ---p.     iii 

PROCEEDINGS  OF  THE  COMMITTEE p.     vii 

MINUTES  OF  EVIDENCE      -        -     ' p.      1 

APPENDIX p.  223 
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REPORT. 


THE  SELECT  COMMITTEE  appointed  to  consider  the  whole  subject  of 
the  Law  of  Distress,  especially  as  regards  Agricultural  Landlords 
and  Tenants  ; Have  agreed  to  the  following  REPORT : — 

Your  Committee  have  taken  evidence  upon  the  history,  the  working,  and 
the  eflfect  of  the  Law  of  Distress,  and  have  had  before  them  as  vritnesses,  the' 
Attorney  General  for  England,  the  Lord  Advocate  of  Scotland,  the  Solicitor  to 
the  Inland  Revenue  OflBce,  two  country  solicitors,  two  of  the  Assistant  Commis- 
sioners to  the  Royal  Commission  upon  Agriculture,  two  land  agents,  two  house 
agents,  two  bank  managers,  one  oilcake  and  manure  merchant,  one  agricultural 
implement  dealer ;  also  nine  farmers,  of  whom  several  occupy  their  own  land  ; 
two  are  land  valuers  as  well  as  farmers,  and  one  acted  as  an  Assistant  Commis- 
sioner to  the  Royal  Commission  upon  Agriculture. 

The  law  of  distress  is  stated  to  be  of  great  antiquity.  It  is  probably  10.4218. 
cotemporaneous  with  the  feudal  law.  Distresses  were  originally  merely  pledges 
given  to  the  lord,  to  compel  the  tenant  to  render  the  rent,  or  the  services  to 
which  he  was  liable  under  his  feudal  contract.  After  a  time,  statute  law  Appendix  1. 
endeavoured  to  define  and  to  regulate  this  feudal  custom.  The  law  of  distress  38o.  475. 84o 
now  rests  upon  a  mass  of  case  law,  and  upon  a  great  number  of  Acts  of 
Parliament,  Statutes  have  been  enacted,  sometimes  for  the  protection  of  the 
tenant,  sometimes  for  the  security  of  the  lord,  extending  from  the  statute  of 
Marlebridge,  m  the  reign  of  Henry  III.,  1267,  to  35  &  36  Vict.  c.  60,  in  1872. 
The  right  of  distress — up  to  the  time  of  William  and  Mary,  limited  to  goods  in 
the  hands  of  the  tenant  which  could  be  redelivered  to  him  vrithout  deteriora- 
tion— was  by  the  2nd  William  and  Mary,  c.  5^  extended  to  com  sheaves  and 
other  kinds  of  cut  crops,  and  by  the  11th  George  II.,  c.  19,  the  right  of  seizure 
was  further  extended  to  grass,  hay,  and  other  products  of  the  soil.  This  brief 
statement  is  important  as  showing  how  the  law  of  distress,  though  varying  from 
time  to  time  under  various  influences,  has  been  implanted  in  the  ideas  and 
habits,  and  contracts  of  the  people,  during  many  generations. 

The  consolidation  of   the  numerous  and  complicated  statutes  relating  to  Appendix  1. 
the  law  of  distress  is  a  matter  for  the  consideration  of  experienced  lawyers  701.  sst. 
rather  than  for  the  decision  of  your  Committee.    This  question  is  one  of 
importance,  and  if  the  law  of  distress  should  be  maintained,  it  should  not  be 
forgotten. 

The  principle   of  satisfaction  by  distress  is  the  one  general  remedy  nov^ 
existing  in  all  cases  of  rent,  assessment  and  charge  when  property  is  the  basis  ^^*^  "i- 
of  liability.     In  modem  statutes,  whether  for  the  recovery  of  tithe  rent-charge,  12  &  13  \ict.  c  u, 
recovery  of  rates  of  every  class,  or  recovery  of  penalties,  the  remedy  of  distress  ■^**  ^' 
is  generally  the  one  provided  in  the  first  instance,  and  in  some  cases  the  only 
remedy.     With  respect  to  rates  and  penalties  generally,  no  procedure  can  be 
taken  against  the  individual  until  the  power  of  distraint  has  been  exhausted.      4335.54 
The  Crown's  remedy  for  recovery  of  Crovra  debts  is  by  distress. 

The  present  Law  of  Distress  gives  power  to  the  landlord  to  distrain  for 
six  years*  rent,  and  allows  the  seizure  of  stock,  machinery,  &c.,  bdonging  to  a 
third  party  when  found  on  the  occupation  of  a  de&ulling  tenant.  These,  apart 
from  the  question  of  principle,  appear  to  be  the  two  main  points  which  have 
led  to  the  desire  for  investigation  into  the  general  bearing  of  the  existing  law*^ 

^•»2.  a  2  ^.^itized  by  OiOOgle 
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440  It  appears  that   in    Scotland,  notwithstanding  recent  legislation  upon  the 

law  of  hypothec,  the  landlord  may,  when  six  months  rent  is  unpaid,  sue  before 
the  Judge  Ordinary  for  bis  rent,  and  get  a  decree  of  removing  against  the 

449.  tenant,  unless  the  tenant  finds  security  for  the  rent  due,  and  for  the  rent  of 

the  next  five  years.  The  law  of  hypothec  is  not  abolished  as  regards  urban 
tenements,  nor  with  respect  to  holdings  under  two  acres  in  extent.  The  Act  of 
1880  relating  to  hypothec  does  not  apply  to  leases  current  at  the  time  of  the 
passing  of  the  Act.  Therefore  as  yet  it  is  impossible  to  form  a  fair  judgment 
as  to  the  effect  of  the  changes  in  the  law.  The  law  of  distress  differs  from  the 
Scotch  law  of  hypothec  in  that  the  landlord  in  England  has  not  the  power 
to  prevent  his  tenant  from  disposing  of  his  crop  before  the  rent  becomes  due. 
This  power  was  given  by  the  law  of  hypothec. 

In  respect  of  agricultural  landlords  and   tenants,  the  main   points  upon 
which  the  witnesses  gave  evidence  are  as  follows  : 

(a.)  The  origin  of  the  law,  and  its  subsequent  history. 

(6.)  The  effect  of  the  law  upon  rents  and  on  competition  for  farms. 

(c.)  Whether  the  existence  of  the  law  has  had  any  effect  in  increasing 
or  diminishing  the  size  of  farms. 

(d.)  The  operation  of  the  law  as  regards  the  position  of  large  and  of 
small  tenants  respectively. 

(e.)  The  effect  of  the  law  upon  the  credit  of  the  tenant  with  the  land- 
lord, banker,  and  trader. 

(/.)  The  extent  to  which  the  law  has  been  put  in  force. 

(ff.)  The  cost  of,  and  occasional  hardships  incident  to,  the  levying  of 
distress, 

(A.)  As  to  the  relative  position  of  the  landlord  and  other  creditors  under 
the  law. 

(i.)  As  to  the  extent  of  the  security  for^rent  which  landlords  generally 
possess  in  the  amount  accruing  to  a  tenant  for  acts  of  husbandry,  emble- 
ments, and  other  customary  claims- 

(/. )  The  probable  effect  of  abolition  as  regards  large  and  small  tenants 
respectively. 

(k.)  As  to  whether  the  law  should  be  amended  or  abolished. 

(L)  As  to  the  expediency,  should  the  law  be  abolished,  of  giving  the 
owner  a  more  summary  means  of  re-entry  in  cases  where  the  tenant  is  in 
arrear  with  his  rent  or  otherwise  breaks  his  covenants. 

(m,)  If  the  law  is  not  abolished,  but  annended,  what  changes  are 
desirable. 

(n.)  The  effect  of  the  law  on  the  cultivation  of  the  soil,  and  on  the  extent 
of  poor  land  reclaimed. 

3122.  Evidence   was   also    adduced    in    respect   of   the    law  as   affecting   urban 

tenancies. 

The  arguments  for  and   against  the  existence  of  a  law  of  distress  have 
been  explained  by  the  witnesses  before  your  Committee  with  much  ability. 

In  favour  of  the  retention  of  the  law  it  has  been  urged, — 

(a.)  That  it  is  founded  on  immemorial  custom. 

137. 220. 04];  (h,)  That  it  gives  additional  security  to  mortgagees,  and  in  certain  cases 

to  small  annuitants,  and  also  enables  landowners  to  borrow  money  upon 
easier  terms. 

777. 2C3I  (c.)  That  the  general  opinion  of  tenants  is  in  favour  of  its  retention  in 

an  amended  form. 

{d.)  That  ^ 
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(d.)  That  it  is  favourable  to  small  tenants.  26i2f273T3?6T' 

(e.)  That  if  it  were  abolished  some  law  or  condition  in  the  creation  of  ^^q'^J^^^^q  ,28i 
tenancies  more  objectionable,  and  possibly  injurious,  would  of  necessity  be    aoss.  2I08. 2346. ' 
introduced,  such  as  ^647-  2968. 3637. 

1.  Rent  paid  in  advance. 

2.  Finding  security. 

3.  Bills  of  Sale. 

4.  Stringent  power  of  immediate  re-entry. 

(/.)  That  it  is  a  cheap  and  easy  remedy. 

(j.)  That  though  the  law  is  very  rarely  enforced,  the  existence  of  the  64. 119. 602. 2244. 
power  is  of  great  practical  service.  H^'  ®^^^-  *®^^- 

(A.)  That  from  the  peculiarity  of  his  position,  and  the  fact  of  his  claim    41.  ese.  eos.  854. 862. 
continually  accruing,  a  landlord  should  have  a  preferential  right  over  an   ^sc.  1299.  2097. 

,.•',,.'-'  *  ^  2288. 2634.  3645. 

ordinary  creditor.  4024. 

(i.)  That  in  case  of  a  tenant's  insolvency,  the  landlord  would  be  in  a 
worse  position  than  any  other  creditor,  since  he  not  only  runs  the  risk  of 
loss  of  rent,  but  may  be  compelled  suddenly  to  resume  possession  of  his 
property,  depreciated  in  quality,  and  ruined  in  letting  value. 

(j.)  That  in  respect  of  house  property,  the  abolition  of  the  law  would  2266. 

check  the  erection  of  dwellings  for  the  class  of  small  tenants. 

(k.)  That  it  is  often  difficult  to  find  tenants  with  ample  capital,  and         2317. 3004. 
desirable  to  encourage  risins:  men  who  have  knowledge  and  industry,  even 
though  their  capital  be  small ;  and  that  on  the  poorer  classes  of  soil  such 
men  are  alone  available,  and  prove  more  successful  cultivators. 

(/.)  That  by  the  operation  of  the  law  of  distress  a  tenant  obtains  longer 
credit  from  his  landlord,  equivalent  to  an  advance  of  money  often  amounting 
to  half  a  year's  rent  of  a  farm,  or  more,  and  for  which  the  tenant  pays  no 
interest. 

On  the  other  hand  it  is  contended, — 

That  the  existence  of  the  law  leads  to  undue  competition  for  farms,  and  026. 980. 1393. 2488. 
induces   owners    (especially  needy    ones)  to  accept  as   eligible   tenants  ^aie.  38i5. 
persons  with  insufficient  means — one  effect  being  to   raise   the  rent  to 
solvent  men ;  and  that  the  repeal  of  the  law  would  prove  an  additional 
incentive  to  landowners  to  secure  first-class  tenants; 


1747.  1815.2937. 


(a.)  That  it  impairs  the  general  credit  of  tenant  farmers  ; 

(b.)  That  it  eives  the  landlord  an  unfair  preference  over  other  creditors  ;  450.635.  uoe.  U25. 

^      '  ^  ^  1706.1758.2484. 

(c.)  That  there  is  no  difference  in  the  commercial  position  of  the   land-  ^^^^'  ^*®^' 
lord  who  supplies  the  land  and  the  man  who  suppUes  any  other  commodity;  1848.^*^^'  ^^'^* 

(d.)  That  it  encourages  bad  farming  and  leads  to  diminished  production  ;  1158.2490.  3500. 

{e.)  That  it  is  class  legislation,  conferring  an  undue  preference. 


3845. 
1255. 


The  law  of  distress  enables  the  landlord  to   distrain  for  the  full  amount  of  2016. 201 8.2020. 
rent  due,  without  allowing  for  any  counter  claim  wliich  the  tenant  may  have  2218,'  2219!  2220! 
secured  to  him  under  agreement  against  his  landlord,  and  some  cases  of  great  4i99!4i8i|4i8:i.* 
hardship  have  been  given  in  evidence  when  the  tenants  have  had  to  resort  to  '**^^-'^*^^- 
action  at  law  for  the  recovery  of  their  claims.    Provision  should  be  made  to 
meet  this  difficulty. 

The  right  of  distress  is  stated  to  be  all  important  for  the  purposes  of  the  Inland  4335. 4344. 435J. 
Revenue,  but  the  law  employed  for  the  recovery  of  the  taxes  appears  to  rest  '*^^^* 
mainly  upon  special  statutes. 

Most  of  the  witnesses  who  expressed  themselves  in  favour  of  a  retention  1254. 1295. 2081. 
of  the  law,  at  the  same  time  advocated  considerable  modifications  in  its  pro-  IITim^^'"'' 
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visions.    Those  who  desired  the  total  abolition  of  the  law  were  of  opinion  that 
1129.  cheaper  and  more  speedy  means  of  re-entry,  in  the  event  of  non-payment  of 

rent,  must  be  given  to  the  landlord. 

In  the  opinion  of  your  Committee  a  period  of  commercial  and  agricultural 
depression  would  be  very  inopportune  for  the  abolition  of  the  law  of  distress, 
which  would  of  necessity  impair  the  existing  system  of  credit  given  by  the 
landlord  to  the  tenant,  and  cause  serious  inconvenience. 

72. 118.416. 706.  Thcrc  arc  some  special  enactments  relating  to  exemptions  that  require  notice. 

2821.^8676.^4218.       Thc  Lodgcr  Act  of  1871  protects  goods  that  are  not  the  property  of  the  tenant ; 

4618.  workmen's  tools  are  exempt  from  seizure;  looms  and  frames  used  by  workmen 

2282.  at  their  homes  are  not  liable  for  the  rental  of  those  homes.     Goods  sent  to  a 

706.  house  for  the  purposes  of  trade,  as,  for  instance,  a  watch  for  repair,  are  not 

^^^'  endangered  by  the  law  of  distress.     Beasts  at  the  plough  are  excepted,  unless 

there  are  not  sufficient  goods  otherwise  to  distrain  upon ;  and  there  are  some 

other  exemptions. 

68.2821.  'The  titheowner  can  distrain  for  two  years  only. 

^®-  Under  the   Bankruptcy  law  the  landlord  has  the  privilege  of  preference 

with  regard  to  one  year's  rent  only. 

Upon  a  careful  review  of  the  evidence  placed  before  them,  your  Committee 
are  of  opinion  that  a  law  of  distress  should  be  retained.  The  evidence  seems  to 
them  to  favour  modification  rather  than  aboUtion  of  the  law. 

Your  Committee  recommend  the  following  alterations  in  the  law : 

778%29s%486'  ^^'  '^^^  *^^  "S^**  ^^  distrajut  be  restricted  to  one  year's  rent,  and  that  this 

right  should  only  be  exercised  within  six  months  after  the  said  year's  rent 
has  become  due. 

686^14^*2085 '2U^4  T\\^t  with  regard  to  agisted  stock,  the  limit  of  distress  should  be  the 

2204. 250*1. 2626.     *  consideratiou  payable  for  the  grazing  to  the  farmer  who  takes  in  the  stock, 

3151. 4219.4284.  j^  accordancc  with  section  5,  of  30  &  31  Vict.  c.  42. 

8706*  ^^^*  ^*^*'  ''^^^*'  P^^^sion  be  made  for  the  protection  of  machinery  not  the  property 

of  the  tenant ;  also  that  animals  not  the  property  of  the  tenant,  temporarily 
upon  the  holding  for  breeding  purposes,  be  exempt. 

tm^iiu^'  ^^^'  "^^^^  ^^^  ^^*  ^^  20  /.  distress,  regulated  by  the  Act  of  1817,  57  Geo.  3, 

c.  93,  be  raised  to  50  /•,  and  that  the  allowance  in  the  Schedule  of  that  Act 
for  a  man  in  possession  be  raised  from  2s.6d.tJ0  not  exceeding  5  s.  a-day. 

That,  the  attention  of  your  Committee  having  been  called  to  the  heavy 
and  unnecessary  costs  incident  to  the  processes  of  distress  and  the  sale  of 
efiects,  the  costs  and  charges  relative  to  distress  for  rent  in  cases  above  the 
limit  regulated  by  the  Act,  should  be  subject  to  taxation  by  the  Registrar 
of  the  County  Court  or  other  proper  officer. 

2425. 4278.  That  the  time  a  bailiff  may  remain  in  possession  under  a  distress  may, 

at  the  request  of  the  tenant  and  on  his  giving  security  for  the  costs,  be 
increased  from  five  to  15  days,  and  that  in  such  case  no  sale  shall  take 
place  sooner,  except  at  the  request  or  with  the  consent  of  the  tenant ; 
also,  that  at  the  desire  of  the  landlord,  or  of  the  tenant,  the  goods  of  the 
tenant  may  be  removed  for  sale  to  public  auction  rooms  or  some  other  fit 
place. 

4229. 4259.  That  appraisement  previous  to  sale  may  be  omitted,  and  that  bailiffs 

should  be  approved  by  the  county  court  judge  of  the  district  in  which  they 
act,  and  be  subject  to  removal  by  him  for  extortion  or  misconduct. 

Your  Committee  are  of  opinion  that,  so  far  as  possible,  the  above  recom- 
mendations should  be  embodied  in  a  Bill,  and  laid  before  Parliament. 

17  Jubf  1882. 
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Monday y  20th  March  1882. 


MEMBERS   PRESENT  : 


Sir  Gabriel  Goldney. 

Mr.  James  Howard. 

Mr.  BiddeU. 

Mr.  Cropper. 

Sir  WilHam  Hart  Dyke. 


Sir  Massey  Lopes. 
Mr.  Akers-Douglas. 
Mr.  Goscheiu 
Mr.  Heneage. 


Mr.  GoscHEN  was  called  to  the  Chair. 
The  Committee  deliberated. 


[Adjourned  till  Thursday  next,  at  Twelve  o'clock. 


Thursday,  23rd  March  1882. 


MEMBERS   PRESENT: 


Sir  Massey  Lopes. 

Mr.  Salt 

Sir  Gabriel  Goldney. 

Mr.  Akers-Douglas. 

Mr.  James  Howard. 

Mr.  Cropper. 

Mr.  Fellowes. 


Mr.  Rendel. 

Colonel  Brise. 

Mr.  Bidden. 

Mr.  Blennerhassett. 

Mr.  Duckham. 

Sir  William  Hart  Dyke. 

Mr.  Heneage, 


In  the  absence  of  Mr.  Goschen,  Sir  Massey  Lopes  was  called  to  the  Chair. 
Mr.  Edward  Waugh,  a  Member  of  the  House,  was  examined. 

[Adjourned  till  Thursday  next,  at  Twelve  o'clock. 


Thursday,  3Qth  March  1882. 


MEMBERS  PRESENT  : 


Mr.  Goschen  in  the  Chair. 


Mr.  Salt. 

Sir  Gabriel  Goldney. 
Mr.  Biddell. 
Colonel  Brise. 
Mr.  Heneage. 
Mr.  Cropper. 


Mr.  Blennerhassett 

Mr.  Dttckhaou 

Mr.  Fellowes. 

Sir  William  Hart  Dyke. 

Mr.  Akers-Douglas. 

Mr*  Josejdi  Pease. 


The  Lord  Advocate,  a  Member  of  the  House^  and  Mr.  S.  B.  L.  Druce  were  examined. 

[Adjourned  till  Thursday,  20th  April,  at  Twelve  o'clock. 
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Thursday y  20th  April  1882. 


MEMBERS  PRESENT 


Mr.  GosCHEN  in  the  Chair. 


Sir  Massey  Lopes, 
Mr.  Salt 

Sir  Gabriel  Goldner. 
Mr.  Bidden. 
Colonel  Brise. 


Mr.  Cropper. 
Mr.  Akers-Douglas. 
Mr.  James  Howard. 
Mr.  Duckham. 


Mr.  5.  B.  L.  Druce  was  further  examined. 

Mr.  Robert  Stephenson  and  Mr.  William  C  Little  were  examined. 

[Adjourned  till  Thursday  next,  at  Twelve  o'clock. 


Thursday y  27th  April  1882. 


MEMBERS  PRESENT  : 


Mr.  GosCHEN  in  the  Chair. 


Sir  Massey  Lopes. 
Mr.  Joseph  Pease. 
Mr.  Bidden. 
Colonel  Brise. 
Mr.  Salt. 
Mr.  Heneage. 
Mr.  James  Howard. 


Mr.  Duckham. 

Mr.  Fellowes. 

Mr.  Blennerhassett 

Sir  William  Hart  Dyke. 

Mr.  Cropper. 

Sir  Gabriel  Goldney. 


Mr.  William  Henry  Nattle  and  Mr.  John  S.  Hewitt  were  examined. 

[Adjourned  till  Thursday  next,  at  Twelve  o'clock. 


Thursday,  4th  May  1882. 


MEMBERS   PRESENT: 


Mr.  GosCHEN  in  the  Chair. 


Sir  Massey  Lopes. 

Mr.  Biddell. 

Colonel  Brise. 

Mr.  Duckham. 

Sir  WiUiam  Hart  Dyke. 

Mr.  Salt. 


Mr.  Pease. 

Mr.  Fellowes. 

Mr.  Akers  Douglas. 

Mr.  Heneage. 

Mr.  Blennerhassett. 

Mr.  Cropper. 


Mr.  Robert  Lake  Cobb  and  Mr.  Philip  Dobell  Tuckett  were  examined. 

[Adjourned  till  Monday,  15th  May,  at  Twelve  o'clock. 
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Monday y  l&th  May  1882. 


MEMBEBS  PBESENT : 

Mr.  GoscHEN  in  the  Chair. 


Sir  Massey  Lopes. 
Mr.  Salt. 
Mr.  Cropper. 
Mr.  Biddell. 
Colonel  Brise. 
Mr.  Bendel. 


Mr.  Fellowes. 
Sir  William  Hart  Dyke. 
Mr.  James  Howard. 
Mr.  Blennerhassett. 
Sir  Gabriel  Goldney. 


Mr.  William  Frankishy  Mr.  William  Mansfield,  Mr.   Charles  P.  Tebbutt,  and  Mr.  John 
Robinson  were  examined. 

[Adjourned  till  Thursday  next,  at  Twelve  o'clock. 


Thursday,  ISth  May  1882. 

HEMBEBS  PBESENT  : 

Mr.  GoscHEN  in  the  Chair. 


Sir  Massey  Lopes. 
Mr.  BiddeU. 
Mr.  Bendel. 
Mr.  James  Howard. 
Mr.  Duckham. 
Mr.  Fellowes. 
Mr.  Akers-Douglas. 


Mr.  Heneage. 

Mr.  Joseph  Pease. 

Sir  William  Hart  Dyke. 

Mr.  Cropper. 

Mr.  Salt. 

Mr.  Blennerhassett. 


Mr.  Henry  b'ushell  and  Mr.  Henry  Overman  were  examined. 

[Adjourned  till  Thursday  next,  at  Twelve  o'clock. 


Thursday,  25th  May  1882. 


MEMBEBS  PBESENT  : 

Mr.  GosCHEN  in  the  Chair. 


Sir  Massey  Lopes. 
Mr.  James  Howard. 
Mr.  Fellowes. 
Mr.  Duckham. 
Mr.  Bendel. 
Colonel  Brise. 


Sir  Gabriel  Goldney. 
Mr.  Biddell. 
Mr.  Blennerhassett. 
Mr.  Heneage. 
Sir  Joseph  I^ease." 


Mr.  Thomas  Pitts,  Mr.  James  F.  Gardiner,  Mr.   William  Hasted,   and  Mr.  Edward 
L.  Cave  were  examined. 

•  [Adjourned  till  Thursday,  8th  June,  at  Twelve  o'clock. 
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Thursday,  8ih  June  1882. 


MEMBERS   PRESENT: 

Mr.  GosCHEN  in  the  Chair. 


Sir  Massey  Lopes. 
^   Mr.  Salt 
Colonel  Brise. 
Mr.  Cropper. 
Mr.  James  Howard. 


Mr.  Duckham. 
Dr.  Commins. 
Mr.  Bidden. 
Mr.  Akers-Douglas. 
Mr.  Rendel. 


The  AUortiey  General,  a  Member  of  the  House,  Mr.  W.  H.  Melvill,  and  Mr,  Frederick 
Beard  were  examined. 

[Adjourned  till  Thursday,  22nd  June,  at  Twelve  o'clock. 


Thursday,  22nd  June  1882. 

MEMBERS   PRESENT  : 

Mr.  GosCHEN  in  the  Chair. 


Sir  Massey  Lopes. 
Mr.  Salt. 
Mr.  Henea^e. 
Colonel  Bnse. 
Mr.  Akers-Douglas. 
Sir  Joseph  Pease. 
Mr.  Fellowes. 


Mr.  Bendel. 

Sir  Gabriel  Goldney. 

Mr.  Duckham, 

Mr.  Bidden. 

Mr.  Cropper. 

Dr.  Commins. 

Sir  William  Hart  Dyke. 


10.  4218. 
tm^  475.  840. 


AppL^niiix  1 , 
782.  837  83^. 


30.  457.  693.  3653. 
^652.2736.3154, 


DKAFT  REPORT,  proposed  by  Mr.  Salt,  read  the  first  time,  as  follows : 

'*  1 .  Your  Committee  have  examined  witnesses,  and  have  duly  considered  the  question 
that  has  been  referred  to  them. 

"  2*  The  law  of  distress  is  stated  to  be  of  great  antiquity.     It  is  probably  cotem- 

fioraneous  with  the  feudal  law.  Distresses  were  originally  merely  pledges  given  to  the 
ord,  to  compel  the  tenant  to  render  the  rent,  or  the  services  to  which  he  was  Sable  under 
his  feudal  contract.  After  a  time  statute  law  endeavoured  to  define  and  to  regulate  this 
feudal  custom.  The  law  of  distress  now  rests  upon  a  mass  of  case  law,  and  upon  a  great 
number  of  Acts  of  Parliament.  Statutes  have  been  enacted,  sometimes  for  the  protection 
of  the  tenant,  sometimes  for  the  security  of  the  lord,  extending  from  the  statute  of 
Marlebridge,  in  the  reign  of  Henry  III.,  1267,  to  35  &  36  Vict.  c.  50,  in  1872.  This 
brief  statement  is  important  as  showing  how  ihe  law  of  distress,  varying  from  time  to 
time  by  the  pressure  of  circumstances,  has  been  implanted  in  the  ideas  and  habits,  and 
trading  contracts  of  the  people,  during  many  generations* 

"  3«  The  repeal  and  the  consolidation  of  the  numerous  and  complicated  statutes  relating 
to  the  law  of  distress,  are  matters  for  the  consideration  of  experienced  lawyers  rather  than 
for  the  decision  of  your  Committee.  They  are,  however,  points  of  some  practical  im- 
portance, that  should  not  be  hereafter  forgotten. 

*^  4.  The  arguments  for  and  against  the  existence  of  a  law  of  distress,  have  been 
explained  by  the  witnesses  before  your  Committee  with  much  ability. 

'*  In  favour  of  the  retention  of  the  law  it  has  been  urged, — 

"  That  it  is  founded  upon  immemorial  custom ; 

''  That  it  is  favourable  to  small  tenants  ; 

«  That 
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*^  That  It  is  necessary  for  mortgages ;  137. 229.  641. 

"  That  the  general  opinion  of  the  farming  class  Is  in  favour  of  its  retention ;  777. 2631. 

"  That  if  it  were  abolished  some  law  or  custom,  objectionable  and  possibly  injurious  76. 674.  S50. 1281. 
to  the  tenant,  would  of  necessity  be  introduced ;  ^^-  ^J^^-  ^^^^ 

3637i  4009*.  4422! 

"  That  it  Is  necessary  for  the  protection  of  poor  annuitants  under  wills ;  es. 

«  That  it  is  a  cheap  and  easy  remedy ;  299. 

*^ That  thoueh  it  has  its  influence,  it  is  very  rarely  enforced;  64. 119.602.  2244. 

^  1  .^  .^  2672.3235.4027. 

4499. 

*^  That  only  in  exceptional  cases  have  instances  of  hardship  been  found  where  the  1268. 
rent  has  been  allowed  to  run  for  several  years  into  arrear ; 

"  That  from  the  peculiarity  of  his  position  a  landlord  should  have  a  preferential  41. 6Sa  803, 854. 862. 
right  over  an  ordinary  creditor ;  J^  ^299-  2097. 

4024. 

"  That  in  case  of  a  tenant's  insolvency,  the  landlord  Is  in  a  worse  position  than  any 
other  creditor,  rfnce  he  not  only  runs  the  risk  of  loss  of  rent,  but  may  be  compelled 
suddenly  to  reassume  possession  of  the  farm,  depreciated  in  quality  and  ruined  in 
letting  value ; 

"  That  the  law  is  rather  more  in  favour  of  the  tenant  than  of  the  landlord  ;  20®3. 

**  That  the  abolition  of  the  law  would  prevent  the  erection  of  small  tenements  in  2286. 
urban  districts ; 

"  That  it  is  difficult  to  find  tenants  with  ample  capital,  and  desirable  to  encourage  2317. 3004. 
rising  workmen  who  have  knowledge  and  industry,  even  though  their  capital  be 
small; 

'^That  by  the  operation  of  the  law  of  distress  a  tenant  obtains  a  continuous 
advance  01  money  &om  his  landlord  on  the  pledge  of  his  crops  and  property 
without  interest,  such  advance  being  usually  equal  to  at  least  half  a  year's  rent  of 
hisfarnu 

«  5.  On  the  other  hand  it  Is  contended, —  626. 980. 1393.  248S. 

.       ,  2919.3816. 

'^  That  the  law  causes  landlords  to  take  tenants  with  insufficient  capital ; 

**  That  it  interferes  with  the  general  credit  of  tenant  farmers ;  '  1747. 1S15. 2937. 

**  That  It  gives  the  landlord  an  pnfalr  preference  over  other  creditors ;  450. 635. 1406. 1425. 

^  1706.  1758.  2484. 

2622.  3183. 

^'  That  there  Is  no  difference  between  a  landlord  considered  as  a  dealer  in  land,  3436. 3489. 3828. 
and  another  man  wTio  is  a  dealer  in  any  other  commodity ;  3848. 

"  That  it  encourages  farmers  to  undertake  farms  beyond  their  means ;  983. 1403. 

**  That  it  encourages  bad  farming ;  .  116S.  2490. 3500. 

3845. 

'^  That  It  is  a  specimen  of  class  legislation ;  1266. 

*'  That  it  creates  an  undue  competition  for  farms,  and  tends  to  increase  rents,  by  1799. 240i.  2922. 
enabling  landlords  to  accept  tenants  whom  they  would  otherwise  reject ;  ^7^*  ^^^-  ^®^-  ^^^^• 

"  That  it  creates  a  dangerous  distinction  between  market  rent  and  fair  rent.  2924. 4632. 

"  6.  Most  of  the  witnesses  who  expressed  themselves  in  favour  of  a  retention  of  the  law,  ^^54. 1295. 208I. 
at  the  same  time  advocated  considerable  modifications ;  and  some  who  desired  the  total  3^17*  353^] 
abolition  of  the  law  were  of  opinion  that  a  power  of  speedy  re-entry,  in  the  event  of  1229. 

non-payment  of  rent,  should  be  given  to  the  landlord. 


(( ' 


446. 


449. 
448. 
484. 


7.  It  appears  that  in  Scotland,  where  hypothec  has  been  abolished,  the  landlord  may, 
when  six  months'  rent  is  unpaid,  sue  before  the  Judge  Ordinary  for  his  rent,  and  get  a 
decree  of  removing  against  the  tenant,  unless  the  tenant  finds  security  for  the  rent  due, 
and  for  the  rent  of  the  next  five  years.  The  law  of  hypothec  is  not  abolished  as  regards 
urban  tenements,  nor  with  respect  to  holdings  under  two  acres  in  extent.  The  Act  of 
1880  abolishing  hypothec  does  not  apply  to  leases  current  at  the  time  of  the  passing  of 
the  Act.    Therefore  asyet  it  is  impossible  to  form  a  fair  judgment  as  to  the  effect  of  the  ^^' 

abolition  of  the  law.     The  law  of  distress  differs  from  the  Scotch  law  of  hypothec  (recently 
abolished)  in  that  the  landlord  in  England  has  not  the  power  to  prevent  his  tenant  from  ^^^' 

disposing  of  his  crop  before  the  rent  becomes  due.     This  power  was  given  by  the  law  of 
hypothec. 

"  8.  Under  the  Bankruptcy  law  the  landlord  has  the  privilege  of  preference  with  regard  ^^* 

to  one  year's  rent  only. 

*'  9.  It  does  not  appear  desirable  to  create  a  distinction  between  agricultural  and  urban  860.^1239!  2253?* 
holdings  ;  at  present  the  law  is  the  same  in  both  cases.     There  are  some  special  enacts  2321. 3676. 4213. 
284.  b2  ment8^46i8. 
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15^  ments  that  require  notice.    The  Lodger  Act  of  1871  protects  goods  that  are  not  the 

property  of  the  tenant ;  workmen's  tools  are  exempt  from  seizure  ;  looms  and  frames  used 
by  workmen  at  their  homes  are  not  liable  for  the  rental  of  those  homes.  Goods  sent  to  a 
house  for  the  purposes  of  trade,  as,  for  instance,  a  watch  for  repair,  are  not  endangered  by 
the  law  of  distress.^  Beasts. at  the  plough  are  excepted,  unless  there  are  not  sufficient 
goods  otherwise  to  distrain  upon ;  and  there  are  some  other  exemptions. 

58.  381.  ««  10.  The  titheowner  can  distrain  for  two  years. 

*^  11.  The  present  period  of  commercial  and  agricultural  depression  would  be  very 
inopportune  for  the  abolition  of  the  law  of  distress,  which  would  of  necessity  destroy  the 
existing  system  of  credit  given  by  the  landlord  to  his  tenant,  and  cause  widespread 
insolvency. 

4335. 4344. 4354.  "  12.  The  right  of  distress  is  stated  to  be  absolutely  necessary  for  the  purposes  of  the 

"^868.  Inland  Revenue.     The  law  employed  for  the  recovery  of  the  taxes   appears   to  rest 

mainly  upon  special  statutes. 

"  13.  Upon  a  careful  review  of  the  evidence  placed  before  them,  your  Committee  are 
of  opinion  that  a  law  of  distress  should  be  retained.  The  weight  of  evidence  seems  to 
them  to  be  in  favour  of  modification,  rather  than  of  total  abolition  of  the  law. 

**  14.  Your  Committee,  however,  recommend  the  following  alterations  in  the  law : — 

1252. 1264. 599. 683.  "  That  the  law  of  distress   be    restricted  to  one   year's  rent,  and  that  such 

778. 2293. 24S6.  preference  should   remain  in  force   for    six    months  after  the  rent  has  become 

due. 


18. 62. 282. 424. 439.         ^  15.  That  with  regard  to  agisted  stock,  the  limit  of  distress  should  be  ihe  considera- 

l^;*e?oi^^k^^^-    ti^^  P^y^We  for  the 

im.  ml:  X         Section  5  of  30  &  31  Vict.  c.  42. 


2^4*25oi^M2'6^^^*    ~^^  payable  for  the  grazing  to  the  farmer  who  takes  in  the  stock,  in  accordance  with 


2294. 2329. 2508.  "  16.  That  machinery  on  hire  should  not  be  liable  for  distress,  until  it  has  been  on  the 

^^^^'  farm  for  21  days,  and  that  male  animals  hired  for  breeding  purposes  should  be  exempt 

«  17.  That  the  limit  of  20  /.  distress,  regulated  by  the  Act  of  1817,  57  Geo.  3,  c.93, 
69. 350. 2264. 4043.  be  raised  to  50  /.,  and  that  the  allowance  in  the  Schedule  of  that  Act  for  a  man  in  posses- 
4190. 4224.  giQu^  \yQ  raised  from  25.  6^.  to  not  exceeding  5  s.  a-day. 

^^  18.  That  the  time  a  bailiff  may  remain  in  possession  under  a  distress  be  increased 
2425.  4278.  from  five  to  15  days,  and  that  no  sale  takes  place  sooner  except  at  the  request,  or  with 

the  consent,  of  the  tenant ;  also,  that  at  the  desire  of  the  landlord,  or  of  the  tenant,  the 
goods  of  the  tenant  may  be  removed  for  sale  to  public  auction  rooms. 

'^  19.  That  appraisement  previous  to  sale  is  unnecessary,  and  that  bailiffs  should  be 
appointed  bv  the  county  court  judge  of  the  district  in  which  they  ,act,  and  be  subject  to 
4229. 4259  removal  by  him  for  extortion  or  misconduct. 

"  20.  Your  Committee  are  of  opinion  that,  so  far  as  possible,  the  above  recom- 
mendations  should  be  embodied  in  a  Bill,  ^and  laid  before  Parliament  during  the 
present  Session." 


DRAFT  REPORT,  proposed  by  Mr.  James  Howard^  read  the  first  time,  as  follows  : 

"1.  Your  Committee  have  taken  evidence  upon  the  history,  the  working,  and  the 
effect  of  the  Law  of  Distress,  and  have  had  before  them,  as  witnesses,  the  Attorney 
General  for  England,  the  Lord  Advocate  of  Scotland,  the  Solicitor  to  the  Inland  Revenue 
OflSce,  two  country  solicitors,  two  of  the  Assistant  Commissioners  to  the  Royal  Commis- 
sion upon  Agriculture,  two  land  agents,  one  house  agent,  two  bank  managers,  one  oil- 
cake and  manure  merchant,  one  agricultural  implement  dealer ;  also  nine  farmers,  of  whom 
several  occupy  their  own  land,  two  are  land  valuers  as  well  as  farmers,  and  one  acted  as 
an  Assistant  Commissioner  to  the  Royal  Commission  upon  Agriculture. 

^'  2.  In  respect  of  agricultural  landlords  and  tenants,  the  main  points  upon  which  the 
witnesses  gave  evidence  are  as  follows : 

*•  (a.)  The  origin  of  the  law,  and  its  subsequent  history. 

"  (b.)  The  alleged  effect  of  the  law  in  enhancing  rents  by  increasing  the  compe- 
tition for  farms,  and  by  inducing  landowners  to  accept  as  tenants  persons  with  insufii- 
cient  means. 

"  (c.)  Whether  the  existence  of  the  law  has  had  any  effect  in  increasing  or  dimin- 
ishing the  size  of  farms. 

/'(d.)  The   r> 
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'*  (d.)  The  effect  of  the  law  upon  the  credit  of  the  tenant  with  the  landlord ;  also 
with  the  banker  and  j;rader. 

**  (e.)  The  extent  to  which  the  law  has  been  put  in  force,  and  the  class  of  landlords 
who  have  resorted  to  it. 

"(f.)  The  cost  of,  and  the  hardships  incident  to,  the  method  of  levying  distress. 

"  (g.)  As  to  the  unfairness  of  the  law  to  other  creditors  than  the  landlord. 

"  (h.)  As  to  the  extent  of  the  security  for  rent  which  landowners  possess  in  the 
amount  due  to  a  tenant  for  acts  of  husbandry,  emblements,  and  other  customary 
claims. 

"  (i.)  The  effect  of  abolition  upon  the  tenant. 

"(j.)  As  to  whether  the  law  should  be  amended  or  abolished. 

"(k.)  As  to  the  necessity,  should  the  law  be  abolished,  of  giving  the  owner  a 
more  summary  means  of  re-entry  in  cases  where  the  tenant  is  in  arrear  with  his  rent 
or  otherwise  breaks  his  covenants. 

^^(1.)  If  the  law  ie  not  abolished,  but  amended,  what  changes  are  desirable. 

*'(m.)  Has  the  existence  of  the  law  tended  to  a  better  or  worse  cultivation  of  the 
soil. 

"  3.  Evidence  was  also  adduced  in  respect  of  the  law  as  affecting  urban  tenancies ; 
but  in  the  opinion  of  your  Committee  this  aspect  of  the  question  is  of  much  less  import- 
ance than  the  agricultural,  inasmuch  as  the  public  have  far  less  interest  in  the  effect  of 
the  law  upon  house  property  than  its  influence  upon  the  agriculture  of  the  country ;  it  is 
obvious  that  houses  and  buildings  may  be  almost  indefinitely  multiplied  to  meet  the  wants  3122. 

of  the  community,  whereas  the  land  upon  which  the  population  so  largely  depends  for  its 
food  supply  is  a  fixed  and  an  ascertained  quantity. 

"  (a.)  The  evidence  shows  that  the  practice  of  distraint  has  come  down  to  us  from  jq 

feudal  times ;  indeed  the  Law  of  Distress  and  the  Feudal  Law  appear  to  have  been  ^gig 

contemporaneous.  Originally  distress  was  a  power  exercised  by  the  feudal  lord  to 
compel  the  fulfilment  by  the  tenant  of  his  obligations;  and  it  was  simply  a  pledge  -A.ppcndix  1. 
held  by  the  lord  to  compel  performance,  and  conferred  upon  him  no  right  of  sale,  3S0. 475.840. 
Statutes  were  passed  from  time  to  time  to  prevent,  on  the  one  hand  excessive  dis- 
tresses, and  on  the  other  to  extend  the  power  of  the  landlord  ;  for  instance,  the  right 
of  distress — up  to  the  time  of  William  and  Mary,  limited  to  goods  in  the  hands  of 
the  tenant  which  could  be  redelivered  to  him  without  deterioration — was  by  the  2nd 
William  and  Mary,  c.  5,  extended  to  corn  sheaves  and  other  kinds  of  cut  crops,  and 
by  the  11th  George  II.,  c.  19,  the  right  of  seizure  was  further  extended  to  grass,  hay, 
and  other  products  of  the  soil. 

"  (b.)  The  opinion  expressed  by  a  majority  of  the  tenant-farmer  witnesses  is,  that  977. 979. 983. 1331. 
the  existence  of  the  law  has  increased  the  number  of  applicants  for  farms,  has  unduly  J^^^.  m4. 1383. 
raised  rents,  has  induced  owners  (especially  needy  ones)  to  accept,  as  eligible  tenants,  2491*.  2919. 2922. 
persons  with  insuflicient  capital,  one  effect  having  been  to  raise  the  rent  to  solvent  8102.' 3436. 3438. 
men ;  and  further,  that  the  higher  rents  obtained  by  such  proprietors  has  had  an  effect  ^|22. 3825. 4410. 
u^n  the  rental  of  adjoining  estates,  for,  as  admitted  by  one  of  the  Assistant  Com- 
missioners to  the  Royal  Commission  on  Agriculture,  Mr.  Little,  the  raising  of  rent 
upon  an  estate  has,  sooner  or  later,  an  effect  on  the  rent  of  adjoining  estates.     Other 
witnesses  allege  that  the  repeal  of  the  law  will  prove  an  additional  incentive  to  land- 
owners to  secure  first-class  tenants. 

"(c.)  Upon  this  subject  considerable  diversity  of  opinion  was  displayed.  Some  9*8  999. 1043. 1086. 
witnesses  assert  that  the  law  has  encouraged  owners  to  receive  small  occupiers  upon  1 880. 1403.2290. 
their  estates,  whilst  others  believe  that  the  smaller  class  of  tenants  have  been  accepted 
owing  to  their  character  for  skill  and  industry,  independently  of  any  consideration  of 
the  law ;  further,  that  their  existence  upon  estates  is  the  result  of  tne  size  of  holdings 
locally  prevailing.  One  witness,  Mr.  Stephenson,  expressed  the  opinion  that  the 
abolition  of  the  law  would  tend  to  a  more  natural  distribution  of  farms,  proportioning 
the  size  of  the  holdings  to  the  means  of  the  tenant,  and  that  the  effect  of  repeal 
would  be  to  increase  the  total  number  of  occupiers. 

^  (d.)  The  opinions  expressed  by  a  majority  of  the  witnesses  is,  that  the  credit  of  the  991. 993. 1013  1039. 
tenant  is  increased  with  his  landlord,  but  injured  with  the  banker  and  trader,  more  IJ^J.  1815. 2039. 
particularly  in  times  of  depression  when  he  stands  most  in  need  of  extended  credit.  ^74  2937. 2^u. 
One  witness,  Mr.  Overman,  a  Norfolk  farmer,  put  the  case  thus:  *  The  fact  of  the  3436. 3S34. ssee! 
landlord  having  this  first  claim  on  the  tenant's  property  destroys  his  credit  vdth  4426. 4464.  4491. 
bankers  and  others  when  he  wants  pecuniary  accommodation  to  a  far  greater  extent 
than  any  arrears  of  rent  which  it  enables  the  landlord  to  allow  the  needy  tenant  to 
ticcumulate.'     Other  witnesses  maintain  that  the  extended   credit  vouchsafed  by 
landlords  to  keep  shaky  tenants  upon  their  farms  is  injurious  to  all  concerned ;  not 
the  least  to  the  tenant  himself. 
284.  b3  ^^(e.)  The 
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1022. 2578. 8000.  '^C®-)  The  extent  to  which  the  law  has  been  put  in  force  appears  to  have  varied 

^*^*  considerably  in  different  districts ;  but  even  in  those  counj^ies  where  distraints  have 

been  most  numerous,  the  number,  in  proportion  to  holdings,  has  been  all  but  infinite- 
simal, except,  indeed,  in  one  or  two  instances  brought  under  the  attention  of  your 
Committee.  One  or  two  witnesses  of  long  experience  state  that  they  have  scarcely 
had  a  single  case  of  distraint  for  rent  come  under  their  own  observation.  There 
seems  to  be  a  general  agreement  that  landlords  have,  practically,  had  to  depend  upon 
the  solvency  and  character  of  their  tenants,  rather  than  upon  the  power  of  the  law. 
Further,  that  the  more  opulent  and  better  class  of  landlords  seldom  or  never  put  the 
law  in  force  to  recover  rent. 

1764. 2019. 2255.  '^  (f.)  From  the  evidence  adduced  the  expenses  attendant  upon  putting  the  law  in 

2264.4221.  force  appear  to  be  enormous;  in  one  case  brought  under  the  attention  of  the  Com- 

mittee, where  the  sale  of  a  farmer's  effects  realised  1,300/.,  the  costs  were  190/.,  the 
cost  of  the  distraint  alone  being  105  /.  It  further  appears  that  a  tenant  is  liable  to 
his  effects  being  distrained  upon  whilst  the  claims  he  may  have  upon  his  landlord 
amount  to  as  much  as  the  rent ;  and  further,  that  after  the  claim  lor  rent  has  been 
satisfied,  considerable  time  may  elapse  before  the  tenant  is  paid  the  amount  of 
his  claim  as  settled  by  valuation.  Tne  anomaly  of  the  suddenness  with  which  the 
law  may  be  put  in  force,  and  the  uncertainty  attendant  thereon»  render  its  opera- 
tion harsh  ana  severe. 

^ioe^'swVoB^^'  "(g-)   *^^®  unfairness  with  which  the  law  operates  upon  the  interests  of  the 

1758. 2484.' 2622.*  general  creditor  is  attested  by  a  majority  of  the  witnesses;   the  existence  of  the 

3183. 3218. 4580.  preferential  right  always  hai^ng  over  the  tenant's  property  is  spoken  to  by  one 

witness  as  virtually  a  bill  of  s^e  to  one  creditor,  and  by  another  witness,  as  a  State 
guarantee  for  rent.  Further,  the  general  creditor  has  no  means  of  ascertaining  the 
arrears  of  rent  due  from  a  tenant,  as  he  has  of  knowing  the  amount  due  under  a  bill 
of  sale.  Again,  rent  is  described  by  some  witnesses  as  interest  upon  the  capital  of 
the  landowner,  and  therefore  any  loss  i^-ising  from  non-payment  of  rent  is  simply  a 
loss  of  interest ;  whereas  other  creditors,  in  making  a  bad  debt,  lose  both  interest 
and  capital. 

1009. 1030  1062.  '^  (^-)  I^  consi(fering  the   position  of   the  landlord,  supposing  the  law  to  be 

2591. 2720. 4398*.  abolished,  it  has  been  shown  that  the  owner  of  an  arable  farm  already  possesses 

ample  security  for  rent  in  the  amount  us]aally  due  to  a  tenant  for  acts  of  husbandry, 
emblements,  and  other  customary  claims,  and  under  a  well  devised  system  of  com- 
pensation for  improvements,  this  security  will  be  materially  strengthened.  It  was 
pointed  out  that  upon  pastoral  farms,  the  law  affords,  under  certain  circumstances, 
but  little  security  to  the  landlord. 

1096,2936.2067.  "  0-)  I^  ^^^  advanced  state  of  husbandry  which  has  largely  prevailed,  rent  not 

4464. 4516.  being  so  great  an  item  in  the  tenant's  outiay  as  his  expenditure  in  feeding  stuffs, 

manures,  &c  ,  it  is  alleged  that  a  tenant's  credit  with  bankers  and  traders  is,  conse- 
quently, of  quite  as  great  importance  to  him  as  his  credit  with  the  landlord ;  and 
hence,  in  ffase  of  abolition  of  the  law,  the  tenant's  credit,  ujjon  the  whole,  woidd  be 
materiallv  improved.  Again,  it  is  held  that  the  accommodation  a  tenant  now  enjoys 
through  his  landlord  permitting  the  rent  occasionally  to  remain  in  arrear,  is  dearly 
paid  tor  by  the  higher  rent  to  which  he  is  constantly  subjected  through  the  fictitious 
competition  engendered  by  the  law.  The  abolition  would,  moreover,  relieve  the 
tenant  firom  apprehension  of  being  pounced  upon  and  his  effects  seized  without 
notice. 

23.30.777.970.1868.  "(j.)   Upon  the   question  of  abolition  or  amendment  there  was  considerable 

1793.2631. 2930.  divergence  of  opinion ;  some  nine  or  ten  of  the  witnesses  were  more  or  less  in  favour 

8811  8913  4398*.  ^^  amending  the  law,  particularly  by  limiting  the  landlord's  preferential  right  to  one 

4515*.       *        *  year's  rent,  whilst  almost  an  equal  number,  and  these  by  no  means  the  least  logical, 

expressed  themselves  in  favour  of  total  abolition,  maintaining  that  such  limitation 

would  have  but  little  or  no  effect  in  removing  the  two  main  objections  to  the  law, 

viz.,  the  impairing  of  the  tenant's  credit  and  the  checking  of  illegitimate  competition 

for  the  occupancy  of  farms. 

1010.2968.  4581.  "  (k.)  There  appears  to  be  a  general  concurrence  of  opinion  upon  the  part  of  wit- 

nesses that  in  case  of  abolition,  notwithstanding  the  re-entry  clause  usually  inserted 
in  farm  leases  or  agreements,  a  cheaper  and  more  summary  means  should  be  provided 
for  the  landlord's  re-entry  in  cases  where  a  tenant  is  in  default,  either  in  respect  of 
rent  or  breach  of  covenants  or  breach  of  custom. 

"(1.)  With  respect  to  the  amendment,  rather  than  the  abolition  of  the  law,  the 
evidence  points  to  the  desirability  of  restricting  the  landlord's  priority  of  claim  to 
one  year's  rent;  of  abolishing  the  liability  of  a^sted  stock  to  seizure,  and  exempting 
male  animals,  not  the  property  of  the  tenant,  which  may  be  upon  the  farm  for  breeding 
purposes  ;  also  the  exemption  of  machinery  hired  for  work  upon  the  holding ;  further, 
to  the  necessity  for  a  less  arbitrary  course  in  putting  the  law  in  force,  and  a  reduc- 
tion of  the  cost  incident  to  the  process  of  distriunt  and  the  sale  of  effects. 

"  (m.)  It  is  the  clearly  expressed  opinion  of  most  of  the  practical  farmer  witnesses, 
that  the  existence  of  tiie  law  has  tended  to  introduce  as  well  as  keep  upon  the  land. 

Digitized  by  vnOOsf  iC 


SELECT  COMMITTSB  OK  LAW  OF  DISTRESS.  XV 

men  of  insufficient  capital ;  the  result  being  a  smaller  employment  of  labour,  a  lower 
style  of  farming,  and  as  a  necessary  consequence  diminished  production,  especially 
of  animal  food. 

"  4.  In  conclusion,  having  regard  to  all  the  circumstances  of  the  case  and  to  the  balance 
of  the  testimony  adduced  pro  and  con,  your  Committee  are  of  opinion  that  in  the  interests 
of  the  public,  as  well  as  of  the  three  classes  more  directly  interested  in  agriculture,  it  is 
desirable  to  place  the  landlord  upon  the  same  footing  as  othet  creditors,  as  has  been  the 
case  in  most  of  the  States  of  America,*  and  that  the  Bill  before  Parliament  providing  for 
the  repeal  of  the  law  relating  to  distress  for  rent  should  be  passed,  but  that  provision 
should  be  made  therein  for  a  cheaper  and  more  summary  means  of  re-entry,  as  already 
referred  to,  and  that  the  period  at  which  the  Act  comes  into  force  should  be  postponed 
for  two  years  from  the  date  of  its  enactment.'' 

Motion  made,  and  Question,  "  That  the  Draft  Report  proposed  by  Mr.  Salt  be  now 
read  a  second  time,  paragraph  by  paragraph'* — (Sir  Mauey  Lopes^— -put,  and  agreed  to. 

Paragraph  1,  read. 

Motion  made,  and  Question  put,  "That  the  Committee  do  now  adjourn"— (Mr.  James 
Howard). — The  Committee  diviaed : 


Ayes,  4. 

Mr.  Duckham. 
Sir  Joseph  Pease. 
Mr.  James  Howard. 
Mr.  Bendel. 


Noes,  IL 
Mr.  Salt. 
Mr.  Heneage. 
Sir  Massey  Lopes. 
Mr.  Cropper. 
Sir  William  Hart  Dyke. 
Colonel  Brise. 
Mr.  Biddell. 
Mr.  Fellowes. 
Mr.  Akers-Douglas. 
Dr.  Commins. 
Sir  Gabriel  Goldney. 

Paragraph  1. — Amendment  proposed  in  line  1,  to  leave  out  from  the  word  "have,"  to 
the  end  of  the  paragraph,  in  order  to  add  tlie  words,  "  taken  evidence  upon  the  history,  the 
working,  and  tne  effect  of  the  Law  of  Distress,  and  have  had  before  them  as  witnesses,  the 
Attorney  General  for  England,  the  Lord  Advocate  of  Scotland,  the  Solicitor  to  the  Inland 
Revenue  Office,  two  country  solicitors,  two  of  the  Assistant  Commissioners  to  the  Royal 
Commission  upon  Agriculture,  two  land  agents,  two  house  agents,  two  bank  managers, 
one  oilcake  ana  manure  merchant,  one  agricultural  implement  dealer ;  also  nine  farmers, 
of  whom  several  occupy  their  own  land,  two  are  land  valuers  as  well  as  farmers,  and  one 
acted  as  an  Assistant  Commissioner  to  the  Royal  Commission  upon  Agriculture" — (Mr. 
Beneage).—Qaestiou,  That  the  words  proposed  to  be  left  out  stand  part  of  the  paragraph, — 
put,  and  negatived. 

Question,  That  those  words  be  there  added, — put,  and  agreed  to. 

Paragraph,  as  amended,  agreed  to. 

Paragraph  2, — Amendments  made. — Another  Amendment  proposed,  in  lines  8 — 9,  to 
leave  out  from  the  words  *^This  brief  statement,"  to  the  end  of  the  paragraph— (Mr.  t/aTw^j^ 
Howard). — Question  put.  That  the  words  **  This  brief  statement "  stand  part  of  the 
paragraph. — The  Committee  divided : 

Ayes,  12.  Noes,  3 

Mr.  Salt. 

Mr.  Heneage. 

Sir  Massey  Lopes. 

Mr.  Cropper. 

Sir  William  Hart  Dyke. 

Colonel  Brise. 

Mr.  Biddell. 

Sir  Joseph  Pease. 

Mr.  Feltowes. 

Mr.  Akers-Douglas. 

Dr.  Connnins. 

Sir  Gabriel  Goldney. 

Another  Amendment  made. 

Another 


Mr.  Duckham. 
Mr.  James  Howard. 
Mr.  RendeL 


*  See  Supplementary  Appendix  to  Report  from  the  Select  Committee  of  the  House  of  Lords  on  the  Law 
of  Hypothec  in  Scotland,  186'J^  page  4. 
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Anottei'  Amendment  proposed, in  lines  10-11,  to  leave  out  the  words  '^and  trading  con- 
tracts " — (Mr.  James  Howard). — Question,  That  the  word  "  and  "  stand  part  of  the  para- 
graphj — put,  and  agreed  to. 

Another  Amendment  made. — Paragraph,  as  amended,  agreed  to» 

Paragraph  3,  amended,  and  agreed  to. 

[Adjourned  till  Thursday,  6th  July,  at  Twelve  o'clock. 


Thursday y  6th  July  1882. 


MEMBERS  PRESENT: 

Mr.  GosCHEN  in  the  Chair. 


Sir  Gabriel  Goldney. 
Mr.  Akers-Douglas. 
Colonel  Brise. 
Sir  Massey  Lopes. 
Mr.  Bidden. 
Mr.  Salt. 


Mr.  Duckham. 

Mr.  James  Howard. 

Sir  Joseph  Pease. 

Sir  WilUam  Hart  Dyke. 

Mr.  Rendel. 

Mr.  Heneage. 


Amendment  proposed,  that  the  following  new  paragraph  be  inserted  in  the  Keport : 
"  The  piinciple  of  satisfaction  by  distress  is  the  one  general  remedy  now  existing  in  all 
Q.  68  &  71,         cases  of  rent,  assessment,  and  charge  when  property  is  the  basis  of  liability.     In  modem 
statutes,  Tvhether  for  the  recovery  of  tithe  rent-charge,  recovery  of  rates  of  every  class,  or 
12&13  Vkt.  c.  U:  recovery  of  penalties,  the  remedy  of  distress  is  generally  the  one  provided  in  the  first 
^^^  ^^  instance,  ana  in  some  cases  the  only  remedy.     With  respect  to  rates  and  penalties  gene- 

rally, no  procedure  can  be  taken  against  the  individual  until  the  power  of  distraint  has 
Q.  4335-S4.         been  exhausted.     The  Crown's  remedy  for  recovery  of  Crown  debts  is  by  distress  " — (Sir 
Gabriel  Goldney). — Question,  That  this  paragraph  be  inserted  in  the  Report,— put,  isind 
agreed  to. 

Amendment  proposed,  that  the  following  new  paragraph  be  inserted  in  the  Report  • 
"  The  present  Law  of  Distress  gives  power  to  the  landlord  to  distrain  for  six  years'  rent* 
and  allows  the  seizure  of  stock,  machinery,  &c.,  belonging  to  a  third  party  when  found 
on  the  occupation  of  a  defaulting  tenant.  These,  apart  from  the  question  of  principle, 
appear  to  be  the  two  main  points  which  have  led  to  the  desire  for  investigation  into  the 
general  bearing  of  the  existing  law  "—{Sir  M asset/  Lopes). — Question,  That  this  paragraph 
be  inserted  in  the  Report, — put,  and  agreed  to. 

Amendment  proposed,  that  the  following  new  paragraph  be  inserted  in  the  Report : 

"  Id   respect  of  agricultural  landlords  and  tenants,  the  main  points  upon  which 
the  witnesses  gave  evidence  are  as  follows : 

*'  (a.)  The  origin  of  the  law,  and  its  subsequent  history. 

'^  (b.)  The  effect  of  the  law  upon  rents  and  on  competition  for  farms. 

*'  (c  )  Whether  the  existence  of  the  law  has  had  any  effect  in  increasing  or 
diminishing  the  size  of  farms. 

"  (d.)  The  effect  of  the  law  upon  the  credit  of  the  tenant  with  the  landlord, 
banker  and  trader. 

"  (e.)  The  extent  to  which  the  law  has  been  put  in  force. 

"  (f.)  The  cost  of,  and  hardships  incident  to,  the  levying  of  distress. 

"  (g.)  As  to  the  relative  position  of  the  landlord  and  other  creditors  under  the 
law*  ' 

■*  (h.)  As  to  the  extent  of  the  security  for  rent  which  landlords  generally 
possess  in  the  amount  accruing  to  a  tenant  for  acts  of  husbandry,  emblements, 
and  other  customary  claims. 

"  (i.)  The  probable  effect  of  abolition  upon  the  tenant. 

"  (j.)  As  to  whether  the  law  should  be  amended  or  abolished. 

"  (k.)  As  to  the  necessity,  should  the  law  be  abolished,  of  giving  the  owner 
a  more  summary  means  of  re-entry  in  cases  where  the  tenant  is  in  arrear  with 
hi  a  rent  or  otherwise  breaks  his  covenants. 

'^  (1.)  If  the  law  is  not  abolished,  but  amended,  what  changes  are  desirable. 

"  (m.)  Has  the  existence  of  the  law  tended  to  a  better  or  worse  cultivation  of 
the  soil" — (Mr.  James  Howard). 

Amendments 
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Amendments  made. 

Another  Amendment  proposed,  in  Subnaection  (f  ),  after  the  word  *'and  "  to  insert  the 
word  *^  occasional  "—(Sir  William  Hart  DyAe).— Question,  That  the  word  ^  occasional " 
be  there  inserted — ^put,  and  agreed  to. 

Amendments  made. 

Another  Amendment  proposed,  at  the  end  of  Sub-section  (m),  to  add  the  words  **  and  on 
the  extent  of  poor  land  reclaimed  " — (Sir  Massey  Lopes). — Amendment  proposed  to  pro- 
posed Amendment,  to  leave  out  the  word  "poor"— (Mr.  fi^n^aye).— Question  put.  That 
the  word  **  poor  "  stand  part  of  the  proposed  Amendment.— The  Committee  divided : 


Noes,  5. 

Mr.  Heneage. 
Mr.  Duckham. 
Mr.  BiddeU. 
Mr.  James  Howiurd. 
Mr.  Kendel. 


Ayes,  9. 

Mr.  Salt. 

Sir  Massey  Lopes. 

Mr.  Cropper. 

Sir  William  Hart  Dyke. 

Colonel  Brise. 

Sir  Joseph  Pease. 

Mr.  Fellowes. 

Mr.  Akers-Douglas. 

Sir  Gabriel  Goldney. 

Words  added. — Paragraph,  as  amended,  agreed  to,  and  inserted. 

Amendment  proposed,  that  the  following  new  paragraph  be  inserted  in  the  Report : 
**  Evidence  was  also  adduced  in  respect  oi  the  law  as  affecting  urban  tenancies  *' — (Mr. 
James  Howard). — Question,  That  this  paragraph  be  inserted  in  the  Report^ — ^put,  and 
agreed  to. 

Paragraph  4. — Amendments  made. — Another  Amendment  proposed,  in  line  4,  to  insert 
the  following  sub-section :  "  That  it  is  founded  on  immemorial  custom  " — (Sir  Massey 
iopcs).— Amendment  proposed  to  proposed  Amendment,  to  leave  out  all  the  words  after  the 
word  " That,"  and  insert  **the  practice  of  distraint  is  an  ancient  custom" — (Mr.  James 
Howard). — Question  put.  That  the  words  proposed  to  be  left  out  stand  part  of  the  pro- 
posed Amendment. — The  Committee  divided : 


Noe,  1. 
Mr.  James  Howard. 


Ayes,  12. 

Mr.  Salt. 

Mr.  Heneage. 

Sir  Massey  Lopes. 

Mr.  Cropper. 

Sir  William  Hart  Dyke. 

Colonel  Brise. 

Mr.  Duckham. 

Mr.  Bidden. 

Sir  Joseph  Pease. 

Mr.  Fellowes. 

Mr.  Akers-Douglas. 

Mr.  Rendel. 

Amendment  agreed  to,  and  inserted. 

Amendments  made. — Another  Amendment  proposed,  that  the  following  Sub-section 
be  added  to  the  jjarae raph :  "  That  though  the  law  is  very  rarely  enforced  the  exist- 
ence of  the  power  is  of  great  practical  service"— (Sir  Massey  Lopes\ — Amendment  pro- 
posed to  proposed  Amendment,  to  leave  out  all  the  words  after  tiie  word  **  That,'*  and 
insert  **  although  the  existence  of  the  law  acts  as  a  stimulant  to  the  payment  of  rent,  the 
power  it  gives  to  landowners  is,  comparativelv,  seldom  exercised  " — (Mr.  James  Howard). 
—Question  put.  That  the  words  proposed  to  be  left  out  stand  part  of  the  proposed  Amend- 
ment.— The  Committee  divided  : 


Noes,  4. 

Mr.  Duckham. 
Mr.  Bidden. 
Mr.  James  Howard. 
Mr.  Kendel. 


Ayes,  8. 

Mr.  Salt. 

Mr.  Heneage. 

Sir  Massey  Lopes. 

Mr.  Cropper. 

Sir  WaUam  Hart  Dyke. 

Sir  Joseph  Pease. 

Mr.  Fellowes. 

Mr.  Akers-Douglas. 

Amendment  agreed  to,  and  added. 

Another   Amendment    proposed,   that    the   following    sub-section  be    added  to  the 

paragraph :  "  The  principal   cases  of  hardship  occur  by  allowing  the  rent  to  run  for 

284,  c  several 


Digitized  by 


Google 


XYlUl 


PROCEEDINQS   OP   THE 


seyeral  years  into  arrear  "—(Sir  Joseph  Pease). — Question  put.  That  this  sub-section  be 
added  to  the  paragraph.— The  Committee  divided : 


AyeSj  6. 

Mr.  Salt. 

Sir  MaBsoy  Lopes. 

Sir  William  Hart  Dyke. 

Sir  Joseph  Peafie. 

Mr.  Fellowes- 

Mr.  Akere-Dotiglas. 

Whereupon  the  Chairman  declared  himself  with  the  Noes. 


Noes,  6. 

Mr.  Heneage. 
Mr.  Cropper. 
Mr.  Duckham. 
Mr.  BiddeU. 
Mr.  James  Howard. 
Mr.  Rendel. 


Noes,  2. 

Mr.  Duckham. 
Mr.  James  Howard. 


Amendments  made, — Another  Amendment  proposed,  that  the  following  sub -section  be 
added  to  the  paragraph  :  ''  That  it  is  often  difficult  to  find  tenants  with  ample  capital,  and 
desirable  to  encourage  rising  men  who  have  knowledge  and  industry,  even  though  their 
capital  be  small  *  and  that  on  the  poorer  classes  of  soil  such  men  are  alone  available,  and 
prove  more  successful  cultivators*' — (Sir  Massey  Lopes'). — Question  put,  That  this  sub- 
aectlon  be  added  to  the  paragraph. — The  Committee  divided : 

Ayes,  10. 

Mr-  Salt. 

Mr.  Heneage^ 

Sir  Maasey  Lopes. 

Mr.  Cropper. 

Sir  WUliam  Hart  Dyke. 

Mr,  BiddelL 

Sir  Joseph  Pease. 

Mr,  Fellowes, 

Mr*  Akers-Douglas. 

Mr,  RendeL 

Amendments  made.^-Paragraph,  as  amended,  agreed  to. 

Paragraphs  5-7,  amended,  and  agreed  to. 

Adjourned  till  Thursday  next,  at  Twelve  o'clock. 


Thursday,  I3th  July  1882. 


MEMBEBS   PBESENT: 

Mr.  GosoHEN  in  the  Chair. 


Mr,  Heneage. 
Mr,  Cropper. 
Mr.  Akera-Douglas. 
Sir  Massey  Lopes. 
Colonel  Brise. 
Mr.  Duckham. 
Mr.  James  Howard. 
Mr.  Blennerhassett. 


Mr.  Salt. 

Mr.  Bidden. 

Mr.  Rendel. 

Sir  Gabriel  Goldney. 

Mr.  Fellowes. 

Sir  Joseph  Pease. 

Sir  WUliam  Hart  Dyke. 


Paragraph  8,  agreed  to. 

Paragraph  9,  postponed. 

Paragraph  10,  amended,  and  agreed  to. 

Paragraph  II, postponed. 

Paragraph  12^  amended,  and  agreed  to. 

Postponed  Faragra]>h  9^  amended,  and  agreed  to. 

Postponed  Paragraph  1 1 ,  amended. — Another  Amendment  proposed,  in  line  1,  to  leave 
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out  the  fiords  •'a  period  of  "—(Mr.  James  -Hwarrf).— Question  put.  That  the  words 
"  a  period  of"  stand  part  of  the  paragraph. — The  Committee  divided : 


Ayes,  12. 

Mr.  Salt. 

Mr.  Heneage. 

Sir  Massey  Lopes. 

Mr.  Cropper. 

Sir  WiUiam  Hart  Dyke. 

Colonel  Brise. 

Mr.  BiddeU. 

Sir  Joseph  Pease. 

Mr,  Fellowes. 

Mr.  Akers-Doufflas. 

Sir  Gabriel  Goldney. 

Mr.  Rendel. 


Noes,  3. 

Mr.  Blennerhassett. 
Mr.  Duckham. 
Mr.  James  Howard. 


Another  Amendment  proposed,  in  line  1,  to  leave  out  the  word  "  commercial" — (Mr. 
James  Hotcard), — Question  put,  That  the  word  "  commercial "  stand  part  of  the  para- 
graph.— The  Committee  divided : 

Ayes,  11.  Noes,  4. 

Mr.  Salt.  Mr.  Blennerhassett 

Mr.  Heneage.  Colonel  Brise. 

Sir  Massey  Lopes.  Mr.  Biddell. 

Mr.  Cropper.  Mr.  James  Howard. 

Sir  William  Hart  Dyke. 

Mr.  Bidden. 

Sir  Joseph  Pease. 

Mr.  Fellowes. 

Mr.  Akers-Doufflas. 

Sir  Gabriel  Goldney. 

Mr.  Rendel. 

Amendments  made. — Paragraph,  as  amended,  agreed  to. 

Paragraph  13,  amended. — Question  put.  That  the  paragraph,  as  amended,  stand  part  of 
the  Report. — ^The  Committee  divided : 


Ayes,  12. 

Mr.  Salt. 

Mr.  Heneage. 

Sir  Massey  Lopes. 

Mr.  Cropper. 

Sir  William  Hart  Dyke. 

ColoneJ  Brise. 

Mr.  Duckham. 

Mn  Biddell. 

Sir  Joseph  Pease. 

Mr.  Fellowes. 

Mr.  Akers-Douglas. 

Sir  Gabriel  Goldney. 


Noes,  3. 

Mr.  Blennerhassett. 
Mr.  James  Howard. 
Mr.  Bendel. 


Paragraph  14,  amended. — Another  Amendment  proposed,  in  line  2,  after  the  words 
*'  and  that "  to  insert  the  words  "  the  preference  hitherto  given  as  to  the  rent  be  restricted 
as  in  the  Bankruptcy  Act" — (Mr.  BiddeU), — Question  put.  That  those  words  be  there 
inserted.  —The  Committee  divided  : 


Aye,  1. 
Mr.  Biddell. 
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Noes,  14. 

Mr.  Salt. 

Mr.  Heneage. 

Sir  Massey  Lopes. 

Mr.  Cropper. 

Sir  William  Hart  Dyke. 

Mr.  Blennerhassett. 

Colonel  Brise. 

Mr.  Duckham. 

Sir  Joseph  Pease. 

Mr.  Fellowes. 

Mr.  James  Howard. 

Mr.  Akers-Douslas. 

Sir  Gabriel  Goldney. 

Mr.  Rendel. 
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^^  PROCFJEDING8   OF   THE 

«  t^   Amendment  made.— Another  Amendment  proposed,  in  line   3,  after  the   word 
should^    to  insert  the  words  *^only  be  exercised  within  six  months  aft«r  the  said  year's 
rent  haa  became  due;'-(Sir  J^^A  P-.a.e).-Question  put,  That  those  words  be  there 
mserted. —  The  Committee  divided : 


Mr.  Heneage. 
Sir  Massey  Lopes. 
Mr.  Biddell. 
Sir  Gabriel  Goldney. 


-A^yes.  10.  Noes,  5 

Mr,  Cropper.  jyfr,  ^^i^ 

Sir  William  Hart  Dyke.  -  -  *  - 

Mr.  Blennerhassett. 
Colonel  Briae. 
Mr»  Duckham. 
Sir  Joseph  Pease. 
\Jn  Fellowes. 
Mr,  James  Howard. 
Mr.  Akers-Douglas. 
Mr.  Rendel. 

Paragraph,  as  amended,  agreed  to, 

Paragra]>ii  15,  agreed  to. 

Paragraph  16,  amended,  and  agreed  to. 

Paragraph  1 7,  agreed  to. 

Paragraphs  18 — 19,  amended,  and  agreed  to, 

<  TW^.k""'^.'  proposed,  that  the  following  new  paragraph  be  inserted  in  the  Report  : 
That,  the  attention  of  your  Committee  having  been  caffed  to  the  heayy  and  unnecessary 
cu.t.  incident  to  the  processes  of  distress  and  the  sale  of  effects.  the^coS  aXhTrtS 
relative  to  distress  for  rent  m  cases  aboye  the  limit  regulated  by  the  Act  should  be  sSb- 
ject  to  taxation  by  the  registrar  of  the  county  court%r  other  proper  oK^ -(Mr 
frS^^i;  '*'''"'  paragraph   be    inserted  in  the   Report,  ~  put,   and 

-  Tl,T?ri'''f';r  f^P^^^\^.^^t^the  following  new  paragraph  be  inserted  in  the  Report: 
*The  law  of  distress  enables  the  landlord  to  distrain  for  the  full  amount  of  rent  due 
without  allowing  for  any  counter  claim  which  the  tenant  may  have- secured  to  Wm 
under  agreement  against  his  landlord,  and  some  cases  of  great  hardship  haye  been  riye^ 
m  evidence  when  the  tenants  have  had  io  resort  to  action  at  law  L  the  recovefy  of 
their  claims  provision  should  be  made  to  meet  this  diflSculty "— (Mr.  Duckham-^  — 
Question,  That  this  paragraph  be  inserted  in  the  Report,-put,  L^^reed  ^^''^^'^^^> 

Paragraph  20,  amended,  and  agreed  to. 

Ayes,  II.  ,  Uoes,  2. 

M^wiL™  Mp.  Blerm«bM«,t. 

Sir'M^^^p...  ;  Mr.  J.„.e.  Herd. 

Mr*  Cropper. 

Sir  WiUiam  Hart  Dyke. 

Colonel  Brise. 

Mr*  Duckham.  i 

Mr,  Biddell.  ! 

Mr*  Fellowes.  j 

Mr.  Akers-Douglae,  ■ 

Sir  Gabriel  Goldney. 

Ordered,  To  Report,  together  with  the  Minutes  of  the  Evidence,  and  an  Appendix. 
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Allowance 

Expanses 
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PROFESSION 

OR 

CONDITION. 

From 
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Summoned. 

of 
Days  Absent 

from 
Home,  under 

Orders 

during 

Absence 

from 

of 

Journey  to 

London 

TOTAL 
Ezpensea 
allowed 

of  Committee. 

Home. 

and  Back. 

to  Witness. 

Mr.  W.  H.  Xoble 

Gentleman  - 

Tavistock,  Cornwall  - 

3 

i    £.   *.    d, 
1    3    3    . 

£.  #.   d. 
3    8- 

«.  #.  d. 
6  11    - 

Mr.  William  C.  LitUe 

Gentleman  - 

March,    Cambridge- 
shire. 

1 

1     1    - 

I  11    - 

2  12    - 

Mr.  J.  E.  S.  Hewitt  - 

Bank  Manager    - 

Ross       - 

2 

2    2    - 

2    5- 

4    7    . 

Mr.  William  Prankish* 

Gentleman  - 

Limber  Magna,  Lin- 
colnshire. 

3 

3    3- 

6    -    • 

8    3- 

Mr.  John  Robinson  - 

Gentleman  - 

Sandwich,  Kent 

2 

2    2- 

1     2    - 

3    4- 

Mr.  Henry  fiashell    - 

Implement  Maker 

York       -        - 

3 

3    3- 

3    -    - 

6    8- 

Mr.  Henry  Overman  - 

Gentleman  - 

Weasenham,  Noifolk 

2 

2    2- 

2    *    * 

4    2- 

Mr.  Frederick  Long  - 

Implement  Maker 

Stowmarket     - 

1 

1     1    - 

1  10    - 

2  11    - 

Mr.  William  Manfield 

Gentleman  - 

Izworth  Thorpe,  Bury 
St.  Edmunds. 

2 

2    2    - 

2  16    - 

4  18    - 

Mr.  Robert  Stephenson 

Gentleman  - 

Burwell,  Cambridge- 
shire. 

1 

1     1    - 

1     6    - 

2    6- 

Mr.  E.  L.  Cave  -        - 

Solicitor       - 

Bromyard,  Worcester 

2 

4     4- 

1  18    - 

6    2- 

Mr.  Frederick  Beard  • 

Land  Agent- 

Horton,  Canterbury 

1 

1     1     - 

1    6     - 

"^2    6- 

Mr.  James  F.  Gardiner 

Gentleman  - 

Sudbury,  Suffolk      - 

1 

1     1     - 

1     1    - 

2    2- 

Mr.  T.  Bewick  - 

Manufacturer 

Bedford  - 

3 

3    3    - 
Total 

2  18    ^ 
-    -    •  £. 

6    1    - 

61    8    - 

*  This  Witness  had  to  attend  the  Committea  twice. 
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MINUTES    OF    EVIDENCE. 


Thursday,  23rd  March  1882. 


MEMBERS   PRESENT; 


Mr.  Akers-Douglas. 

Mr.  BiddelL 

Mr.  Blennerhassett. 

Colonel  Brise. 

Mr.  Cropper. 

Mr.  Duckham. 

Sir  William  Hart  Dyke. 


Mr.  Fellowee. 

Sir  Gabriel  Goldney. 

Mr.  Heneage. 

Mr.  James  Howard. 

Sir  Massey  Lopes. 

Mr.  Rendel. 

Mr.  Salt. 


Sir  MASSEY  LOPES,  in  the  Chair. 


Mr.  Edward  Waugh  (a  Member  of  the  House) ;  Examined. 


Chairman. 

1.  You  are,  as  we  know,  Member  of  Parlia- 
ment for  Cockermouth? — I  am. 

2.  Am  I  right  in  saying  that  you  have  had 
very  considerable  experience  as  a  solicitor  ? — I 
have  had  the  experience  which  40  years  and 
upwards  gives  me. 

3.  You  are  also,  I  believe.  Clerk  to  the  Justices 
for  your  Division  ? — I  am. 

4.  And  also  registrar  of  the  county  court  ? — 
No,  T  am  not  now  ;  I  was  formerly. 

5.  Have  you  been  Under  Sheriff  also? — Yes. 

6.  Then  I  think  I  may  say  that  you  have  had 
very  considerable  experience  with  regard  to  the 
law  of  distress  ? — I  have  had  a  good  deal. 

7.  Will  you  kindly  tell  the  Committee  briefly 
the  origin  of  the  law,  and  follow  it  up  finally  by 
telling  us  your  opinion  of  the  operation  of  the 
law  ? — My  conviction  is  that  there  are  two  great 
laws  relating  to  the  holding  of  land  in  this 
country,  which  are  called  the  general  common 
law  and  the  feudal  system.  The  two  great 
features  of  the  common  law  appear  to  me  to  be. 
this:  the  ancient  common  law  of  the  country 
does  not  recognise  landlord  or  tenant ;  the  occu- 
pier of  the  knd  alone  is  recognised  by  the 
ancient  common  law,  and  the  obligations  which 
the  common  law  imposes  upon  the  occupier  of 
land  are  the  payment  of  imperial  taxes,  the  pay- 
ment of  parochial  and  local  taxes,  and  the  per- 
formance of  all  parochial  and  imperial  offices. 

8.  Am  I  right  in  saying  that  the  parochial  tax 
is  a  personal  tax  ? — ^A  parochial  tax  is  a  charge 
upon  the  occupier. 

9.  And  the  Queen's  taxes  and  tithes  would  be 
of  a  different  character? — Tithes  are  a  different 
thing ;  but  the  parochial  taxes  are  charged  upon 
the  occupier  by  the  common  law.     I  was  about 

0.82. 


Chairman — continued. 

to  say  that  the  State  expects  from  the  occupier 
(though  I  cannot  find  that  it  enjoins  it)  the  proper 
cultivation  of  the  soil.     Then  his  privileges  are 
pretty  well  known.     Every  man's  house  is  his 
castle,  and  the  landlord  has  no  right  to  enter 
there — he  is  only  one  of  Her  Majesty's  subjects 
so  far  as  the  occupier  is  concerned,  and  no  one 
can  commit  a  trespass  upon  the  land  in  the  hands 
of  the  occupier  without  being  subject  to  the  law. 
The  occupier  has  in  his  possession  all  the  mines, 
the  timber  and  the  game,  and  he  has  the  right 
of  free  sale.     No  one  can  prevent  that  free  sale 
so  far  as  the  common  law  is  concerned ;  but  then 
the  other  great  law  to  which  I  have  referred  is 
what  I  call  the  feudal  system,  and  that,  so  far  as 
I  can  make  out,  is  a  law  of  contract ;  that  is  to 
say,  on  the  one  side  the  system  protects  the  tenant 
in  the  occupation  of  the  soil,  and  on  the  other 
the  tenant  is  under  the  obligation  to  pay  rent 
and  to  perform  services,  and  it  is  upon  that  re- 
lation wnich  the  law  of  distress  arises,  it  is  a 
feudal  contract  and  arises  upon  the  feudal  con- 
tract between  the  lord  and  the  tenant  for  the 
payment  and  performance  of  the  rent  and  the 
services.     Mr.  Gilbert  puts  it  in  this  way :  he 
says  that  distresses  are  only  pledges  to  compel 
performance,  and  that  the  distress  is  a  remedy 
given  to  the  lord  to  recover  the  rent  or  services 
which  the  tenant  hath  obliged  himself  by  his 
feudal  contract  to  pay  by  way  of  retribution 
for  his  farm.     That  is  the  origin,  as  I  take  it,  of 
the   law   of  distress,   and  the  r,eIation  of  land- 
lord and  tenant,  established  by  the  feudal  law, 
although  the  origin  of  it  is  not  verv  distinct, 
are,  I  think,  contemporaneous.      Ana  it  is  by 
having  those  pledges  that  the  tenant  is  made  to 
perform  his  contract  with  the  landlord ;  that  is  to 

Digitized  by  vnO^QlC 


^.r^W?^^' 


MINUTES  OP  EVIDENCE  TAKEN  BEFOBE  THE 


23  March  1882.] 


Mr.  Waugh,  m.p. 


[^CantinueiL 


Chairman-^^continuei. 

say,  the  payment  of  rent  and  the  performance  of 
those  serTices  which  are  provided  for  by  the  feudal 
system.  That  law  existed  in  its  integrity  up  to 
the  time  of  Henry  III.;  but  there  were  great  ex- 
tortions by  the  landlords  by  excessive  pledges ; 
and  then  in  the  reign  of  Henry  III.  a  statute 
which  is  called  the  Statute  of  Marlebridge,  was 
passed  in  order  to  prevent  extortionate  pledges 
being  taken ;  that  is  to  say,  excessive  distresses. 
Then  the  next  statute  which  was  passed  was  in 
the  2  WiU.  &  Mary,  c.  5,  and  by  that  law 
the  right  of  sale  was  given;  that  is  to  say, 
after  the  distress  had  been  in  the  hands  of 
the  landlord  for  five  days,  he  then  could  sell 
the  goods,  having  the  property  appraised;  and 
by  that  same  statute,  perhaps,  I  ought  to  mention 
that  the  right  of  distress  only  related  to  those 
goods  in  the  hands  of  the  tenant  which  could  be 
re-delivered  to  the  tenant  without  deteriorations. 
That  was  the  original  law.  Then,  by  the  2  Will. 
&  Mary,  c.  5,  power  was  given  to  distrain 
corn  sheaves,  and  other  kinds  of  crops  of  that 
description.  Then,  by  the  8th  of  Anne,  c.  14, 
the  right  of  distress  was  extended  for  six  months 
after  the  termination  of  the  lease,  provided  that 
the  landlord's  title  and  the  tenant's  possession  re- 
mained. By  the  11  Geo.  2,  c.  19,  the  right  of 
distress  was  again  extended  to  grass,  hay,  and 
other  products  of  the  soil ;  and  at  that  time  I  am 
not  aware  that  there  was  any  limitation  as  to  the 
number  of  years'  rents  which  the  landlord  could 
distrain.  I  am  not  sure  that  the  statute  of  James 
restricted  the  amount  of  rent  to  be  distrained; 
but  by  the  3  &  4  Will.  4,  c.  27,  which  is  the 
next  statute  that  I  may  call  your  attention  to, 
the  right  of  recovery  of  rent  was  restricted  to  six 
vears.  That  seems,  as  far  as  I  know,  to  be  the 
law  of  distress.  I  do  not  think  I  need  go  into 
the  question  of  what  you  might  distram,  be- 
cause the  general  principle  is  that  you  can  only 
distrain  those  kind  of  goods  which  you  can  de- 
liver to  the  tenant  in  their  integrity  after  the 
distress,  except  that  which  has  been  allowed  to 
be  distrained  by  statute ;  that  is  to  say,  com 
sheaves,  and  crops  of  all  kind.  I  may  also  say 
that  by  the  4  Geo.  2  all  rents  are  included,  and 
you  can  distrain  for  all  kinds  of  rents  by  that 
Act. 

11.  I  think  I  understand  that,  by  the  Act  of 
Will.  4,  the  right  of  recovery  was  limited  to  six 
years  ?— Yes,  by  the  .3  &  4  Will.  4,  c.  27. 

12.  Did  that  effect  urban  distress  as  well  as 
agricultural  ? — Yes,  the  whole. 

13.  So  that  the  same  law  from  that  date  was 
applicable  to  both  urban  and  agricultural  dis- 
tress?— Yes,  the  same  law  was  applicable  to 
both. 

14.  Has  the  power  of  taking  a  distress  from 
urban  tenants  been  limited  at  all  since  that 
period,  or  is  the  law  precisely  the  same? — It  is 
precisely  the  same  now. 

Sir  Gabriel  Goldney. 

15.  Except  by  the  Act  of  1871,  protecting 
lodgers'  goods? — Yes,  the  general  law  still  re- 
maining ;  lodgers'  goods  no  doubt  are  pro- 
tected upon  payment  of  the  rent  due  from  the 
lodgers. 


Chairman, 

16.  With  that  exception  the  law  is  very  much 
the  same,  both  for  urban  and  agricultural  dis- 
tress?— Yes;  and  for  lodgers  the  protection  is 
very  much  the  same  as  the  Scotch  law  of  agist- 
ment; 1  understand  the  Scotch  law  to  be  5iat, 
when  the  Scotch  put  cattle  for  agistment  on  a 
farm,  the  agistor  has  to  pay  the  rent  for  that 
agistment  to  the^  superior  landlord. 

17.  Do  you  happen  to  know  the  Scotch  law, 
as  it  is  at  present,  with  reference  to  distress  ? — 
No,  I  have  not  looked  into  it ;  it  was  altered  in 
1880,  but  I  have  not  looked  at  the  statute. 

18.  I  think  that  you  are  rather  drawing  a  dis- 
tinction between  the  English  and  the  Scotch  law 
in  this  respect,  that  whereas  in  England  a  land- 
lord can  distrain  any  cattle  which  are  on  the 
farm  at  the  time  he  levies  his  distress,  in  Scot- 
land he  can  only  take  the  consideration  which 
the  tenant  has  to  receive  for  the  cattle  ? — That  is 
so,  or  it  was  so  up  to  1880. 

19.  That  is  a  very  essential  difference  between 
the  two  laws  ? — Yes. 

20.  Do  you  happen  to  know  the  distinction  in 
the  Scotch  law  and  the  English  law  with  regard 
to  the  period,  for  instance,  a  man  in  Scotland 
takes  a  distress,  and  then  he  can  compel  the 
tenant  to  give  him  security  for  five  years  for  the 
rent  due  ? — I  do  not  know  that ;  all  I  know  is 
that  I  understand  the  law  of  hypothec  to  be  this, 
that  you  could  distrain  for  a  year's  rent,  and  for 
the  current  half-year,  whether  due  or  not;  in 
England  you  can  only  distrain  for  the  rent  which 
is  due. 

21.  That  is  to  say,  in  Scotland  you  can  distrain 
for  the  accruing  rent,  but  in  England  you  can 
only  distrain  for  the  rent  due  ? — Precisely  so. 

22.  Would  you  kindly  tell  us  whether,  in  your 
opinion,  there  is  any  hardship  connected  with  the 

? resent  law  of  distress  as  it  exists  in  England  ? — 
do  not  think  that  there  is  unless  it  is  from  the 
length  of  time  that  a  landlord  can  distrain  the 
goods  of  his  tenant,  which  is  six  years  ;  I  think, 
in  some  cases,  that  would  be  a  wrong  to  the 
tradesmen,  but  not  to  any  very  large  extent. 

23.  You  think  that  the  privilege  which  the 
landlord  has  of  distraining  for  six  years  is  unjust  ? 
It  is  so,  and  1  think  it  ought  to  be  limited. 

24.  Could  you  give  the  Committee  your  opinion 
with  reference  to  what  term  should  be  substituted 
for  the  six  years  ? — I  think  it  ought  to  be  made 
somewhat  analagous  to  the  Bankruptcy  Law  at 
the  present  time,  that  one  year's  rent  should  be 
distrainable,  but  that  the  landlord  should  have 
the  power  of  distraining  for  that  year's  rent  during 
th«  next  current  half  year ;  that  is  to  say,  he  should 
distrain  within  six  months  from  the  time  when  the 
rent  becomes  due. 

25.  So  that  would  diminish  the  privilege  which 
the  landlord  now  enjoys  from  six  years  to  18 
months  ? — To  one  year,  with  six  months  to  dis- 
teainin. 

26.  I  understand  that  you  would  allow  the 
landlord  tlie  privilege  of  distraining  for  12  months' 
rent  within  six  months  after  the  expiration  of  the 
year  ? — Yes,  precisely  in  the  same  way  as  it  was 
done  in  the  8th  of  Anne  ;  that  is  to  say,  if  the 
landlord's  title,  and  the  tenant's  possession,  remain 
the  same  during  that  six  months,  the  landlord 

should 
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Chairman — oontinued. 

should  be  entitled  to  distraio^for  a  year's  rent 
-which  was  due  upon  the  goods  of  the  tenant ; 
there  are  many  things  for  which  distress  can  be 
made,  and  many  statutes  have  been  passed  for 
that  purpose. 

27.  You  would  not  be  in  favour,  I  presume,  of 
entirely  abolishing  the  present  law  of  distress, 
but  of  limiting  it?: — I  would  limit;  I  think,  in 
itself,  it  is  an  advantage. 

28.  You  think  that  there  would  be  an  objection 
to  the  entire  abolition  of  the  law  ? — Yes ;  I  am 
not  particularly  struck  with  the  great  question 
of  peasant  proprietors,  because  I  think  that 
the  peasant  proprietor  must  disappear  before 
the  large  capitalist ;  but  a  peasant  tenant  is  a 
very  different  thing ;  a  peasant  tenant,  I  think, 
ought  to  have  «11  the  protection  that  the  law  can 
give  him,  not  only  so  far  as  credit  is  concerned,  but 
also  with  regard  to  the  management  of  his  farm. 
My  own  opinion  is  that  we  should  look  more  to 
the  peasant  tenant  than  to  the  peasant  proprietor, 
simply  because  he  has  not  capital  to  invest  in 
the  land,  although  he  may  have  sufficient  capital 
to  cany  on  his  farm  with. 

29.  Have  you  had  mueh  experience  with  re- 
gard to  small  tenants  in  your  district? — We 
have  both  large  and  small.  The  tenancies  in 
Cumberland  are  much  smaller  than  they  are 
in  the  south  of  England,  so  far  as  my  know- 
ledge goes.  We  have  large  farms  and  we  have 
small  farms. 

30.  Do  you  think  that  the  total  abolition  of  the 
law  of  distress  would  be  favourable  or  disadvaii- 
tageous  to  small  tenants  generally  ? — 1  think  it 
would  be  a  disadvantage  to  the  smidl  tenants.  An 
agricultural  husbandman,  as  we  call  him  in  our 
county,  who  perhaps  has  saved  200  /.  or  300  L, 
wishes  to  take  a  farm ;  I  think  it  would  be  much 
more  advantageous  to  him  that  he  should  have 
credit  from  his  landlord  for  12  months  than  that 
he  should  either  go  and  borrow  money  at  a 
bankers,  or  pay  rent  in  advance  out  of  the  small 
capital  that  he  has  in  his  own  hands,  for  the  pur- 
pose of  managing  the  farm. 

31.  Then  you  think  that  by  holding  a  year's 
rent  in  his  own  hands  he  would  be  employing  his 
capital  in  the  improvement  of  his  farm  ? — Yes,  it 
would  give  him  an  opportunity  of  doing  so. 

32.  What  would  you  consider  the  distinction 
between  a  small  farm  and  a  large  one  with  refer- 
ence to  the  amount  of  rent? — I  do  not  think  that 
there  is  any  substantial  difference  between  a 
small  farm  and  a  large  one. 

33.  What  would  you  call  a  small  farm  in  your 
district  ? — We  have  them  from  30  acres  to  50  or 
60  acres.  I  do  not  think  that  the  princijde  is 
very  mudi  different.  But  I  wish  to  point  out 
how  necessary  it  is  to  ^ive  the  small  tenant  an 
opportunity  of  raising  himself  from  a  husbandman 
to  a  tenant  farmer.  When  he  gets  Hs  family 
about  him  he  can  manage  his  farm  so  much  better, 
and  I  have  no  doubt  does  manage  his  farm  better 
than  a  large  tenant  does. 

34.  Then  you  think  that  the  total  aboliticm  of 
the  law  would  have  the  offset  of  preventing  a 
labouring  msxk  with  small  capital  fpom  elevatmg 
himself  and  gradually  becommg  the  occupier  of  a 
larger  farm  ? — That  is  my  opinion. 

3&.  Do  you  tlunk  that  the  privil^e  which  the 
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Chairman —continued. 

landlord  would  enjoy  of  having  the  power  of  dis- 
tress for  18  months  would  be  an  unfair  privilege; 
would  it  in  your  opinion  be  a  class  privileges — 
I  do  not  think  so  ;  it  is  no  disadvantage  to  a 
tradesman  who  is  dealing  with  a  farmer,  because 
it  is  a  law  which  is  generally  known,  and  he 
trusts  the  tenant  accordingly. 

36.  Do  you  happen  to  know  whether  any  other 
similar  privilege  at  all  is  enjoyed  by  other  classes, 
by  banks  or  railroads,  for  instance.  I  suppose 
railroads  have  a  lien  upon  the  goods  sent  for 
carriage  ? — Yes ;  that  is,  a  common  carrier  has  a 
lien  which  he  becomes  entitled  to,  because  he  is 
compelled  by  law  to  .carry  the  goods.  An  inn- 
keeper is  upon  the  same  footing  ;  and  there  are 
also  other  liens. 

37.  With  regard  to  shipping,  is  there  not  the 
same  privilege  there  ? — x  es  ;  and  I  think  that 
arises  from  the  same  cause,  that  they  are  carriers, 
and  they  become  entitled  to  the  traffic.  Then 
there  are  bottomry  bonds,  but  that  goes  both 
with  the  ship  and  the  cargo.  In  point  of  fact,  a 
bottomry  bond  is  a  mortgage  by  the  captain  for 
the  preservation  of  the  snip  and  the  cargo.  But 
there  are  other  liens,  such  as  where  an  individual 
bestows  labour  and  skill  upon  an  alteration  or  an 
improvement  of  the  property  delivered  to  him  for 
that  purpose,  and  then  he  is  entitled  to  a  lien 
upon  that  property  for  the  money  that  he  has 
paid  and  has  expended  in  labour  and  skill 
upon  it. 

38.  What  persons  are  you  now  alluding  to  ? — 
Shipwrights,  millers,  tailors,  and  so  on;  those 
men  have  that  privilege. 

Sir  Gabriel  Goldney. 
'  39.  Working  on  any  property  gives  a  man  a 
right  to  a  lien  on  the  things  ? — Yes,  if  be  bestows 
labour  and  skill  on  it. 

Chairman^ 

40.  Do  you  consider  that  a  landlord  is  in  the 
same  position  as  any  other  creditor  ? — If  you 
mean  as  regards  his  rent,  I  think  he  ought  to  be 
in  a  better  position,  for  his  rent  is  constantly 
accruing.  If  he  cannot  get  possession  of  his  land, 
there  ought  to  be  some  security  for  him. 

41.  Then  you  would  draw  a  distinction  be- 
tween the  landlord  and  the  ordinary  creditor  ? — 
Yes,  I  do.  The  land  is  placed  in  the  hands  of 
the  tenant  for  the  purpose  of  raising  his  rent, 
and  that  goes  on  from  day  to  day,  ana  the  land- 
lord, if  he  called  upon  the  tenant  to  pay  from 
day  to  day,  could  not  get  his  rent,  and  therefore 
he  allows  the  matter  to  go  on ;  and  I  think  he 
ought  to  have  such  a  privilege  as  I  have  indi- 
cated, that  is  to  say,  12  months'  rent,  and  he 
ought  to  have  the  right  of  preference  to  that 
extent. 

42.  Your  distinction  is  this :  that  a  landlord  can 
only  require  his  rent  at  fixed  periods,  whereaa 
the  other  creditor  can  come  in  at  any  time  wdA 
demand  payment  ? — Yes,  he  can  come  in  at  any 
time,  and  very  often  he  does,  and  very  often  the 
landlord  is  deprived  of  his  rent  in  that  way, 
because  the  creditor  goes  into  court  and  gets  a 
iudgment,  and  seizes  the  goods  before  the  rent 
becomes  due. 

43.  What  is  the  remndy  of  the  landlord  at  the 
present  time  if  he  has  a  bad  tenant  and  wants  to 
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Chairman — continued, 
get  rid  ol*  him :  can  he  do  it  by  any  rapid  process, 
or  is  the  only  process  which  he  has  a  tedious  and 
an  expensive  one? — It  is  an  expensive  one  no 
doubt,  and  a  tedious  one  too. 

44.  What  would  be  his  remedy? — Under  the 
Agricultural  Holdings  Act  now,  unless  it  is  ex- 
cepted, he  would  require  to  give  the  tenant 
12  months'  notice  before  he  could  turn  him 
out,  and  then  he  would  have  to  bring  an  action 
of  ejectment. 

45.  That  would,  of  course,  take  more  than 
12  months,  really  means  18  months,  or  rather 
two  years?  —  Yes,  it  means  from  12  to  18 
months. 

46.  It  means  this,  that  under  the  Agricultural 
Holdings  Act,  a  man  being  entitled  to  12 
months'  notice;  it  really  means  virtually  two 
years'  occupation? — Not  quite  two  years,  be- 
cause, assuming  that  the  tenant  enters  on  the 
1st  bf  February,  the  term  day,  he  would  give 
him  notice  on  the  31st  of  January  that  he  is  to 
leave  on  the  Istof  February  following;  you  can, 
immediately  after  the  Ist  of  February  following, 
bring  an  action  of  ejectment  against  him. 

47.  If  you  gave  him  notice  on  the  2nd  of 
February j  it  would  mean  two  years? — Yes. 

48.  Where  the  rent  is  due  on  the  25th  of 
March,  and  the  landlord  wishes  to  give  a  man 
notice  because  he  does  not  pay  his  rent,  if  he 
gives  him  notice  on  the  26th  of  March,  that 
virtually  means  two  years  ?-^ Yes,  if  the  landlord, 
neglected  to  give  him  notice  on  the  24th  March, 
and  did  not  give  him  notice  till  the  26th  of 
March,  then  the  tenant  has  virtually  two  years 
and  more,  because  he  may  keep  you  out  of 
possession  by  defending  the  action  of  eject- 
ment 

49.  What  would  be  the  remedy  that  a  land- 
lord would  have  in  order  to  get  possession, 
because  this  man  would  be  in  possession  of  his 
farm  for  two  years,  and,  of  course,  as  a  rule, 
that  farm  would,  I  suppose,  be  deteriorated 
during  that  period  ? — If  the  rent  became  due 
half-yearly,  he  would  naturally  distrain  every 
half-year,  and  take  everything  off  the  farm  that 
he  could  ;  and  it  is  an  instrument  in  the  hands  of 
the  landlord  in  some  cases ;  in  many  cases,  in 
fact,  he  can  get  the  tenant  out  more  easily  after 
his  term  expires  than  he  could  do  by  an  action  of 
ejectment,  because  the  tenant  knows  that  if  there 
is  any  stock  on  the  farm,  or  any  crop  on  the 
farm,  the  landlord  can  go  and  distrain  that  imme- 
dately  after  the  rent  becomes  due. 

50.  But  if  the  tenant  happened  to  be  dis- 
agreeable, the  landlord  has  power  of  taking  his 
distress  half-vearly;  but  what  power  has  the 
landlord  of  obtaining  possession  of  the  farm  ? — 
He  has  no  power  at  all,  unless  there  is  a  special 
contract ;  if  he  is  under  lease,  then  the  landlord 
will  draw  the  lease,  so  as  to  give  him  power  to 
compel  the  tenant  to  pay  rent  within  a  certain 
time  or  be  ejected  ;  but  that  is  a  special  con- 
tract. I  am  talking  now  of  tenancies  from  year 
to  year. 

Sir  Gabriel  Goldney, 

51.  Then  his  right  of  re-entry  is  reserved? — 
Yes;  his  right  of  re-entry  is  reserved  by  the 
lease,  but  it  must  be  a  special  contract ;  that  is  to 


Sir  Gabriel  Goldnpy — continued. 

say,  it  mu^t  be  by  a  lease,  or  by  a  writing  of 
some  kind  or  other,  which  is  equal  to  a  lease. 

Chair  ma)i. 

52.  But  would  the  landlord  be  able  to  get 
possession  without  bringing  an  action  of  eject- 
ment ? — No,  he  is  not  entitled  to  do  so. 

53.  Will  you  kindly  tell  us  what  would  be  his 
mode  of  obtaining  that  action,  would  not  it  be 
by  a  very  tedious  and  expensive  process  ? — -It  is 
a  tedious  process,  and  a  very  troublesome  one. 

54.  He  would  have  to  go  to  the  assizes,  would 
he  not  ?— Yes. 

^^.  Then  the  assizes  are  only  held,  as  a  rule, 
twice  in  a  year,  so  that  there  would  be  a  great 
deal  of  delay  ? — Yes,  they  are  held  twice  a  year, 
but  he  can  get  a  little  further  than  that,  I  think, 
under  the  Judicature  Act,  because  he  can  have 
the  case  tried  in  London  or  any  other  place ;  but 
it  is  always  expensive,  and  when  a  bad  tenant 
gets  a  lease  he  may  keep  his  landlord  at  defiance 
during  the  whole  term  of  the  lease;  I  have  known 
that  done. 

bQ.  You  alluded  just  now  to  the  bankruptcy 
law ;  the  bankruptcy  law  is  this,  is  it  not,  that  the 
landlord  under  that  law  has  the  privilege  of  pre- 
ference with  regard  to  one  year's  rent  ? — He  has 
a  preference  for  one  year's  rent. 

57.  But  after  that  he  shares  only  with  the 
other  creditors  ? — Yes,  he  shares  with  the  other 
creditors  for  any  other  number  of  years,  unless 
(and  I  must  mention  this)  before  the  bankruptcy 
the  landlord  gets  into  possession,  and  then  he 
can  distrain  for  any  rents  that  are  due  ;  but  if  he 
misses  the  distress  before  the.  bankruptcy,  and 
has  to  distrain  afterwards,  he  can  only  recover 
one  year's  rent. 

58.  The  landlord  has  a  lien,  has  he  not,  for 
tithes ;  that  is  to  say,  the  tithe  owner  can  dis- 
train upon  the  land  for  his  tithes  if  tbey  are  not 
paid  ? — Yes,  for  two  years. 

59.  So  that  the  landlord  is  really  liable  for 
those  titlies  ? — The  land  is  liable  for  the  tithes. 

60.  What  security  would  the  landlord  have 
for  those  tithes,  if  you  totally  abolished  the  law 
of  distress  ? — If  you  totally  abolished  the  la*v  of 
distress,  you  must  enact  some  other  law  by  which 
he  can  get  them ;  at  present  he  might  do  it  by- 
going  before  the  justices,  I  think,  after  the  lapse 
of  40  days,  to  get  an  order  somewhat  similar  to 
an  elegit^  and  he  can  take  possession  of  the  land 
until  the  tithes  are  paid.  But  the  ordinary  course 
is  to  distrain  for  the  two  years  together,  and  then 
he  has  to  make  a  ten  days'  demand.  The  Queen's 
taxes  come  under  that  general  law  that  I  men- 
tioned ;  that  they  are  a  first  charge  of  the  State 
upon  the  land  and  upon  the  occupier  of  the  land, 
wnoever  it  may  be.  The  moment  the  occupier 
moves  the  occupation  is  put  into  the  successor's 
hands.  So  far  as  the  Queen  is  concerned,  the 
land  is  liable,  and  the  occupiers  from  time  to  time 
are  liable. 

61.  I  understood  you  to  say  that  you  are  very 
much  in  favour  of  a  modification  of  the  law, 
but  not  of  its  total  abolition,  and  you  would 
rather  suggest  that  the  period  of  six  years 
should  be  limited  to  18  months? — I  think  that 
would  be  fair  with  regard  to  distress  until  there 
is  another  statute  of  limitations  which  will  bind, 
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Chairman — continuecl . 

not  only  the  landlord,  but  all  other  tradesmen 
and  creditors  to  a  less  term  than  six  years. 

62.  You  would  be  in  favour  of  exempting  from 
distress  all  cattle  which  are  grazing  upon  a 
farmer's  occupation  which  really  belong  to  a  third 
person,  and  not  to  himself? — x  es.  fiuring  the 
whole  course  of  my  experience  of  40  years,  I 
never  knew  cattle  agisted  distrained,  because, 
generally  speaking,  or  almost  always;  there  was 
sufficient  on  the  farm  to  answer  the  rent  without 
it,  but  agisted  cattle  should  be  exempted.  I  think 
ix\  that  case  the  laW  of  Scotland  should  apply,  and 
that  the  landlord  should  have  a  right  at  all  events 
of  getting  the  rent  due  for  the  agistment,  and  that 
he  should  not  be  deprived  of  it  by  any  anticipa- 
tive  payments  by  the  agister  to  the  tenant. 

63.  If  the  law  were  altered  in  the  way  which 
you  have  pointed  out,  do  you  think  that  there 
would  be  any  public  injurv,  or  any  private  injus- 
tice caused  thereby  ? — I  think  not. 

64.  During  your  long  experience,  have  you 
<}ver  known  that  the  present  law  of  distress  has 
been  much  put  in  force  ? — No,  it  has  not  been 
very  much  put  in  force ;  but  then  there  is  the 
fact  that  it  exists. 

^5.  The  fact  of  its  hanging  over  the  tenant  is 
a  security  and  a  protection  to  the  landlord? — 
Yes,  that  is  so.  I  think  I  ought  to  say  that  the 
law  of  distress  by  Statute  applies  to  a  great  many 
things.  The  43rd  of  Elizabeth,  with  regard  to 
poor  rates,  gives  the  right  of  distress;  and  the 
Public  Health  Act  does  the  same. 

66.  Cai;i  you  distrain  for  poor's  rattes  under  the 
law  of  Elizabeth?  — Not  under  the  general  law. 
You  have  to  go  before  the  magistrates  to  get  it 
done,  but  you  have  the  right  to  issue  a  distress 
on  the  land  for  the  payment  of  poor  rates. 

Sir  Gabriel  Goldney^ 

67.  There  is  this  also,  that  you  can  not  come 
upon  the  individual  until  you  had  exercised  the 
power  of  distress  with  regard  to  poor  rates  ?— 
Precisely  so. 

68.  So  that  the  law  of  distress  is  a  preliminary 
necessity? — Yesj  the  Public  Health  Acts  are  put 
in  the  same  position,  that  is  all ;  the  rates  that  are 
payable  under  the  Public  Health  Acts  are  ob- 
tained by  distress  by  application  to  the  magistrates 
in  the  nrst  instance,  and  by  a  distress  warrant 
after  that.  Then  as  to  tithes,  I  may  mention 
that  tithe  rent-charges  are  recovered  by  distress ; 
that  I  have  frequently  seen,  and  I  think  it  would 
be  very  hard  indeed  upon  poor  annuitants,  if  the 
law  of  distress  were  entirely  abolished.  It  is  a 
very  common  case ;  a  will  gives  to  a  small  annuity 
to  a  wife,  or  to  any  person  for  10/.  or  20/.,  and 
in  this  will  the  power  of  distress  is  given,  and  it 
will  be  very  hard  if  this  person  was  obliged  to  go 
to  the  county  court  or  to  a  superior  court  to 
recover  her  half  year's  annuity  every  half  year  ; 
because  undoubtedly  she  would  be  put  to  con- 
siderable expense,  which  she  could  not  recover 
from  the  person  liable  to  pay  the  annuity. 

Chairman, 

69.  Then  the  owneif  of  a  rentcharge  which  is 
charged  upon  property  would  be  in  a  very  much 
worse  position  than  even  those  who  have  an 
annuity,  if  the  law  was  entirely  abolished,  because 

0.82. 


Chairman — continued* 

his  security  would  not  be  so  good  ? — No  doubt ; 
because  the  cost  of  getting  an  annuity  of  20/.  by 
distress  is  very  small  indeed ;  but  it  would  be 
considerably  increased  if  you  allow  it  to  go  to 
common  law  to  be  recovered  in  the  ordinary 
way.  The  costs  of  distress  under  20  /.  are  exceed- 
ingly low,  and  1  may  mention  here  that  I  think, 
if  the  power  of  distress  is  contiDued,  some  regu- 
lation should  be  made  as  to  the  costs  of  distress 
above  20  /.  There  is  no  regulation  in  such  cases 
as  to  the  amount  of  costs  except  that  it  must  be 
reasonable,  and  in  order  to  find  the  reasonableness 
of  the  costs  above  20  /.,  you  must  go  to  a  court 
of  law. 

Sir  Gabriel  Goldnet/. 

70.  Are  you  alluding  to  a  .rentcharge  where 
there  is  a  reversion,  and  where  there  is  no  other 
remedy  in  law  but  the  power  of  distress  ? — I  am 
aware  that  that  is  so;  I  have  known  interest 
upon  legacies  secured  by  the  will  by  a  power  of 
distress. 

Chairman* 

71.  If  you  entirely  abolish  the  law  of  distress 
you  put  tne  landlord  in  a  worse  position  than  the 
titheowner  or  the  collector  of  poor  rates,  or  the 
collector  of  assessed  taxes,  because  they  would 
have  a  remedy,  but  the  landlord  would  liave 
none  ? — Yes ;  you  would  also  put  annuitants  and 
legatees,  and  all  those  people,  into  a  worse  posi- 
tion if  the  law  of  distress  was  abolished  alto- 
gether ;  in  fact,  distress  is  one  of  the  cheapest 
remedies  that  you  can  have ;  I  do  not  know  any 
cheaper  remedy  for  the  recovery  of  money. 

72.  Supposing  that  you  were  to  abolish  the 
law  of  distress  for  agricultural  holdings,  could 
you  maintain  it  for  urban  holdings  ? — I  cannot 
draw  any  distinction ;  I  think  that  they  ought 
to  be  all  put  upon  the  same  footing. 

73.  Is  it  your  opinion  that  if  the  law  of  dis- 
tress were  entirely  abolished  for  agricultural 
holdings,  the  others  must  follow  ?  —  Yes,  I 
think  so. 

74.  Supposing  it  were  abolished  for  other 
holdings,  would  there  be  any  great  injury  done 
to  the  small  cottagers  and  small  holders  in  town  ? 
— I  think  it  would  be  an  injury  to  this  extent, 
that  the  landlord  would  insist  upon  having  the  rent 
in  advance ;  he  would  not  allow  the  rent  to  be 
in  arrear  at  all,  and  of  course  that  would  be  a 
hardship  upon  tenants  which  they  do  not  suffer 
from  at  present. 

75.  Then  you  think  that  if  the  law  were  abo^ 
lished,  the  landlord  would  be  obliged  to  have  some 
other  security  ?  —  Undoubtedly  ;  he  ought  to 
have. 

76.  Can  you  suggest  to  us  any  other  security 
that  he  might  take  ? — He  could  take  the  rent 
in  advance,  as  undoubtedly  he  would  do. 

Sir  Gabriel  Goldney, 

77.  Might  he  not  take  a  bill  of  sale? — I  do 
not  know  about  a  bill  of  sale ;  I  am  not  very  fond 
of  taking  those  bills  of  sale. 

Clunrmaiu 

78.  Still  it  would  be  in  the  power  of  the  land- 
lord to  take  a  bill  of  sale  ? — No  doubt  it  would 
be  in  the  power  of  the  landlord ;  but  I  think  the 
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ordinary  course  would  be  to  take  tke  rent  in 
advance,  and  Tery  likely  a  year's  rent,  so  that, 
as  I  said  before,  it  would  cnpple  a  poor  peasant 
tenant  who  wished  to  ridse  himself  &om  the 
labouring  class  into  the  tenant  class. 

79.  It  would  reduce  his  capital  and  means  and 
opportunities  of  improvement? — Yes;  his  means 
of  cultivating  the  soil. 

80.  Then  you  think  that  the  remedy  would 
be  worse  than  the  disease  in  that  case  ? — Yes,  I 
think  so. 

81.  You  think  it  will  be  a  great  hardship  and 
be  a  considerable  daidage  to  a  small  tenant  if  he 
was  obliged  to  pay  beforehand,  or  even  if  there 
was  a  bill  of  sale  upon  his  goods,  or  even  if  he 
was  obliged  to  give  security  by  a  guarantee  ?-^ 
Yes. 

82.  He  would  be  in  a  worse  position  than  at 
present  with  a  modified  law  of  distress  ? — De- 
cidedly. 

83.  Will  you  tell  us  what  is  the  difference  ? — 
By  the  7  &  8  Vict,  c,  96,  under  the  sheriff's 
execution  the  landlord  can  claim  only  four 
weeks'  rent  if  the  tenant  is  a  weekly  tenant,  or 
four  terms  of  payment  if  it  is  less  than  a  year 
and  in  all  one  year.  The  County  Court  Acts 
are  rather  diflferent.  There  the  landlord  is 
entitled  to  four  weeks'  rent,  and  he  is  also 
entitled  to  two  terms  if  it  be  less  than  a  yiear ; 
but  in  any  other  case  he  is  entitled  to  a  year's 
rent. 

Sir  Gairiel  Goldney. 

84.  Practically  it  is  the  same  as  the  Baiik- 
ruptcy  Act? — Yes,  very  nearly  the  same.  I 
think  there  is  no  distinction  in  bankruptcy 
about  the  weekly  payments,  because  it  is  sup- 
posed that  a  bankrupt  would  not  be  a  weekly 
tenant. 

CJiairman. 

85.  You  alluded  to  a  bill  of  sale  just  now ; 
Would  a  bill  of  sale  give  a  priority  to  the  land- 
lord now  ?— That  is  ^pendent  upon  the  Act  of 
Parliament  which  is  now  being  passed.  But  a 
bill  of  sale  would  give  him  the  same  priority 
that  any  other  tradesman  might  get  by  an 
assignment  of  the  tenant  to  a  common  trades- 
man. 

86.  But  supposing  that  any  other  tradesman 
had  a  bill  of  sale  upon  the  tenant's  goods,  would 
that  over-ride  the  claim  of  the  landlord  ? — No, 
not  if  the  rent  is  due.  He  would  stand  in  the 
same  position  as  the  tenant  himself,  so  that  if  the 
rent  be  due,  the  landlord  would  be  entitled  as 
against  the  bill  of  sale,  and  he  would  take 
priority. 

87.  But  if  the  law  of  distress  was  abolished, 
he  would  not  be  so  ? — No,  it  would  be  different 
then. 

Mr.  James  Howard* 

88.  If  a  person  in  possession  of  a  bill  of  sale  is  in 
possession  of  goods  could  he  take  action  upon  it  ? 
— Of  course  he  can  take  action  upon  that  while 
the  rent  is  accruing,  but  if  the  rent  be  due  the 
landlord  is  entitled  to  go  and  distrain  upon  the 
ffoods  in  the  hands  of  the  person  who  has  the 
bill  of  sale. 


Chairman. 

89.  But  if  the  rent  is  not  due,  you  think  that 
the  landlord  would  have  no  priority  ? — No,  he 
would  have  no  prioritv. 

90.  Do  you  think  uiat  the  effect  of  the  present 
law  has  been  to  raise  rents  at  all?— I  do  not 
think  so  at  all. 

91.  And  you  do  not  think  that  it  has  tended 
to  limit  competition? — No,  it  has  not  tended 
to  limit  competition.  It  may  have  extended 
ccanpetition  in  some  degree,  but  I  do  not  think 
that  it  has  really  very  much  to  do  with  the  ques- 
tion of  security  for  rent  in  those  cases. 

92.  In  your  experience  have  you  had  any  com- 
plaints or  heard  of  any  injustice  committed  under 
the  present  law  of  distress  ? — I  have  had  no 
complaint. 

93.  Has  it  been  brought  before  you  by  the 
numerous  tenants  with  whom  you  have  had  to 
do  as  a  matter  of  grievance? — Not  at  alL  I 
have  never  heard  it  mentioned. 

94.  For  these  and  other  reasons  there  has  been 
no  great  agitation  with  reference  to  the  present 
law  ? — There  has  been  no  agitation  in  my  county 
that  I  know  of. 

95.  And  you  have  heard  of  n<me  ?  —  Very 
little.- 

96.  Then  even  the  present  law,  as  it  exists, 
has  not  been  considered  a  grievance  ? — No,  it  has 
not;  at  least,  I  have  not  heard  of  it. 

97.  Do  you  happen  to  know  whether  in  the 
Scotch  law,  a^culture,  implements  and  furniture 
can  be  distrained  ? — I  think  they  cannot  under 
the  Scotch  law,  but  I  am  not  suflSciently  ac- 
quainted with  the  Scotch  law  to  say. 

98.  But  under  the  English  law  they  can  be  ? 
— ^Yes,  under  the  English  law  they  can  be,  unless 
they  are  in  actual  use. 

99.  I  believe  you  cannot  distrain  a  bed  if  the 
man  is  in  occupation  of  the  bed  ? — No. 

100.  But  in  any  alteration  of  the  law  of  dis- 
tress would  you  recommend  the  exemption  of 
agricultural  implements  and  household  furniture? 
— No,  I  do  not  think  I  should,  not  any  further 
than  they  are  now  exempted. 

101.  In  England  the  tenant  pays  the  rates;  in 
Scotland  they  are  divided  between  the  landlord 
and  the  tenant,  are  they  not  ? — Yes. 

102.  But,  supposing  you  did  away  with  the  Law 
of  Distress,  what  security  would  the  landlord 
have  of  those  rates  at  all  ? — The  rates,  I  think, 
are  a  personal  charge  upon  the  occupier. 

103.  But  can  he  distrain  for   fliem? — The 

f)ublic  officers  can  distrain  for  them,  not  the  land- 
ord 

104.  Do  you  happen  to  know  what  the  law  is 
with  regard  to  the  law  of  distress  in  foreign 
countries  at  all  ? — No. 

105.  You  do  not  know  what  it  is  in  America? 
-^No. 

Mr.  Cropper. 

106.  You  just  now  alluded,  did  you  not,  to 
bills  of  sale  as  a  possible  alternative  to  the  land- 
lord for  the  law  of  distress  ?  —  No,  not  as  an 
alternative. 

107.  It  was  spoken  of  a^  a  possible  alternative ; 
but  supposing  a  man  is  working  under  a  bill  of 
sale,  he  would  require  to  name  each  animal  as  he 
sells  it,  and  to  change  the  bill,  would  he  not? — 

It 
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Mr.  Gro/jpei;~continued. 
It  is  ffenerally  the  custom  to  have  a  schedule  to 
the  bill  of  sale. 

108.  Do  you  schedule  everything  that  is 
covered  by  the  bill  of  sale  ? — There  is  a  good 
deal  of  difficulty  about  it.  I  do  not  think  that  a 
bill  of  sale  would  be  any  alternative  to  the  right 
of  distress. 

109.  But  if  the  law  of  distress  were  abolished, 
I  presume  that  the  landlord  would  have  to  find 
out  some  other  means  to  give  him  security,  and 
that  would  be  one  which  he  would  naturally 
adopt,  would  it  not? — I  think  that  the  best 
security  is  the  payment  of  rent  in  advance.  I  do 
not  think  that  he  would  look  to  a  bill  of  sale. 
Undoubtedly  a  bill  of  sale  always  destroys  the 
credit  of  the  person  giving^  it,  and  he  would  not 
like  to  destroy  the  crrait  of  his  own  tenant.  He 
would  rather  depend  upon  getting  the  rent  paid 
in  advance. 

110.  You  have  spoken  of  the  effect  of  bills  of 
sale  when  given  to  tradesmen ;  such  bills  of  sale 
do  sometimes  interfere  with  the  rent,  do  they 
not,  because  the  tradesmen  put  them  into  effect 
before  the  rent  becomes  due? — Yes,  that  is  a 
common  case. 

111.  Have  you  known  cases  of  that  kind? — 
Yes,  I  have  known  cases  where  the  landlord  has 
been  deprived  of  his  rent  in  that  way,  because 
when  the  goods  are  taken  off,  there  is  an  end 
of  it. 

1 12.  One  tradesman  in  that  way  would  get  a 
priority,  not  only  over  the  landlord,  but  over  all 
the  other  tradesmen  ? — No  doubt. 

113.  And,  therefore,  he  might  cheat  his  land-* 
lord,  and  all  the  other  tradesmen,  by  means  of 
bills  of  sale  ? — Yes. 

114.  Have  you  known  cases  of  that  kind  with 
dishonest  farmers? — Yes,  I  think  so;  I  have 
some  recollection  of  two  or  three  cases  of  that 
kind,  where  the  goods  have  been  assigned  over 
to  a  favourite  creditor  and  sold. 

115.  Of  course,  that  is  very  injurious  to  all  the 
other  creditors  of  the  farmer ;  but  in  what  way 
does  it  differ  from  the  injury  to  the  other  creditor, 
which  is  sometimes  alleged  to  exist,  from  the 
landlord's  power  of  distress  ? — I  mean  to  say, 
that  there  is  just  the  alternative,  that  any  one 
who  get5  a  bill  of  sale  over  a  quantity  of  goods 
puts  it  into  operation,  and  injures  the  other 
creditors.  It  is  sometimes  asserted,  that  in  the 
same  way  the  landlord,  by  the  law  of  distress, 
injures  the  creditor,  because  he  has  the  power  of 
claiming  the  rent,  and  the  other  creditors  have 
not  the  same  advantage  that  he  has ;  but  the  one 
vou  see  is  under  the  general  law,  and  the  other 
IS  a  special  contract  between  the  creditor  and  tlie 
debtor. 

116.  I  thought  you  stated  that  there  was 
another  reason,  viz.,  the  creditor  knew  perfectly 
well  the  state  of  the  law  with  regard  to  the  land- 
lord, and  could  not  see  how  things  were  going  on 
with  regard  to  the  favoured  creditor? — Yes,  he 
can,  because  the  person  who  gives  the  bill  of  sale 
now  has  to  register  that  bill,  and  ought  to  be 
known ;  he  is  not  in  the  same  position  with 
regard  to  the  right  of  distress^  because  the  right 
of  distress  is  a  general  law  which  is  known  to  all 
the  world,  to  every  individual  in  the  State,  but 
bills  of  sale  have  to  be  ascertained  by  searching, 
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and  they  are  not  known.  People  do  not  always 
search,  and  do  not  always  see  the  Gazettes,  and 
they  do  not  go  to  the  county  court,  or  to  the 
registrar,  to  see  the  bill  of  sale. 

117.  Have  you  kno^vn  many  instances  in 
which  the  rent  has  been  allowed  to  get  long  be- 
hind, and  a  distress  has  been  put  in  for  four  or 
five  vears'  rent? — Very  seldom.  I  do  not  re- 
member a  single  case  of  it.  I  think  he  is  a  very 
bad  landlord  indeed  who  allows  his  rent  to  get  so 
far  in  arrear. 

118.  You  are  speaking  of  the  relative  bearing 
of  this  Act  iipon  the  landord  of  rural  and  urban 
properties.  I  suppose  that  your  feeling  is  that  it 
would  be  almost  impossible  to  draw  the  line? — I  do 
not  think  that  it  would  be  possible  almost  to  draw 
the  line ;  take,  for  instance,  what  I  should  do  in  a 
case  of  this  kind ;  a  man  occupies  a  house  in  a 
town  and  with  that  house  he  has  got  a  field  out- 
side the  town,  he  occupies  them  both  at  the  same 
rent  under  the  same  landlord  ;  how  are  you  to 
draw  a  distinction  between  the  rent  of  the  field 
and  the  rent  of  the  house  in  a  town  ?  You  surely 
cannot  apply  one  law  to  oae  and  the  other  law  to 
the  other.  It  would  cause  a  great  deal  of  con- 
fusion, and  I  should  be  afraid  a  very  great  deal 
of  expense,  so  that  I  do  not  think  it  would  be  de- 
sirable to  make  one  law  for  the  urban  and  the 
other  for  rural  land. 

119.  With  regard  to  urban  holdings,  is  the  law 
of  distress  frequently  put  into  operation  within 
your  experience? — JTo,  not  very  often.  As  I 
said  before,  it  is  an  instrument  in  the  liands  of 
the  landlord  for  the  security  of  his  rent,  although 
it  is  not  put  into  operation,  still  you  have  the 
right  of  distress,  and  the  tenant  always  takes  care 
to  pay  his  rent  if  he  can.  Then  in  these  small 
holdings  there  can  be  no  question  that  the  right 
of  distress  is  the  very  cheapest  and  most  econo- 
mical thing ;  and  when  you  speak  of  an  altera- 
tion of  the  law  of  disti*ess  to  recover  the  rent, 
you  could  not  get  it  recovered  cheaper  by  any 
county  court  process. 

120.  You  have  no  doubt  experience  as  to  the 
way  in  which  houses  in  the  suburbs  of  a  town 
are  put  up  for  poor  people,  for  workmen  ? — Yes, 
to  a  great  extent. 

121.  1  presume  that  those  builders  would  not 
be  so  ready  to  build  houses  and  trust  them  to 
the  workmen,  unless  they  have  some  such  law, 
so  far,  ^ven  in  towns,  for  getting  tlieir  rent? — I 
think  nott 

122.  Because  they  could  not,  in  many  cases,  rely 
upon  the  workman  paying  his  rent  before  hand? 
— No ;  I  do  not  think  that  they  get  their  rent 
beforehand ;  they  rely  upon  the  law  of  distress 
for  them,  and  coUect  them  pretty  regularly  every 
fortnight  or  every,  month,  if  they  are  weekly 
tenancies ;  where  they  are  half-yearly  tenancies, 
of  course  the  rent  goes  on  for  half  a  year,  but,  as 
a  general  rule,  the  cottagers  and  labouring  classes 
pay  their  rents  once  a  fortnight. 

123.  Witii  regard  to  the  effect  of  this  law  upon 
tradesmen,  it  has  been  spoken  of  as  being  very 
injurious  to  tradesmen,  as  giving  a  privilege  to  a 
landlord  over  other  creditors;  have  you  found 
that  so  ? — I  have  not ;  I  do  not  well  see  how  it  can ; 
it  is  the  general  law,  and  they  know  it  perfectly ; 
it  is  only  a  question  of  degree.  A  year's  rent  is  a 
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fair  and  reasonable  sum  to  owe  by  a  tenant,  bat 
if  he  is  owing  five  or  six  years*  rent,  I  think  it 
would  be  unreasonable ;  then  the  tradesman  might 
have  a  ground  of  complaint,  but  not  other- 
wise. 

124.  I  have  heard  of  a  case  in  which  four 
years'  rent  have  been  distrained,  in  that  case  you 
would  say  that  it  might  be  hard  upon  the  trades- 
man ? — I  do  not  think  it  would  be  where  a  tenant 
only  owes  one  year's  rent,  but  if  he  owes  a  large 
sum  of  money  it  might  be  so. 

125.  If  the  law  were  clearlv  defined  at  one 
year,  it  is  your  opinion  that  this  hardship  would 
not  exist  and  be  complained  of? — I  do  not  think 
so;  in  fact,  I  have  not  heard  much  complaint 
about  it  from  anybody. 

126.  Turning  for  one  momont  to  what  you  said 
of  small  farms  in  your  own  neighbourhood,  you 
would  consider  that  a  small  farm  meant  some- 
thing from  30  Z.  to  50  /.  or  60  /.  a  year,  in  rent, 
did  you  not  ? — Yes ;  there  are  a  good  many  farms 
of  that  description. 

127.  The  tenants  were  husbandmen  who  had 
worked  under  farmers,  and  who  managed  to  work 
themselves  up  into  larger  farmers ?—xe8. 

128.  You  have  known  instances,  I  dare  say,  of 
such  husbandmen  working  themselves  up  into 
good  positions,  and  who  gradually  took  their 
place  among  the  large  farmers  of  the  country  ? — 
Yes,  I  know  of  several. 

129.  You  think  that  that  is  not  unconmion  ? — 
That  is  not  an  uncommon  thing  in  Cumberland, 
certainly. 

130.  When  those  men  began  they  began  with  • 
a  very  small  capital,  and  you  think  that  the  rent 
being,  so  to  speak,  the  landlords'  advance  to  them, 
is  a  very  great  help  ; — They  have  credit  for  the 
year's  rent  in  their  hands,  or  whatever  it  may 
be. 

131.  How  much  credit  does  a  man  practically 
get  on  entering  the  farm? — He  pays  one  half 
year's  rent  before  the  other  becomes  due. 

132.  In  the  ordinary  way  how  does  that  work  ? 
— If  the  payment  of  half  year's  rent  is  made 
before  the  omer  becomes  due,  it  is  not  considered 
a  bad  payment, 

133.  I  only  want  you  to  put  it  into  figures, 
how  many  months'  credit  would  you  call  it  ? — 
Twelve  months'  credit. 

134.  Then  it  goes  on  at  that  rate  ? — Yes. 

135.  Then  when  he  leaves  the  farm  and  goes 
on  to  another  farm  how  much  credit  does  he 
generally  take  upon  leaving  the  farm  ? — He  does 
not  take  any  at  all ;  he  pays  the  rent  up  to  the 
end  of  the  term,  if  he  is  a  respectable  tenant 

136.  When  a  man  commences  in  the  weakest 
position  as  a  capitalist,  you  consider  he  gets  the 
most  benefit  from  this  law  ? — Yes,  no  doubt  he 
gets  it  all  along ;  but  at  the  end  of  his  term,  if  he 
IS  at  all  a  respectable  tenant,  he  pays  the  rent 
before  he  leaves. 

137.  I  think  nothing  has  been  said  about  mort- 
gages ;  what  is  the  way  in  which  the  interest  on 
mortgages  is  obtained  ;  does  the  law  of  distress 
help  the  mortgagee  ?  —  When  a  mortgage  is 
taken,  the  mortgagee  stands  in  the  place  of  the 
mortgagor,  and  ne  becomes  the  owner  of  the  pro- 
perty, and  is  entitled  to  distrain  upon  the  tenant 
of  the  property.     If  the  mortgage  be  -taken  from 
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the  mortgagor  who  is  in  possession  of  the  land, 
then,  generally  speaking,  the  mortgagee  takes  an 
attornment  from  him  as  tenant,  and  so  makes  him 
liable  to  the  law  of  distress,  and  very  often  powers 
are  inserted  in  the  mortgage  deed  to  that  effect 
when  the  mortgagor  is  the  person  in  possession ; 
but  if  he  is  not  the  person  in  possession,  then  the 
mortgagee  depends  upon  his  right  as  the  real 
landlord  to  recover  the  rent  from  the  tenapt  by 
distress. 

138.  You  have  told  us  the  power  which  this 
law  of  distress  gives  to  landlords  and  to  those 
who  have  to  get  rates  from  the  tenants,  and  to 
obtain  interest  on  mortgages ;  are  w^  to  under- 
stand that,  in  your  opinion,  before  the  entire 
abolition  of  the  law  of  distress  could  be  made, 
there  must  be  some  entirely  fresh  law  by  which 
they  should  be  secured? — You  would  have  to 
look  very  carefully  into  the  whole  incidence  of 
the  law  of  distress  with  regard  to  summary  con- 
victions. 

Air.  James  Howard. 

139.  Do  I  correctly  understand  you  to  main- 
tain that,  because  a  law  is  universally  known,  it 
could  not  be  said  to  be  unjust  ? — A  law  which  is 
universally  known  may  be  unjust,  but  I  do  not 
think  that  this  law  is  unjust ;  I  think  it  is  fair  to 
the  landlord  that  he  ought  to  have  this  preference 
over  other  creditors.  As  I  said,  the  rent  is  ac- 
cruing from  day  to  day,  and  the  man  is  in  pos- 
session of  his  farm,  and  it  is  rather  hard  that  the 
landlord  should  have  to  stand  aside  till  his  rent 
becomes  due,  because  he  can  do  nothing,  but  a 
creditor  is  open,  he  can  go  and  sue  for  his  goods 
the  very  next  day. 

140.  If  he  is  a  general  credit  ? — No ;  if  he  is  a 
general  credit  or  a  special  credit ;  I  am  speaking 
now  of  the  general  law. 

141.  What  is  the  general  custom  in  selling 
goods ;  is  it  not  upon  a  defined  amount  of  credit  r 
— No,  I  do  not  thmk  so. 

142.  Probably  you  know  more  of  law  than  you 
do  of  commerce,  but  it  is  a  very  common  prac- 
tice, and  as  a  solicitor  of  experience  you  must 
know  it,  to  sell  goods  at  a  definite  credit  at  three 
months  or  six  months,  as  the  case  may  be  ? — I  do 
not  know  that  I  know  that  in  the  City  of  London, 
the  wholesale  warehousemen  give  monthly  credits, 
or  2J  per  cent,  discount  for  cash,  or  something  of 
that  sort,  but  that  is  a  special  contact,  it  is  not 
the  general  law.  If  I  go  to  a  tradesman  and  buy 
gooos,  I  may  be  sued  the  next  day  unless  I 
make  some  bargain,  either  express  or  implied; 
either  express  with  the  man  with  whom  I  make 
the  bargain  at  the  time,  or  implied  by  something 
put  upon  the  invoice. 

143.  You  admit  that  the  creditor  cannot  sue 
until  the  credit  is  exhausted? — Not  if  he  has  en- 
tered into  a  special  contract ;  but  that  is  not  the 
law. 

144.  Then  a  landlord  who  gives  credit  and  a 
tradesman  who  gives  credit  stand  exactly  in  the 
same  position  in  respect  of  the  law  ? — Yes. 

145.  You  stated  that  there  was  not  much  hard- 
ship in  this  law,  but  that  there  was  some  injustice; 
have  you  not  known  many  cases  in  which  a  land- 
lord has  come  in  and  swept  off  all  or  nearly  the 
whole  of  the  goods? — I  certainly  have  not;  I 

have 
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have  known,  I  think,  in  two  or  three  instances 
that  a  tradesman.*  faavinff  got  a  bill  of  sale,  has 
swept  everything  off,  and  left  the  landlord  with- 
out anything. 

146.  You  stated,  did  you  not,  in  answer  to  the 
Chairman,  that  you  would  limit  the  claim  of  a 
landlord  to  one  year?— I  would  limit  the  right  of 
distress  to  one  year's  rent,  and  he  should  have  a 
right  to  distrain  within  six  months  after. 

147.  You  did  not  mean  to  say  that  you  would 
extend  it  to  18  months  ?— No,  1  did  not  say  that; 
I  mean  that  while  the  landlord's  title  is  continu- 
ing, he  should  have  the  right  to  distrain  for  a 
.certain  period  after  the  rent  becomes  due  ;  it 
would  be  utterly  impossible  to  distrain  imme- 
diately after  the  rent  becomes  due. 

148.  Have  you  had  much  experience  in  the 
letting  of  farms? — Yes,  I  have. 

149.  And  in  agricultural  matters  generally  ? — 
Yes,  a  little. 

150.  I  understood  you  to  say  that  the  abolition 
of  the  law  would  be  injurious  to  the  small  peasant 
fai'mer? — Yes,  I  think  so. 

151.  Do  I  understand  you  that  it  would  not  be 
injurious,  or  so  injurious,  to  the  larger  tenant 
farmers  ? — ^I  think  it  is  a  question  of  degree ;  a 
man  with  a  large  capital  would  not  care  very 
much  about  the  law  of  distress  at  all,  but  a  man 
with  a  very  small  capital,  just  sufficient  to  carry 
on  his  farm,  would  feel  the  benefit  of  the  credit 
which  the  landlord  gives  him. 

152.  But  is  it  not  according  to  your  experience 
that  men  take  farms  somewhat  in  proportion  to 
their  capital  ? — I  have  found  that  they  take  farms 
rather  larger  than  they  ought  to  do  sometimes, 
and  I  have  also  found  that  industrious  "husband- 
men would  like  to  take  farms,  when  perhaps  their 
capital  is  too  small. 

153.  In  your  opinion,  if  the  tenant's  credit,  as 
you  assert,  is  increased  with  the  landlord,  is  it 
not  impaired  with  bankers  and  others  ? — No ;  I 
do  not  think  so  to  any  extent 

154.  You  think  that  if  landlords  were  deprived 
of  this  privilege  they  would  claim  their  rents  in 
advance,  or  at  some  shorter  pericds  than  is  at  pre- 
sent the  case? — Yes;  I  think  that  if  they  were  pru- 
dent landlords  they  would  certainly  have  tneir 
rents  paid  in  advance. 

155.  You  are  aware,  of  course,  that  manufac- 
turers and  merchants  give  credit  ? — Yes,  that  is 
part  of  the  trade,  and  they  charge  so  much  more 
profit  in  consequence  of  that. 

156.  Many  shopkeepers  carry  on  their  busi- 
ness, do  they  not,  with  a  portion  of  the  capital  of 
wholesale  people  ? — Yes  ;  but,  you  see,  the  capi- 
talist who  invests  his  money  in  land  is  content 
with  two  or  three  per  cent,  and  a  tradesman  who 
is  selling  goods  to  a  tenant  expects  to  get  a  very 
much  larger  percentage  because  of  the  risk  that 
he  runs. 

157.  You  show  a  distinction  between  the  land- 
lord as  a  creditor  and  the  tradesman,  as  you 
called  him,  as  a  creditor;  and  vou  assert  that  in 
the  one  case,  namely,  in  the  landlord's  case,  he 
puts  his  property  out  of  his  hands? — I  do  not 
think  I  used  that  expression  exactly.  He  lets 
his  property  to  a  tenant  who  gets  possession  of 
that  property,  and  he  cannot  get  the  possession 
back  without  a  legal  process. 
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158.  How  is  a  tradesman  to  get  back  posses- 
sion of  his  property  ;  does  he  not  put  it  com- 
pletely out  of  his  hands  ? — Undoubtedly  he  does; 
and  he  takes  care  to  charge  a  percentage  equiva- 
lent to  the  risk  he  is  running. 

159.  Then  where  is  the  distinction,  so  far  as 
the  law  goes,  between  the  landlord  who  parts 
with  his  property,  and  the  tradesman  who  parts 
with  his  ? — As  I  stated,  the  rent  is  accruing  from 
day  to  day,  but  not  due  for  six  months  after- 
wards, whereas  the  tradesman,  the  moment  he 
parts  with  his  property  is  entitled,  unless  he  has 
made  a  special  contract  to  the  contrary,  to  recover 
the  price  of  his  goods  at  once. 

160.  And  it  is  quite  competent,  is  it  not,  for  a 
landlord  to  make  a  similar  special  contract?— I 
do  not  think  that  a  landlord  would  attempt  any- 
thing of  the  kind  ;  it  would  be  continuous  suing. 

161.  But  the  law  interposes  no  difficulty? — It 
does  not  interpose  any  difficulty.  Undoubtedly 
a  landlord  can  make  a  contract  from  day  to  day 
if  he  thinks  fit,  but  it  would  be  a  most  trouble- 
some affair. 

162.  You  spoke  of  the  landlord  giving  12 
montljs'  credit  for  his  rent ;  but  seeing  that  a 
landlord  could  not  realise  the  profits  of  nis  farm 
until  the  following  harvest  if  he  took  it  into  his 
own  hands,  does  he  really  give  credit  when  he 
lets  his  farm  ? — Yes,  he  gives  credit,  because  he 
gives  credit  for  the  12  months'  rent.  The  rent 
IS  accruing,  but  it  is  not  due  until  the  12  months 
expiree. 

163.  But  if  he  had  it  in  his  own  hands,  would 
he  be  able  to  realise  ? — He  would  be  getting  the 
rent  from  day  to  day  probably. 

164.  Harvest  comes  but  once  a  year? — lam 
aware  of  that;  but  there  is  grazing  going  on, 
and  buying  jind  selling  of  cattle  and  sheep  from 
day  to  day. 

165.  You  stated  that  if  the  law  of  distress 
were  abolished  it  would  be  necessary  to  give  the 
landowner  more  summary  power  of  regaining 
possession  of  the  farm  ;  would  not  it  be  possible 
to  arm  the  county  court  judge  with  the  power  of 
making  an  order  to  that  effect  ? — I  presume  you 
mean  that  if  a  landlord  wanted  to  evict  his 
tenant,  that  might  be  done ;  but  I  do  not  think  it 
would  be  convenient  to  have  a  summary  power 
of  eviction  at  any  time  in  the  year ;  I  thiuK  that 
would  be  found  not  to  work  very  well. 

166.  You  stated,  did  you  not,  that  in  every 
lease  or  agreement  a  power  of  re-entry  is  pro- 
vided for  ? — Not  in  every  lease.  I  said  in  every 
well-drawn  lease. 

167.  Have  you  ever  known  any  exceptions  to 
that  rule  ? — ^x  es,  I  have. 

168.  Many? — Not  many;  but  I  have  known 
cases.  It  is  a  very  common  case  in  Cumberland, 
at  all  events,  that  the  land  agent  does  not  lee 
land  under  lease,  but  he  lets  it  upon  conditions 
which  are  sometimes  not  signed  even,  and  there 
they  altogether  forget  the  right  of  re-entry. 

169.  You  spoke  of  the  law  of  distress  being 
a  cheap  process ;  is  there  any  other  law  which 
can  be  put  in  force  without  the  intervention  of 
the  court  ? — I  am  not  aware  of  any ;  you  may 
do  it  by  special  contract 

170.  Then  it  is  exceptional? — Yes  ;  you  may 
do  it  by  special  contract,  but  there  is  no  summary 
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procedure  that  I  know  of  like  the  law  of  dis- 
tress. 

171.  It  is  the  only  law  in  existence^  is  it  not, 
which  can  be  put  in  force  by  one  of  the  parties 
to  the  agreement  ? — I  think  it  is. 

172.  xou  stated  that  in  your  opinion  the 
existence  of  this  law  had  not  had  much  effect, 
or  indeed  an^  effect,  in  the  raising  of  rents?— I 
do  not  think  it  has. 

173  But  you  went  on  to  say  that  it  had  ex- 
tended competition? — It  encourages  small  farmers 
to  take  farms,  and  small  farms,  in  my  experience, 
are  the  best  cultivated. 

174.  We  will  not  go  into  that  question  for  the 
moment,  but  i  will  ask  you  whether  it  is  possible 
to  increase  the  number  of  customers  for  an 
article  without  raising  the  price  of  that  article  ? 
—I  do  not  know  whether  I  can  answer  that 
question ;  it  may  be  so,  but  that  is  a  matter  for 
land  agents. 

175.  You  expressed  an  opinion  that  certain 
things  might  be  exempted  if  the  law  were 
amended ;  in  your  opinion  would  it  be  desirable 

'  to  exempt  the  working  team  of  a  farm  in  case  of 
an  amendment  of  the  law  ? — The  beasts, of  the 
plough,  1  think,  ar^  exempted.  I  should  make 
an  exemption  of  cattle  in  working  teams. 

176.  1  think  you  mentioned  that  the  work- 
ing team  shoula  not  be  seized  where  there 
was  plenty  of  other  produce? — If  I  were  dis- 
training upon  a  farmer  who  had  a  working  team, 
and  who  was  very  poor,  I  should  go  to  anything 
else  upon  the  farm  rather  than  to  that  working 
team. 

•  177.  Then  you  would  exempt  them  in  any 
amended  Act? — I  am  not  sure  about  that. 

178.  You  would  be  inclined  to  exempt  them  ? 
— I  should  be  inclined  to  exempt  them,  certainly, 
if  I  could  do  so. 

Mr.  Blennerhassett. 

179.  You  told  us  that  the  law  of  distress 
arose  out  of  the  feudal  system,  and  was  first  used 
as  a  means  of  enforcing  the  discharge  of  feudal 
liabilities  ;  can  you  tell  us  before  the  law  of  dis- 
tress was  introduced  for  that  purpose,  what  the 
consequence  was  if  the  feudal  liabilities  were 
not  didcharffed  ? — I  think  that  the  law  of  distress 
and  feudal  liabilities  were  contemporaneous. 

180.  Is  it  not  the  case  that  before  the  law  of 
distress  was  used  as  a  means  of  enforcing  the 
discharge  df  the  feudal  liabilities,  the  result  of 
the  non-discharge  of  the  feudal  liabilities  by  the 
tenant  was  the  entire  forfeiture  of  the  feu  ? — 
Yes ;  there  was  a  forfeiture,  no  doubt,  but  then, 
I  think,  that  tiie  feudal  relation  of  landlord  and 
tenant  and  the  right  of  distress  are  contem- 
poraneous. 

181.  You  have  alluded  to  Gilbert's  book  on 
distress ;  do  you  not  remember  that  in  Gilbert's 
book  he  says  that  the  law  of  distress  was  first 
used  as  a  mitigation  of  the  ancient  rigour ;  that  is 
to  say,  to  save  the  tenant  from  a  forfeiture  of  the 
feu,  in  case  he  did  not  discharge  his  liability? — 
Yes,  that  1  think  is  quite  possible. 

182.  You  say  that  this  law  of  distress  was 
originally  introduced  for  the  protection  of  the 
tenant? — Yes,  and  for  the  protection  of  the 
landlord  also. 

183.  It  was  specially  introduced  for  the  pro- 


Mr.  Blennerhasseti — continued, 
tection  of  the  tenant,  and  that  the  tenant,  in 
case  he  was  not  able  to  discharge  his  liabilities, 
instead  of  forfeiting  his  feu  altogether,  should  be 
simply  liable  to  having  hi?  uoods  taken  as 
pleoges? — Yes,  that,  I  think,  is  very  probably 
the  case.  That  would  be  the  feudal  law  previous 
to  the  relation  of  landlord  and  tenant  at  all. 

184.  And  at  the  commeneement  of  the  feudal 
system  how  was  it  ? — There  is  no  doubt  that  if 
he  did  not  pay  his  rent  and  perform  his  services, 
there  was  a  right  of  forfeiture. 

185.  Then  you  will  remember  that  ereat  hard- 
ship arose  under  the  operation  of  the  feudal  law 
of  distress  which  were  greatly  complained  of? — 
Yes. 

186.  And  several  statutes  were  passed  for  the 
purpose  of  mitigating  the  severity  of  the  law 
of  distress  ? — The  only  statute  of  that  descrip- 
tion that  I  know  of  is  the  Statute  of  Marlebridge 
in  Henry  the  Third's  reign. 

187.  Up  to  the  time  of  Henry  VIII.  I  think 
you  will  find  several  statutes  of  that  kind? — 
There  may  have  been  after  that ;  I  think  that  is 
possible. 

188.  From  the  time  of  Henry  VIII.  to  the 
present  time  a  number  of  statutes  have  been 
passed  dealing  with  the  law  of  distress  ? — Yes. 

189.  What  has  been  the  general  tendency  of 
those  statutes  ? — The  tendency  of  the  statutes 
since  the  3rd  of  William  and  Mary  has  been 
rather  to  enlarge  the  right  of  distress,  I  think, 
giving  a  right  to  distrain  crops.       ' 

190.  That  is  to  say,  to  enlarge  the  right  of 
distress,  and  therefore  to  make  the  remedy  more 
strinffen|  and  effective? — Yes,  more  effective, 
certainly. 

191.  You  have  told  us  that  in  the  reign  of 
William  and  Mary  the  right  of  sale  was  given 
for  the  first  time  ? — I  believe  so. 

192.  Then  the  law  of  distress  as  an  old  part  of 
the  common  law  of  England  was  an  entirely 
different  thing  from  the  law  of  distress  in  its 
present  shape  ? — Yes,  so  far  as  sale  is  concerned, 
no  doubt.  The  law  of  distress  was  a  mere  pledge. 

193.  From  the  time  of  Henry  VIII.  to  the 
present  day  a  series  of  enactments  have  been 
made,  all  of  which  have  tended,  with  the  excep- 
tion of  the  Acts  dealing  with  lodgers,  to  proviae 
remedies  to  make  the  law  of  distress  more  effec- 
tive ? — No  doubt  it  has  been  made  more  effective 
so  far  as  crops  are  concerned;  but  then  the 
Statute  of  George  III.,  which  limits  the  costs  of 
distress  under  20  /.,  has  been  in  favour  of  the 
tenant,  and  it  ought  to  be  enlarged. 

Sir  Gabriel  Goldney^ 

194.  This  statute,  for  enabling  a  distress  to  be 
sold,  went  only  as  far  as  regards  the  tenant ;  but 
it  kept  on  the  other  obligations  with  regard  to 
rates,  and  so  forth  ? — Yes. 

195.  Have  goods  taken  by  distress  for  the  pur- 
pose of  securing  the  payment  of  tithes  ana  the 
payment  of  penalties  been  affected  by  that  power 
of  sale? — Yes ;  no  doubt  that  has  been  so.  Al- 
though it  was  more  stringent,  I  am  by  no  means 
certam  that  it  was  not  beneficial  to  the  tenant. 

Mr.  Blennerhassett. 

196.  The  power  of  distress  was  extended  to 
different  objects  which  were  not  liable  originally 
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to  be  distrained? — Yes;  to  growing  crops  and 
other  things. 

197.  Then  you  were  asked  if  any  similar  pri* 
vilege  existed  m  our  law,  and  yon  were  also  asked 
about  the  lien  of  a  railway  company  or  of  a  ship^ 
on  goods  sent;  that  is  a  lien  which  depends 
entire!  y>  does  it  not^  in  service  rendered  and  on 
possession  ? — Undoubtedly. 

198.  Is  there  any  lien  in  our  law  which  does 
not  depend  on  service  rendered  and  on  posses- 
sion?— Certainly  not;  there  is  no  lien  that  I 
know  of  in  our  law  except  possession.  There 
are  one  or  two  exceptions  about  taking  goods  in- 
to a  warehouse,  and  so  on ;  but  it  is  possession, 
after  all. 

199.  That  is  to  say,  a  lien  always  in  our  law 
depends  upon  possession  ? — Yes. 

200.  Of  course,  in  the  case  of  a  distress  there 
is  no  possession  ? — No ;  there  is  no  possession. 

201.  Therefore  there  is  no  analogy  between  a 
lien  which  depends  upon  possession  and  the  law 
of  distress,  or  the  power  of  distress  ? — I  do  not 
quite  see  that  there  is  any  analogy  between  the 
two,  because  the  right  of  lien  is  a  different 
thing  from  the  law  of  distress. 

202.  You  say  that  the  ri^ht  of  lien  is  an  entirely 
different  thing  from  the  law  of  distress;  there- 
fore, when  you  were  asked  if  there  was  any 
similar  privilege  existing  in  our  law  to  the  right 
of  distress,  you  would  not  say  that  the  right  of 
lien  depending  upon  possession  was  a  similar  pri- 
vilege f — Certainly,  not. 

203.  Then  you  were  asked  also  a  question  with 
respect  to  bottomry  bonds ;  a  bottomry  bond  is  a 
power  given  to  tne  captain  of  a  ship  to  pledge 
the  ship  on  the  cargo  in  a  foreign  port  for  the  re- 
pairs necessary  to  enable  the  ship  to  prosecute 
ner  voyage  ?— x  es,  that  is  so,  so  far  as  I  under- 
stand, but  I  am  not  connected  with  shipping. 

204.  Then  a  bottomry  bond  depends  altogether 
upon  that  necessity?— xes,  I  believe  it  does. 

205.  You  are  no  doubt  aware  that  Lord 
Stowell  said  that  a  bottomry  bond  depends  upon 
necessity,  and  the  absence  of  necessity  is  its  un- 
doing ? — Yes,  I  think  that  is  so. 

206.  That  is  to  say,  without  power  given  to 
the  captain  of  a  ship  to  raise  money  in  that  way, 
it  would  be  impossiole  for  the  shin  to  proceed  on 
her  voyage,  and  the  cargo  might  be  lost,  and  the 
whole  transaction  injured? — So  far  as  I  know; 
but  I  am  not  sufficiently  conversant  with  the  law 
upon  that  matter. 

207.  Do  you  see  any  arialogy  between  the 
position  of  a  landlord  letting  a  farm  to  a  tenant 
and  the  position  of  the  captain  of  a  ship  out  of 
repair  in  a  foreign  port,  and  unable  to  proceed 
oYi  his  voyage  without  an  advance  of  money  ? — I 
confess  I  do  not  see  much  analogy  between  the  two. 

208.  Therefore  you  see  nothing  similar  in 
bottomry  bonds  to  the  law  of  distress? — I  think  not. 

209.  Are  you  able  to  give  me  any  instances  in 
which  there  is  any  similar  privilege  to  the  law  of 
distress  in  our  law  ? — I  do  not  know  of  any. 

210.  Then  you  were  asked  whether  you  con- 
sidered the  law  of  distress  a  class  privilege  ;  I 
would  ask  you  to  define  a  class  privilege  ;  do  you 
cafl  a  class  privilege  a  privilege  existing  for  the 
benefit  of  one  particular  class  at  the  expense  of 
other  classes?— xes ;  but  I  do  not  see  that  there 
is  any  particular  class  privilege  about  this. 
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2(1.  But  if  there  be  really  nothing  like  the 
kw  of  distress,  and  no  privilege  similar  to  it,  and 
if  it  exists  for  the  benefit  of  one  particular  class 
alone,  how  do  you  exclude  it  from  the  definition 
of  a  class  privilege  ? — I  do  not  exclude  it ;  but  I 
think  that  the  landloni  is  entitled  to  it,  in  conse- 
queifce  of  the  position  in  which  he  is  placed  with 
regard  to  accruing  rent. 

212.  That  is  a  question  with  regunl  to  the 
merits,  and  that  is  quite  another  thing ;  what  I 
wanted  to  ask  you  is,  whether  you  do  not  admit, 
whether  it  be  right  or  wrong  that  the  landlord 
should  have  this  privilege,  that  it  is  a  privilege 
which  exists  exclusively  for  his  benefit  ? — Yes,  I 
think  it  does.  I  think  the  tenant  also  has  a  privi- 
lege in  it ;  I  think  it  exists  for  the  benefit  of  both. 

213.  That  again  is  another  point ;  you  admit 
that  it  is  a  privilege  which  exists  for  a  particular 
class.  Then  you  were  asked  whether  the  land«> 
lord  was  in  the  same  position  as  other  creditors, 
and  you  drew  a  distinction  from  the  fact  that  the 
rent  was  constantly  accruing,  and  that  the  land* 
lord  could  therefore  only  get  his  rent  at  fixed 
periods  ? — Yes. 

214.  Do  vou  not  consider  that  this  peculiarity 
in  the  landlord's  position,  which  I  fully  admit, 
could  be  effectually  met  by  improving  the  land- 
lord's right  of  re-entry,  in  case  of  nonpayment 
of  rent  ? — That  would  be  very  awkward  to  do, 
because  the  crops  take  a  certain  time  to  raise,  and 
I  do  not  think  tnat  giving  a  landlord  the  right  to 
enter  from  day  to  day  would  be  very  beneficial, 
either  to  the  landlord  or  to  the  tenant.  I  think  it 
would  be  disastrous  to  the  tenant  if  the  landlord 
had  a  summary  power  of  entry  while  the  crops 
were  growing. 

215.  That  is  another  question  on  the  merits  of 
the  case  ;  but  what  I  want  to  ask  you  is  this,  do 

!rou  not  think  that  the  peculiarity  of  the  land- 
ord's  position  would  be  put  an  end  to  if  his 
means  of  re-entry  were  improved  ? — I  do  not  see 
how  that  could  be  done. 

216.  The  peculiarity  of  the  landlord's  position 
depends  entirely  upon  the  fact  that  the  rent  is 
constantly  accruing,  and  that  he  cannot  get  his 
rent,  except  at  the  end  of  a  fixed  period  ;  do  yon 
not  admit  that  if  you  enabled  him  to  get  his  rent 
speedily,  in  the  case  of  nonpayment  of  rent,  that 
peculiarity  of  his  position  would  be  put  an  end 
to  ?— It  might  be,  although  I  do  not  see  how  it 
is  practicable. 

217.  You  have  told  us,  with  regard  to  the  Bank- 
ruptcy Law,  that  if  a  landlord  distrained  before 
a  Dankruptcy,  he  could  distrain  for  six  years' 
rent  ? — I  oelieve  that  is  so. 

218.  Does  it  not  follow  from  that  that  a  land- 
lord can  allow  an  insolvent  tenant  verging  on 
bankruptcy  to  stay  on  in  the  occupation  of  his 
holding,  and  to  hold  himself  out  as  a  solvent  per- 
son to  all  his  neighbours,  and  that  then  the  land- 
lord could  come  down  on  the  very  day  before  the 
bankruptcy  and  take  evervthing  that  there  is  to 
be  taken  on  the  farm,  to  the  amount  of  six  years' 
rent  ? — Yes,  he  can  under  the  present  law ;  but  I 
think  that  that  is  an  extreme  case. 

219.  You  have  also  said  that,  in  your  experi- 
ence, the  law  of  distress  had  not  been  put  much 
in  force,  but  that  the  fact  of  its  existence  was  a 
protection  to  the  landlord ;  do  you  not  also  con* 
aider  that,  although  the  law  of  distress  niay  not 
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be  put  much  in  force,  the  fact  of  its  existence  is 
a  permanent  injury  to  the  credit  of  the  tenant  in 
all  his  transactions  with  other  persons  ? — I  do  not 
see  that  it  is  an  injury  ;  it  is  so  well  known,  and 
I  do  not  think  that  it  injures  the  tenant. 

220.  But  with  regard  to  your  last  answer,  if  a 
landlord  can  allow  his  rent  to  accrue  for  six  years 
and  then  come  in  the  day  before  the  bankruptcy 
and  take  everything,  do  you  not  think  that  such 
a  liability  as  that  must  necessarily  be  an  injury  to 
the  credit  of  the  tenant  ? — Yes,  that  is  an  extreme 
case  ;  but  I  never  saw  it  operate  in  that  way. 

221.  But  we  have  to  deal  with  extreme  cases, 
have  we  not  ? — Yes. 

222.  Then,  as  regards  distress  for  poor  rates, 
and  for  Public  He^th  Act  rate?,  and  so  on,  is 
it  not  the  fact  that  distresses  of  that  kind  are  not 
really  distresses  at  all,  but  prerogative  executions 
by  seizure  and  sale  ? — They  are  in  the  nature  of 
executions,  but  they  are  really  distresses,  and 
they  are  called  distresses ;  but  a  distress  for  an 
annuity  is  in  a  different  position,  and  a  distress 
for  interest  upon  a  legacy  too  is  also  different 

223.  Do  you  know  any  instances  in  which 
annuitants  have  distrained? — Yes. 

224.  Many? — No,  not  many,  but  I  know 
them ;  1  have  seen  it  done. 

'  225.  But  annuitants  must  have  any  other 
remedies  open  to  them  that  any  other  creditor 
may  have  ? — Yes,  but  they  are  very  awkward, 
and,  unfortunately,  very  troublesome  and  very 
expensive  ones  too.  I  think  that  the  only  real 
remedy  is  to  distrain. 

226.  You  told  us  that  in  your  opinion  if  the 
law  of  distress  was  abolished,  landlords  would 
insist  upon  having  the  rent  in  advance ;  have 
you  read  the  reports  from  our  representative 
with  regard  to  the  law  of  distress  in  America  ? — 
No,  I  have  not. 

227.  You  also  stated  that  in  your  opinion  it 
would  be  impossible  to  draw  the  line  between 
urban  and  rural  distress;  are  you  acquainted 
with  the  recent  legislation  as  regards  Scotland  ? 
—No,  I  have  not  any  particular  acquaintance 
with  the  legislation  as  regards  Scotland,  but 
I  certainly  think  that  it  would  be  very  awkward 
indeed  to  draw  those  distinctions. 

228.  Then  you  are  not  aware  that  as  a  matter 
of  fact  the  distinction  has  been  drawn  in  Scot- 
land, and  is  drawn  at  present?— -Yes;  but  I  do 
not  know  what  the  operation  of  it  is. 

229.  With  regard  to  mortgages,  do  you  think 
that  as  a  rule  people  who  lend  money  on  mort- 
gage look  to  the  law  of  distress  for  the  recovery 
of  their  interest  ? — I  see  it  stated  by  a  gentle- 
man who  was  examined  in  the  House  of  Lords 
that  they  do  look  to  that  in  the  south  of 
England.  I  rather  differ  from  him  about  that. 
When  I  enter  into  a  mortgage  I  expect  to  have 
a  very  considerable  margin. 

230.  In  fact,  the  law  of  distress  enters  very 
little  into  your  calculation? — Excepting  with 
regard  to  mortgagees  in  possession  ;  of  course  it 
becomes  necessary  to  see  how  they  best  can  be 
secured,  and  the  conveyancers  adopt  the  method 
of  distress. 

231.  But  practically  there  is  a  considerable 
margin  in  any  prudent  mortgage,  and  all  the 
tenants  do  not  usually  fail  together ;  do  you  not 
think  that  enough  can  be  got  out  of  the  tenants 


Mr.  Blennerhasseti — continued, 
who  do  not  fail  generally  to  meet  the  interest  of 
the  mortgage? — Yes,  I  think  so;  it  is  a  good 
thing  so  far  when  the  mortgagor  himself,  the 
borrower  of  the  money,  is  in  possession  of  the 
land  ;  it  becomes  necessary  then. 

232.  You  have  told  us,  also,  that  you  know 
several  persons  who  began  with  a  very  small 
capital  who  were  able  to  work  up  their  fortunes 
and  become  farmers,  chiefly  relying  upon  the 
operation  of  this  law?— Not  chiefly;  they  have  a 
small  capital,  and  to  a  certain  extent  they  do 
rely  upon  i^  and  the  landlord  relies  upon  it 
also. 

233.  That  is  to  say,  persons  without  sufficient 
capital  were  enabled  to  take  land  because  of  the 
credit  they  had  with  the  landlord  owing  to  the 
operation  of  the  law  of  distress  ? — Yes. 

234.  Do  you  think  that  it  ought  to  be  a  part 
of  the  public  policy  of  the  State  to  give  artificial 
encouragement  of  that  kind  to  persons  of  insuffi- 
cient capital  to  enter  into  the  occufiation  of  land  ? 
— I  do  not  know  what  you  may  call  "  artificial," 
but  I  do  think  it  is  very  necessary  to  encourage 
as  far  as  you  can  the  husbandman  making  himself 
into  a  peasant-tenant,  and  that  the  State  ought 
to  encourage  that  as  much  as  possible  by  any 
means  and  every  means. 

235.  Not  at  all  questioning  the  desirability  of 
the  husbandman  becoming  a  small  farmer,  do  you 
think  it  is  part  of  the  duty  of  the  State  to  en- 
courage in  tnat  way  a  particular  class  of  persons 
to  do  a  particular  sort  of  thing ;  do  you  not  think 
that  it  ought  to  be  left  to  free  competition  ? — 
I  think,  in  a  case  of  this  kind,  which  1  have  often 
seen,  farm  servants,  for  instance,  who  have  been 
perhaps  seven  or  eight  years  in  one  farmhouse, 
and  receiving  some  20  L  b,  year  for  wages,  and 
who  may  want  to  get  into  a  small  farm  them- 
selves; they  very  probably  have  got  married 
and  got  a  family,  and  in  those  cases  I  think  the 
^eatest  encouragement  should  be  given,  and  this 
law  of  distress  aSfords  one  means  of  encouraging 
them  to  go  on. 

236.  I  want  to  ask  you,  upon  the  general  prin- 
ciple, where  do  you  draw  the  line ;  ao  you  tbink 
that  the  law  ought  to  give  artificial  protection  to 

Eersons  to  enter  into  occupation  for  which  they 
ave  not  the  ordinary  qualifications;  where 
would  you  draw  the  line  ;  do  you  not  think  that 
would  lead  us  into  very  dangerous  legislation  ? — 
Possibly  it  might ;  but  I  am  talking  now  of  the 
matter  in  hand. 

237.  But  you  admit  that  the  encouragement  of 
individuals  would  be  a  very  dangerous  principle 
to  apply  ? — If  it  is  the  system  of  bounties  that 
you  mean,  I  should  not  go  with  the  system  of 
bounties. 

238.  Do  you  not  think  that  even  if  the  law  of 
distress  were  abolished,  a  great  many  landlords 
would  be  found  to  give  credit  and  encouragement 
to  industrious  men  of  good  character  whom  they 
knew  well  to  enter  into  the  occupation  of  small 
farms? — It  is  quite  possible  that  they  might  do 
that. 

239.  Then  you  do  not  think  that  the  abolition 
of  the  law  of  distress  would  bv  any  means  put  an 
end  to  the  opportunities  that  labourers  and  other 
persons  have  of  gradually  becoming  tenants  ? — It 
would  to  the  extent  of  the  present  law  of  distress. 
I  think  they  would  be  crippled. 
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Sir  Gabriel  Goldney. 

240.  With  regard  to  State  policjr,  has  not  the 
State   encouraged    building  societies  by  giving 

eople  possession  of  property  without  capital,  ana 
y  absolving  them  from  taxes  and  stamps,  and  so 
forth?— There  has  been  something  of  that  sort 
going  on;  encouragement  of  building  societies 
has  been  going  on  in  that  way ;  but  I  am  not 
well  acquainted  with  building  societies.  I  do  not 
know  much  about  them. 

241.  I  merely  ask  you  with  regard  to  the 
question  of  the  State's  encouraging  people  with 
small  property  to  acquire  possesion  of  property 
by  some  deferred  payment,  by  granting  loans  for 
a  certain  period?— Yes,  I  believe  diat  is  the 
case. 

Mr.  Duckham' 

242.  Are  your  usual  takings  of  farms  in  Cum- 
berland at  Candlemas  or  at  Lady  Day  ? — Usually 
at  Candlemas  ;  occasionally  at  Lady  Day. 

243.  Has  the  outgoing  tenant  a  right  to  an  off- 
going  crop  of  wheat  upon  those  Lady  Day  farms 
and  the  incoming  tenant  to  buy  that  off-going 
crop  ? — Yes. 

244.  Does  not  that  give  a  security  to  the  land- 
lord ? — ^I  do  not  quite  understand  how  it  should 
be  so. 

245.  After  the  expiration  of  the  tenancy,  in 
my  county  he  has  a  right  amounting  to  one-third 
of  the  tillage  land  lor  planting  with  wheat 
which  belongs  to  the  outg:oing  tenant? — But 
that  is  not  the  custom  of  my  county  ;  the 
only  custom,  if  we  go  into  custom,  is  that  the 
wheat  crops  sown  by  the  tenant  are  taken  by  the 
incoming  tenant  at  a  valuation;  then  the  out- 
going tenant  has  by  custom  the  right  to  sell  all 
the  crop  which  is  not  consumed  on  the  premises. 
Having  kept  up  his  stock  to  the  end  of  the  term, 
he  has  a  right  to  sell  after  that ;  but  I  do  not 
know  that  that  gives  any  protection  or  security 
to  the  landlord. 

246.  But  does  not  the  fact  of  his  having  planted 
the  wheat  crop  give  a  security  to  the  landlord  ? 
— The  fact  of  his  having  planted  the  wheat  crop 
only  produces  something  which  fall  into  the 
hands  of  the  incoming  tenant. 

247.  That  would  be  the  landlord,  would  it  not, 
because  we  cannot  draw  a  distinction  between 
the  landlord  and  the  incoming  tenant  ? — But  that 
is  a  very  small  sum  in  my  county. 

248.  Then  it  would  be  merely  the  cost  of  the 
labour  and  the  seed,  as  I  understand? — Yes,  the 
labour  and  the  seed. 

249.  The  full  value  of  the  crop  can  only  be 
realised  at  harvest  time? — Yes;  but  if  it  is  fallow 
land,  then  the  rent  for  a  certain  term  is  added  to 
it  in  making  the  valuation;  and  it  sometimes 
comes  to  5  /.  or  6  /.  an  acre. 

250.  You  say  that  you  have  not  known  cases 
of  several  years'  arrears  being  distrained  ? — Very 
seldom. 

251.  A  case  has  happened  in  my  immediate 
neighbourhood  in  which  the  landlord  distrained, 
and  took  everything  off  the  farm,  as  representing 
2^  years'  rent;  have  you  met  with  any  case  of 
the  same  sort  ? — That  is  very  seldom  done ;  I  do 
not  remember  anything  of  the  kind  with  us. 

252.  Does  not  giving  the  landlord  that  security 
increase  competition  by  bringing  parties  who 
have  not  sufficient  capital  into  competition  with 
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those  who  have  ? — I  do  not  think  that  the  subject 
is  very  much  thought  of. 

253.  Is  it  not  one  of  the  great  hindrances  to 
the  proper  cultivation  of  the  soil  now  spoken  of, 
that  men  take  farms  larger  than  their  capital 
justifies  them  in  doing  ? — Occasionallv  they  do. 

254.  And  the  landlord,  unless  he  has  that  se- 
curity, would  not  let  such  a  person  have  the 
farm  ? — Possibly  not 

255.  Therefore  does  it  not  increase  compe- 
tition?— It  may  do  so,  but  to  a  very  trifling 
extent. 

^  256.  On  the  other  hand,  the  landlord  has  to 
give  up  his  property  for  12  months,  whereas  1 
thought  you  very  justly  said  that  a  tradesman 
selling  an  article  can  recover  the  day  after  he 
sells  that  article  unless  there  is  some  special 
agreement  ? — Yes. 

257.  You  think  that  12  months  is  a  fair  time? 
— Yes,  I  think  that  would  be  fair ;  I  think  it  is 
reasonable,  according  to  the  present  times,  and 
I  hope  some  day  to  see  a  Statute  of  Limitations 
still  more  limited. 

Mr.  Fellowes. 

258.  Having  regard  to  the  fact  that  farmers 
generally  take  farms  in  some  proportion  to  their 
capital,  I  understand  you  to  agree  to  that 
fact,  that  they  do  have  some  idea  of  their 
capital  before  taking  a  farm;  can  you  explain 
to  me  how  the  law  of  distress  can  increase  the 
competition  for  land?— I  do  not  think  that  it 
does;  it  gives  the  tenant,  of  course,- the  benefit 
of  the  year,  and  to  that  extent  possibly  it  may 
increase  competition,  but  I  cannot  say  that  I  ever 
saw  it  have  much  effect. 

259.  Therefore  a  farmer,  on  going  into  a  farm, 
naturally  thinks  of  his  capital,  and  does  not  rely 
upon  the  law  of  distress  ? — Not  altogether. 

260.  He  naturally  intends  not  to  get  into  debt, 
if  he  can  help  it  ?—  Just  so. 

261.  You  were  talking  about  a  class  privilege 
just  now ;  under  the  law  of  distress  would  you,  or 
would  you  not,  include  the  tenant  as  benefiting 
with  the  landlord? —No  doubt. 

262.  Therefore  it  is  hardly  a  class  privilege 
for  the  landlord  alone  ? — No,  not  for  the  land- 
lord alone,  but  for  the  landlord  and  the  tenant, 
both  combined. 

263.  Would  it  not,  in  your  opinion,  be  impos- 
sible for  landlords  to  exact  payment  for  their 
farms  from  day  to  day,  or  to  receive  immediate 
payment,  as  tradesmen  and  others  can  do? — I 
would  not  say  impossible,  but  undoubtedly  it 
would  be  impracticable. 

264.  A  landlord  therefore  differs  from  other 

E eople  in  that  respect  ? — To  that  extent  no  doubt 
e  does  differ. 

265.  In  your  opinion,  would  the  abolition  of 
the  law  of  distress  reduce  the  number  of  those 
peasant  tenants  that  you  have  told  us  you  are 
anxious  to  increase  ? — I  think  it  would  make  it 
more  difficult  for  them  to  get  farms. 

266.  It  would  decrease  the  number  of  tenants 
in  the  kingdom? — Yes,  it  would  lessen  their 
number. 

267.  As  regards  the  power  of  distraint  for 
the  current  half-year  in  Scotland,  added  to 
the  12  months  which   I  understand  they  have 
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now  ? — I  am  not  quite  Bure  whether  they  have 
12  months ;  if  I  understand  the  law  of  Scotland 
rightly^  supposing  that  there  is  six  months'  rent 
due,  and  there  is  an  accruing  rent  going  on,  the 
landlord  would,  I  think ,  be  able  to  distrain  for 
the  accruing  rent  along  with  the  six  months  that 
was  due. 

268.  That  is  to  say,  for  18  months  ?— Yes ;  I 
think  it  is  possible,  but  I  am  not  sufficiently  ac- 
quainted with  the  Scotch  law  to  express  an 
opinion. 

Sir  WilUam  Hart  Dyke. 

269.  As  to  traders,  that  in  the  debates  upon 
this  subject  the  argument  with  reference  to 
small  tradesmen  has  been  much  used,  that 
this  law  of  distress  is  injurious  as  regards  the 
trading  community,  especially  to  small  traders ; 
you  are  aware  that  that  argument  has  been  used? 
— Yes. 

270.  If  I  understand  the  position  which  you  take 
with  regard  to  it,  it  is  this,  that  this  law  of  dis- 
tress is  so  thoroughly  well  known,  especially  in 
all  agricultural  communities,  that  tradesmen  in 
all  cases  carry  on  their  business  subject  to  the 
law,  and  ordinarily  conduct  their  business  accord- 
ingly?— Yes;  knowing  the  law,  they  conduct 
their  business  accordingly. 

271.  That  is  to  say,  m  all  cases  a  good  trades- 
man who  knows  his  business  gives  credit  and 
conducts  his  business  accordingly  ?— Yes ;  I  do 
not  think  that  it  has  much  to  do  with  the  trades- 
men at  all ;  they  know  perfectly  well  that  if  the 
landlord  wants  his  rent  be  will  ^et  it. 

272.  I  think  the  honourable  Member  for  Bed- 
ford asked  you  a  question  or  two  with  reference 
to  the  length  of  credit,  and  the  system  on  which 
•credit  was  generallv  given ;  is  it  not  the  case  in 
your  experience  that,  as  between  the  farming 
class  and  small  tradesmen  or  large  tradesmen,  the 
length  of  credit  would  depend  very  much  upon 
times  and  seasons? — No  doubt  it  does;  but  I 
think  if  a  man  goes  to  buy  goods  in  a  small 
tradesman's  shop  there  is  nothing  said  at  all 
about  credit;  it  is  only  in  wholesale  houses, 
where  there  is  a  certain  credit  given  to  trades- 
men, but  that  is  merely  occasional ;  there  is  no 
general  rule. 

273.  With  regard  to  bankers  and  others,  are 
you  of  opinion  that  as  a  rule  they  give  credit, 
taking  into  consideration  the  general  position  of 
the  tenant? — Yes;  they  know  perfectly  the 
position  of  the  tenant 

274.  You  are  not  of  opinion,  therefore,  that 
the  existence  of  this  law  of  distress  interferes 
with  credit  in  that  respect? — I  do  not  think 
it  does. 

275.  I  think  you  say  that  in  your  opinion  this 
law  exists  for  the  benefit  both  of  the  landlord 
and  the  tenant  ? — I  should  say  for  the  benefit  of 
the  landlord  and  the  tenant  combined. 

276.  Supposing  that  the  law  of  distress  were 
abolished,  you  were  asked  a  question  with  regard 
to  re-entry,  whether  if  a  landlord  were  allowed 
the  power  of  re-entry  at  any  moment,  that  would 
not  be  a  sufficient,  or  at  all  events  some  relief  to 
the  landlord,  if  he  found  himself  placed  in  a 
difficult  position  through  the  abolition  of  the 


Sir  William  Hart  Dyke — continued, 
law  ? — [  think  that  that  is  a  practicable  remedy  ; 
you  mi^ht  make  remedies  which  would  not  be 
practicable. 

277.  Supposing  such  a  tlung  as  this  were  to 
occur,  that  the  tenants  on  a  large  property  were 
to  combine  and  to  determine  that  on  a  certain 
day  when  their  rent  was  due  they  would  all 
forget  to  pay  it,  and  supposing  an  operation  of 
that  kind  were  largely  carried  on,  do  not  you 
think  that  the  whole  agricultural  community  of 
this  country  would  be  placed  in  a  very  serious 
position,  and  farming  operations  generally  very 
much  imperilled  if  a  large  number  of  landlords 
were  left  with  the  only  remedy  of  re-entry? 
— I  would  rather  not  eive  an  answer  to  that.  I 
do  not  know  what  the  effect  might  be,  but  I 
should  hope  that  it  would  never  occur. 

278.  I  think  you  have  been  asked  a  question 
with  reference  to  the  stock  or  goods  oi  a  third 

{»arty  being  seized  on  a  farm,  in  the  event  of  the 
aw  of  distress  being  exercised ;  you  would  con- 
sider that  a  very  hard  case  if  it  occurred,  would 
you  not? — I  think  it  would  be  a  very  hard  case 
upon  the  owner  of  the  property  seized,  and  that 
he  ought  to  be  relieved  on  payment  of  the  con- 
sideration which  he  had  to  give  for  the  use  of 
the  land. 

279.  Do  you  think  that  any  legislation  which 
would  absolutely  remove  such  a  possibility  would 
be  useful? — Yes,  I  think  so.  Of  course,  it 
should  be  bond  Jfide  the  property  of  the  person 
who  pute  the  stock  on  the  land. 

280.  With  regard  to  small  capitalists,  I  sup- 
pose you  would  agree  that  the  principle  is  a  good 
one,  that  it  ought  not  to  be  the  duty  of  the 
State  to  bolster  up  weak  capitalists,  either  in 
commencing  or  in  the  conduct  of  their  business? 
— To  any  extent  1  think  it  ought  not. 

281.  Do  you  also  consider  that,  if  this  law  of 
distress  were  abolished,  the  disadvantages  to  the 
community  at  large  would  lai^ely  outweigh  such 
a  consideration? — I  think  they  would  in  this 
particular  case. 

Mr.  Fellowes. 

282.  As  regards  the  property  of  a  third  party, 
which  Sir  William  Dyke  has  questioned  you 
about,  do  you  anticipate  any  ditticultv  in  pro- 
viding safeguards  to  the  landowner  if  the  pro 
perty  of  that  third  party  were  omitted  from  dis- 
traint ? — I  see  no  difficulty  in  it  at  all.  I  think 
it  could  always  be  ascertained  whether  it  was 
bond  fide  the  property  of  the  tenant  or  not.  I 
do  not  quite  agree  with  the  clauses  that  I  saw  in 
a  Bill  that  has  been  drafted.  I  think  that  the 
notices  would  be  impracticable ;  I  would  rather 
confine  it  to  the  question  of  bond  Jides,  Then, 
again,  the  giving  of  notices  by  the  Owner  of  the 
property  upon  the  tenant's  farm  would  be  rather 
an  invidious  thing,  so  far  as  the  tenant  was  oon- 
cemedL  A  respectable  tenant  would  not  submit 
to  such  a  notice.  I  think  that  the  proper  time 
for  giving  notice  is  after  the  distress. 

Chairman. 

283.  What  I  understood  you  to  say  with 
regard  to  that  was,  that  you  are  opposea  to  the 

Srmciple  of  the  Bill,  but  not  altogether  to  the 
etails  ? — Precisely  so. 

284.  May 
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284.  May  I  take  jou  back  for  one  moment  to 
your  sketoh  of  the  history  of  the  law ;  I  think 
you  pointed  out  that  distress  originally  was  no 
more  than  a  pledging  of  certain  goods  of  the 
tenant  ? — Yes. 

285.  And  that  the  ^oods  were  necessarily  such 
as  could  be  restored  m  their  integrity  when  the 
pledge  was  satisfied? — That  was  the  original 
oistress. 

28  6«  In  answer  to  the  honourable  Member 
opposite,  you  stated  that  after  the  time  of  Henry 
the  Eighth  the  law  was  radically  altered,  and  that 
then  it  became  a  law  under  which  those  goods 
could  be  realised  ? — Yes  ;  but  I  should  say  that 
the  statute  of  William  -and  Mary  was  the  first 
statute  that  gave  that  power. 

287.  Then,  up  to  the  time  of  William  and  Mary 
it  was  not  possible  to  convert  goods  which  were 
pledged  under  the  law  of  distress  ? — Not  except 
with  the  consent  of  all  parties,  I  think  the  land- 
lord might  realise  with  the  consent  of  the  tenant 
before  then,  but  after  the  Act  of  William  and 
Mary  he  was  enabled  to  realise.  It  was  the  2nd 
of  William  and  Mary  that  gave  the  power  of  sale 
upon  giving  proper  notice. 

288.  In  fact,  distress  up  to  that  time  was  no 
more  than  a  lien  upon  the  goods  of  the  tenant  ? — 
It  was  nothing  more  ;  the  landlord  took  them  in 
pledge ;  that  is  to  say,  he  held  them  as  pledges  for 
the  due  performance  of  the  suit  and  service  and 
rents  up  to  that  time. 

289.  If,  as  coincidcDt  with  the  abolition  of  the 
law,  an  effective  power  of  re-entry  was  secured  to 
the  landlord,  do  you  consider  that  the  landlord 
would  be  in  a  worse  position  than  that  which  he 
occupied  up  to  the  time  of  William  and  Mary  ? — 
I  think  it  would  work  better  both  for  the  landlord 
and  the  tenant,  because  the  tenant^  up  to  a  certain 
time,  is  cultivating  his  land  for  the  purpose  of 
getting  his  crops  in ;  he  gets  his  crops  in,  and  then 
possibly  he  may  not  have'  paid  the  rent ;  the 
landlord's  onl;^  remedy  is  to  turn  him  out;  and 
then  the  question  is,  what  is  to  become  of  the  crop. 

290.  No  doubt,  in  following  out  the  working  of 
the  system,  I  ^ther  your  opinion  to  be  so ;  but, 
as  a  matter  of  fact,  would  the  landlord  be  in 
a  worse  position^  with  an  effective  power  of  re- 
entry than  that  which  he  would  occupy  if  he 
simply  had  a  lien  on  the  goods  of  the  tenant? — I 
think  he  would  be ;  I  think  it  would  cause  so 
much  confusion  that  he  would  find  it  a  remedy 
that  could  not  well  be  applied. 

291.  Have  you  much  experience  of  parol  te- 
nancies ? — There  are  many  farms  let  really  by 
parol,  subject  to  certain  conditions  which  are 
written,  and  which  the  tenant  sees  at  the  time  of 
his  entrv.  Many  large  landowners  will  not  have 
leases,  but  they  have  those  conditions  which  are 
not  signed  by  the  tenant,  but  which  are  read  to 
him;  and  those  are  the  parol  conditions  under 
which  they  very  frequently  take  farms. 

292.  In  the  eye  of  the  law  those  are  parol 
tenancies  ? — Yes. 

293.  Would  parol  tenancies,  do  you  think, 
exist  to  a  very  considerable  extent  in  the  absence 
of  a  law  of  distress  ? — I  think  not ;  the  landlord 
would  have  to  take  other  precautions,  and  he 
would  have  to  take  them  in  writing. 

294.  One  consequence  of  the  abolition  of  the 
0.82. 


Mr.  Rendel — continued, 
law  of  distress,  therefore,  would  be  a  large  measure 
of  reduction  in  the  number  of  parol  tenancies  ? — 
I  think  so. 

295.  Passing  to  another  point;  I  think  you 
said  that  ouside  creditors  often  get  a  judgment 
and  seize  goods  before  the  rent  is  due  ? — Yes^  I 
have  seen  that  on  more  occasions  than  one. 

296.  Have  you  noticed  occasions  on  which,  in 
your  opinion,  that  has  woilced  ill  for  the  tenant  ? — 
No,  I  do  not  recc^ect  any  such  case. 

297.  Do  you  think  that  the  very  existence  of 
the  law  of  distress  sharpens  the  anxiety  of  the 
outside  creditor  and  causes  him  to  run  a  race 
with  the  landlord,  and  before  the  rent  day  comes 

Sut  in  an  execution  when  he  would  not  otherwise 
o  so  ? — Sometimes  an  outside  creditor  does  so. 

298.  Has  it  been  within  your  cognisance  that 
there  have  been  good  grounds  for  believing  that 
such  acts  on  the  part  of  outside  creditors  are  of 
frequent  occurrence  ? — I  cannot  say  that  I  have 
seen  it  frequently,  bnt  I  have  seen  it. 

299.  You  have  pointed  to  the  law  of  distress 
as  a  cheap  remedy  to  that  extent;  you  think  that 
it  is  in  the  interests  of  both  creditor  and  debtor  ? 
—I  think  it  is. 

300.  But  may  it  not  be  and  is  it  not  some- 
times a  very  dear  remedy  to  the  debtor  ? — No, 
I  think  not.  I  think  he  might  make  it  quite  as 
dear,  and  dearer,  by  having  an  acticm  brought 
against  him. 

301.  There  would  be  the  law  costs  in  one  case ; 
but  is  it  not  more  than  an  equivalent  sacrifice  in 
the  value  of  the  property  on  the  other  ? — No,  I 
think  not,  because  the  property  would  be  sold  in 
exactly  the  same  wa^  by  tne  execution  creditor. 

302.  When  the  Urmers  generally  are  in  dis- 
tress, do  not  Ae  goods  of  a  farmer  command  a 
lower  price? — When  farmers  generally  are  in 
distress,  no  doubt  that  would  be  so. 

303.  If,  under  the  law  of  distress,  the  executions 
were  actually  carried  into  effect,  that  might  cause 
a  considerable  sacrifice  in  the  value  of  the  farmers^ 
property  ? — It  might ;  but  not  more  than  the 
ordinary  price  of  mb  day,  I  think. 

304.  The  price  <rf  a  forced  sale  ? — Yes ;  but  it 
would  be  the  ordinary  price  of  the  day.  I  have 
seen  some  very  good  mIcs  made  under  distresses. 

305.  Still  you  have  seen  some  bad  sales  ?-^0f 
course  they  depreciate  with  the  times ;  it  depends 
upon  the  state  of  the  times  when  those  things 
occur. 

306.  Still  it  is  a  forced  realisation  ? — Yes,  it  is 
a  forced  sale. 

307.  With  regard  to  distress  as  a  remedy  for 
the  recovery  of  poor  rates  under  the  Public 
Health  Act,  do  you  draw  an^r  distinction  between 
distress  as  between  the  pubhc  and  a  private  in- 
dividual, and  distress  as  between  private  indi- 
viduals?— No,  I  do  not.  The  remedv  is  then 
sought  through  the  magistrates,  througn  the  jus- 
tices, for  rates.  Two  justices  have  to  issue  a 
warrant  of  distress,  and  then  the  goods  are  sold ; 
but  it  is  not  a  very  frequent  occurrence. 

308.  But,  as  a  matter  of  principle,  do  you  dis- 
criminate at  all  between  the  remedy  for  the 
recovery  of  money  required  for  public  uses  and 
for  the  recovery  of  money  for  simple  debt  ? — No, 
I  do  not  see  any  difference  in  the  law;  it  is 
recovered  by  distress  in  both  cases. 

b4  309.  Then 
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309.  Then  you  would  think,  if  the  law  was 
sharp  in  the  case  of  private  individuals,  there 
would  be  ample  justification  in  the  fact  that  it 
was  sharp  as  between  public  and  private  indi- 
viduals ? — Yes. 

Colonel  BrUe. 

310.  I  think  you  said  that  in  your  county  you 
have  heard  of  no  agitation  for  the  abolition  of  the 
law  of  distress  ? — I  have  not  heard  of  any. 

311.  Have  you  heard  of  agitation  throughout 
the  country  generally  ?— Yes,  I  am  aware  that 
there  has  been. 

312.  I  think  you  said  that  your  experience  of 
small  occupations  was  limited  principally  to  50  or 
60-acre  farms;  have  you  any  experience  of 
smaller  occupations  than  50  or  60  acres  ? — From 
30  to  50  acres ;  I  think  those  are  the  smallest 
farms  that  we  have  in  Cumberland,  unless 
it  be  little  bits  of  accommodation  land  taken 
by  tenants  who  are  living  in  a  village  or  town,  a 
few  acres  taken  outside;  there  may  he  something 
of  that  sort,  but  I  should  consider  a  farm  of  20  or 
30  acres  a  small  farm. 

313.  Then,  of  course,  your  argument  in 
favour  of  the  retention  of  the  law  of  distress 
would  be  still  stronger  in  the  case  of  still  smaller 
holdings  ? — Yes,  if  there  were  any,  but  I  am  not 
acquainted  with  those  very  small  holdings;  I 
never  saw  them. 

314.  Do  you  know  what  were  the  great  argu- 
ments that  were  urged  for  the  abolition  of  the 
law  of  hypothec  in  Scotland  ? — I  think  the  great 
mischiei  of  the  law  of  hypothec  in  Scotland  was 
this,  that  the  growing  crops  could  be  followed 
even  to  the  mill. 

315.  What  I  mean  is  this;  was  not  this  the 
great  argument  in  favour  of  the  abolition  of  the 
law  of  hypothec,  that  in  the  opinion  of  the  farmers 
of  Scotland  it  was  a  means  of  raising  the  rents ; 
was  not  that  the  feeling  of  the  farmers  generally 
in  Scotland  at  the  time  ? — I  cannot  answer  that 
question ;  I  am  not  acquainted  with  it ;  but  I 
thought  that  the  great  mischief  of  the  law  of  hy- 
pothec was  that  the  growing  crops,  and  the  pro- 
duce of  the  growing  crops,  could  be  followed 
anywhere,  even  in  the  hands  of  a  bond  fide  pur- 
chaser, unless  it  was  bought  in  the  open  market. 

Chairman. 

316.  And  being  able  to  do  so  for  the  accruing 
rent  ? — Yes,  that  was  the  great  objection  to  the 
law  of  hypothec. 

Colonel  Brise. 

317*  Is  it  not  the  case  that  in  England  at  the 
present  time  the  farmers  generally  are  not  favour- 
able to  the  abolition  of  the  law  of  distress  ? — I 
have  not  had  any  conversation  with  any  farmers 
upon  that  subject;  but  I  have  spoken  to^land 
agents,  and  I  think  they  are  in  favour  of  the 
continuance  of  the  law  of  distress,  with  proper 
limitations. 

318.  In  your  experience  does  the  law  of  distress 
have  the  effect  of  raising  the  rent  of  house  pro- 
perty?— No,  I  think  not. 

319.  Therefore  you  do  not  see  any  reason  why 
it  should  have  the  effect  of  raising  the  rent  of 


Colonel  BrUe — continued. 

other  -property  ? — No;   I  do  not  think  it  has 
much  effect,  either  one  way  or  the  other. 

320.  Has  not  a  tradesman  an  opportunity  of 
covering  himself  from  losses  that  the  landlord  has 
not ;  does  he  not  always  take  that  into  considera- 
tion in  the  price  he  demands  for  his  goods? — 
Yes,  that  was  the  answer  I  ^ave  to  the  honour- 
able Member  for  Bedford ;  he  charges  a  corre- 
sponding price  for  his  goods  to  cover  the  risk. 

321.  He  always  takes  into  consideration,  does 
he  not,  a  certain  percentage  for  bad  debts? — 
Yes,  that  is  so. 

322.  If  the  law  of  distress  were  abolished,  and 
if  that  principle  were  carried  out  by  the  land- 
owner, would  not  the  effect  rather  be  to  increase 
the  rent  of  all  land,  as  the  landlord  would  be  in- 
clined to  ask  a  higher  rent  in  order  to  cover  his 
losses  in  small  holdings,  where  men  have  no 
capital? — I  dare  say  you  are  right.  No  doubt 
that  might  be  the  effect ;  but  undoubtedly  the 
landlord  will  take  care  to  have  his  rent  secured, 
and  secured  very  likely  in  a  way  that  would  be 
disadvantageous  to  the  tenant ;  but  I  do  not  think 
it  would  increase  the  tenant's  rent. 

Mr.  Bidden 

323.  With  regard  to  execution  for  common 
debt;  supposing  a  landlord  had  to  pursue  the 
common  plan  of  recovering  his  debts  against  his 
tenant,  there  would  be  a  great  deal  more  expense 
attending  it,  would  there  not  ? — In  my  opinion, 
there  would  be  a  great  deal  more  expense  in 
recovering  rents  than  by  distress. 

324.  What  time  would  a  tenant  gain  by  it? — 
If  it  was  a  large  debt  and  he  chose  to  compel 
you  to  go  to  the  assizes,  he  might  ^ain  a  month. 

325.  Supposing  he  did  not  put  in  any  appear- 
ance at  all  against  the  writ,  what  would  the  delay 
be  ? — Judgment  could  be  obtained  in  about  ten 
days,  if  there  was  no  appearance  entered. 

326.  Then  unless  he  put  in  an  appearance  he 
would  not  gain  more  than  about  ten  days  or  a 
fortnight? — If  he  put  in  an  appearance  he  might 
gain  a  month,  if  he  did  not  it  would  only  be  ten 
days,  and  in  ten  days  he  might  get  judgment 
signed  against  him,  and  then  they  might  sell  his 
goods. 

327.  Then  he  would  have  to  pay  all  those 
preliminary  expenses  of  the  sale  and  valuation 
exactly  the  same  as  in  common  distress? — Yes; 
exactly  the  same. 

328.  Under  an  execution  can  you  sell  a  third 
party's  stock  ? — No. 

329.  How  do  you  separate  them? — If  you 
have  a  third  party's  stock  upon  the  farm,  and  the 
sheriff  knows  that  it  does  belong  to  a  third  party, 
he  has  no  right  to  sell  it. 

330.  But  supposing  there  is  a  dispute,  how  is 
that  question  settled? — That  is  settled  by  an 
interpleader  summons,  not  by  a  lawsuit.  It 
occasionally  becomes  a  law  suit,  because  if  there 
is  a  dispute  as  to  whether  those  ^oods  are  the 
tenant's  or  the  trader's  goods,  or  they  belong  to 
a  third  person,  then  it  may  be  referred  to  a  jury, 
and  sometimes  it  is  done  by  an  issue  to  a  superior 
court ;  but  in  the  ordinary  way,  when  a  sheriff 
seizes  ^oods  under  execution,  notice  is  served 
upon  him  by  the  real  owner  of  the  goods,  and  if 
he  finds  that  they  are  the  goods  of  that  real  owner, 
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and  not  of  the  debtor,  he  gives  them  up  at  once. 
If  there  is  a  dispute  as  to  that,  then  he  has  to 
take  out  what  is  called  an  interpleader  summons 
in  a  superior  court,  and  affidavits  are  filed,  and 
the  judge  determines  whether  the  goods  are  the 
property  of  the  third  party  or  are  not ;  and  if  he 
is  not  satisfied  that  tliey  are  the  third  party's,  he 
directs  an  issue  to  be  tried  between  the  two 
parties,  the  creditor  and  the  claimant. 

331.  Generally  speaking,  the  sheriff  is  satisfied 
and  does  not  sell  those  goods? — He  does  not  sell 
those  goods.  He  of  course  has  some  risk  to  run. 
If  he  is  satisfied  that  the  goods  are  those  of  the 
third  party,  he  does  not  sell  them  nor  take  any 
proceedings ;  but  if  he  has  any  doubt  about  it,  he 
goes  to  the  court. 

332.  You  were  speaking  on  the  subject  of  ex- 
emptions from  distress;  do  I  understand  you 
that  you  would  exempt  the  farmer's  horses,  and 
working  materials,  and  implements  and  carriages? 
— I  do  not  know  that  I  should  go  the  whole 
length  of  that.  > 

333.  Your  experience,  I  presume,  is  that  where 
a  tenant  gets  into  that  state  that  he  has  to  have  a 
distress  put  in  for  rent,  he  has  not  much  else  left 
on  the  farm  but  those  things? — No,  he  has  not 
much  else. 

334.  Therefore,  under  those  circumstances,  if 
there  was  nothing  but  that,  would  you  exempt 
them? — No,  I  think  not. 

335.  You  are  inclined  to  think  that  the  remedy 
of  distress  should  be  limited  to  a  year  or  a  year 
and  a  half;  supposing  the  landlord  is  kind 
enough  to  let  three  years'  rent  run,  you  would 
give  him  the  common  remedy  ? — Yes.  I  do  not 
think  he  would  be  a  very  kind  landlord  who 
allowed  his  rent  to  go  on  for  three  years. 

336.  Have  you  not  known  cases  where  this 
law  of  distress  has  been  the  nieans  of  continuing 
a  tenant  in  his  farm,  so  th^  he  has  ultimately 
recovered  his  possession? — ^I  cannot  speak  to 
that ;  I  never  saw  it,  and  1  cannot  call  to  mind 
any  case  of  that  kind. 

337.  Have  bankers  any  peculiar  facilities  for 
recovering  money  ? — Not  that  I  know  of ;  it  is 
only  the  sort  of  security  they  take  ;  but  I  know 
of  no  peculiar  process  by  which  they  can  recover 
faster  than  any  other  creditor. 

338.  If  this  law  of  distress  were  quite  abolished, 
would  you  not  think  it  quite  necessary  that  bills 
of  sale  should  be  greatly  altered  or  abolished  ? — 
I  do  not  think  that  the  one  hangs  so  very  much 
upon  the  other. 

339.  But  would  you  allow  a  third,  a  party  to 
come  in  and  clear  the  estate  of  a  landlord  of  all 
moveables  under  a  bill  of  sale? — I  think  that 
would  be  a  great  hardship  upon  the  landlord,  no 
doubt 

340.  Would  you  not  think  that  the  one  ought 
to  be  followed  by  the  other? — You  mean,  I  pre- 
sume, that  if  you  abolish  the  law  of  distress  there 
should  be  an  abolition  of  the  right  to  take  under 
a  bill  of  sale. 

341.  Would  you  not  think  that  that  should  be 
the  case  ? — I  do  not  think  it  would  make  very 
much  difiTerence*  Of  course  a  bill  of  sale  gives 
a  special  right  to  a  single  creditor,  and  he  could 
clear  away  all  the  stock  and  crops  upon  the 
farm,  no  doubt;  and  in  that  case,  if  he  can  take 
the  stock  and  crops  of  the  farm,  I  think  there 
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should  be  some  remedy  given  to  the  landlord. 
It  might  work  a  very  great  hardship  upon  the 
landlord,  because,  as  I  said  before,  the  rent 
accruing  does  not  accrue  from  day  to  day,  but  at 
the  end  of  the  half-year  or  year,  and  his  hands 
are  perfectly  tied  in  the  matter,  whereas  the  holder 
of  a  bill  of  sale  might  sweep  everything  away. 

342.  You  spoke  about  a  Scotch  landlord  beinff 
able  to  sell  for  accruing  rent ;  do  I  understand 
that  if  I  am  a  Scotch  farmer,  and  my  rent  is  due 
on  the  6th  of  April,  and  my  credit  is  shaken  in 
March,  my  landlord  can  get  his  rent  in  March, 
although  it  is  only  due  in  April  ? — If  there  be 
six  months  due  before  the  6th  of  March  at  one 
time,  he  could  distrain,  as  I  understand  it,  for  the 
current  half-year,  in  addition  to  what  was  due. 

343.  Before  the  last  half-year  was  ended  ?— 
Yes  ;  he  could  distrain  for  the  accruing  rent. 

344.  Did  that  use  to  be  the  case  before  they 
altered  the  law  of  hypothec  ? — ^Yes,  before  the 
law  was  altered  in  1880,  and  of  course  it  is  ex- 
isting now  so  far  as  leases  which  were  made 
previous  to  the  year  1880  are  concerned. 

Mr.  Akers'Doufflas. 

345.  You  are  of  opinion,  are  you  not,  that  the 
retention  of  the  present  law  as  a  limited  law,  that 
is,  limiting  the  landlords  right  of  distress  to  a  year 
and  six  months,  will  benefit  the  small  farmers? 
— I  think  so.  I  think  it  would  increase  the 
letting  of  land  to  small  farmers. 

346.  On  the  other  hand,  you  do  not  think  that 
it  would  tend  to  encourage  men  without  sufficient 
capital  to  take  land  ? — I  do  not  think  so. 

347.  Therefore  you  think,  putting  it  in  this 
way,  that  a  small  tenant  would  find  it  easier  to 
obtain  credit  from  his  landlord,  and  would  obtain 
it  on  cheaper  terms  than  from  a  banker? — Yes, 
he  gets  it  cheaper  from  his  landlord. 

348.  You  were  asked  a  question  by  the 
honourable  Member  for  Kerry,  whether  if  the 
law  was  entirely  abolished  you  did  not  consider 
that  the  landlord  would  be  inclined  to  extend  the 
same  privileges  to  the  tenant ;  that  is  to  say,  sup- 

Eosing  the  law  were  abolished,  would  the  landloiti, 
nowing  that  he  was  running  the  same  risk  as 
the  other  creditors,  be  prepared  to  give  the  same 
credit  as  he  does  now  ? — I  think  he  would  not. 
I  think  he  would  take  care  to  get  his  rent  before- 
hand. 

349.  That  of  course  would  be  still  less  likely 
to  be  the  case  in  farms  which  are  held  under 
and  are  managed  by  the  trustee  for  a  minor 
under  a  trust,  then  the  trustee  would  not  feel 
himself  justified,  however  much  he  might  in  his 
good  nature  feel  inclined,  to  do  so  ? — Yes,  that 
might  be  so. 

350.  With  reference  to  the  expense  of  distress, 
if  the  distress  were  for  a  lower  sum  than  20  /. 
there  is  some  limit  to  the  expense  ? — Yes,  there 
is  a  limit,  and  it  is  a  very  small  amount  that  is 
allowed  for  a  distress  under  20  /.  I  think  it  is 
3  s.  for  a  distress  under  20  /.  and  2  s.  6  d.  a  day. 

351.  But  when  you  get  over  the  sum  of  20/. 
there  is  no  limit? — No,  there  no  limit ;  it  is  "  a 
reasonable  sum ;"  and  I  am  sorry  to  say  that  in 
some  cases  I  have  seen  extravagant  sums  charged 
which  I  very  much  objected  to. 

352.  I  also  understood  you  to  say  that  you 
were  in  favour  of  exempting  the  goods  of  a  third 
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psrty ;  did  you  mean  that  limitation  only  to  apply 
to  live  stock  on  the  farm  for  the  purposes  of 
agistment^  or  to  the  stock  generally  ? — I  was  re- 
ferring to  stock  on  the  farm  for  the  purposes  of 
agistment.  Then  there  are  other  things  now, 
such  as  machines  belonging  to  a  third  party  that 
are  brought  upon  farms,  and  I  think  those  ought 
to  be  exempted. 

353.  Would  you  extend  that  exemption  to 
agricultural  implements  taken  upon  the  farm  and 
used  for  special  purposes,  such  as  steam  ploughs 
or  threshing  machines  ?— I  think  so. 

354.  With  regard  to  a  question  which  you 
have  been  asked  once  or  twice  with  regard  to 
the  team  of  horses;  should  they  be  exempted 
also,  or  would  you  recommend  that,  if  any  ex- 
emption was  made  with  regard  to  them,  it  should 
only  be  until  all  the  other  goods  on  the  farm 
have  been  distrained  ? — That  is  what  I  meant. 

355.  That  is  to  say,  you  should  take  everything 
else  that  you  could  first,  without  taking  the  actual 
teams  necessary  for  carrying  on  the  farm  ? — Yes, 
necessary  for  the  cultivation  of  the  soil. 

Sir  Gabriel  Goldney, 

356.  The  honottrable  Member  for  Kerry  asked 
you  whether  distresses  for  the  poor  rates,  and  so 
forth,  were  not  practically  executions  ;  is  there 
not  this  distinction,  that  in  an  execution  goods 
may  be  transferred  immediately  by  the  sheriff's 
officer,  whereas  in  a  distress  the  party  distrained 
upon  has  five  days  to  replevin  them? — Yes,  that 
is  so;  they  remain  there  five  days,  and  the  same 
law  applies  to  county  court  executions. 

357.  In  an  execution  the  sheriff  may  sell  them 
instantly  ? — Yes,  the  sheriff  may  by  law,  but  I 
think,  in  the  county  court  cases,  there  is  a 
number  of  days. 

358.  I  am  putting  it  as  a  general  execution, 
not  as  a  county  court  execution  especially ;  there 
are  several  other  cases  besides  that  of  landlord 
and  tenant  where,  without  legal  process,  distress 
may  be  made,  as,  for  instance,  public  drainage 
rates  by  the  Commisioners  ? — les,  all  that  is 
subject  to  distress. 

359.  Take  the  case  of  damage  feasant,  where 
cattle  or  anything  else  greatly  damages  a  man*8 

{property  ;  he  has  a  right  of  distraining  without 
egal  process,  is  there  not  ? — Yes,  but  you  will 
remember  that  a  distress  for  damage  feasant  is 
very  often  the  foundation  for  an  action  to  try  a 
right  to  land. 

360.  He  is  entitled  to  distrain  to  find  out  who 
the  owner  is,  and  therefore  thai  is  the  reason 
why,  without  legal  process,  he  can  seize  upon  the 
goods  of  another  ? — Yes.   . 

361.  Then  again  in  loan  societies  where  the 
debts  are  not  paid,  they  have  the  right  of  distress 
in  a  great  many  of  their  Acts  of  Parliament? — 
I  suppose  they  have,  although  I  cannot  speak 
from  personal  knowledge  of  that. 

362.  And  there  are  a  variety  of  other  cases 
where  the  goods  of  another  may  be  taken  with- 
out a  legal  process,  independently  of  landlords 
and  tenant  ? — Yes ;  in  all  those  cases  that  I  have 
mentioned,  Board  of  Health  Acts,  poor  rates,  and 
all  those  things. 

363.  Of  course,  you  being  a  solicitor  and  clerk 
to  the  magistrates,  know  that  the  policy  of  the 
old  statutes  has  been  in  cases  of  summary  convic- 
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tion,  and  in  cases  under  the  operation  of  Acts  for 
penalties  and  non-performance  of  contract,  dis- 
tress is  the  first  remedy  provided  ? — It  is. 

364.  And  invariably  so  ? — Yes. 

365.  And  that  in  the  case  of  summary  con- 
victions, until  an  order  for  distress  has  been 
issued,  the  magistrates  have  no  power  to  inflict 
personal  punishment  by  imprisonment ;  that  is  ta 
say,  unless  a  distress  would  be  ineffectual? — 
Just  so ;  the  usual  practice  is,  to  ask  the  defendant 
if  he  has  any  goods  upon  which  a  fine  could  be 
levied,  and  if  he  says  "  No,"  the  magist  rates  inquire 
into  the  fact,  and  if  they  are  satisfied  that  he  has 
no  goods,  and  if  he  has  a  wife  and  family,  and  the 
sale  of  the  goods  would  injure  his  wife  and 
family,  then  the  magistrates  order  an  imprison- 
ment; but  that  is  under  judicial  process  of  course. 

366.  Under  the  clauses  in  the  Summary  Juris- 
diction Consolidation  Act,  the  magistrates  must 
ascertain  if  they  can  obtain  a  penalty  by  distress 
before  they  iasue  an  order  ? — Yes,  they  do  alwaya 
ascertain  that. 

367.  In  many  modem  statutes,  distress  ha» 
been  provided  as  a  remedy  in  the  first  instance  ? 
—Yes. 

368.  And  throughout  the  Corporation  Acts 
too?— Yes. 

369.  The  honourable  Member  for  Kerry  asked 
you  to  draw  a  distinction  between  a  lieu  and 
distress;  has  not  a  farmer  who  takes  in  cattle 
for  agistment,  a  right  of  lien  upon  them? — I 
think  he  has  not ;  at  least  I  am  under  the  im- 
pression that  he  has  not ;  I  think  that  has  been 
determined. 

370.  You  think  that  a  lien  is  merely  confined 
to  the  goods  with  regard  to  which  he  is  doinj^ 
some  service  ? — The  doctrine  of  lien,  so  far  as  I 
know,  applies  to  cases  in  which  persons  are  com 
pelled  to  take  possession  of  goods ;  for  instance, 
an  innkeeper  is  cdkpelled  to  take  possession  of 
goods,  and  a  carrier  is  also  compelled  to  cany 
goods,  and  in  those  cases  they  have  a  lien.  In 
other  cases,  it  is  wliere  a  person  bestows  skill 
and  labour  upon  goods  in  his  possession  which 
gives  him  a  right  of  lien ;  I  am  not  aware  that 
it  goes  any  furtner  than  that. 

371.  Supposing  in  your  own  case,  a  gentleman 
lefl  his  deeds  in  your  possession,  and  you  had 
done  something  which  he,  having  nothing  to  do 
with  those  deeds,  did  not  prevent  you,  would  still 
have  a  lien  upon  them  ? — Yes,  I  believe  that  is 
the  case ;  there  is  still  a  lien  upon  the  deeds,  but 
that  is  a  speciality,  and  it  may  arise  from  the 
labour  bestowed  upon  the  thing. 

372.  In  the  cases  of  mortgages,  it  more  fre- 
quently happens  in  urban  properties  that  the 
mortgagor  m  possession  than  in  agricultural 
cases  ? — Yes,  it  does ;  but  I  do  not  know  that 
there  is  much  difference  between  the  two. 

373.  But  in  all  cases  where  the  mortgagee 
is  in  possession,  he  would  take  the  custom 
generally  of  the  country,  and  take  an  attorn- 
ment so  as  to  secure  the  payment  of  the  in- 
terest?—Yes;  that  is  generally  the  custom^ 
either  to  take  an  attornment,  or  to  take  power  in 
the  deed,  making  him  a  tenant  at  a  certain  rent, 
a  rate  equal  to  the  interest,  and  then  he  becomes 
a  tenant  of  the  mortgagee  from  that  date. 

374.  And  without  that  power  there  would  be 
no  remedy  for  the  mortgagee  in  the  shape  of 
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foreclosure  or  sale  ;  there  would  be  no  power  of 
sale  ? — Yes,  or  sale  ejectment 

375.  So  that  practically  reserving  this  power, 
is  a  greater  benefit  to  the  mortgagor  than  having 
this  larger  power  put  in  force  against  him  ? — 
No  doubt  it  is. 

376.  Then  with  regard  to  this  question  of 
re-entry,  if  a  landlord  had  a  general  power  of 
re-entry  on  the  non-payment  of  rent,  it  might 
induce  the  tenant  not  to  cultivate  in  the  ordinary 
course  ? — Yes,  it  would  entail  that,  no  doubt 

377  If  the  tenant  could  not  pay  his  rent  at 
lady  day,  and  he  knew  that  his  landlord  could 
immediately  re-enter,  he  would  hesitate  before 
he  put  in  the  crops  ? — Yes,  I  think  that  would 
act  prejudicially  to  the  cultivation  of  the  soil. 

378.  And  such  a  thing  would  be  detrimental 
to  public  policy  ? — Yes. 

Mr.  Salt. 

379.  I  think  you  spoke  of  several  Acts 
of  Parliament,  extending  from  the  time  of 
Henry  III.  to  the  time  of  WiDiam  IV.,  but 
there  are  several  other  Acts  of  l^arliament, 
are  there  not,  besides  those  which  you  men- 
tioned ? — Yes,  there  may  be  Acts  regulating  the 
power  of  distress.  There  may  be  two  or  three 
statutes  that  I  did  not  mention,  but  I  mentioned 
the  principal  ones. 

380.  The  general  effect  of  those  statutes  was 
sometimes  to  extend,  and  sometimes  to  limit, 
and  sometimes  to  modify  what  might  be  con- 
sidered the  customary  law  of  distress  ? — Yes. 

38 1 .  Are  you  aware  whether  many  of  those 
statutes  are  still  operative  ? — Yes,  all  of  those 
statutes  are  operative.    The  statute  of  H enry  III. 

Prevents  excessive  distresses  being  taken  now« 
'he  people  who  make  distresses  are  obliged  to 
be  exceedingly  careful  that  they  do  not  go  and 
distrain  too  much. 

382.  All  those  statutes,  not  only  those  of 
which  you  have  mentioned  the  most  important 
ones,  but  one  or  two  others,  are  more  or  less 
operative  with  regard  to  the  action  of  the  ex- 
isting law  ? — Yes. 

383.  In  that  point  of  view,  do  you  consider 
that  the  consolidation  of  the  law  is  desirable  ? — 
It  would  be  better,  no  doubt,  to  have  a  consoli- 
dation. 

384.  With  regard  to  the  other  recommenda- 
tions which  you  have  made,  I  think  you  have 
recommended  that  the  law  of  distress  should  be 
altered  in  four  particulars,  is  not  the  first  a 
reduction  of  the  term  for  which  rent  may  be 
claimed  from  six  years  to  one  year  ? — Yes. 

385.  Or  we  snould  rather  say,  from  the  ex- 
planation that  you  gave,  a  year  and  a  half, 
should  we  not  ? — No  ;  what  I  mean  is,  that  the 
landlord  should  have  an  opportunity  of  distrain- 
ing for  one  year  at  any  time  within  six  months 
after  it  became  due. 

386.  The  second  recommendation  that  you 
made  was  with  regard  to  the  property  of  a  third 
person,  and  you  recommended  that  the  property 
of  a  third  person  should  be  relieved  from  all 
liability  with  regard  to  distress  ? — Not  from  all 
liability  ;  I  mean  that  the  proi>erty  in  cattle 
agisted  should  be  liable  to  the  original  landlord 
for  the  rent  or  the  consideration  which  the  owner 
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of  the  agisted  cattle  has  to  pay  to  the  tenant,  and 
it  is  right  that  the  landlord  should  have  the 
benefit  of  that,  because  the  cattle  are  eating  the 
pa8turap:e  of  his  ground. 

387.  The  third  recommendation  I  understood 
to  be  that  the  cost  of  distress  should  be  regulated 
for  sums  larger  than  20  /.,  and  that  the  old  words 
in  the  Act  of  George  III.  should  be  extended  ? 
— Yes,  I  certainly  think  that  that  ought  to  be 
done. 

388.  The  fourth  recommendation  I  take  to  be 
that  the  motive  power  on  a  farm,  that  is  to  say, 
the  team,  the  ploughs,  and  so  forth,  should, 
though  not  exempted  altogether  from  distress, 
be  partially  relieved  from  the  operation  of  the 
law  ? — I  think  the  motive  power  ought  to  be 
relieved  to  a  certain  extent. 

389.  Those  are  the  four  recommendations 
which  you  have  made  ? — Yes. 

390.  And  beyond  those,  you  think  that  the 
law  should  be  left  as  it  is? — Beyond  those,  I 
think  that  it  should  be  left  as  it  is. 

391.  Do  you  consider  it  a  beneficial  law? — 
I  do. 

392.  Both  to  the  landlord  and  to  the  tenant  ? 
— Yes ;  both  to  the  landlord  and  to  the  tenant 

393.  You  spoke  once  or  twice  with  regard  to 
other  claims  than  those  of  the  landlord,  under  the 
law  of  distress,  which  gave  a  priority  of  claim  over 
that  of  the  general  creditors  ? — Yes. 

394.  The  object  of  your  remark  which  you 
made  more  than  once  was  simply  this,  to  point 
out  that  though  the  cases  were  not  altogether 
parallel,  the  law  of  distress  was  not  the  only 
mstance  in  which  certain  claims  to  take  prece- 
dence of  the  ordinary  creditors? — Yes;  and  it 
was  also  for  the  purpose  of  showing  that  the 
law  of  distress  was  applied  to  other  matters  than 
mere  rent. 

395.  Your  evidence  has  been  mainly  given 
with  regard  to  agricultural  tenancies? — i'es. 

396.  Do  you  wish  to  go  into  the  question  of 
urban  tenancies? — The  evidence  that  1  have 
given,  I  think,  ought  to  apply,  not  only  to  agri- 
cultural tenancies,  but  to  the  general  law  of  dis- 
tress as  applied  to  houses ;  in  lact,  to  all  rents. 

397.  The  law  of  distress,  with  regard  to  urban 
tenancies,  is  similar  to  the  law  of  distress  with 
regard  to  agricultural  tenancies,  with  this  ex- 
ception^ that  the  property  of  a  third  party  is  pro- 
tected by  the  Lodgers'  Act  of  1871  ?— Yes ;  that 
is  exactly  the  same. 

398.  Do  you  think  that  any  alteration  is  de- 
sirable in  the  Lodgers'  Act  of  1871  ?— I  do  not 
think  so;  the  lodger  has  to  pay  rent;  he  is 
obliged  to  pay  it  to  the  superior  landlord,  and  if 
he  do  that,  then  his  goods  are  exempt  from  dis- 
tress ;  I  think  that  I  should  not  alter  that. 

399.  You  think  that  it  is  a  suflficient  protec- 
tion ?-^Yes ;  I  think  so. 

400.  You  are  not  aware  of  any  complaint  on 
the  part  of  lodgers  ? — I  have  not  heard  of  any 
complaint ;  but  I  may  add  this,  that  in  the 
country  we  do  not  know  much  about  it,  because 
there  are  no  lodgers. 

Chairman. 

401.  I  think,  then,  that  we  may  briefly  gather 
from  your  evidence  that  you  are  not  opposed  to 
the  present  law  of  distress? — Yes. 

c  2  m.  But    ^ 
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Chairman — contmued. 

402.  But  ^ou  would  advocate  a  modification 
and  a  limitation  of  it? — Yes. 

403.  And  one  modification  would  be  one  year's 
rent? — Yes. 

404.  And  I  think  we  also  eather  that  it  is  jour 
opinion  that,  if  you  alter  the  law  of  distress  with 
regard  to  agricultural  holdings,  you  must  mete 
out  the  same  measure  with  regard  to  urban 
holdings? — I  think  so;  the  one  ought  to  go  with 
the  other. 

405.  That  the  same  rule  should  apply  to  both? 
— Yes;  if  you  do  not  do  that,  you  get  into  a  great 
confusion. 

406.  You  also  recommended  that  stock  bondjide 
not  the  property  of  the  tenant  should  be  exempted  ? 
— Yes. 

407.  But  that  the  consideration  for  the  grazing 
of  that  stock  should  be  handed  over  to  the  land- 
lord ?— Yes. 

Mr.  BlennerhassetL 

408.  You  were  asked  by  the  honourable  baro- 
net the  Member  for  Chippenham  if  you  did  not 
consider  that  an  improved  power  of  re-entry 
would  be  detrimental  to  public  policy,  because  it 
would  deter  the  tenant  from  laying  out  his  money 
in  the  good  cultivation  and  improvement  of  the 
land ;  but  such  a  power  of  re-entry,  if  only  given 
for  the  nonpayment  of  rent,  would  only  anply  to 
tenants  who  were  not  in  a  position  to  lay  out 
money  on  the  land,  or  to  improve  the  cultivation 
of  the  property  at  all? — But  you  see  the  cultiva- 
tion of  the  soil  is  going  on  from  day  to  day.  I  do 
not  know  how  you  would  manage  it  at  all. 

409.  But  you  would  only  give  the  power  of  re- 
entry in  case  of  nonpayment  of  rent,  and  therefore 
this  improved  power  of  re-entry  would  not  be 
detrimental  to  public  policy  as  regards  large  farm 
tenants  ? — Peniaps  not. 


Mr*  JBlennerhas$ett — continued. 

410.  It  would  only  apply  to  insolvent  tenants 
who  are  unable  to  pay  their  rent  ? — But  those  in- 
solvent tenants  are  still  going  on  with  the  culti- 
vation of  the  land.  We  have  got  a  power  of  re- 
entry for  the  non-payment  of  rent  in  the  case  of 
Ireland. 

411.  You  were  asked  by  the  honourable  baro- 
net the  Member  for  Mid-Kent  whether  it  was  a 
fact  that  if  the  tenants  on  a  large  property  com- 
bined together  not  to  pay  rent,  the  landlord 
mi^ht  be  placed  in  a  very  unpleasant  position^ 
and  great  difiiculty  might  ensue;  are  you  not 
aware  that  there  are  cases  in  Irehmd  where,  un- 
fortunately, combination  against  the  payment  of 
rent  does  exist,  and  where  the  power  of  distress 
has  been  found  absolutely  inenective,  and  has 
never  been  used  ? — 1  was  not  aware  of  that. 

Mr.  Heneage. 

412.  There  are  two  points  which  you  have 
brought  before  the  Committee :  first,  that  it  is 
advisable  that  the  time  should  be  limited  under 
any  circumstances ;  and,  secondlv,  one  of  the 
reasons  why  you  stated  ^at  the  law  of  distress 
should  be  retained  is,  that  it  is  to  a  certain  extent 
a  security  to  mortgagees  and  others;  I  would  ask 
you  what  your  opinion  is  with  regard  to  the 
limitation  of  time,  whether  it  would  not  in  some 
way  diminish  the  security  to  mortga$^ees  and 
others  that  you  have  mentioned,  who  now  con- 
sider that  the  law  of  distress  is  a  security  to  them 
for  the  interest  of  any  money  that  tiiey  may  have 
lent  upon  the  land  ? — I  suggested  that  it  would 
not  depend  very  much,  if  at  all,  upon  the  law  of 
distress  so  far  as  mortgagees  are  concerned.  It 
is  always  usual,  where  uie  mortgagor  is  in  posses- 
sion, to  make  him  tenant  of  the  mortgagee  in  order 
that  the  latter  may  get  his  interest. 
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Mr.  Cropper. 

Mr.  Duckham. 

Sir  William  Hart  Dyke. 


Mr.  Fellowes. 
Sir  Gabriel  Goldney. 
Mr.  G^schen. 
Mr.  Heneage. 
Mr.  Joseph  Pease. 
Mr.  Salt. 


The  Eight  Honoubable  G.  J.  GOSCHEN,  in  the  Chaib. 


The  Eight  Honourable  John  Blaib  Balfour  (a  Member  of  the  House),  Examined. 


Chairman, 

413.  You  are  the  Lord  Advocate  of  Scotland? 
— I  am. 

414.  Have  you  given  your  attention  to  the  law 
of  hypothec  ? — I  have. 

415.  Will  you  kindly  define  the  law  of  hypo- 
thec, and  explain  it  to  the  Committee  ? — Eural 
hypothec  may  be  defined  as  a  real  right  of  se- 
curity which  the  landlord  has  over  the  fruits  of 
the  farm  and  the  live  stock  upon  it  for  payment 
of  his  rent ;  a  sort  of  tacit  pledge. 

416.  What  are  the  subjects  of  hypothec? — 
In  that  matter  there  is  a  distinction  between 
agricultural  or  rural  holdings,  and  urban  hold- 
ings. I  understand  that  this  inquiry  relates  to 
agricultural  holdings,  and  I  will  mention  the  two 
cases  separately.  In  the  first  place,  at  common 
law,  apart  from  the  statutory  changes,  which  I 
shall  afterwards  mention,  the  crops  of  the  farm 
were  subject  to  hypothec,  and  the  cattle  and 
sheep  of  the  tenant  tnat  were  fed  upon  it,  pro- 
bably, also,  the  work-hprses,  under  certain  con- 
ditions, as  to  not  seizing  them  during  the  time  of 
labouring  the  ground,  and  perhaps,  though  not 
certainly,  at  common  law,  the  implements.  It 
was  generally  supposed  that  they  were  exempt, 
although  that  was  a  moot  point ;  and  it  was  also 
a  moot  point  whether  the  tenant's  household  fur- 
niture was  liable ;  but  in  the  year  1867  an  Act 
was  passed  which  settled  the  question  in  the 
negative.  I  may  mention  that  there  was  a  Eoyal 
Commission,  which  sat  in  1864,  to  inquire  into 
the  subject,  and  they  reported  in  1865.  In  that 
report  a  good  deal  of  information  was  given,  and 
the  result  of  it  was  that  an  Act  was  passed,  the 
30th  and  31st  of  Victoria,  chapter  42,  amending 
the  law  of  hypothec  in  various  particulars.  One 
of  the  provisions  which  was  made  by  that  Act  as 
regards  the  subjects  of  hypothec  was  by  Section  6, 
that  ^'  it  shall  not  be  competent  to  include  an^ 
household  furniture  or  furnishings,  or  any  agri- 
cultural implements,  nor,"  subject  to  some  excep- 
tions, ^^  any  imported  manure,  lime,  drain  tiles, 
feeding  stuffs,  or  other  material  not  being  the  pro- 
duce of  or  made  upon  the  farm  or  lands,  and  not  at 
the  time  incorporated  with  the  soil,  or  consumed,  or 
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otherwise  applied  to  the  purposes  for  which  such 
material  may  have  been  procured:  Provided 
always,  that  where  manure  of  any  kind,  or  lime, 
or  drain  tiles,  feeding  stu£&,  or  other  material, 
have  been  brought  upon  the  farm  or  lands  for 
the  purpose  of  being  used  thereon  in  fulfilment 
of  any  specific  obligation  imposed  by  the  lease, 
such  manure,  lime,  drain  tiles,  feeding  stuffs,  or 
other  material,  may  conopetently  be  included 
among  the  sequestrated  effects."  That  is  shortly 
a  statement  of  the  subjects  which  fall  under  hy- 
pothec. Then  in  a  dairy  farm,  its  produce,  sach 
as  the  stored  cheeses,  or  the  like,  would  faU 
under  hypothec ;  and  in  cases  where  the  cattle  of 
others  were  taken  in  to  graze,  which  is  not  im- 
common,  they  were  subject  to  hypothec  only  to 
the  extent  of  what  was  called  the  "  grass  mail," 
that  is,  the  sum  due  for  the  grazing  of  the  cattle. 
Then  as  regards  urban  subjects,  the  right  is 
generally  said  to  extend  over  what  are  termed 
invecta  et  illata,  things  brought  into  the  house, 
including  the  household  furniture  of  the  tenant, 
but  not  money  or  documents  of  debt  ;  it  is 
doubtful  whether  it  includes  wearing  apparel, 
and  it  is  also  doubtful  whether  it  includes  the 
property  of  inmates  of  the  house  who  are  not 
members  of  the  family  of  the  tenant.  I  should 
rather  say  that  it  would  probably  be  held  not  to 
include  such  property,  and  it  may  be  taken  as 
certain  that  it  does  not  include  the  property  of 
lodgers  or  persons  frequenting  an  inn.  It  in- 
cluds  in  urban  subjects  hirea  furniture,  at  all 
events  fiimiture  hired  for  any  considerable  period. 
In  the  case  of  shops  it  includes  the  furniture  and 
also  the  stock-in-trade  ;  in  the  case  of  manufac- 
tories it  includes  the  machinery  and  the  stock 
also ;  and  in  the  cases  of  mines  it  includes  the 
produce  of  the  mines ;  and  so  in  a  fishery  it 
mcludes  the  fish  while  extant  on  the  ground. 
That  is,  I  think,  a  general  statement  of  what  it 
includes.  So  far  it  is  merely  a  taoit  pledge.  I 
have  not  yet  explained  either  the  time  or  the 
mode  of  making  it  effectual. 

417.  Would  you  tell  the  Committee  what  is 
the  case  as  regards  duration  ? — In  the  first  place» 
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Chairman — continued. 

prior  to  the  Act  of  1867,  it  endured  over  the 
crop  for  the  rent  of  the  year  as  long  as  the  crop 
was  extant  in  the  hands  of  the  tenant ;  but  the 
crop  of  one  year  could  not  be  attached  for  the 
rent  of  another  year.  Other  subjects,  live  stock 
or  the  like,  were  indiscriminately  liable  for 
rent,  although  subject  to  this  limitation  in  point 
of  time,  that  sequestration  was  required  to 
follow  within  three  months  after  the  last  term  of 
payment.  It  was  either  the  last  legal  term  where 
the  law  was  allowed  to  regulate,  or  the  last  con- 
ventional term  of  payment.  But  by  the  Act  of 
1867  important  alterations  have  been  made.  It 
is  provided  by  that  Act  that  over  the  crop  the 
hypothec  must  be  made  effectual  by  sequestra- 
tion within  three  months  after  the  last  conventional 
term  of  payment ;  so  that  now  three  months 
after  the  last  conventional  term  of  payment  is  a 
limitation  applicable  to  crops  as  well  as  to  the 
other  articles  on  the  farm. 

418.  What  is  the  duration  of  time  with  regard 
to  urban  subjects  ? — Three  months  also  after  the 
last  conventional  term  of  payment 

419.  What  do  you  mean  by  the  **  conventional 
term  of  payment''? — I  mean  where  the  term  of 
payment  agreed  on  is  different  from  the  legal 
term  of  payment.  Perhaps  I  ought  to  explain 
the  effect  of  the  Act  of  1880.  According 
to  the  law  of  Scotland  in  agricultural  holdings, 
the  practice  is  usually  to  enter  at  Martinmas, 
the  11th  of  November,  that  is  the  common 
time  of  entry,  although  sometimes,  in  the 
cases  of  grass  farms,  tney  may  enter  at  the 
Whitsunday  before.  According  to  legal  rules, 
the  first  half  year's  rent  would  be  due  at  Whit- 
sunday, that  is,  on  the  15th  of  the  May  following 
the  entry,  and  the  second  half  year's  rent  woula 
be  due  at  Martinmas ;  the  first  half  being  legally 
due  when  the  crop  is  supposed  to  be  sown,  and 
the  second  half  being  legally  due  when  the  crop 
is  supposed  to  be  reaped.  But  it  is  very 
seldom  in  practice  that  these  periods  of  payment 
of  rent  were  adhered  to ;  it  was  very  much  more 
common  to  stipulate  in  the  leases  that  the  rent 
should  not  be  exigible  until  the  crop  had  been 
reaped.  And,  accordingly,  the  first  naif  year's 
rent  was  usually  made  payable  at  the  Martinmas 
after  reaping,  when  the  tenant  was  supposed  to 
liave  something  in  his  pocket  from  his  crop,  and 
then  the  next  half  year's  rent  was  payable  at  the 
Whitsunday  following.  In  the  case  of  some 
holdings,  but  not  so  frequently,  the  first  half  was 
made  payable  at  Candlemas,  that  would  be  the 
2nd  of  February,  after  the  reaping ;  and  the  next 
at  the  Lammas,  that  is  on  the  1st  of  August  there- 
after. In  short,  the  custom  in  Scotland  certainly 
has  been  to  give  credit  for  the  rent ;  and  that  is 
the  meaning  of  the  "  conventional "  term  of  pay- 
ment as  distinguished  from  the  "  legal "  term. 

420.  With  regat"d  to  the  amount  for  which 
hypothec  could  be  employed,  what  have  you  to 
say? — It  would  be  for  the  amount  of  rent  due, 
and  in  some  cases  for  the  rent  becoming  due. 
I  answer  first  with  reference  to  the  law  as  it 
stood  before  the  recent  statutes,  that  the  crop  of 
the  year  could  be  attached  so  long  as  extant  in 
the  hands  of  the  tenant  for  the  rent  of  the  year 
in  which  it  grew,  however  far  back  that  was ; 
and  so  there  was  practically  a  resulting  limita* 


Chahman — continued. 

tion  of  the  hypothec  over  the  crop,  to  the  amount 
of  the  rent  of  the  year  in  which  it  grew.*  So  the 
hypothec  over  the  other  things,  sucri  as  live  stock 
and  the  like,  from  the  fact  oi  its  requiring  to  be 
made  effectual  by  sequestration  within  three 
months  after  the  last  conventional  term  of  pay- 
ment, was  practically  also  limited  to  one  year's 
rent.  I  mean  that  these  were  practical  limita- 
tions which  resulted  necessarily  from  the  legal 
rules  now  stated. 

421.  If  the  value  of  the  stock  on  the  farm  was 
considerably  more  than  the  rent  due,  could  the 
previous  year's  rent  also  be  collected? — Not 
unless  the  sequestration  had  been  used  within 
three  months  after  the  term.  Of  course  if  the 
sequestration  had  been  used  within  three  months 
from  the  last  term  of  payment,  whether  legal  or 
conventional,  any  live  stock  or  dead  stock  on  the 
farm  could  have  been  attached  for  the  payment 
of  all  the  rent ;  but  with  respect  to  the  crop,  it 
could  only  be  used  for  the  rent  of  the  year  in 
which  the  crop  grew. 

422.  Practically,  therefore,  the  law  did  not 
extend  to  more  than  a  year's  rent? — As  regards 
the  crop,  that  would  be  precisely  so,  and  I  should 
say  almost  practically  so  as  to  the  other  demands ; 
because  if  the  landlord  sequestrated,  he  would 
usually  sell  within  such  time  as  to  get  his  money 
out  of  the  stock  before  the  second  year's  rent 
would  have  accrued. 

423.  Would  you  state  to  the  Committee  the 
position  of  the  law  as  regards  the  effect  of  hypo- 
thec in  competition  with  other  rights  ? — It  results 
from  the  nature  of  hypothec,  as  being  a  tacit 
pledge  founded  on  assumed  contract,  that  the  land- 
lord had  over  the  hypothecated  effects  a  prefer- 
ence against  the  ordinary  creditors  of  the  tenant; 
as,  for  example,  a  judgment  creditor  seeking  to 
recover  out  of  the  sequestrated  effects.  We 
should  call  him  the  **  poinding  creditor,"  or  the 
"  arresting  creditor,"  if  he  used  diligence  or 
execution.  A  landlord  had  a  preference  over  a 
poinding  or  an  arresting  creditor  ;  so  that  if  any 
creditor  of  the  tenant  proceeded  to  attach  any  of 
the  subjects  of  hypothec,  which  would  either  be 
the  crop  or  the  stock  on  the  farm,  the  landlord 
could  intervene  and  stop  him  taking  them  away, 
even  although  the  landlord  himself  had  not  yet 
used  sequestration,  the  notion  being  that  they 
were  impignorated  or  pledged.  There  were 
various  distinctions,  whicn  I  daresay  I  need  not 
go  into,  as  to  the  power  of  the  landlord  to  se- 
questrate while  the  term  was  still  running.  That 
power  resulted  from  the  notion  of  hypothec  being 
a  tacit  pledge.  It  followed  from  that  that  the 
landlord  had  a  right  to  keep  the  hypothecated 
effects  on  the  ground.  Then  it  may  be  pro- 
per also  to  mention  the  persons  over  whom 
the  landlord  had  not  a  preference.  There 
were  three  classes  of  creditors  who  were  prefer- 
able to  the  landlord.  The  first  was  the  Crown^ 
for  taxes ;  the  second  was  the  superior,  or  over- 
lord, for  his  feu  duties  ;  and  in  tne  third  plax^e^ 
the  farm  servants,  for  their  wages.  I  think, 
with  these  three  exceptions,  it  may  be  said  that 
the  landlord's  security,  by  way  of  this  tacit  pledge, 
was  universal  over  the  subjects  to  which  it  applied. 
Then,  before  the  Act  of  1867,  there  were  some 
very  inequitable  incidents  which  attached  to  hy- 
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Chairman — continued. 

pothec,  resulting  also  from  the  idea  of  its  being  a 
pledge.  One  of  those  was  that,  if  the  teniyit  sold 
his  crop,  even  although  it  might  be  by  bond  Jide 
bargain,  if  he  sold  it  otherwise  than  by  bulk  in 
open  market,  the  landlord  could  follow  it  and 
bring  it  back ;  that  is  to  say,  if  he  sold  it  by 
private  sale,  or  if  he  sold  it  by  sample  even  in 
open  market  and  in  good  faith,  the  landlord  could 
follow  it.  Both  of  these  things,  quite  logically, 
resulted  also  from  the  notion  that  the  crop  was 
pledged  to  the  landlord  for  the  payment  of  the 
rent.  There  was  a  very  fla^ant  instance  of 
the  exercise  of  that  right  (which  I  may  say  was 
hardly  ever  put  in  force  bv  landlords)  about  the 
year  1863,  which  led  to  tfce  appointment  of  the 
Commission  of  1864  and  to  the  alteration  of  the 
law  which  was  made  in  1867.  The  right  was  so 
very  pre-eminent  that,  even  after  grain  sold  in 
^ood  faith  had  been  converted  into  meal,  it  was 
held  that  the  landlord  could  follow  it  and  bring 
it  back ;  and  that  led  very  naturally  to  an  altera- 
tion of  the  law.  But  aU  these  things  you  will 
see  resulted  quite  logically  from  the  nature  of 
the  right,  which  was  not  a  right  of  distress,  but 
rather  a  tacit,  or  assumed,  or  implied  pledge. 

424.  Is  there  anything  more  which  you  would 
wish  to  say  upon  this  h^,  as  to  live  stock  taken 
in  to  graze  ? — There  was  some  doubt  about  the 
law  on  that  subject,  and  that  doubt  was  removed 
by  the  fifth  section  of  the  Act  of  1867.  It  was  a 
moot  question  whether  cattle  taken  in  to  graze 
and  sheep  taken  in  to  eat  off  turnips  (which  is  a 

{prevalent  practice  in  Scotland)  could  be  attached 
or  the  rent.  To  remove  any  doubt  upon  that 
subject,  the  Act  of  1867,  section  52,  was  passed, 
which  provided  that  the  limit  of  hypothec  should 
be  the  consideration  payable  for  the  grazing  to 
the  farmer  who  took  in  the  stock. 

425.  With  regard  to  the  enforcement  of  hy- 

S)thec,  could  you  explain  the  method  to  the 
ommittee? — Yes.  As  1  have  already  said,  the 
right  of  hypothec  by  itself,  being  merely  a  tacit 
and  general  pledge  extending  over  the  articles  to 
which  it  attached,  required  to  be  enforced  in 
some  way,  and  modes  in  which  it  required  to  be 
enforced  varied  according  to  the  circumstances 
in  which  the  landlord  had  recourse  to  it.  If  any 
article  was  sold  which  fell  under  hypothec,  he 
could  follow  it  and  bring  it  back,  as  1  have  ex- 

Elained,  and  if  it  had  not  already  been  removed, 
e  could  obtain  an  interdict  (which  is  the  same 
as  injunction)  against  its  removal;  but  the  method 
by  which  he  actually  made  the  subjects  of  the 
hypothec  available  for  payment  of  tide  rent  was 
by  sequestration  and  sale.  He  had  not,  as  I 
understand  is  the  case  in  the  law  of  distress  in 
England,  any  right  to  attach  or  seize  the  articles 
at  his  own  hand,  but  he  made  application  to  the 
judge  ordinary  of  the  district,  that  is  the  sheriff's 
court.  He  made  application  to  him  for  an  order 
to  sequestrate,  as  it  was  called,  the  goods ;  the 
nature  of  the  prayer  of  the  petition  would  depend 
upon  whether  the  sequestration  was  applied  for 
alter  the  rent  had  become  due,  or  while  it  was  in 
course  of  accruing;  because  it  was  competent  to 
apply  for  a  sequestration  in  securitv,  as  well  as 
for  a  sequestration  after  the  rent  became  due ; 
and  if  the  prayer  was  that  the  various  articles 
should  be  sequestrated,  which  means  practically 
0.82. 
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withdrawn,  or  set  apart,  and  inventoried,  the 
officer  of  the  law  would  make  an  inventory  of  the 
various  things  on  the  farm,  be  they  crop,  or  be 
they  live  stock  or  dead  stock,  and  report  it  to  the 
judge  ordinary  of  the  district.  And  if  the  land- 
lord was  not  satisfied  in  the  meantime,  before  he 
proceeded  to  extremities,  which  he  very  often 
was,  there  would  be  a  warrant  of  sale  issued  by 
the  judge  ordinary,  and  under  that  warrant  of 
sale  enough  of  the  sequestered  effects  to  meet  the 
debt  would  be  sold;  but  the  landlord  had  no 
right  to  seize  or  to  sell  without  that  judicial 
authority.  So  that,  practically,  the  mode  of 
making  hypothec  effectual  was  sequestration  and 
sale. 

426.  Was  it  a  sale  by  public  auction  on  the 
spot  ? — Yes,  usually  it  was  so.  Further,  the  sale 
was  carried  into  execution  at  the  sight  of  a  person 
appointed  by  the  sheriff,  to  whom  the  result  was 
reported  within  a  short  specified  period. 

427.  Then  they  proceeded  with  the  public  sale, 
1  presume,  until  the  amount  was  realised  ? — Yes. 
The  sheriff  usually  gave  a  warrant  to  seques- 
trate, followed  by  an  inventory  and  an  estimate 
of  the  value  of  the  things,  and  he  gave  a  warrant 
for  enoush  to  realise  the  rent 

428.  In  such  a  case  the  question  would  not 
arise  of  damages  to  the  tenant  in  consequence  of 
the  proceedings  taken  by  a  landlord  ? — Not  if 
they  were  within  the  law,  but  if  they  were  in 
any  respect  illegal,  damages  were  claimable  ; 
and  there  have  been  such  cases,  that  is  to  say, 
where  there  was  any  informality  in  the  manner 
of  carrying  them  out,  or  where  there  was  plainly 
an  oppressive  use  of  the  diligence  as  we  call  it. 

429.  Who  was  responsible  in  such  a  case  ?— 
Usually  the  landlora,  if  it  was  done  on  his  em- 
ployment. If  the  slip  was  either  by  him  or  by 
anyone  acting  for  him  he  would  be  responsible. 

430.  If  he  nad  applied  to  the  court,  and  it  was 
the  court  that  ordered  the  sequestration,  could 
the  landlord  be  made  responsible  ? — That  would 
depend  upon  the  ground  on  which  damages  were 
claimed.  Usually  the  application  was  made,  as 
it  was  termed,  periculo  petentisy  at  the  landlord's 
own  hazard,  but  if  he  made  any  statement  that 
was  incorrect  and  misled  the  judge,  he  would 
have  to  suffer  for  it.  If,  on  the  other  hand,  there 
was  some  slip  which  was  not  his,  or  some  error  on 
the  part  of  the  judge,  that  would  not  have  ren- 
dered him  liable. 

431.  There  was  more  security,  was  there  not, 
for  the  tenant  that  the  proceedings  should  be 
conducted  regularly  and  prudently  under  this 
law,  than  under  the  English  law  of  distress  ? — 
Certainly,  because  the  landlord  had  no  right  in 
Scotland  to  touch  anything  at  his  own  hand.  Of 
course  the  judge  took  the  best  means  that  were 
in  his  power  of  seeing  that  there  was  no  exces- 
sive use  of  the  diligence.  I  may  also  mention 
that  when  a  sequestration  was  currente  terminoy 
during  the  nmning  of  the  term,  it  was  competent 
for  the  tenant  to  tender  caution  or  security  if  he 
pleased. 

432.  Had  the  landlord  any  discretion  as  to 
accepting  it,  or  was  it  settled  by  the  court  ? — It 
was  required  to  be  sufficient  to  the  satisfaction 
of  the  court 

433.  In  fact,  the  court  stepped  in  as  soon  as 
C  4  application 


Digitized  by 


Google 


24 


MINUTES  or  BTIDKNCB  TAKEN  BEFORE  THE 


80  March  1882.] 


The  Eight  Hon.  J.  B.  Balfour,  m.p. 


{^Continued. 


f 

h 
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application  was  made  by  the  landlord^  and  after 
that  the  landlord  'could  take  no  step  except 
through  the  court?— That  was  so.  In  short, 
down  to  the  time  when  the  landlord  used  his 
sequestration,  his  right  was  a  mere  general  and 
tacit  right,  practically  a  right  to  prevent  anybody 
else  taking  the  things  away. 

434.  It  was  a  protection  to  the  landlord  against 
other  creditors  rather  than  an  enjoyment  of  the 
landlord's  own  right  ? — That  is  so ;  it  was  a  mere 
security  down  to  the  time  when  he  sequestrated. 

435.  Would  a  long  time  have  elapsed  between 
the  sequestration  and  taking  the  initial  steps  of 
the  sequestration  and  the  final  sale  of  the  pro- 
Tierty  ? — I  am  not  sure  as  to  the  particular  tmie, 
but  a  reasonable  time  was  always  given. 

436.  Would  you  state  generally,  if  you  are 
able  to  inform  the  Committee  upon  that  point, 
what  are  the  distinctions  between  hypothec  and 
the  English  law  of  distress  ? — My  knowledge  of 
the  English  law  of  distress  is  necessarily  general, 
but  I  may  point  out  one  or  two  matters  in  which 
there  does  appear  to  be  a  distinction.  I  under- 
stand, in  the  first  place,  that  distress  is  not  pro- 
perly a  right  of  securitv ;  it  does  not,  like  the 
aw  of  hypothec,  proceed  upon  the  notion  of  there 

being  a  tacit  pledge ;  it  is  simply  a  right  of  seizure, 
and  that  is  one  of  the  reasons,  as  I  understand  it, 
why  the  landlord  cannot  distrain  until  the  rent  has 
become  due.  That  is  one  point  of  distinction, 
because  from  the  fact  that  hypothec  is  a  security, 
it  follows  that  you  can  sequestrate  in  security, 
even  during  the  running  of  the  term,  although 
you  cannot  make  it  effectual  by  sale  until  tne 
term  has  passed.  In  the  second  place,  I  under- 
stand that  a  landlord  in  England  may  distrain  at 
his  own  hand  without  judicial  authority ;  as  I  have 
already  pointed  out,  that  is  not  so  in  tiie  case  of 
Scotland.  Then,  in  the  third  place,  I  under- 
stand that  the  right  of  distress  extends  not  only  to 
the  goods  of  the  tenant,  but  also  (apart  from  cer- 
tain statutory  exemptions)  to  all  goods  that  are 
found  on  the  subject.  Further,  I  understand 
that  according  to  the  English  law  of  distress,  the 
landlord  was  not  entitled  to  follow  distrained 
goods  which  had  been  sold  in  bon&fidey  and  re- 
moved from  the  farm.  As  I  have  already  ex- 
plained, until  the  Act  of  1867  made  an  alteration 
m  the  law,  the  landlord  in  Scotland  could  follow 
the  crop  and  attach  it,  and  get  it  brought  bac^ 
unless  it  had  been  sold  in  bulk  in  open  market. 

Mr.  Heneage. 

437.  Could  he  also  sell  stock  on  the  land  that 
was  there  for  agistment  before  the  Act  of  1867  ? 
— That  was  one  of  the  moot  points ;  I  should 
hardly  like  to  say  how  it  was. 

438.  In  1867  there  was  a  clause  put  into  the 
Act  in  order  to  prevent  that? — Yes  ;  Clause  5 
was  introduced  in  order  to  remove  the  doubt. 
It  was  rather  a  moot  point,  and,  accordingly,  this 
and  one  or  two  other  clauses  were  inserted  to 
remove  doubts.  Current  leases  were  not  ex- 
cluded from  their  operation. 

Chairman. 

439.  Will  you  kindly  read  the  clause  with  re- 
gard to  cattle  taken  in  agistment? — It  is  Sec- 
tion 5  :  ''In  the  event  oime  tenant  or  lessee  of 
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any  farm  or  lands  having  received  and  taken 
thereqp  to  be  grazed  or  fed  any  sheep,  cattle,  or 
other  live  stock  belonging  to  any  other  person, 
and  having  agreed  with  the  owner  of  the  same 
for  a  bona  fide  payment  equal  to  the  just  value  of 
such  grazing  or  feeding,  such  sheep,  cattle,  or 
stock  shall  be  liable  to  the  hypothec  of  the  land- 
lord, lessor,  or  person  entitled  to  the  rent  of  the 
farm  or  lands  to  the  extent  of  the  amount  of  such 
payment,  and  no  further  ;  provided  always  that 
so  long  as  any  portion  of  such  sheep,  cattle,  or 
other  hve  stock  shall  remain  on  the  farm  or  lands, 
the  hypothec  over  such  portion  shall  continue  to 
the  full  extent  of  the  payment  originally  agreed 
upon  for  the  grazing  or  feeding  oi  the  whole  of 
such  sheep,  cattle,  or  other  live  stock ;  and  that 
in  the  extent  of  the  removal  of  the  sheep,  cattle, 
or  other  live  stock,  or  any  portion  thereof,  from 
the  farm  or  lands,  the  rij^ht  of  hypothec  shall, 
so  long  as  the  payment  or  any  part  thereof  shall 
remain  unpaid,  continue  to  apply  to  such  sheep, 
cattie,  or  other  live  stock  to  the  extent  of  the 
amount  of  the  payment,  or  such  part  thereof  as. 
shall  be  unpaid." 

440.  That  was  rather  an  explanatory  clause, 
was  it  not? — I  think  it  would  be  more  correct  to 
say  it  was  declaratory  than  that  it  altered  the 
law,  because  it  was  one  of  those  moot  points 
which  caused  doubt.  I  have  already  statea  that 
this  Aet  also  provided  that  any  crop  whicli  was 
sold  in  good  faith  and  removed  ^m  the  farm,  was 
no  longer  to  be  attachable,  or  distrainable,  as  it 
would  be  called  in  England,  provided  always  that 
it  had  been  really  sold  in  good  faith.  That  is 
Section  3 ; '  it  is  rather  a  long  section,  but  that  is 
the  substance  of  it. 

441.  We  now  know  the  point  of  distinction 
between  the  English  law  of  distress  and  the 
Scotch  law  of  hypothec.  Are  there  any  further 
further  distinctions  ? — I  imderstand  that  the  law 
of  distress  in  England  was  originally  merely  a 
right  of  seizure,  and  that  it  was  only  by  statute 
that  the  right  of  sale  was  added  or  attached  to  it, 
whereas  in  Scotiand,  while  hypothec  was  prac- 
tically a  general  right  of  pledge,  it  was  always 
convertible  into  a  specific  right  over  the  par- 
ticular articles  by  sequestration,  and  these  again 
were  converted  into  money  by  sale. 

442.  Has  your  attention  at  all  been  given  to 
the  point  as  to  whether,  according  to  the  English 
law,  longer  arrears  of  rent  could  be  secured  by 
process  of  law  of  distress  than  in  Scotland  by 
hypothec? — Yes,  I  understand  there  is  a  very 
material  distinction  with  regard  to  that.  I  under- 
stand that  the  English  law  gives  the  right  to  the 
landlord  to  distrain  for  arrears  extending  back  to 
six  years,  whereas,  as  I  have  already  pointed 
out,  in  Scotiand  hypothec  would  be  practically 
limited  to  one  vear.  Not  formally,  because  while 
under  the  old  law  the  crop  could  only  be  seques- 
trated for  the  rent  of  the  year  in  which  it  grew^ 
it  could  be  sequestrated  for  that  rent  so  long  as 
it  (the  crop)  was  extant  on  tiie  farm.  Then  tiie 
time  for  sequestrating  was  limited  to  three 
months  after  the  last  term  of  payment,  in  the 
case  of  crop,  as  it  always  had  been  in  the  case  of 
stock,  so  that  it  was  a  much  smaller  range  of 
time  than  in  England.  Though  under  the  old 
Scottish  law,  if  you  found  the  crop,  no  matter 
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how  many  years  after,  yon  could  have  attached 
it  for  the  rent  of  the  year  in  which  it  grei;^;  but 
I.  should  think  it  would  be  very  seldom  that, 
after  the  second  year,  at  all  events,  there  would 
be  any  crop  extant ;  and  now  that  the  power  is 
limited  by  the  Act  of  1867,  it  may  be  said  that 
hypothec  is  not  practically  available  for  arrears 
older  than  the  last  year's  rent. 

443.  Then  in  that  respect  the  English  law 
would  be  much  more  injurious  to  the  other 
creditors  than  the  Scotch  law  ? — It  would. 

444.  Does  that  exhaust  the  distinctions  be- 
tween the  English  and  the  Scotch  law  as  far  as 
you  are  prepared  to  lay  them  before  the  Com- 
mittee ? — So  far  as  I  am  aware,  it  does.  I  may 
mention  that  the  old  law  of  Scotland,  prior  to 
the  beginning  of  the  17th  century,  had  a  law 
of  distress  very  much  like  that  of  England. 
The  old  method  of  recovering  rent  was  by 
what  was  called  a  Brieve  of  Distress.  It  was 
a  form  of  writ;  the  superior  could  use  that 
brieve  of  distress  for  recovering  his  feu  duties ; 
and  the  landlord,  by  analogy  or  by  custom,  was 
authorised  to  use  it  for  the  recovery  of  his  rent. 
That  was  traceable  to  the  time  when  the  laws 
of  England  and  Scotland  were  much  more  similar 
than  they  afterwards  became.  Scotland  derived 
a  great  deal  of  its  law  from  France,  or  from  the 
[Roman  law  mediately  through  France,  and  it  was 
about  the  end  of  the  first  quarter  of  the  17th 
century  that  we  first  find  the  term  "hypothe- 
cate" used  in  the  law  of  Scotland  We  find  it 
first  as  a  verb,  and  then  after  that  the  right  grew 
up,  not  by  any  statute,  but  by  custom. 

445.  Will  you  mention  the  other  amending 
Act  ?— It  was  rather  an  abolishing  Act.  It  was 
the  Act  of  1880,  the  43rd  of  Victoria,  chapter 
12,  and  was  entitled  '^An  Act  to  abolish  the 
Landlord's  Right  of  Hypothec." 

Sir  Gabriel  Goldney. 

446.  Does  that  extend  to  urban  as  well  as  agri- 
cultural holdings  ? — No,  purely  to  agricultural ; 
the  urban  law  has  remained  throughout  the  same. 
This  Act  applies  only  to  agricultural  holdings 
exceeding  two  acres  in  extent,  and  it  does 
not  apply  to  land  held  under  any  lease,  writing, 
or  bargain  current  at  the  date  of  the  commence- 
ment of  the  Act,  so  that  existing  leases  were  pro- 
tected from  its  operation ;  and  therefore,  as  regards 
existing  leases,  the  law  as  I  have  now  described 
it,  is  still  in  force.  It  is  right  to  say,  that  under 
this  Act  there  are  certain  countervailing  or  com- 
pensatory rights  given  to  the  landlord,  which  I  per- 
haps ouffht  to  explain,  although  they  are  a  little 
technic^.  It  is  provided  by  section  2  of  the  Act, 
that  the  landlord  shall,  after  its  commencement, 
have  the  same  rights  and  remedies  against  his 
tenant  when  six  months'  rent  is  due  and  unpaid 
as  is  now  provided  by  the  law  of  Scotland  where 
12  months'  rent  is  due  and  unpaid,  and  shall  also 
have  the  same  rights  and  remedies  against  the 
tenant  when  12  months'  rent  is  due  and  unpaid  as 
now  provided  by  the  law  of  Scotland  when  two 
years'  rent  is  due  and  unpaid,  subject  to  a  variety 
of  somewhat  technical  qualifications.  To  state 
the  substance  of  that  alteration  shortly,  it  is 
this.  The  remedy  which  the  landlord,  prior  to 
this  Act,  had  when  12  months'  rent  was  unpaid^ 
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was    to    raise    an    action    before    the    Judge 
Ordinary  and  get  a  decree  of  removing  against 
the  tenant,  unless  the  tena7it  found  caution  or 
security  for  the  rent  which  was  due,  and  for  the 
rent  of  the  next  five  crops.     The  effect  of  the 
Act  of  1880  is  tbat  now,  under  new  leases,  where 
a  tenant  is  six  months  in  arrear,  it  would  be  com- 
petent for  the  landlord  to  go  to  the  Judge  Ordi- 
nary, who  would  decree  that  the  tenant  should 
either  pav  his  rent  or  find  security  for  the  arrears 
and  for  the  next  year's  rent,  or  be  removed.    The 
number  of  years  for  the  rent  of  which  caution  can 
be  demanded  is  reduced  from  five  to  one.     Then 
the  next  part  provides  as  to  accelerating,vif  I  may 
say  so,  from  two  years  to  one,  the  rights  which 
the  landlord  formerly  had.     The  right  which  the 
landlord  formerly  had  in  a  case  where  t^'o  years 
were  in  arrear  was  this.     Under  the  old  common 
law  of  Scotland,  enforced  and  repeated  by  an 
Act  of  Sederunt,  or  rule  of  court,  passed  in  1756, 
it  was  competent  for  the  landlord  to  irritate  the 
tenant's   lease  ;    that   is   to   say,   to   declare  it 
annulled  or  forfeited  when  the  tenant  ran  two 
years   into    arrear.      That  was    also .  the    case 
with  regard  to  feu  duties  due  under    a   Feu 
Charter,   to   which  the  tenancy  had   originally 
considerable    analogy.     Accordingly    the   lana- 
lord  could,  where  there  were  two  years'  arrears, 
go  before  the  J  udge  Ordinary,  or  the  Supreme 
Court,  if  he  pleased,  to  have  the  tenancy  declared 
at  an  end,  unless  the  .tenant  paid  his  rent ;  and 
the  effect  of  this  statute  will  be  to  accelerate 
that  right  from  two  years  to  one;  so  that,  as  I 
read  the  Act,  it  would  now  be  in  the  power  of 
the  landlord,  where  a  tenant  had  got  one  year's 
rent  into  arrear,  to  'get  the  lease  declared  at  an 
end,  uiiless  before  judgment  was  pronounced  the 
tenant  paid  his  rent.     I  suppose  the  notion  of 
the  Act  was   that  as   the   landlord   was  being 
deprived  of  his  rights  of  sale  and  payment  under 
his  hypothec,  he  should  get  a  more  speedy  right 
of  removing  the  tenant  and  of  re-entering  to  the 
land. 

447.  I  think  you  have  told  us  that  this  is  what 
you  called  the  compensatory  part  of  the  Act? — 
Yes,  so  far  as  it  was  intended  to  give  the  land- 
lord readier  right  of  irritancy  and  re-entry  by 
two  modes  of  accelerating  certain  old  remedies 
which  the  landlord  had. 

448.  Will  you  state  to  the  Committee  the 
general  effect  of  the  Act? — The  general  effect  of 
the  Act  is  to  abolish  hypothec  altogether  as 
regards  future  leases,  so  that,  as 'regards  leases 
made  after  the  Act  of  1880  came  into  operation, 
there  is  no  hypothec  ;  but  the  readier  means  of 
of  obtainino:  re-entry  will  come  in  its  place. 

449.  Otherwise  we  may  take  it  that  that  law 
is  swept  away? — Yes,  as  regards  future  leases  it 
is  entirely  swept  away  in  the  case  of  agricultural 
subjects  over  two  acres  in  extent  Of  course  it 
still  remains  untouched  as  regards  urban  holdings. 

450.  What  were  the  objections  to  the  law  of 
hypothec  ? — The  objections  usually  made  against 
the  law  were  various.  In  the  first  place  it  was 
maintained  by  those  who  objected  to  it,  that  it 
gave  an  unfair  preference  to  the  landlord  over 
the  tenant's  other  creditors.  That  probably  at 
one  time  was  not  of  very  great  importance,  be- 
cause^  whilst  agriculture  was  simple  and  primitive, 
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Sir  Gabriel  Goldney — continued* 

the  tenant  probably  had  few  other  creijitors  than 
the  landlord.  He  had  no  manure  bill,  and  no 
feeding  stuff  bill,  and  very  little  to  pay  except 
current  expenses ;  but  when  agriculture  became 
much  more  of  a  business,  and  there  were  other 
creditors  who  often  contributed  as  largely  as  the 
landlord  did  by  hiring  his  land  to  the  raising  of 
the  crops;  when  the  manure  bill,  the  bill  for 
feeding  stuffs  or  seeds,  or  many  other  things, 
was  as  large  as  the  rent,  it  was  thought  to 
be  hard  that  the  landlord  should  have  a  pre- 
ference for  what  he  contributed  towards  the 
production  of  the  crop  over  others  who  perhaps 
contributed  as  much.  That  was  the  first  objec- 
tion commonly  stated.  Then  it  was  also  thought 
by  many  persons  that  the  effect  of  hypothec 
was  to  stimulate  an  unhealthy  competition  for 
farms.  It  was  asserted  that,  in  consequence 
of  the  landlord  having  a  preferable  security 
over  whatever  was  found  on  the  farm,  he  did 
not  look  so  much  to  the  solvency  or  the  re- 
sponsibility of  his  tenant,  as  he  would  otherwise 
have  done,  feeling  sure  that  he  would  be  paid, 
whatever  happened  to  others.  I  should  say  that 
as  regards  most  landlords  this  assertion  would  not 
be  correct,  because  they  generally  had  regard  to 
the  character  and  solvency  of  the  tenant;  but 
probably  the, assertion  was  not  in  all  cases  with- 
out foundation.  Of  course,  one  of  the  results 
was  suoposed  to  be  to  raise  the  rents.  It  was 
believed,  that  by  persons  who  had  no  particular 
mean^^  of  payment  being  brought  into  compe- 
tition, the  number  of  competitors  was  increased, 
and  the  rents  augmented.  It  was  alleged  that 
many  of  the  competitors  not  having  ordinary 
means  of  carrying  on  tbsir  farms  would  be 
disposed  to  speculate  by  offering  to  pay  higher 
rents  than  thoroughly  solvent  tenants  would 
have  done.  It  was  said  that  it  did  not  matter 
much  to  them  whether  the  rents  were  paid 
or  not.  If  they  succeeded  it  was  all  very 
well,  and  if  they  failed  they  had  nothing 
to  lose,  and  accordingly  it  was  supposed  by 
many  that  the  tendency  was  to  increase  the  rents 
beyond  the  real  value  of  the  land.  It  was  also 
thought  by  some  people  that  hypothec  prevented 
the  tenants  getting  credit  elsewhere ;  I  do  not 
know  whether  that  was  so  or  not,  but  some  people 
thought  that  it  diminished  their  banking  facilities. 

Mr.  Heneage, 

451.  Was  that  so  as  a  fact  ? — It  was,  of  course, 
very  difficult  to  know.  It  was  denied,  and  it  was 
hardly  susceptible  of  proof.  Many  of  the  objections 
were  not  very  susceptible  of  proof;  they  were 
rather  statements  of  the  natural  effects  of  the  law. 

Chairman. 

452.  Was  there  much  credit  given  to  tenants 
in  Scotland  before  the  year  1880 ;  were  there 
many  bills  afloat  ? — I  believe  so.  They  dealt  a 
great  deal  in  bills  ;  perhaps  too  much.  In  some 
places  I  have  heard  it  frequently  stated  that  in 
Scotland  there  was  far  more  bilUdealing  amongst 
the  tenants  than  was  common  in  £ngland. 

453.  Was  that  before  the  abolition  of  the  law 
of  hypothec  ? — Yes. 

454.  Do  you  happen  to  know  whether  the  rate 
of  interest  was  generally  very  high  ? — I  suppose 
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these  are  practical  matters  as  to  which  I  can  only 
repeat  what  I  have  heard  from  others,  but  I  am 
not  aware  that  there  was  any  serious  difficulty 
experienced  in  good  tenants  getting  credit. 

Mr.  Heneage. 

455.  Was  not  this  the  case  that  one  bill  was 
made  to  do  service  for  a  good  many  ? — Yes,  there 
was  a  great  deal  of  mutual  accommodation  in 
some  parts  of  Scotland,  particularly  in  the  north, 
and  amongst  those  who  dealt  in  cattle. 

Chairman. 

466.  Is  there  anything  that  you  would  wish  to 
add  to  your  evidence  with  regard  to  the  objec- 
tions to  the  law  of  hjrpothec  in  Scotland,  or  in 
answer  to  those  objections  ?  —  Some  people 
thought  that  it  also  encouraged  the  practice  of 
giving  too  long  credit  for  rents.  That  was  called 
back-renting;  that  is  to  say,  instead  of  stipulating 
that  the  rents  should  be  paid  at  the  legal  terms 
(which  was  very  seldom  done),  or  giving  credit 
until  the  crop  was  reaped,  it  was  not  uncommon 
to  give  12,  15,  and  sometimes  even  21  months' 
credit  for  rents.  Some  people  thought  that  the 
law  of  hypothec  rather  encouraged  too  long  credit 
being  given.  Whether  that  was  so  or  not  1  cannot 
tell.  These  are  the  objections  which  were  com- 
monly stated :  but  it  is  only  right  to  say  that  to 
each  of  them  an  answer  was  given  by  persons  who 
held  a  different  view.  It  was  said  as  regards  the 
dealers  in  manures,  feeding  stuffs,  and  the  like, 
that  in  point  of  fact  they  did  not  lose  more  than 
other  traders,  and  it  was  also  suggested  that  they 
should  not  give  credit.  Then  it  was  said  by  those 
who  took  what  may  be  called  the  landlord's  view 
of  the  question,  that  the  landlord's  position  wag 
different  from  theirs,  because  the  landlord  had 
parted  with  his  property  for  a  considerable  time, 
and  had  not  the  same  facilities  for  terminating  his 
dealings  with  the  tenant  as  those  who  need  not 
trust  him  longer  than  they  pleased.  Then,  with 
reference  to  the  raising  of  rents,  it  was  said  that 
the  landlords  did  not,  in  point  of  fact  rely,  as  a 
general  rule,  exclusively  or  chiefly  upon  their  hy- 
pothec, but  that  they  had  regard  to  the  character 
and  the  solvency  of  the  tenant.  Certainly  I  should 
say  it  was  much  more  common  for  landlords  and 
those  acting  for  them  in  letting  a  farm,  to  con- 
sider the  character  and  solvency  of  the  tenant 
than  to  disregard  it.  They  did  not  look  only  to 
the  amount  which  a  man  offered,  but  generally 
chose  the  man  who  was  likely  to  be  a  good  tenant. 
At  the  same  time  I  have  no  doubt  that  there  were 
cases  in  which  the  law  of  hypothec  was  too  much 
relied  on. 

457.  Can  you  give  any  evidence  to  the  Com- 
mittee as  to  whether  that  point  was  looked  upon 
differently  in  the  case  of  small  and  large  farmers? 
— Yes,  I  was  going  to  mention  that  as  one  of 
the  answers  to  those  who  objected  to  hypothec 
It  was  said,  and  there  is  no  doubt  there  was 
truth  in  the  observation  so  far,  that  it  gave 
opportunity  to  men  of  industry,  ability,  and  cha- 
racter, but  of  small  means,  to  become  farmers 
and  to  get  on  in  the  world ;  that  men  who  had 
perhaps  been  small  croflers,  as  they  are  called 
m  Scotland,  or  even  farm  grieves  or  labourers, 
were    enabled,    by    the  law    of   hypothec,   to 

become 


Digitized  by 


Google 


SELECT  COMMITTEE   ON  LAW  OP   DISTRESS. 


27 


30  March  1882.] 


1'hft  Eight  Hon,  J.  B.  Balpoxtb,  m.p. 


{Continued. 


Chairman — continued. 

become  tenants^  so  that  it  was  rather  in  favour 
of  the  smaller  and  poorer  class  of  tenants.  This 
was  said  to  be  true»  especially  in  the  case  of 
improving  leases  in  the  north  of  Scotland.  But  I 
think  that  the  opinion  among  the  farmers,  both 
small  and  large,  was  adverse  to  hypothec.  I 
know  it  was  onen  said  that  it  was  the  case  of  big 
tenants  against  little  ones;  that  large  tenants 
possessed  of  ample  means  and  able  to  give  good 
security,  did  not  need  the  credit  which  the  law  of 
hypothec  led  to  being  given,  and  preferred  to 
limit  the  competition  for  farms  by  obtaining  the 
abolition  of  hypothec.  Still  I  do  not  consider  it 
doubtful  that  tenants  as  a  class  were  adverse  to 
hypothec. 

458.  Is  there  a  large  number  of  those  small 
crofters  who  have  become  tenants  ? — I  should 
think  there  were  in  Scotland  a  very  considerable 
number.  Of  course,  again,  there  were  others 
who  said  that  the  very  assertion  of  that  advan* 
tage  amounted  to  a  repetition  of  one  of  the  points 
of  objection,  viz.,  that  men  without  capital  were 
enabled  to  enter  into  competition.  In  short  it  is 
just  one  of  those  things  as  to  the  effect  of  which 
different  people  might  draw  different  conclusions. 

459.  What  can  you  statue  to  the  Committee 
with  reference  to  the  probable  practical  effect 
upon  the  position  and  feelings  of  landlord  and 
tenant  by  abandoning  hypothec? — There  is  very 
little  opportunity  of  speaking  from  experience  on 
that  matter,  because  it  is  only  two  years  since 
hvpothec  was  abolished,  and  as  it  has  only  been 
aoolished  with  respect  to  future  leases,  there  has 
been  very  slight  experience  of  it  It  must  also 
be  kept  in  view  that  those  two  years  have  been 
^ears  of  most  exceptional  depression,  and,  accord- 
mgly,  it  would  be  difficult  to  say  whether  the 
fauure  to  get  the  old  rents  has  been  due  in  any 
degree  to  the  abolition  of  the  law  of  hypothec,  or 
whether  it  has  been  due  solely  to  the  prevalent 
amcultural  depression.  But  those  who  were 
adverse  to  the  abolition  of  the  law  thought  that 
it  would  lead  to  the  landlords  either  insisting  on 
what  would  practically  amount  to  a  pre-payment 
of  rents,  or  to  their  demanding  security.  As  I 
have  already  stated,  the  custom  hitherto  in  Soot- 
land  has  been  to  give  the  tenant  six  months',  and 
very  often  more,  credit  for  the  rent ;  and  I  believe 
it  was  not  uncommon  when  leases  were  being 
granted,  while  the  agitation  against  hypothec 
was  goinff  on,  to  stipulate  that,  in  the  event 
of  hypothec  being  abolished,  the  payment  of 
rent  should  be  accelerated  ;  that  is  to  say,  that  less 
credit  should  be  ^iven.  I  have  also  heard  it 
stated,  although  this  is  a  matter  more  for  prac- 
tical persons  than  for  me,  that  in  leases  granted 
in  some  parts  of  the  country  since  the  Act 
of  1880  passed,  there  has  usually  been  a 
stipulation  for  fore-hand  rent,  as  it  is  called. 
That  would  mean  that  a  man  who  entered 
at  Martinmas  into  an  arable  farm,  instead 
of  not  paying  for  a  year  or  15  months  afterwards, 
would  be  asked  to  pay  the  first  half  year's  rent 
before  he  could  reap  a  crop. 

Mr.  Blennerhassett 

460,  Are  you  aware  that  what  is  called  fore- 
hand letting  in  Scotland  is  the  usual  system  in 
England  ? — I  believe  so.     Of  course  there  are 
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various  degrees   of  fore- hand   renting  ;   but   I 
think  the  term  fore-hand  rent  is  usually  applied 
to  all  rents  which  are  payable  before  the  crop  is 
reaped. 

Mr,  Duckham. 

461.  At  the  end  of  the  first  aix  months?— 
Yes. 

Mr.  Pease. 

462.  Is  not  the  Martinmas  rent  payable  six 
months  after,  or  do  they  have  six  months'  credit 
given  without  any  stipulation? — It  is  almost  the 
invariable  custom  for  a  tenant  to  enter  upon  arable 
land  at  M  artipmas,  that  is,  the  1 1th  of  November, 
and  if  he  entered  at  that  time,  apart  from  stipu- 
lations, his  first  half  year's  rent  would  be  due  at 
Whitsunday,  the  15th  of  May  thereafter,  and 
the  second  at  the  Martinmas  following,  the  11th 
of  November;  so  that,  apart  from  stipulations, 
the  law  would  make  him  pay  the  first  half  year's 
rent  before  he  had  reaped  the  crop,  and  the  second 
immediately  after. 

463.  When  you  use  the  term  fore-band  rent, 
it  is  not  forehand  but  paying  on  the  nail  ? — Yes. 
I  merely  use  a  common  expression.  It  is  not 
strictly  an  accurate  term  ;  it  is  usually  calied  fore- 
hand rent,  because  it  is  payable  before  a  crop  was 
reaped. 

Mr.  Goldney. 

464.  The  Act  did  not  come  into  operation,  did 
it,  until  the  11th  of  November  1881? — That  is 
so,  but  of  course  it  would  immediately  begin  to 
affect  the  new  contracts.     I  have  been  told  by 

gentlemen  from  various  parts  of  the  country  that 
le  difficulty  of  obtaining  tenants  on  any  terms 
has  been  so  great,  owins  to  the  prevalent  agricul- 
tural depression,  that  the  Act  has  not  as  yet  had 
much  practical  effect.  I  should  say  it  would  be 
quite  impossible  to  speak  confidently  from  any 
experience  that  has  yet  been  had. 

Chaihnan. 

465.  Circumstances  have  been  so  abnormal  that 
it  would  certainlv  be  very  difficult  to  say  in  any 
case  whether  it  had  had  that  result  ? — 1  es,  and 
those  who  would  attribute  the  lowering  of  rents 
to  that  cause  might  find  themselves  met  by  those 
who  ascribed  the  change  to  other  causes;  and  those 
who  were  against  the  abolition  of  the  law,  thinking 
that  it  would  lead  either  to  fore-handing  of  rents 
or  to  the  demanding  of  security,  would  still  main- 
tain that  that  would  be  its  ultimate  result  under 
normal  conditions;  but  that  landlords  are  now 
so  glad  to  get  tenants  on  any  terms  that  it  has 
not  yet  begun  to  operate. 

466.  What  was  the  date  when  the  Act  came 
into  force? — It  came  into  force  on  the  11th  of 
November  1881;  but  from  the  time  that  it 
passed  people  would  begin  to  contract  with  a 
view  to  it,  no  doubt. 

467.  With  regard  to  contracts  made  between 
the  passing  of  ihe  Act  and  the  time  when  the 
Act  came  into  force,  would  those  be  under  the 
old  or  the  new  system  ? — They  would  be  under 
the  old  system,  because  the  Act  came  into  opera- 
tion on  the  11th  of  November  1881,  and  it  is 
declared  not  to  apply  to  leases  made  or  current 
at  that  date. 

d2  468.  Are 
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468.  Are  there  many  complaints  made  in 
Scotland  of  the  operation  of  the  existing  law  of 
hypothec  as  regards  urban  tenancies? — I  do  not 
think  so  as  regards  urban  tenancies. 

469.  Nor  as  regards  tenancies  under  two 
acres  ? — No  ;  of  course  the  amount  of  credit  that 
any  one  would  have  in  respect  of  such  a  holding 
would  be  small.  In  fact,  many  people  think  in 
the  case  of  urban  tenancies  that  it  is  rather  an 
advantage  as  enabling  the  poorer  classes  to  get 
credit  for  their  rents;  and  that  its  abolition 
might  lead  to  the  pre-payment  of  rents  being 
asked.  Furniture  is  a  good  security,  and  if  there 
was  not  that  security  the  tenant  would  probably 
be  asked  to  pay  his  rent  in  advance.  The  objec- 
tion which  nas  been  urged  against  the  law  of 
agricultural  hypothec  did  not  apply,  because  such 
people  have  very  few  creditors  ;  usually  they 
nave  not  creditors  who  have  contributed  in  any 
material  degree  to  the  production  of  what  is  in 
the  house ;  it  is  not  like  the  case  of  a  manure 
merchant  and  a  seed  merchant,  and  others  of  that 
class  in  agricultural  holdings. 

470.  Have  there  been  no  complaints  as  to  the 
incidence  of  sequestration?—!  would  not  under- 
take to  say  that  there  has  been  none ;  but  I  do  not 
think  I  have  heard  anything  that  amounted  to  a 
serious  complaint  in  regard  to  urban  holdings* 
I  have  rather  heard  it  put  in  this  way :  that  if 
the  law  was  abolished  as  to  agricultural  holdings, 
logical  consistency  should  lead  to  its  being 
abolished  as  to  urban  tenements  too,  but  I  think 
that  the  persons  most  interested  would  prefer 
it  to  be  maintained  as  to  urban  tenements  ;  cer- 
tainly the  poorer  classes  would. 

Mr.  Bidden. 

471.  That  is  the  case  of  the  small  tenant 
again  ? — Yes,  that  is  quite  true ;  but  with 
regard  to  agricultural  hypothec,  I  think  that  both 
classes  of  tenants,  both  small  and  large,  are  agreed 
in  being  against  the  law. 

Chairmaru 

472.  How  did  the  law  aifect  the  payment  of 
taxes  and  rates  ? — The  Crown  taxes  are  prefer- 
able. In  reference  to  other  taxes,  there  are 
various  provisions  in  different  local  Acts  as  to 
preferences. 

473.  In  England,  if  I  am  not  mistaken,  the 
law  of  distress  applies  to  taxes,  so  that  that 
property  can  be  seized  under  the  law  of  distress 
for  taxes  and  tithes  and  rates ;  also  is  that  so  in 
Scotland  under  the  law  of  hypothec  ? — No,  the 
law  of  hypothec  is  merely  for  securing  the  land- 
lord's rent,  and  nothing  else. 

474.  So  that  the  difficulties  which  arise  under 
the  law  of  distress  with  regard  to  rates  and  taxes 
and  tithes,  have  no  analogy  in  Scotland  ? — No ; 
1  do  not  think  there  would  be  any  analogy.  We 
should  not  feel  the  difficulties  which  you  indicate. 

Mr.  Salt. 

475.  The  law  of  distress  in  England  rests, 
does  it  not,  upon  a  great  number  of  Acts  of 
Parliament,  besides  the  great  mass  of  the  common 
law,  but  from  what  you  have  told  us,  I  presume 
that  is  not  the  case  with  regard  to  the  law  of 


Mr.  Salt — continued. 

hypothec? — Down  to  the  year  1867  it  was 
entirely  at  common  law,  that  is  to  say,  it  was 
consuetudinary  until  the  amending  Act  of  1867, 
and  then  the  Act  of  1880  made  new  provisions 
with  respect  to  it. 

476.  So  that,  in  fact,  the  law  of  hypothec, 
as  a  a  matter  of  practice,  was  much  simpler  than 
the  English  law  of  distress  which  is  rather 
complicated  ? — I  understand  it  to  have  been  so. 
Of  course,  in  mentioning  the  Act  of  1867, 1  am 
not  leaving  out  of  view  certain  earlier  statutes 
which  regulated  the  procedure  as  to  hypothec ; 
but  the  right  of  tacit  pledge  which  was  supposed 
to  exist,  depended  entirely  on  common  law. 

477.  Does  the  old  law  of  distress  which  you 
mentioned  as  existing  by  common  right  in 
Scotland  at  one  time  in  any  sense  obtain  at  the 
present  time  ? — No,  it  disappeared  at  the  end  of 
the  16th  century.  I  do  not  think  there  are  any 
traces  of  it  after  that  time. 

478.  Then  it  is  not  in  existence  in  any  sense 
whatever  ? — No. 

479.  You  have  been  asked  questions  vrith 
regard  to  how  far  it  might  be  desirable  to  con- 
solidate the  law  of  distress  in  England.  Did 
the  question  of  the  desirability  of  a  consolidation 
of  the  law  of  hypothec  never  arise  in  Scotland  ? 
— No ;  it  was  thought  more  expedient  to  abolish 
it. 

480.  With  regard  to  the  administration  of  the 
law  of  hypothec  in  urban  places,  how  is  the 
property  of  lodgers  protected  ? — That  is  one  of 
the  points  as  to  which  I  do  not  think  the  law  caa 
be  said  to  be  altogether  fixed.  It  is  not  quite 
certain  whether  it  affects  the  property  of  per- 
manent lodgers  (as  distinguished  from  persons 
coming  for  a  night  or  two)  ;  but  such  lodgers 
would  probably  be  held  to  be  protected.  The 
property  of  lodgers  at  an  inn  are  not  subject  to 
liypothec.  I  understand  you  haVe  a  statute  in 
England  upon  that  point  which  we  have  not. 

481.  There  is  no  special  statute  in  Scotland 
protecting  the  property  of  lodgers  ? — No,  it  is 
not  usual  to  attem])t  to  sequestrate  their  pro- 
perty. 

482.  In  Scotland  that  difficulty  has  not  arisen? 
—No ;  I  do  not  think  it  has  arisen  in  a  practical 
form.  There  have  been  various  questions  in 
Scotland  relating  to  hired  furniture,  which,  un- 
doubtedlv,  is  subject  to  hypothec  in  urban  tene- 
ments; that  is  to  say,  if  there  is  a  reasonable  de- 
gree of  permanency  in  the  hiring.  I  do  not  say 
that  if  lumiture  was  hired  for  equipment  for  a 
ball,  or  anything  of  that  sort,  for  a  night,  that  it 
would  be  seizable. 

483.  But  where  a  lodging-house  keeper, 
instead  of  purchasing  furniture,  hired  it,  that 
hired  furniture  would  be  liable,  would  it  not,  to 
the  law  of  hypothec  ? — Yes,  it  would. 

484.  I  tliink  I  understood  jrou  to  say  that  the 
law  of  1880,  which  abolished  the  law  of 
hypothec,  has  not  been  sufficiently  tested  as  yet 
to  afford  any  clear  evidence  as  to  its  probable 
effect? — I  think  not  The  only  thing  that  can 
be  said  to  be  a  test  of  it  is  that  before  it 
passed  on  some  estates  the  landlords  made  pro- 
yision  for  accelerating  the  payment  of  rent  in 
the  eyent  of  the  law  being  abolished,  so  as  to 
apply  to  existing  leases. 

486.  What 
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485.  What  I  understand  with  regard  to  the 
law  of  which  you  have  been  speaking,  is  thi^, 
that  if  a  tenant  is  six  months  in  an-ear  with  his 
rent,  the  landlord  can  then  give  him  notice,  and 
apply  to  the  Judge  Ordinary,  and  then  the  tenant 
is  bound  to  give  security  not  only  for  the  six 
months'  rent,  but  for  the  future  year's  rent  ? — 
For  the  arrears  of  rent,  and  one  year's  rent 
further. 

486.  If  a  whole  year's  rent  is  actually  due, 
then  the  Judge  Ordinary,  after  14  days' notice,  is 
bound  to  cancel  the  lease  ? — Yes ;  he  could  then 
remove  the  tenant  if  he  did  not  pay  before 
judgment. 

487.  If  the  tenant  does  not  pay  within  14 
days,  what  follows  ? — In  proceedings  for  annul- 
ling the  lease,  he  can  purge  the  irritancy,  as  it  is 
termed,  by  payment  before  the  decree  is  actually 
pronounced. 

488.  Practically  it  is  a  ministerial  act  of  the 
Judge  Ordinary  unless  it  is  paid ;  it  is  not  dis- 
cretionary?— That  would  be  so. 

489.  The  Scottish  law  of  hypothec  is  some- 
thing similar  to  the  existing  law  of  liypothec  in 
France,  is  it  not  ? — I  believe  it  is  substantially 
analogous  to  it.  ITiere  is  very  little  doubt  that 
both  are  derived  from  the  Roman  law,  and  our 
law  probably  is  derived  through  France,  or  pos- 
sibly through  Holland,  as  there  was  a  great  deal 
of  communication  between  Scotland  and  both  of 
these  countries. 

490.  Have  you  had  your  attention  directed  to 
the  remedy  adopted  in  the  United  States  in  lieu 
of  the  law  of  distress? — No,  I  have  not;  I  am 
quite  ignorant  of  it. 

Colonel  Brise^ 

491.  In  explaining  to  us  the  difference  between 
the  law  of  hypothec  in  Scotland  and  the  law 
of  distress  in  England,  you  stated,  did  you  not, 
that  whereas  by  the  law  of  hypothec  m  Scot- 
land, the  landlord  could  only  distrain  for  one 
year,  in  England  he  could  distrain  for  six  years? 
— Yes,  he  could. 

492.  What  is  the  state  of  the  case  as  to  ac- 
cruing" rent  ? — With  regard  to  accruing  rent,  the 
landlord  has  the  right  in  Scotland  of  sequestra- 
tion in  security,  as  it  is  called ;  that  is  to  say,  of 
putting  an  attachment  upon  the  crop  and  the 
stock  so  that  it  shall  remain  there  until  the  rent 
is  due,  when  he  can  have  a  warrant  of  sale.  He 
can  prevent  any  part  of  it  being  removed  during 
the  currency  oi  the  term,  to  await  the  time  that 
the  rent  shall  become  due,  but  he  cannot  get  a 
warrant  to  sell  it  until  the  rent  has  become  due. 

493.  It  comes  to  this,  does  it  not,  that  the  land- 
lord in  Scotland  has  power  to  claim  for  one  year's 
rent,  and  also  for  the  accruing  rent,  whatever  it 
might  be  ? — ^I  could  hardly  assent  to  the  question 
so  put;  because  distraining  involves  different 
rights  from  those  which  are  comprehended  under 
the  term  "hypothec,"  but  he  would  have  the 
rights  arising  from  hypothec  applicable  to  the 
period  that  you  mention,  which  are  somewhat 
different  from  those  of  distraint.  (X  course  my 
answer  would  also  require  to  be  qualified  thus: 
that  prior  to  1867  the  btndlord  could  sequestrate 
the  crop  of  any  year,  however  far  back,  so  long  as 
the    crop   was  extant  upon  the  ground;    out 
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there  was  a  practical  limitation  to  that,  because 
the  tenant  would  not  keep  his  crop  on  the  ground 
above  a  year  or  18  months  at  most,  and  very 
seldom  that. 

494.  With  regard  to  your  answer  on  the  sub- 
ject of  accruing  rent,  I  take  it  that  the  accruing 
rent  is  the  rent  that  is  not  due  and  not  payable 
as  jei :  but  it  is  owing  to  the  landlord,  although 
he  is  not  able  to  claim  for  it? — Yes ;  the  position 
of  the  Scotch  landlord,  whose  right  of  hypothec 
still  remains,  is,  that  he  can  sequestrate  in  secu-^ 
rity ;  he  can  apply  to  the  Judge  Ordinary  to  pro- 
nounce a  decree  of  sequestration,  preventing 
anybody  from  taking  that  scquested  crw  or  stock ; 
the  inventory  would  be  made  by  an  officer  of  the 
court,  and  no  one  would  be  entitled  to  take  the 
things  away.  But  then  he  would  not  get  a  war- 
rant to  sell  them  until  the  rent  became  due, 
because  for  all  that  could  be  seen  the  ten^t 
might  pay  when  the  rent  did  becom^e  due. 

495.  That  is  also  a  difference  between  the 
English  and  Scotch  law,  which  I  think  you 
omitted  to  mention  ? — No ;  I  stated,  or  intended 
to  state,  that  as  one  of  the  points  of  difference. 

Mr.  Bidden. 

496.  As  I  understand  it,  under  certain  circum- 
stances, a  Scotch  landlord  could  claim,  could  he 
not,  to  have  from  his  tenant  a  security  for  five 
years'  rent  ? — Yes. 

497.  Is  that  law  still  in  existence? — That  is 
how  I  read  this  statute. 

498.  You  understand  that  it  still  exists? — ^I 
understand  so.  The  provisions  of  the  Act  of 
Sederunt  of  1756  say  in  substance  that  where 
the  tenant  has  got  one  year's  rent  into  arrear,  an 
application  may  be  made,  either  for  payment  or 
for  caution,  not  only  for  the  rents  due,  but  for 
the  next  five  years'  rents.  Then,  the  Act  of 
1880  says  that  whatever  remedies  the  landlord 
previousljr  had  on  the  expiry  of  one  year,  the 
tenant  being  in  a/rear,  shall  now  apply  where 
the  tenant  is  six  months  in  arrear,  subject  to  cer- 
tain provisoes,  one  of  which  is  that  the  number  of 
future  years  for  wbich  caution  can  be  demanded 
is  reduced  from  fi\o  to  one. 

Mr.  Duckham. 

499.  I  presume  that  the  five  years'  security 
where  a  man  was  behind  in  his  rent  would  apply 
to  leases  only,  and  would  not  apply  where  annual 
tenancies  existed? — It  applied  either  for  five 
years  or  for  any  shorter  period  which  the  lease 
might  have  to  run. 

Mr.  BiddeU. 

500.  But  the  security  would  be  dependent 
upon  his  holding  the  farm  for  five  years  ? — ^Yes. 

501.  Whatever  he  was,  a  yearly  tenant  or  a 
leasehold  tenant,  it  would  be  the  same;  of 
course,  it  could  onljr  apply  until  the  termination 
of  his  lease,  but  it  would  apply  to  a  yearly 
tenant  as  well  as  to  a  leasehold  tenant  ?— Yes, 
the  full  measure  of  the  security. 

502.  It  is  generally  applicable,  as  I  under- 
stand ? — Yes,  it  would  be  of  general  application. 

Sir  William  Hart  Dyke. 

503.  With  regard  to  the  late  law  of  hypo- 
thec, if  I  understand  you,  there  was  some  reser- 
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yation  under  that  law  in  favour  of  the  ffoods  or 
cattle  of  a  third  party  on  the  farm  ? — That  was 
generally  supposed  to  be  so;  that  where  they 
were  sent  to  graze,  the  owner  of  the  cattle  was 
only  liable  for  the  amount  of  rent  stipulated  to 
be  paid  for  their  grazing;  and  tliat  was  made 
clear  by  the  Act  of  1867. 

504.  Was  there  any  other  reservation  in  favour 
of  cattle  taken  in  to  graze?— I  think  it  was 
generally  supposed  that  the  rule  would  cover 
either  cattle  taken  in  to  graze  or  sheep  taken  in 
to  eat  off  turnips.  I  have  no  doubt  that  it  would 
apply  to  horses  taken  in  to  graze  also. 

505.  That  was  not  considered  enough  protec- 
tion ?— It  was  a  doubtful  protection,  and  there- 
fore it  was  declared  by  the  Act  of  1867. 

506.  You  mentioned,  did  you  not,  that  in 
some  cases  12  and  21  months' credit  was  given 
under  the  law  of  hypothec  ? — Very  rarely,  even 
counting  the  21  months  from  entry. 

507.  That  was  solely  with  reference  to  rent  ? 
—Yes,  that  would,  of  course,  be  postponed  rent; 
the  ordinary  rent  was  payable  practically  a  year 
after  rent  day,  or  perhaps  15  months. 

Mr.  Fel/owes. 

508.  Is  there  much  expense  attending  an 
order  of  sequestration  ? — No.  It  is  not  an  expen- 
sive proceeding ;  it  is  taken  before  the  sheriff's 
courts 

509.  Is  it  your  opinion  that  it  is  a  more  ex- 
pensive process  to  recover  just  debts  now  that 
the  law  of  hypothec  is  abolished  than  it  was 
before? — No,  1  do  not  think  so.  Of  course 
now  it  would  merely  be  a  personal  action  that 
the  landlord  would  have,  as  to  which  there 
would  usually  be  no  difficulty ;  but  there  would 
not  be  the  security  that  there  was  before. 

510.  In  your  opinion,  was  the  law  of  hypothec 
in  favour  of  the  crofters  or  the  small  holders 
of  Scotland  ? — I  think  that  the  tendency  of  it 
must  rather  have  been  in  their  favour;  at  all 
events,  in  favour  of  those  who  aspired  to  rise  to 
larger  tenancies. 

511.  A  man  who  wanted  to  get  from  a  small 
husbandman  to  be  a  farmer  would  probably  appre- 
ciate the  law  of  hypothec  ? — I  am  not  sure  that 
in  point  of  fact  he  aid  appreciate  it,  but  I  think 
it  was  rather  in  his  interest. 

512.  In  your  opinion  was  not  that  mutual 
accommodation  by  bills  of  exchange  which 
existed  before  the  abolition  of  the  law  an  advan- 
tage to  the  farmers?— I  should  think  the  less 
they  had  to  do  with  bills  the  better. 

513.  Therefore,  to  that  extent,  you  think  that 
the  present  law  is  an  improvement  ? — I  do  not 
know  that  there  was  much  connection  between 
the  law  of  hypothec  and  the  farmers  dealing 
with  each  other  in  bills ;  it  was  more  among  the 
cattle-dealers  going  to  market,  who  drew  upon 
each  other,  but  I  think  the  abolition  of  the  law 
of  hypothec  is  an  improvement, 

514.  Do  you  know  whether  there  are  a  very 
large  number  of  small  holders  under  two  acres  ? 
—  1  should  think  there  must  be  a  large  number, 
especially  in  the  north  and  west  of  Scotland, 
where  there  is  merely  a  bit  of  land  attached  to  a 
house«     In  most  such  cases  the  man  is  a  fisher* 
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man,  or  something  else.     It  is  so  in  the  Western 
Highlands  and  on  the  west  coast,  where  a  man 
has  got  a  small  holding  and  fishes  in  the  summer 

Mr.  Duckham. 

515.  Was  there  an  extensive  use  of  bills 
amongst  the  merchants,  or  was  it  solely  confined 
to  cattle  dealers? — I  think'  it  chiefly  obtained 
amongst  cattle  dealers,  and  amongst  the  farmers 
to  some  extent.  They  might  sometimes  give  bills, 
I  daresay,  for  their  seed  or  manure  accounts. 

516.  iViight  it  not  possibly  have  been  with  a 
view  to  exact  a  very  prompt  payment  from  them 
for  their  manures,  seeing  that  there  was  this  law 
of  hypothec  hanging  over  their  heads? — I  think 
it  would  rather  be  to  get  immediate  use  of  the- 
money  by  means  of  discounting  the  bill. 

517.  Where  the  tenant  has  a  legal  demand 
against  the  landlord  as  a  set  off,  is  it  usually 
allowed  before  judgment  is  given  by  the  judge 
ordinary  ? — Such  a  set  off  is  not  usually  allowed 
unless  it  be  in  the  last  year  of  the  lease.  There 
is  a  distinction  in  tiie  decisions  upon  that  matter. 
What  we  call  an  illiquidated  claim  is  not  usually 
allowed  to  be  a  set  off  against  a  claim  that  is 
clearly  established  by  a  Tease;  but  in  the  last 
year  of  the  lease  the  tenant  might  be  allowed  to 
retain  against  such  claim. 

518.  Would  tendering  the  balance  due  to  the 
landlord  during  the  last  year  be  considered  a 
legal  tender? — Yes. 

519.  Have  you  ever  known  the  case  of  a 
tenant  who  had  a  very  large  claim  against  his 
landlord,  and  yet  the  landlord  seized  and  sold  off 
the  growing  crops  under  a  distress  for  rent,  and 
would  not  allow  the  claim,  but  was  obliged  to 
recover  by  legal  process  ? — I  do  not  remember 
such  a  case.  Of  course,  if  a  landlord  oppressively 
used  the  sequestration  he  would  run  the  hazard  of 
being  liable  in  damages. 

Mr.  Blennerkassett. 

520.  Y'o^  are,  no  doubt,  aware  that  the  existing 
law  of  distress  in  England  is  extremely  different 
in  many  respects  from  ihe  old  form  of  the  law  of 
distress  ? — I  believe  it  has  been  much  altered  by 
statute. 

521.  When  you  told  us  that  the  law  originally 
in  Scotland  was  like  the  English  law  of  distress, 
did  you  mean  the  old  form  ot  the  English  law  of 
distress? — Yes.  Of  course  we  know  very  little 
about  what  our  law  of  distress  was,  because  we 
only  find  traces  of  it.,  but  no  doubt  it  was  very 
simple.  It  was  a  method  of  seizing  what  was  on 
the  ground. 

622.  That  is  to  say,  the  old  law  of  Scotland 
was  similar  to  the  old  law  of  England  ? — I  have 
no  doubt  that  they  had  a  common  origin. 

523.  You  told  me  that  the  law  of  hvpothec 
was  a  sort  of  tacit  pledge ;  in  fact,  that  tlie  term 
hypothec  came  to  Scotlaiid  as  a  term  which  was 
ultimately  derived  from  the  civil  law  ? — ^I  believe 
that  to  have  been  so. 

524.  Therefore,  any  analogy  that  may  be 
drawn  between  the  law  of  hypothec  and  other 
forms  of  hypothecation,  such  as  maritime  hypo- 
thecation and  lien,  would  not  apply  to  the  law 
of  distress  ? — That  would  be  so ;  1  do  not  think 
that  there  are  almost  any  analogies,  or  at  lea^t 
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not  many  analogies  between  hypothec  and  other 
liens. 

525.  Without  raising  the  question  whether 
there  are  any  analogies  or  not,  I  want  you  to 
tell  me  whether,  assuming  that  there  were,  that 
argument  would  have  any  validity  as  regards  the 
law  of  distress? — As  I  understand  it,  it  has  a 
different  origin  altogether. 

526.  I  think  I  understood  you  to  say,  that  as 
regards  the  time  for  which  it  could  be  enfdrced, 
and  the  liberty  of  legal  process,  and  the  power 
of  being  enforced  as  regards  the  goods  of  other 
persons,  the  law  of  hypothec  in  Scotland  was 
milder  and  less  stringent  than  the  law  of 
distress  in  England? — 1  should  say  so,  as  I 
understand  the  law  of  distress.  Of  course  the 
Scotch  law  had  other  severe  incidents,  such  as 
the  right  of  following  the  crop,  but  in  the  parti- 
culars you  mention  it  certainly  was  milder. 

527.  Then,  with  respect  to  the  recent  history 
of  the  question  in  Scotland,  it  was  the  case,  was 
it  not,  that  a  Royal  Commission  was  appointed  in 
1864,  and  that  they  reported  in  1865  against  the 
abolition,  but  in  favour  of  certain  amendments 
in  the  law  of  hypothec  ? — That  is  so ;  the  Act 
of  1867,  to  which  I  have  referred,  was  the  out- 
come of  that  report. 

528.  Then,  the  Act  of  1867  failed  to  meet  the 
necessities  of  the  case,  and  in  the  year  1880  an 
Act  was  passed  which  practically  abolished  the 
right  of  hypothec  altogether,  except  with  regard 
to  existing  leases,  and  at  the  same  time  improved 
the  landlord's  right  of  re-entry  in  the  case  of 
non-payment  of  rent? — It  totally  abolished  it  as 
regards  the  future,  giving  an  easier  right  of 
re-entry  than  the  landlord  had  before.  It  is 
right  to  say,  in  order  to  complete  the  historical 
summary  which  you  have  now  indicated,  that 
ti  House  of  Lords  Committee  inquired  into  the 
subject,  and  reported  in  1869;  and  anyone  study* 
ing  that  Report  will  find  very  valuable  informa- 
tion in  it. 

529.  Then,  also,  with  regard  to  the  Act  of 
1880,  a  distinction  was  drawn  which  exists  in 
the  law  at  [)resent,  does  it  not,  between  rural  and 
urban  hypothec  ? — That  Act  applies  exclusively 
to  agricultural  or  pastoral  holdings  over  two  acres 
in  extent ;  it  does  not  touch  the  law  of  urban 
hypothec. 

530.  I  take  it  that  practically  the  limit  of  two 
acres  was  introduced  for  the  purpose  of  excluding 
holdings  which  were  not  bond  fide  agricultural 
holdings? — That  is  so;  a  man  might  have  a 
house  and  grounds  around  it,  but  it  would  simply 
be  regarded  as  a  residence. 

Sir  Gabriel  Goldney, 

531.  Then  it  would  exclude  allotments  ? — Yes, 
on  whatever  tenure. 

Mr.  Blennerhassett. 

532.  I  take  it  that  practically  tlie  intention  of 
the  Act  was  to  abolish  the  law  of  hypothec  as 
regards  all  agricultural  holdings  on  whioh  a 
year's  rent  has  become  due  ? — It  would  not  be 
quite  accurate  to  say  that,  because  a  man  might 
have  a  holding  of  a  little  under  two  acres,  still  he 
might  treat  it  as  an  agricultural  subject. 
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Mr.  Blennerhassett — continued. 

533.  But  you  would  gather  that  certainly  that 
was  the  intention  of  the  Act? — Probably  so. 

534.  Yon  have  said  that  as  regards  that  much- 
debated  question,  you  yourself  saw  a  material  dis- 
tinction between  urban  and  agricultural  holdings? 
—Yes. 

535.  Does  that  material  distinction,  in  your 
opinion,  justify  the  distinction  which  the  Legis- 
lature drew  in  the  Act  of  1880? — Of  course  it 
would  be  presumptuous  for  me  to  offer  an  opinion 
upon  what  the  Legislature  did  at  that  time,  but  . 
I  think  that  that  distinction  would  make  it  quite 
intelligible  that  the  law  should  be  maintained  as 
to  urban  holdings,  although  it  was  abolished  as 
to  agricultural,  holdings.  Coupled  with  this,  I 
may  state  that  I  am  not  aware  of  any  general 
complaint  against  the  law  as  applied  to  urban 
lioldings ;  indeed  the  one  class  of  tenants  who 
complain  in  the  case  of  rural  holdings  wouJd 
rather  prefer  the  law  in  the  case  of  urban  hold* 
ings,  because  if  it  were  abolished,  they  might  be 
made  to  pay  in  advance. 

536.  As  regards  small  holders  and  crofters,  - 
have  you  heard  that  the  demand  for  the  abolition 
of  the  law  of  hypothec  was  taken  up  with  less 
favour  by  them  in  those  parts  of  Scotland  where 
the  number  of  crofters  is  very  large  than  in  those 
places  where  the  number  is  comparatively  small? 
— I  am  not  aware  that  those  whom  we  should 
call  crofters  took  any  particular  part  in  the 
matter. 

537.  Or  the  small  farmers? — I  know  it  was 
very  often  asserted  that  it  was  a  large  farmer's 
question  against  a  small  farmer's  question  ;  but  I 
rather  think,  speaking  generallv,  that  the  large 
tenants  of  Scotland  agreed  in  desiring  its  abolition. 

538.  Then  as  regards  the  effects  of  the  aboli- 
tion, and  the  failure  of  landlords  to  get  the 
former  rents  in  recent  lettings,  that  failure,  as 
we  all  know,  is  not  confined  to  Scotland  ? — That 
is  so  ;  it  is  for  that  reason  that  I  think  it  would 
not  be  safe  to  attribute  either  the  whole  or  any 
particular  part  of  that  falling  away  to  the  aboli- 
tion, although  some  part  of  it  may  be  due  to  that. 

539.  But  it  is  not  peculiar  to  Scotland  ? — No  ; 
I  am  quite  certain  that  the  larger  part  of  any 
falling  away  is  not  due  to  that,  but  to  other 
causes,  although  there  may  be  a  contribution 
from  this  cause. 

540.  As  regards  the  collection  of  rates  and 
taxes  and  tithes  in  Scotland,  you  told  us  that 
there  was  no  right  of  hypothec  ?— No ;  but  there 
are  other  rights.  There  is  a  writ  of  extent 
for  taxes,  but  that  is  very  little  analogous  to 
hypothec. 

541.  And  there  is  no  practical  difficulty  found 
in  the  collection  of  them  more  than  in  any  other 
part  of  the  kingdom  ? — I  am  not  aware  that  there 

IS. 

542.  As  regards  the  objections  which  were 
raised  in  the  discussion  on  hypothec,  one  was 
that  it  would  stimulate  an  unhealthy  competition 
for  farms  and  raise  the  rents  in  that  way,  and  I 
think  you  said  as  regards  most  landlords  that 
objection  was  not  well  founded  ? — What  I  said 
was  this,  that  according  to  my  belief  the  majority 
of  landlords  would  not  have  regard  exclusively 
to  the  protection  of  hypothec,  but  would  choose 
men  who  would  be  likely  to  be  good  tenants. 

D  4     .  543.  But 
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Mr.  Blennerhassett — continued. 

543.  But  still  you  conceive  it  quite  possible 
that  landlords  who  are  not  of  the  good  class  to 
which  most  landlords  belong,  might  be  tempted 
to  rely  upon  the  power  of  distress,  and  to  accept 
tenants  who  were  not  desirable? — I  have  no 
doubt  that  it  would  have  that  effect  in  some 
cases,  but  I  do  not  think  that  it  would  be  just 
to  landlords  to  say  that  they  would  always  take 
the  highest  oflfer,  relying  merely  on  their  hy- 
pothecs. 

544.  So  far  as  the  law  of  hypothec  had  any 
effect  at  all  on  the  competition  for  farms,  that 
would  be  its  tendency  ? — Yes,  and  its  effect  so 
far,  I  have  no  doubt. 

545.  You  stated,  did  you  not,  that  in  your 
opinion  more  credit  was  given  in  Scotland  than 
you  thought  would  probably  be  given  by  English 
bankers? — I  did  not  say  that  that  was  my  opinion. 
I  said  that  that  had  been  stated  against  tne  law 
of  hypothec,  but  I  have  no  means  of  knowing 
whether  it  was  a  well-founded  statement  or  not. 

546.  If  that  is  the  case,  may  it  not  to  some 
extent  be  due  to  the  fact  that  English  farmers 
were  liable  to  distress  for  six  years'  rent ;  the  law 
of  hypothec  only  extended  to  one  year? — I  have 
no  knowledge  of  the  course  of  dealing  between 
English  farmers  and  English  bankers,  and  I 
would  not  feel  justified  in  giving  an  opinion  upon 
that  point. 

Mr.  Cropper. 

647.  When  you  were  speaking  of  the  difference 
between  urban  and  agncultimal  tenancies  you 
seemed  to  think  that  the  agricultural  tenancies 
were  benefited  most  by  manure  and  such  other 
matters  spent  upon  land,  and  therefore  the  person 
who  had  advanced  the  manure  had  a  claim  which 
no  creditor  had  upon  the  urban  tenant  ? — That  is 
one  of  the  views  put  forward  upon  the  subject, 
and  it  has  some  force ;  the  reason  being  that  the 
manure  merchant,  or  the  man  who  sold  the  feed- 
ing stuffs,  contributed  to  produce  the  thing 
which  was  seized. 

548.  Would  not  the  same  argument  hold  good 
as  regards  furniture  ? — I  should  hardly  think  so. 
The  agricultural  tenant  had  furniture  as  well 
as  the  urban  tenant,  and  the  agricultural  tenant's 
furniture  was  generally  supposed  not  to  be  the 
subject  of  hypothec,  and  certainly  was  freed  from 
it  by  the  Act  of  1867.  There  is  a  great  differ- 
ence between  that  which  is  produced  by  carrying 
on  a  trade,  e.g.^  raising  a  crop  or  feeding 
animals,  and  that  which  is  merely  used  for  the 
personal  occupancy  of  the  tenant. 

549.  But  the  value  of  the  furniture,  as  com- 
pared with  the  rent  of  the  house,  probably  bore 
something  like  the  same  proportion  to  the 
rent  as  the  value  of  the  goods  advanced  by  a 
dealer  to  a  farmer  did  to  the  value  of  the  farm  ? 
— That  may  be. 

550.  Therefore,  the  two  are  pretty  much  on  the 
same  level  ? — I  am  not  sure  that  I  should  assent  to 
their  being  quite  analogous. 

551.  The  chief  difference  being  what? — The 
chief  difference  being  that  towards  the  production 
of  the  crop  the  landlord  contributes  oy  letting 
his  land,  while  others  may  contribute  as  much  by 
selling  seed,  manure,  feeding  stuffs,  and  the  like 
to  the  tenant.     The  idea  was  that  it  was  not 


Mr.  Cropper — continued, 
fiwr  that  one  of  the  two  contributories  towards  the 
production  of  the  crop  should  have  a  preference 
to  the  entire  exclusion  of  others. 

552.  Probably  one  reason  being  that  agitation 
sprang  up  amongst  the  farmers,  and  did  not 
spring  up  amongst  landlords?— -I  have  no  doubt 
tnat  tnat  was  one  of  the  reasons. 

Mr.  Ueneage. 

553.  It  is  often  stated,  is  it  not,  that  the  law 
of  hypothec  is  entirely  different  in  agricultural 
and  urban  districts  ? — Yes. 

554.  Therefore  there  is  this  difference  between 
it  and  the  law  of  distress,  that  the  law  of  dis- 
tress both  with  regard  to  agricultural  and  urban 
holdings  would  be  exactly  the  s^me,  and  must  be 
dealt*  with  in  the  same  manner,  in  your  opinion, 
in  urban  districts  and  rural  districts? — Yes;  there 
is  no  doubt  that  there  was  a  great  difference 
between  the  law  of  distress  in  England  and  the 
urban  hypothec  and  agricultural  or  rural  hypothec 
in  Scotland. 

555.  Again,  there  is  no  such  distinction  in  Eng- 
land between  the  law  of  distress  in  towns  and 
agricultural  districts  ?— ^Of  course,  that  is  a  matter 
as  to  which  you  know  better  than  I  do.  I  believe 
there  is  none. 

556.  Are  vou  of  opinion  whether  they  could 
be  dealt  with  distinctly  or  not? — I  think  they 
might  be  dealt  with  separately. 

557.  In  England,  as  you  are  aware,  taxes  and 
rates  ore  recovered  by  the  law  of  distress, 
whereas  in  Scotland  it  is  not  so  ? — No,  not  by 
hypothec,  certainly.  That  also  is  a  distinction, 
no  doubt. 

558.  What  is  the  process  by  which  you  recover 
rates  and  taxes  when  they  are  in  arrear  in  Scot- 
land ? — They  would  either  be  recovered  by  an 
ordinary  action,  or  there  is  a  very  stringent 
remedy  which  the  Crown  has  for  recovering  its 
dues,  called  a  writ  of  extent,  and  there  are  a 
variety  of  other  methods  in  Scotland.  There 
are  very  summary  remedies  provided  for  the 
recovery  of  rates  and  taxes. 

559.  What  is  the  process  of  a  writ  of  recovery 
in  extent? — It  issues  out  of  the  Exchequer,  and 
enables  the  property  to  be  seized  and  sold  in  a 
very  summary  way ;  but  it  has  nothing  to  do 
with  hypothec. 

560.  Is  it  not  something  similar  to  a  writ  in 
a  eonmion  law  distress  ? — -I  cannot  say,  as  I  do 
not  know  much  about  the  law  of  distress. 

561.  According  to  your  evidence,  you  are  of 
opinion  that  no  one  in  Scotiand  at  present  is  able 
to  give  any  opinion  as  to  what  the  effect  of  the 
abolition  of  the  law  of  hypothec  has  been  ? — I 
would  hardly  say  that.  I  should  think  it  quite 
possible  that  factors,  proprietors,  or  those  who 
have  occasion  to  deal  largely  with  the  letting  of 
land,  could  say  whether  it  had  made  any  differ- 
ence. I  can  only  say  that  it  has  not  fallen  within 
the  range  of  my  experience,  which  does  not  ex- 
tend to  dealing  practically  with  land. 

562.  It  was  generally  expected  that  the 
crofters  would  be  sufferers  by  the  abolition  of 
the  law  of  hypothec ;  has  it  come  under  your 
notice  that  they  have  been  sufferers  at  all ;  that, 
in  fact,  their  holdings  have  been  amalgamated, 
or  are  disappearing  m  any  way  ? — I  do  not  know 
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Mr.  ^enea^f— continued. 

whether  it  has  had  that  effect  I  should  rather 
say  that  any  effect  it  would  have  upon  that  class 
would  be  in  making  it  more  difficult  for  them  to 
rise  in  the  scale  of  tenancies. 

563.  What  I  am  rather  trying  to  arrive  at  is 
this :  that  if  any  witness  were  to  come  forward 
and  give  positive  evidence  as  to  the  effect  of  the 
abolition  of  the  law  of  hypothec,  would  you  be 
of  opinion  that  he  had  sufficient  ground  at  the 
present  moment  for  giving  very  strong  evidence? 
— That  would  depend  upon  his  experience.  I 
have  not  had  anything  to  do  with  the  letting  of 
land  or  the  mani^ement  of  land. 

564.  Do  you  mink  that  the  abolition  of  hypo- 
thec has  in  any  way  affected  the  security  of 
land  in  Scotland  ? — No,  I  do  not  think  so. 

565.  With  regard  to  the  position  of  the  land- 
lord as  a  creditor,  are  you  of  opinion  that  the 
landlord  is  in  the  same  position  as  any  othe  cre- 
ditor, or  that  he  has  any  claim  in  any  way  to  a 
preferential  right? — I  suppose  what  you  are 
pointing  to  is  the  fact  that  he  gives  up  bis  land 
for  a  period  of  considerable  duration. 

566.  During  which  time  it  may  be  either  bene- 
fited or  deteriorated  ? — I  should  say  that  if  the 
landlord  was  to  have  no  preference,  he  should 
have  the  speedier  means  of  re-entry,  which  he 
has  got  under  the  Act  of  1880.  Under  the  Act 
of  1880  he  is  no  longer  in  the  position  of  a  person 
who  is  compelled  to  remain  out  of  his  land  for  any 
very  lengthened  period. 

567.  But  is  it  not  the  fact  that  the  landlord 
can  only  claim  his  rent  at  given  periods,  whilst 
an  ordinary  creditor  can  claim  his  money  at  any 
time  after  the  goods  have  been  delivered?— Of 
course  that  would  depend  upon  his  bargain. 

568.  Do  not  you  think  that  the  landlord  there- 
fore, under  those  circumstances,  has  to  a  certain 
extent  a  preftrential  claim  on  the  ordinary  cre- 
ditor for  goods  sold  ? — I  cannot  say  that  I  do. 

569.  I  am  speaking  of  landlords  with  tenants, 
from  year  to  year,  as  they  generally  are  in  Eng- 
land ? — Of  course,  in  year-to-year  tenancies,  or  in 
any  tenancies  commencing  after  the  passing  of 
the  Act  of  1880,  the  landlord  can  stipulate 
either  for  present  payment  down  or  for  pre-pay- 
ment,  or  for  security,  just  as  he  pleases.  He  can 
make  his  own  bargain,  just  as  any  other  person 
dealing  with  a  tenant  would  do. 

570.  I  think  you  stated  that  in  the  Act  of 
1880  there  was  15  or  18  months'  time  given  be- 
fore the  law  took  effect,  but  that  present  tenan- 
cies are  not  effected  by  that  unnecessarily? — 
Present  tenancies  are  not  affected  by  the  Act. 
The  Act  passed  on  the  24th  March  1880,  but 
did  not  come  into  operation  until  the  11th  of 
November  1881. 

Sir  William  Hart  Dyke. 

571.  With  respect  to  the  comparison  between 
the  late  law  of  hypothec  in  Scotland,  and  the  pre- 
sent^ law  of  distress  in  England,  are  you  not  of 
opinion  that  the  possible  pursuit  of  the  crop  was 
a  harsher  process  than  any  process  that  could  be 
instituted  under  tlie  present  law  of  distress  in 
England  ? — I  think  so,  decidedly.  It  was  cer- 
tainly a  very  ineq uitable  thing  that  a  man  selling 
band  fide  should  have  his  crop  followed. 
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Mr.  Heneage. 

572.  I  think  you  stated  that  under  the  law  of 
1880,  there  was  a  power  reserved  to  the  landlord 
to  make  application  to  the  judge  ordinary  for 
the  tenant  to  give  security,  or  to  enable  him  to 
annul  his  lease  ? — Yes  ;  I  take  it  to  be  the  effect 
of  the  Act  of  1880  that  where  a  tenant  has  run 
six  months  in  arrear,  the  landlord  can  do  that 
which  he  could  previously  have  done,  where  the 
tenant  had  run  12  months  in  arrear,  that  is, 
apply,  if  it  is  not  paid,  for  security  for  the  arrears, 
and  for  five  years  to  come. 

573.  Therefore,  with  regard  to  re-entry,  the 
landlord  was  in  a  far  better  position  after  the 
Act  of  1880  than  he  was  before  ? — Certainly. 

Sir  Gabriel  Goldney. 

574.  Has  the  landlord  of  an  hotel  in  Scot- 
land a  saleable  lien  on  a  customer's  i^oods  in  the 
same  way  as  is  the  case  in  England? — I  do  not 
quite  know  the  English  law  on  that  subject 

575.  But  has  the  landiorci  of  an  hotel  in  Scot- 
land a  lien  on  customers'  goods  for  the  refresh- 
ments that  they  have,  and  for  the  lodgment  of 
themselves  and  families  ? — He  has. 

Mr.  BlennerhassetL 

576.  With  regard  to  the  questions  put  by  the 
honourable  Member  for  Great  Grimsby  as  to 
the  position  of  the  landlord  as  a  creditor,  you 
think  that  that  might  be  met  by  improving  his 
right  of  re-entry  ? — It  might  so  far ;  it  is  open  to 
the  landlord  to  make  his  own  bargain  and  to  pro- 
tect himself,  either  by  pre-payment  or  security, 
as  he  pleases. 

577.  That  is  to  say,  a  landlord  would  not  be 
in  a  worse  position  than  any  other  creditor  ? — 
No ;  it  would  be  open  to  him  to  make  his  bar- 
gain just  as  it  would  be  open  to  anyone  else  to 
make  his  bargain. 

578.  Then  the  further  question  which  I 
wanted  to  ask  you  was  whether,  if  the  law  of 
distress  in  England  was  abolished  altogether, 
without  giving  any  easier  power  of  re-entry  to 
the  landlord,  it  would  not  be  unfair  to  the  land- 
lord under  present  circumstances? — I  think  it 
would ;  if  the  law  was  altered,  at  all  events  with 
regard  to  existin£|r  tenancies,  the  landlord  should 
have  greater  facilities  for  getting  back  his  land. 
That,  I  take  it,  is  what  you  mean.  That  was  the 
idea  on  which  the  remedy  given  by  the  Act  of 
Sederunt  of  1756  was  accelerated  by  the  Act  of 
1880. 

579.  Assuming  that  the  law  of  distress  was 
to  be  abolished  in  England,  could  you  give  us 
any  suggestion  as  to  the  best  mode  of  improving 
the  landlord's  right  of  re-entrpr  ? — I  am  afraid 
it  would  be  very  presumptuous  in  me  to  offer  any 
suggestion  in  regard  to  which  I  have  such  im- 
perfect knowledge. 

Mr.  Salt. 

580.  By  an  Act  of  George  3,  with  regard  to 
the  law  of  distress,  the  cost  of  carrying  out 
the  law  for  a  sum  below  20/.  is  fixed  at  a  very 
low  figure ;  so  that  in  England  it  frequently 
happens  that  for  small  amounts  the  law  of 
distress  is  a  very  cheap  remedy ;  is  there  any 
such  regulation  under  the  Scotch  law  of  hypo- 

E  thee 


Digitized  by 


Google 


84 


HUrXJTES  07  EVIDBNCB  TAKEN  BB90BS  THE 


30  March  1882.] 


The  Right  Hon.  J.  B.  BALroUB,  m.p. 


{^CaniinuedL 


Mr.  S^a2^-*continued. 

theo  with  regard  to  ^stress  for  small  amonnts  ? 
*-l  do  not  recollect  that  there  is  any  limitation 
of  the  sum  that  it  should  cost. 

581.  As  a  matter  of  fact,  did  the  law  of 
hTpothec,  when  it  existed,  present  a  cheap 
remedy  ? — Yes  ;  I  think  the  remedy  was  cheap. 
At  all  events,  I  do  not  think  it  was  expensive. 
It  merely  involved  making  an  application  to  the 
judge  ordinary,  who  pronounced  a  decree  of 
sequestration,  and  ordered  an  inventory  to  be 
made  of  the  sequestrated  effects ;  an  officer  of  the 
court  went  to  the  farm  and  made  a  list  of  the 
crops,  and  made  a  list  of  the  cattle,  and  a  list  of 
the  articles.  Then  he  would  report  to  the  court; 
and,  if  a  warrant  for  sale  was  wanted,  it  would 
be  granted,  and  the  things  would  be  sold. 


Mr.  &zft— continued. 

582.  Is  it  not  the  fact  that  a  larsre  number  of 
farms  in  Scotland  are  let  apon  long  leases  ? — The 
great  majority ;  indeed,  I  may  say  the  enormous 
majority,  are  let  for  19  years. 

583.  Then  that  would  form  an  additional 
reason  to  those  which  vou  have  alreadv  men- 
tioned why  we  are  not  able  to  judffe  of  the  ope- 
ration of  the  Act  of  1880,  which  abolished  hypo- 
thec?— That  is  so.  It  would  practically  come 
to  this,  that  only  l-19th  of  the  fsLrms  in  the 
country  fall  out  <k  lease  in  each  year,  so  that  you 
can  only  have  experience  of  the  new  leases  appli- 
cable to  that  small  proportion. 

584.  Is  there  anything  else  which  you  would 
wish  to  state  to  the  Committee  ? — I  think  not. 


Mr.  S.  B.  L.  Deuob,  called  in ;  and  Examined. 


Chairman. 

585.  You  are  a  Barrister  of  Lincoln's  Inn, 
are  you  not  ? — I  am. 

586.  You  have  been  an  Assistant  Commis- 
sioner on  the  Royal  Commission  on  Agriculture  ? 
— Yes. 

587.  For  what  counties  ? — For  the  16  Eastern 
and  Eastern  Midlands  counties:  Bedfordshire, 
Buckiughamshire  (I  am  taking  them  alphabe* 
tically,  not  geographically),  Cambridgeshire, 
Derbyshire,  JEssex,  Hertford,  Huntingdon, 
Leicester,  Lincoln,  Middlesex,  Norfolk,  North- 
ampton, Nottingham,  Rutland,  and  Suffolk. 

588.  Amongst  the  questions  to  which  you 
directed  your  attention,  was  the  question  of 
the  law  of  distress  included? — It  was. 

589.  And  you  made  inquiries  with  regard  to 
it  in  all  the  counties  ? — I  did. 

590.  Had  you  a  general  knowledge  of  the  law 
beforehand  ? — Yes. 

591.  Had  your  attention  been  specially 
directed  in  any  way  to  the  law  of  distress  in 
your  general  practice  beforehand?  —  Yes.  I 
practise  as  a  conveyancer  and  Chancery  barris* 
ter,  and  in  so  far  as  the  law  of  distress  comes 
within  the  cognizance  and  purview  of  a  barrister 
who  so  practises,  I  have  come  across  it. 

592.  Are  you  secretary  to  the  Farmers' 
Club  ? — I  am  secretary  to  the  Farmers'  Club, 
and  have  been  so  for  the  last  six  years. 

593.  You  were  secretary  to  the  Farmers' 
Club  before  your  appointment  as  Assistant  Com- 
missioner?— 1  was.  I  was  appointed  secretary 
to  the  Farmers'  Club  in  February  1876. 

594.  I  suppose  that  as  secretary  to  the 
Farmers'  Club  this  matter  had  been  brought 
before  you  previous  to  your  appointment  as 
Assistant  Commissioner? — ^We  had  a  paper  read 
on  the  subject  in  April  1879,  by  JProfessor 
Wrightson. 

595.  Was  that  before  you  visited  those  coun- 
ties ?— Yes, 

596.  Would  you  tell  the  Committee  in  what 
way  you  approached  this  question  when  you 
were  making  your  rounds 'in  the  coimties? — In 
various  ways.  My  colleagues,  the  Assistant 
Commissioners  for  England,  and  myself,  settied  a 
number  of  questions,  which  were  printed,  and 


Chairman — continued* 

some  of  them  were  sent  to  landlords,  some  to 
Agricultural  Societies,  to  Chambers  of  Agricul- 
ture, and  other  bodies  connected  with  agricul- 
ture, some  to  farmers,  and  others  to  labourers* 
Amongst  those  questions  was  the  following: 
**  Have  any  distraints  for  rent  been  levied  lately?" 
I  told  the  gentiemen  whom  I  saw  everywhere 
that  the  questions  were  suggestive  questions,  and 
that  if  they  had  anything  to  say  or  to  write  to 
me  on  them  I  shomd  be  only  too  glad  to  hear  it 
and  have  their  opinions ;  and,  in  action,  orally 
I  asked  various  persons  in  all  grades  of  life  whom 
I  came  across  about  this  law  of  distress. 

597.  Both  landlords  and  tenants  as  well? — 
Yes;  landlords,  and  tenants,  and  land  agents, 
and  solicitors,  and  bankers.  In  fact,  this  was 
one  of  the  subjects  which  one  had  before  one's 
mind  continually  and  continuously. 

598.  Did  you  get  generally  the  same  evidence 
in  tiie  various  counties  that  you  visited,  or  did 
you  find  the  feeling  vary  in  different  counties 
with  regard  to  the  law  of  distress  ?  —  There 
was  very  littie  variation  of  feeling  indeed. 

599.  Is  there  any  remark  that  you  would  like 
to  make  with  reference  to  any  special  county; 
take  Bedfordshire  for  instance? — No  special 
observations  were  made  to  me  with  regard  to  the 
law  of  distress  from  Bedfordshire ;  and  in  the 
answer  to  my  question  on  this  subject,  which  was 
sent  to  the  Bedfordshire  Agricultural  Society, 
whom  I  met,  and  to  whom  I  explained  the  ques- 
tion, the  society  stated  that  there  were  but  few 
distraints  for  rent.  In  Buckinghamshire,  at  a 
meeting  which  I  held  at  High  Wycombe,  the 
question  was  gone  into  at  some  length,  and  there 
were  some  advocates  there  for  the  total  abolition 
of  the  law,  some  for  its  remaining  as  it  is,  and 
others  for  a  limitation  of  the  law.  After  the 
question  had  been  talked  about  for  some  time, 
I  ^ut  it  to  the  meeting,  and  in  the  result,  a 
limitation  to  one  year  was  carried.  In  Cambridge- 
shire I  held  a  meeting  at  Ely,  which  was  very 
largely  attended  indeed,  as  late  as  October  last. 
I  ought  to  say  that  I  finis&ed  my  outside  work 
of  the  Commission  on  the  22nd  of  last  October, 
and  that  this  meeting  at  Ely  was  held  just  at 
that  time,  I  think  on  the  20tb.     It  was  very 

largely 


Digitized  by 


Google 


8BLS0T  COKMITTSB  ON  LAW  OF  DI8TBS88. 


i6 


30  March  1882.] 


Mr.  jy&uoE. 


\^C(nUinuecL 


CAoimumr— eontiiiued. 

largely  attended  by  tlie  fanners,  and  they  dis- 
tinctly determined  that  the  only  alteratioiji 
necessary  was  a  limitation  of  the  law  to  one 
year. 

600.  Was  that  a  meeting  called  by  yourself  to 
discuss  with  the  farmers  questions  connected 
with  the  law  of  distress  ? — I  had  been  to  Cam- 
bridgeshire before^  but  in  consequence  of  the 
▼ery  terrible  distress  that  they  had  had  in  that 
county  (it  is  outside  the  objects  of  the  present 
Committee,  but  the  distress  last  year  in  the  fesD^ 
in  Cambridgeshire  was  something  most  de- 
plorable), I  again  visited  Cambridgeshire;  and 
this  meeting  was  got  up  by  the  farmers  them- 
selves to  consider  their  position,  and  to  determine 
how,  by  resolutions  or  otherwise,  they  could  bring 
their  position  to  the  notice  of  the  commission. 
As  I  say,  it  was  a  very  largely  attended 
meeting. 

601.  Was  it  a  meeting  in  connection  with 
some  society? — No;  it  was  a  public  meeting, 
and  held  on  the  market  day  at  Ely. 

602.  Did  you  hear  on  that  occasion  whether, 
during  this  severe  period  of  depression,  there 
have  been  any  distraints  for  rent? — There  had 
been  more  certainly  than  there  had  been  before. 
Formerly,  throughout  the  whole  of  my  district, 
distraints  for  rents  were  very  rare  indeed.  Over 
and  over  again  I  was  told  that  before  Uie  recent 
bad  times  there  had  been  very  few  distraints. 
To  give  you  an  example,  a  gentleman  in  Notting- 
hamshire, who  has  been  a  land  agent  for  30  years 
on  a  lai^e  estate  in  that  county,  said:  '^  In  30 
years  I  have  not  distrained  for  rent  more  than 
10  times,  and  those  were  in  dishonest  cases." 
In  Derbyshire,  I  do  not  think  the  matter  was 
discussed,  although  we  had  a  public  meeting  at 
Derby. 

603.  How  was  it  in  Essex  ? — In  Essex  a  few 
people  advocated  abolition,  and  others  again 
advocated  limitation. 

604.  When  you  say  limitation^  may  we  always 
assume  that  you  mean  one  year  unless  you  say 
the  contrary? — Yes,  to  one  year;  occasionally 
it  was  put  at  eighteen  months  or  two  years ;  but 
in  the  majority  of  cases  it  was  one  year. 

605.  Will  you  describe  to  the  Committee  tiie 
class  of  farmers  in  Essex  who  were  in  favour  of 
total  abolition,  as  compared  with  those  who  were 
in  favour  of  limitation  ? — I  am  not  able  to  de- 
scribe the  class  qua  £armers. 

606.  You  did  not  notice  whether  they  were 
small  or  lar^e  tenants? — ^No,  not  that  1  recollect. 

607.  I  might  ask  the  question  generally, 
have  you  found  that  as  regards  the  aboli- 
tion of  the  law  of  distress,  different  views 
have  been  taken  by  difi^ent  classes  of  far- 
mers?— No,  I  do  not  tiiink  so.  The  &ct 
is  that  farmers  had  not  considered  or  troubled 
about  it  until  within  the  last  two  or  three  years, 
so  far  as  my  expenence  goes. 

608.  Did  you  find  a  diffisren^e  in  the  first 
round  that  you  made  and  in  the  last  roimd  ?-*-^ 
Certainly,  a  most  marked  di&rence. 

609.  In  what  year  was  your  fcst  visit? — I 
commenced  my  work  in  September  18709  And  as 
I  have  just  stated  I  finished  it  in  October  1881. 

610.  And  yon  found  a  diffiurent  tone  prevul*^ 
iDg  ? — ^Yes,  certainly* 

0^2. 


CAmmuxA— continued. 

611.  In  Hertfordshire,  which  was  the  next 
county  that  you  visited,  what  was  your  experience  P 
— My  note  on  Hertfordshire  is  that  there  had 
been  several  distraints  for  rent  of  recent  years, 
but  that  until  recentiy  it  was  unknown. 

6 12.  Was  your  attention  called  also  to  distraints 
for  tithes? — xes;  but  I  am  now  speaking  solely 
of  the  position  of  landlord  and  tenant  I  should 
be  very  happy  to  give  the  Committee  evidence 
with  regard  to  distraints  for  tithes  afterwards, 
if  you  please* 

613.  When  you  say  that  there  has  been  no 
distraint  for  rent,  you  mean  on  the  part  of  tiie 
landlord  ? — Yes,  I  am  speaking  now  only  of  tiie 
the  landlord. 

614.  Did  you  have  any  public  meetings  in 
Hertfordshire  ?— Yes,  I  had  three  or  four. 

615.  Was  this  question  discussed  much  at  the 
meetings  ? — Yes. 

616.  What  was  tiie  attidude  of  the  farmers 
towards  it  in  Hertfordshire  ? — Without  referring 
to  my  report,  I  cannot  answer  that  question  defi«- 
nitely.  In  the  notes  which  I  have  compiled 
for  the  use  of  the  Committee,  I  have  no  note  that 
any  particular  expression  or  wish  on  this  subject 
was  made  to  me  in  Hertfordshire. 

617.  How  was  it  in  Huntingdonshire?— In 
Huntingdonshire  there  had  been  several  distraints^ 
Huntingdon  was  a  county  in  which  I  met  a  good 
many  dealers  and  people  who  had  agisted  stock ; 
that  is  to  say,  dealers  and  others  who  put  their 
stock  on  to  the  farmers'  land  for  the  purposes  of 
keep,  and  these  persons  told  me  that  m  these 
bad  times  they  had  to  exercise  a  great  deal  of 
caution  in  agisting  their  stock.  I  met  many  such 
men  at  St  Ives,  were  there  is  a  large  cattle 
market 

618.  Did  tiie  meetings  at  St  Ives  or  elsewhere 
make  no  particular  impression  upon  you  with 
regard  to  this  law? — No;  that  which  I  have 
stated  was  the  principal  point  in  Huntingdon- 
shire that  I  made  a  note  oi. 

619.  In  Leicestershire  how  was  it? — In 
Leicestershire,  at  a  meeting  at  Market  Har- 
borou^h,  the  general  idea  was  that  a  limita- 
tion of  the  law  to  one  year  waa  desirable.  The 
answer  sent  me  by  the  Leicestershire  Chamber 
of  Agriculture  to  my  printed  question  was  that 
distraints  for  rent  were  very  few. 

620.  Was  there  any  further  expression  of 
opinion? — I  think  not. 

621.  What  did  you  find  in  Lincolnshire  ? — In 
Lincolnshire  I  was  told  that  there  had  been  a 
few  distraints  recently  levied,  but  that  they  were 
very  rare  before  the  last  few  years.  I  ought  to 
state  that  I  went  into  Lincolnshire  very  soon 
after  mv  appointment,  in  the  autumn  of  1879 
and  in  the  spring  of  1880,  that  is  to  say,  in  North 
and  Mid  Lincolnshire  ;  irat  I  have  been  in  South 
Lincolnshire  recentiy.  I  held  *  a  meeting  at 
Bourne  last  September,  and  I  asked  those  who 
wei«  present  at  that  meeting  their  opinion  about 
the  law  of  distaress,  and  my  note  is,  '^This  is  evi- 
dentiy  not  much  considered."  Bnt  the  meeting 
was  not  in  favour  of  any  alteration  except  as 
regards  Beisted  stock. 

622.  These  meetings  were  mainly  attended,  I 

5 resume,  by  fiurmers  ? — Mainly,  but  not  entirely*. 
"he  Lincdbshire  Agricultural  Society  assisted 
B  2  me 
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me  very  materially^  and  some  landlords  were  at 
the  earlier  meetings ;  but  this  meeting,  of  which 
I  am  speaking,  at  Bourne,  was  exclusively 
attended  by  farmers. 

623.  Were  the  meetings  attended  by  dealers 
in  manure,  bankers,  or  any  others  ? — No,  not  to 
any  extent ;  here  and  there  one  perhaps. 

624.  Then  you  mainly  at  those  meetings  got 
the  views  of  the  farmers  only,  and  of  the  land- 
lords ? — Yes,  with  occasionally  a  few  others. 

625.  With  regard  to  Middlesex,  what  state- 
ment have  you  to  make  ? — I  can  make  no  state- 
ment with  regard  to  Middlesex.  The  Royal 
Commission  excited  but  very  little  interest  in 
Middlesex ;  I  could  not  get  up  a  meeting. 

626.  In  Nottinghamshire  what  was  your  ex- 
perience ? — I  have  omitted  Norfolk,  in  which 
county  I  had  two  or  three  meetings.  In  that 
county  there  had  been  not  many  distraints,  but 
a  few.  Formerly,  that  is  to  say,  before  the  bad 
times,  such  a  thing  was  unknown.  One  meeting 
which  I  held  in  Norfolk,  and  which  was  very 
largely  attended,  but  by  farmers  only,  considered 
that  the  law  caused  landlords  to  lake  as  tenants 
men  with  insufficient  capital,  and  that  it  was  an 
obstacle  to  tenant  farmers  obtaining  loans  from 
the  bankers ;  that  was  the  view  which  was  ex* 

fressed,  but  it  was  not  carried  as  a  resolution, 
n  Nottinghamshire  a  meeting  of  the  County 
Chamber  of  Agriculture,  held  late  in  September 
of  last  year,  passed  a  resolution  that  the  law  of 
distress  ought  to  be  abolished. 

627.  With  regard  to  Northamptonshire,  what 
was  your  experience? — A  good  many  North- 
amptonshire men  were  present  at  the  meeting  to 
which  I  have  alluded  at  Market  Harborou^h, 
and  quite  recently  I  held  a  public  meeting  under 
the  auspices  of  the  Northamptonshire  Chamber 
of  Agriculture  at  Northampton ;  that  meeting 
considered  various  matters  connected  with  the 
depression,  but  the  law  of  distress  was  not 
touched  upon. 

628.  Jn  Kutland  how  was  it  ? — I  can  give  no 
information  as  to  Kutland.  I  held  no  public 
meeting  in  Kutland ;  it  is  such  a  small  county. 
Some  farmers  from  Kutland  attended  the  Market 
Harborough  meeting,  and  some  the  Bourne 
meeting,  and  I  met  others  at  Melton  Mowbray. 

628*.  Did  the  farmers  with  whom  you  came 
in  contact  tbere  make  mention  in  any  way  of 
their  views  with  regard  to  the  law  of  distress  ? — 
No,  I  derived  no  information  in  this  respect  from 
Rutland. 

629.  What  did  you  find  to  be  the  view  in 
Suifolk?— In  Suifolk  it  was  talked  about  by 
many  farmers,  and  some  advocated  the  limitation 
of  the  right  to  one  year. 

630.  Was  that  one  of  the  counties  where  it 
excited  but  a  moderate  interest  ? — But  a  moderate 
interest. 

631.  I  presume  the  Committee  may  take  it 
that  the  Assistant  Commissioners  had  a  vast  num- 
ber of  questions  to  examine  into  ? — Yes,  a  great 
number  of  questions,  of  which  this  formed  one. 

632.  And  that  it  was  impossible  to  give  very 
great  attention  to  any  particular  point  which  did 
not  excite  considerable  interest? — That  is  so. 

633.  Will  you  state  to  the  Committee  the 
general  conclusion  at  which  you  arrived  with 


Chairman — continued. 

regard  to  the  feeling  as  to  the  law  of  distress,  if 
you  feel  competent  or  inclined  to  do  so? — My 
impression  is  that  the  general  feeling  is  in  favour 
of  a  limitation  of  the  law,  but  not  in  favour  of  its 
total  abolition.  I  think  the  feeling  that  the 
right  should  be  limited  to  one  year's  arrears  of 
rent  is  more  prevalent  than  the'  feeling  that  it 
should  be  limited  to  any  other  length  of  arrears. 

634.  Were  any  cases  of  hardship  brought  to 
your  notice  ? — Only  one  ;  and  that  was  a  very 
peculiar  case. 

635.  Could  you  state  it  to  the  Committee  ? — 
It  was  in  Essex.  I  must  premise  by  stating  that 
a  practice  exists  in  some  parts  of  Essex  for  the 
farmers  to  let  out  their  land  to  seed  growers ;  by 
seed  growers,  I  mean  men  who  grow  flower  or 
vegetable  seeds  for  the  London  markets.  The 
practice  in  many  cases  is  for  the  farmer  himself 
to  till  and  cultivate  the  land  and  sow  the  seed, 
the  grower  finding  the  seed,  and  reaping  it  when 
ripe.  In  the  case  of  hardship  to  which  I  allude, 
a  tenant  farmer  was  in  straitened  circumstances, 
and  having  let  a  part  of  his  farm  to  a  seed  grower, 
he  asked  the  seed  grower  to  advance  him  part 
of  the  money  which  was  not  due  according  to  the 
bargain  after  the  seed  was  ripened  and  reaped. 
The  seed  grower  responded  to  the  request,  and 
lent  the  farmer  money  to  pay  for  the  cultivation; 
and  the  seeds  were  planted.  The  farmer  owed 
his  landlord  rent,  and  the  landlord  distrained,  and, 
amongst  other  things,  took  the  growing  seeds ; 
so  that  the  grower  lost  not  only  the  seeds  them- 
selves, but  also  the  money  which  he  himself  had 
advanced  to  pay  for  their  cultivation.  That  was 
the  only  case  of  hardship  that  I  came  across. 

636.  Did  any  cases  of  long  holdings  ever  come 
across  you ;  of  the  rent  having  been  allowed  to 
accumulate  ? — I  think  those  cases  have  been  very 
common  indeed  during  the  last  few  years. 

637.  And  followed  by  distraint  ?— No ;  I 
came  across  no  case  in  which  anything  like  six 
years  or  any  long  period  had  been  distrained  for. 

638.  What  is  your  own  opinion  with  regard  to 
that,  so  far  as  you  have  found  it,  from  your  visits 
to  those  counties  ? — My  own  opinion  is  strongly 
in  favour  of  the  retention  of  the  law,  but  I  think 
that  six  years'  arrears  of  rent  is  too  long  a  time. 
I  would  limit  the  time.  It  seems  to  me  unfair  to 
put  it  into  a  landlord's  power  to  lie  by  for  six  years 
and  then  come  down  on  the  tenant's  property,  or 
on  any  property  that  there  may  be  on  the  land, 
for  the  rent  for  the  whole  of  that  time ;  and  I 
think  that  really  no  good  landlord  ought,  either 
in  justice  to  himself,  or  in  fairness  to  his  tenant, 
to  let  the  rent  accumulate  for  so  long  a  period  as 
six  years. 

639.  But  that  is  a  case,  is  it  not,  which  would 
very  rarely  happen  ? — I  do  not  know  of  such  a 
case ;  I  never  came  across  one. 

640.  Have  you  formed  any  opinion  with 
regard  to  the  case  of  agisted  cattle  ? — Yes  ;  I 
thinlc  it  is  a  hardship  that  agisted  cattle 
should  be  taken,  and  I  think  that  the  section 
which  I  have  had  the  advanti^e  of  hearing  the 
Lord  Advocate  read  this  morning  from  the 
Hypothec  Amendment  Act  of  1867  (30  &  31 
Vict.  c.  42,  8.  5),  meets  the  case  of  agisted  cattle 
very  fairly.  I  like  it  better  person^ly  (if  I  am 
in  order  m  expressing  my  own  views  upon  the 
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subject)  than  the  clause  in  the  Bill  which  is  now 
before  the  House  (Clause  3  of  Sir  Henry  Hol- 
land's Bill),  relating  to  the  same  subject.  I  do 
not  like  the  notices  m  Sub-section  (a)  of  Section  3 
of  that  Bill,  and  I  think  they  would  be  rery 
awkward  to  work, 

641.  Will  you  state  your  opinion  as  to  the 
effect  of  the  law  as  it  now  stands  upon  the  land- 
lord's power  of  borrowing  ? — The  effect  of  it,  I 
think,  is  a  great  ^adTantage  to  the  landlord.  I 
very  much  question  whether  the  landlords  of 
this  country  could  borrow  money  on  the  easy 
terms  that  they  do  if  the  law  of  distress  were 
abolished. 

642.  Would  you  explain  that  a  little  more 
fully  ?— In  this  way;  when  a  landlord  borrows, 
the  lender  knows  that  the  borrower  has  it  in 
his  power  to  distrain  on  his  tenants  for  their 
rents,  and  by  that  means  can  be  sure  of  obtaining 
the  interest  which  every  borrower  must  pay  to 
the  lender  for  the  use  of  the  money. 

643.  The  present  law,  in  other  words, 
strengthens  the  security? — Yes,  it  strengthens 
the  security. 

644.  By  providing  a  rapid  remedy  ? — A  quick 
and  prompt  remedy. 

645.  Then,  as  regards  the  tenant,  what  credit 
does  he  generally  get  so  far  as  your  experience 
goes  as  regards  his  rent? — The  tenant  very  often 
gets  a  credit  of  six  months,  that  is,  half  a  year's 
rent,  for  the  whole  period  of  his  tenancy.  I  will 
explain  it  in  this  way.  We  will  assume  that  there 
is  a  Michaelmas  tenancy,  that  is  to  say,  a  man 
goes  in  at  Michaelmas,  be  it  new  Michaelmas  or 
old  Michaelmas,  it  matters  not  for  my  purpose, 
but  at  Michaelmas.  The  rent  is  due  every  six 
months;  therefore,  the  first  payment  becomes 
due  at  the  Lady-day  next  after  the  tenant  en- 
tered ;  but  at  present  it  is  a  common  practice 
for  the  landlord  not  to  take  the  first  half  year's 
rent  when  it  falls  due,  because  the  tenant  has 
not  had  the  benefit  of  a  crop,  but  to  postpone 
that  rent  until  the  ensuing  Michaelmas;  and 
then  it  often  happens  that  it  is  but  six  months' 
rent  that  the  landlord  then  takes,  and  not  the 
rent  for  the  whole  year ;  and  that  six  months' 
arrear  goes  on  from  year  to  year  in  that  way, 
until  the  expiration  of  the  term,  when,  at  the 
end  of  the  last  six  months,  the  tenant  pays 
a  whole  year's  rent.  But  during  the  whole 
term  that  the  tenancy  lasts,  the  tenant  has  the 
use  of  that  one  half  year's  rent,  which,  to  my 
mind,  is  a  great  advantage  to  the  tenant.  In 
some  cases  it  runs  even  furtlier  tiian  that,  be- 
cause landlords,  I  think  I  may  say,  never,  or 
but  very  rarely,  exact  pavment  of  their  rents  at 
the  time  when  actually  due.  For  instance,  the 
Lady-day  rents  are  usually  collected  about  Mid- 
summer, that  is  to  say,  three  months'  credit  is 
given,  and  the  Michaelmas  rents,  as  a  rule,  are 
collected  in  December,  and  very  often  not  untU 
January,  that  is  to  say,  three  months'  credit  is 
given,  and  that  goes  without  speaking.  So  that, 
if  you  take  the  case  which  1  put  at  first  of  a 
tenant  entering  his  farm  at  Michaelmas,  he  pays 
no  rent  nominally  until  the  Michaelmas  follow- 
ing, but  really  not  until  the  December  or  January 
following  that  Michaelmas,  which  is  a  whole  year 
and  two  or  three  months  more. 
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646.  That  credit  would  be  covered  even  if  the 
law  were  so  altered  as  to  limit  the  recovery  to 
one  year,  would  it  not? — ^Yes,  that  would  remain 
the  same. 

647.  Do  you  see  any  objection  to  limiting  it  to 
one  year  ? — No ;  1  have  thought  the  matter  over, 
and  I  see  no  objection. 

648.  Then,  with  regard  to  the  credit  of  the 
tenant,  do  you  consider  that  his  credit  now  is 
limited  through  the  existence  of  the  present  law; 
I  mean  his  credit,  not  with  his  landlord,  but  with 
others  who  deal  with  him  ? — Theoretically  per- 
haps it  is,  but  practically  I  do  not  think  it  is, 
because  everybody  knows  of  the  existence  of  the 
law. 

649.  But  does  the  knowledge  of  the  existence 
of  the  law  prevent  credit  being  given  ? — I  do  not 
think  it  does  practically. 

650.  Does  it  not  operate  to  prevent  a  farmer 
getting  credit,  which  otherwise  he  might  get  ? — 
I  do  not  think  it  does  ;  I  have  tried  to  get  evi- 
dence on  this  point,  and  to  find  out  whether  the 
present  law  prevents  farmers  obtaining  credit, 
but  without  success.     I  found  out,  however,  that 

1)reviously  to  the  present  bad  times  bankers  had 
ent  money  very  readily  to  farmers ;  in  fact,  I  go 
so  far  as  to  say  too  readily. 

651.  At  moderate  rates  of  interest? — That 
was  one  of  the  subjects  into  which  we  were 
instructed  to  inquire,  but  really  it  was  such  a 
delicate  question  that  I  could  not  obtain  any  in- 
formation upon  it. 

652.  Could  you  answer  this  question,  whether 
you  think  the  rate  of  interest  was  higher  in  con- 
sequence of  the  security  not  being  so  good  as  it 
would  be  if  the  landlord  had  not  the  principal 
claim  ?— As  I  swd  before,  I  really  do  not  think  it 
makes  any  difference. 

653.  Surely  the  existence  of  such  a  claim  as  a 
claim  for  a  year's  rent  must  make  a  difference  to 
anyone  else  who  may  wish  to  take  a  bill  of  sale, 
or  any  other  means  of  raising  money  to  pay  his 
own  debt  ? — Theoretically  of  course  it  must ;  I 
cannot  deny  that. 

654.  Why  not 'practically  ? — Because  it  is  so 
well  known ;  everybody  knows  of  its  existence, 
and  they  also  know  that  the  law  of  distress  is 
hedged  around  with  many  difficulties,  and  that  it 
is  never  put  in  operation  except  in  extreme  cases. 

655.  What  are  the  difficulties  with  regard  to 
putting  the  law  into  force  ? — The  difficulties  are 
that  you  have  to  be  very  careful  that  the  distress 
is  not  wrongful.  It  may  be  wrongful  in  three 
respects,  irregular,  excessive,  or  illegal  A  dis- 
tress is  irregular  when,  being  in  its  inception 
legal,  some  subsequent  proceedings  in  regard 
to  it  are  •  unlawful,  as,  for  example,  selling  be- 
fore the  five  days  are  expired,  or  distraining  be- 
tween sunset  and  sunrise.  And  then  care  has  to 
be  taken  that  the  distress  is  not  excessive,  that  is  to 
say,  that  the  goods  that  are  taken  are  of  avalue  pro- 
portionate to  the  amount  due  for  rent  That  was 
provided  for,  as  has  been  pointed  out  to  the  Com- 
mittee, under  the  Statute  of  Marlebridge,  as 
early  as  the  52  Hen.  3,  o.  4,  which  says  that  **  dis- 
tresses shall  be  reasonable  and  not  too  great.'* 
Then  a  distress  may  be  illegal,  that  is  to  say,  it 
may  be  wrongful  ab  initio;  for  instance,  one  made 
by  a  stranger,  or  where  no  rent  is  due.    And  in 

£  3  _        the 


Digitized  by 


Google 


38 


MINTTXS  OF  ETIDENCB  TAKBH  BSFOBB  THS 


30  March  1882.] 


Mr.  Drugs. 


^Continued. 


Chairman — coiitinued. 

the  last  case,  when  it  comes  under  the  Statute  of 
William  and  Mary,  that  is  to  say,  if  the  ffoods 
have  been  sold  as  well  as  distrained,  double  da- 
mages may  be  recovered.  All  these  things  appear 
to  me  to  hedge  round  the  actual  operation  of  the 
law  with  difficulties,  and  to  act  as  deterrents  to 
prevent  its  being  put  in  operation  except  in  cases 
where  it  is  absolutely  necessary. 

656.  We  have  taken  the  case  of  the  landlord 
and  tenant.  With  regard  to  other  classes,  the 
classes  who  supply  the  farmer  with  manure  or 
any  other  goods  tnat  are  necessary  for  his  busi- 
ness, have  you  found  dissatisfaction  on  their  part 
at  their  position? — Yes,  there  is  some  dissatifflao- 
tion. 

657.  Mainly  amongst  which  class? — I  do  not 
know  that  I  can  specify  any  particular  class; 
perhaps  most  amongst  artificial  manure  makers 
and  implement  makers,  but  I  should  be  sorry  to 
say  any  one  class  more  than  another ;  generally 
creditors  have  shown  a  certain  amount  of  dis- 
satisfaction. 

658.  What  length  of  credit  is  generally  given 
by  manure  makers,  for  instance  ? — I  cannot  say. 

S59.  You  would  not  even  say  whether  it  is  a 
fixed  credit,  or  whether  it  is  a  credit  by  a^e- 
ment,  or  a  general  credit  for  a  length  of  tune  ? 
— ^I  should  say  by  agreement  in  each  case. 

660.  It  is  generally  at  a  fixed  day  when  pay- 
ment has  to  be  made  for  goods  supplied? — Cer- 
tainly. I  do  not  think  there  is  any  special  custom 
with  reference  to  payment  by  farmers  to  either 
artificial  manure  makers  or  agricultural  imple- 
ment makers ;  I  have  not  heard  of  such.  I  speak, 
of  course,  with  reserve  on  that  point ;  it  has  not 
come  within  my  knowledge. 

661.  Are  there  any  reasons  why  this  question 
of  the  abolition  of  the  law  of  distress  has  come 
more  prominently  forward  lately;  for  instance,  do 
you  attribute  any  importance  to  the  fact  of 
greater  depression  in  agriculture  ? — Yes,  I  think 
00 ;  I  think  there  are  two  or  three  reasons  for  it. 
In  the  first  place,  there  was  the  case  of  which  I 
have  no  special  knowledge,  but  accounts  of  which 
I  saw  in  the  newspapers,  the  case  in  Kent,  of 
Duppa  V.  Lake.  I  was  going  to  say  that  that  first 
drew  attention  to  the  subject,  but  at  all  events  of 
late  years  it  has  drawn  attention  to  the  subject. 
In  going  about,  as  I  have  of  late,  I  have  had  every 
grievance  that  a  farmer  could  or  might  possibly 
suffer  from  poured  into  my  ears,  and  this  was 
amongst  them. 

662.  But  the  evils  of  the  law  of  distress  would 
naturally  come  out,  would  they  not,  at  a  time 
when  there  was  a  great  and  natural  loss  of  capital 
upon  the  part  of  uie  agricultural  clasps  ? — No 
doubt. 

663.  This  would  be  a  special  period,  would  it 
not,  when  the  law  of  distress  would  be  on  its  trial  ? 
— I  think  so,  and  when  the  good  resulting  from 
it  comes  out  too. 

664.  It  is  a  time  when  the  good  and  evil  effects 
of  such  a  law  would  be  proved  ? — Yes,  I  think  so. 

665.  Have  there  been  great  losses  on  the  part 
of  manure  manufacturers  and  other  creditors; 
have  they  lost  much  monev  by  the  farmers? — 1 
cannot  sav ;  I  can  only  teU  you  that  they  have 
felt  the  bad  times  very  much.  The  manure 
makers  with  whom  I  conversed^  and  the  agricul- 
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tund  implement  makers  with  whom  I  conversed, 
had  all  felt  very  s^iously  the  depression  that  had 
affected  the  farmers.  Of  course  I  must  not  men- 
tion names ;  but  in  my  district,  as  the  Committee 
may  know,  there  are,  perhajis,  more  large  agri- 
cultural implement  makers  than  in  any  other 
district  in  England,  and  I  saw  many  of  them,  and 
they  told  me  that  their  English  trade  during  the 
last  few  years  had  fallen  off  very  considerably^ 
and  that  if  it  were  not  for  their  foreign  trade 
their  business  would  be  but  small  ;  but  none  of 
them  told  me  that  they  had  suffered  losses  from 
the  farmers  by  bad  debts. 

666.  Have  there  not  been  more  bills  of  sale 
during  the  last  year  or  two  than  at  almost  any 
other  jwrevious  period  ? — I  believe  so ;  the  sta- 
tistics of  r^stration  prove  that. 

667.  If  there  have  been  so  many  bills  of  sale, 
would  not  that  prove  that  there  were  a  great 
many  cases  in  which  the  creditors  of  farmers  had 
been  driven  to  take  strong  proceedings  to  recover 
their  money  ? — It  would  hardly  prove  that 

668.  What  would  bills  of  sale  be  for  if  not  with 
that  object  ? — Perhaps  I  hardly  understand  what 
you  mean  by  strong  proceedings. 

669.  I  mean  a  bill  of  sale  ? — If  you  call  a  bill 
of  sale  a  strong  proceeding,  certainly;  yes,  of 
course  that  would  be  so. 

670.  Then  the  graziers,  have  they  not  had  a 
special  grievance  latterly? — Yes.  As  I  said, 
graziers  and  people  who  let  their  cattie  out  to 
feed  on  a  farmer's  land  have  been  very  cautious, 
and  have  been  obliged  to  be  so. 

671.  Has  it  not  been  a  time  when  the  busi- 
ness of  graziers  sending  cattie  and  sheep  on  to  a 
farmer's  land  has  been  rather  increased  compared 
with  former  times? — No  doubt  farmers  have 
been  very  hardly  pushed  for  capital,  and  instead 
of  buying  their  stock,  they  have  been  very  glad 
to  let  the  graziers'  live  stock  eat  off  their  turnips  or 
other  crops  on  the  land,  and  the  graziers  have 
done  that. 

672.  Whilst  the  graziers  have  done  so,  has 
that  business  been  rather  hampered  by  the  fear 
of  the  stock  being  seized  ? — The  graziers  have 
had  to  be  very  cautious. 

673.  What  would  have  to  be  done  if  the  law 
were  abolished ;  would  it  be  necessary,  do  you 
think,  to  take  such  steps  as  were  explained  by 
the  Lord  Advocate  to  make  re-entry  easier  ? — 
Yes,  I  think  that  re-entry  should  be  made  very 
much  easier ;  indeed  a  layman,  that  is  to  say, 
a  non-legal  man,  can  hardly  realise  how  difficult 
it  is  to  turn  a  tenant  out  unless  he  has  had  a  case 
of  his  own.  A  tenant,  when  he  is  in  possession, 
if  he  means  to  be  nasty  and  to  hold  on,  can  give 
his  landlord  an  infinity  of  trouble,  and  can  con- 
tinue to  hold  for  a  very  lonjj  time. 

674.  Have  you  any  opinion  as  to  the  security 
which  could  be  taken  by  landlords  if  the  law  of 
distress  were  abolished  ? — I  presume  that  they 
woidd  either  take  bills  of  sale  or  guarantees,  or 
that  they  would  require  to  have  their  rents  paid 
in  advance  ;  but  the  last  would  not  be  of  much 
good,  because  when  a  man  has  to  pay  his  rent 
on  a  certain  day,  it  does  not  matter  to  him 
whether  the  payment  is  in  respect  of  rent  pay- 
able in  advance  or  due  on  that  particular  day ;  it 
is  all  the  same  to  that  man  uter  the  first  pay- 
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ment  And  you  might  have  the  securitieB  which 
the  Lord  Advocate  has  been  talking  about  as 
now  existing  in  Scotland ;  but  if  I  may  offer  an 
opinion  (and  I  have  been  looking  at  the  Act  two 
or  three  times  lately  preparatory  to  being  ex- 
amined here)^  it  seems  to  me  that  the  last  state 
of  the  tenant  is  worse  than  the  first,  being  now 
under  the  liability  of  having  those  two  sorts  of 
actions,  referred  to  in  the  Hypothec  Abolition 
Act,  1880  (43  Vict.  c.  12),  brought  against  him. 

Mr.  Pease* 

675.  Could  you  sav  in  what  way  his  state  is 
worse  than  it  was  be&re  ? — It  seems,  from  what 
I  understood  the  Lord  Advocate  to  say  this  morn- 
ing, that  if  a  Scotch  farmer's  rent  is  in  arrear  for 
six  nlonths,  he  is  liable  to  an  action  for  caution 
and  removing,  to  which  action  he  was  previously 
liable  only  when  twelve  months'  rent  was  in 
arrear ;  and,  as  I  understood  the  Lord  Advocate 
to  say  this  morning,  in  an  action  of  that  nature, 
the  tenant  had  not  only  to  give  security  for  the 
rent  which  was  in  arrear,  but  he  haa  to  give 
security  for  the  next  five  crops ;  that  is  to  say, 
the  rent  which  would  be  due  for  the  next  five 
years  in  the  case  of  a  lease.  But  it  seems  to  me 
that  it  is  not  so  much  a  hardship  on  a  tenant  to 
be  liable  to  the  law  of  distress,  as  it  would  be  to 
have  to  find  security  for  five  years'  rent  Con- 
sider the  large  amount  of  five  years'  rent.  As- 
sume that  the  rent  is  100  Z.  a  year,  the  rent  of  a 
small  holding,  the  tenant  has  to  find  security  for 
500  /.  To  whom  is  he  to  go  to  find  that  security  ? 
It  appears  to  me  that  you  put  him  in  a  very  ^eat 
difficulty,  and  that  it  is  a  far  greater  hardship 
upon  him  than  the  present  liability  under  whicn 
the  English  tenant  now  stands. 

Mr.  BlenuerhassetL 

676.  The  tenant  was  obliged  to  find  security 
before  the  Act  of  1880,  was  he  not? — As  I 
understood  the  Lord  Advocate  he  had  to  do  so 
before  the  Act,  only  when  12  montiis'  rent  was 
in  arrear,  whereas  now  he  has  to  do  so  when  six 
months'  rent  is  in  arrear.  Then,  again,  under  the 
Scotch  Act,  the  tenant  is  liable  to  the  further 
action  of  irritancy  and  removing ;  that  is  to  say, 
if  his  rent  is  in  arrear  for  one  year  only,  he  foi> 
feits  his  lease ;  irritancy  being,  as  I  understand, 
equivalent  to  forfeiture;  that  again  seems  to 
me  to  be  a  hardship.  "With  regard  to  forfeiture, 
I  might  point  out  to  the  Committee  that  the 
tendency  of  legislation  at  the  present  time  is 
rather  to  relieve  tiie  tenant  from  forfeiture  than 
to  create  a  forfeiture.  Perhaps  the  Committee 
will  allow  me  to  refer  to  the  Conveyancing  Act 
of  last  Session  (Lord  Caims's  Act) ;  under  Sec- 
tion 14  of  that  Act,  a  tenant  is  put  into  a  better 
position  with  regard  to  forfeiture,  that  is  to  say, 
forfeiture  is  not  allowed  to  take  effect  if  the 
landlord  is  compensated  by  money  payment  for 
the  damage  which  he  has  suffered  by  a  breach 
of  covenant,  and  if  the  breach,  being  capable  of 
remedy,  is  remedied.  That  formerly  apphed  only 
to  breaches  of  covenant  to  pay  rent;  but  it  now 
applies  to  all  breaches  of  covenant.  Therefore  it 
seems  to  me  that  the  tendency  of  legislation  in 
this  respect  is  in  favour  of  the  tenant,  and  against 
forfeiture  ;  whereas  the  iteration  of  the  law 
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under  the  Hypothec  Abolition  Act  makes  a  12 
months'  arrear  of  rent  the  ground  of  a  forfeiture, 
instead  of  two  years'  arrear,  as  was  the  case  be- 
fore the  Act. 

Chairman. 

677.  Your  explanation  that  the  case  of  a  tenant 
might  be  worse  than  before,  applies  to  this :  that 
you  understand  that  such  precautions  have  been 
taken  in  the  Act,  that  while  he  has  been  relieved 
from  one  danger  he  is  incurring  another? — I 
think  so  certainly ;  and  I  think  that  in  any  total 
abolition  of  the  law  of  distress  in  .England,  you 
can  hardly  help  the  same  result  taking  effect. 

678.  Supposing  the  law  were  not  abolished, 
are  there  any  amendment  with  regard  to  male 
stock  that  you  would  recommend  ? — I  think  it  a 
most  admirable  suggestion  in  Sub-section  (B)  of 
the  third  section  of  Sir  Henry  Holland's  Bill,  that 
'^  male  stock  of  all  kinds  being  the  bond  fide  pro- 

Eerty  of  a  person  other  than  the  tenant,  and  either 
ired  by  the  tenant  or  in  his  temporary  possession 
solely  for  the  purposes  of  breeding,"  should  be 
exempt  from  distress. 

679.  With  regard  to  machinery,  what  would 
your  view  be  ? — I  am  rather  in  favour  of  Sub- 
sections (C)  and  (D)  of  the  same  Bill,  which 
exempt  machinery. 

Mr.  Heneoffe. 

680.  How  would  you  avoid  fraud  in  cases 
of  stock  and  machinery? — By  a  very  heavy 
penalty. 

681.  I  think  you  said  just  now,  that  you  pre- 
ferred the  clause  in  the  Act  of  1867  to  the  clause 
in  Sir  Henry  Holland's  Bill  as  a  whole?— With 
regard  to  agisted  stock. 

682.  Do  not  those  clauses  include  everything? 
— No ;  I  spoke  only  of  agisted  stock.  Sub-sec- 
tion (A)  of  Section  3  of  Sir  Henr^  Holland's 
Bill  refers  to  agisted  stock,  and  Section  5  of  the 
Act  of  1867  refers  to  agisted  stock.  Sub-sections 
(C^  and  (D)  of  Section  3  of  Sir  Henry  Holland's 
Bill  refer  to  agricultural  machinery,  and  the  6th 
section  of  the  Hypothec  Amendment  (Scotland) 
Act,  1867,  refers  to  implements. 

683.  And  you  prefer  the  clauses  of  the  Act  of 
1867  to  those  of  Sir  Henry  Holland's  Bill?— So 
far  as  regards  agisted  stock  I  do.  With  regard 
to  the  other  things,  I  rather  prefer  Sir  Henry 
Holland's  Bill. 

684.  Then  in  a  case  of  bankruptcy,  tiie  law  of 
distress  only  extends  to  one  year,  i  believe  ? — 
The  landlord  has  a  prior  right  only  to  one 
year's  rent.  For  anything  over  one  year,  he 
comes  in  with  the  ordinary  creditors. 

685.  You  propose  to  limit  the  more  general 
law  of  distress? — I  think  that  would  be  fair ;  I 
think  six  years  is  too  long  a  time  for  a  man  to  lie 
by,  and  let  his  rents  accumulate ;  I  look  upon  it 
as  laches  upon  the  landlord's  part  to  let  six  years' 
rents  accumulate. 

686.  Do  you  consider  that  a  landlord  has  a 
preferential  ri^ht  over  an  ordinary  creditor  for 
any  reason  ? — T  do  most  clearly,  for  this  reason, 
that  the  rent  is  something  tiiat  keeps  growing, 
and  yet  is  not  due,  and  cannot  be  recovered  until 
a  particular  day,  the  tenant  during  the  whole  time 
having  the  use  of  the  land,  for  whidi  he  is  incurring 
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an  increasing  liability.  An  ordinary  creditor, 
on  the  contrnry,  can  at  once  claim  payment  for 
goods  delivered  ;  it  is  by  his  own  agreement  if 
die  day  of  payment  is  postponed. 

687.  Is  there  no  other  reason  with  regard  to 
the  question  of  an  insolvent  tenant  wno  has 
seriously  deteriorated  the  land  in  Ins  occupation ; 
would  you  not  consider  it  as  any  reason  that  it 
come  into  the  landlord's  possession  in  a  very 
much  worse  state  than  when  the  tenant  took  it? 
— Yes,  certainly,  that  is  a  very  great  reason  why 
you  should  secure  the  landlord,  and  that  is  a 
reason  why,  if  you  abolish  the  right  of  distress, 
you  must  make  the  right  of  re-entry  very  much 
easier  and  very  much  more  prompt.  It  is 
promptness  that  is  required  for  the  right  of  re- 
entry. 

688.  When  you  were  acting  as  a  sub-commis- 
sioner, was  there  not  some  case  brought  before 
you  of  a  desire  for  a  longer  notice  to  quit  ? — 
xes. 

689.  Would  not  that  act  exactly  in  an  opposite 
direction  to  the  abolition  of  the  law  of  distress  ? 
— ^When  I  sav  "  Yes"  to  that  question,  I  answer 
it  precipitately.  It  was  not  so  in  Lincolnshire 
where  a  custom  exists  of  payment  for  tenant  right ; 
in  that  county  a  six  months'  notice  to  quit  was 
preferred  to  a  longer  notice. 

690.  In  some  counties,  particularlv  in  the 
counties  where  this  agitation  against  the  law  of 
distress  exists,  they  are  also  agitating  for  a 
longer  notice  to  quit,  are  they  not  ? — They  are 
agitating  for  a  longer  notice  to  quit. 

691. 'The  two  could  not  be  compatible,  could 
they  ? — No,  hardly. 

692.  Do  you  consider  the  law  of  distress  as  an 
advantage  or  a  disadvantage  to  the  farmer  ? — 
An  advantage. 

693.  I  think  you  stated  what  alteration  you 
recommend  with  regard  to  bills  of  sale.  It  was 
suggested  that  a  landlord  might  take  a  bill  df 
sale ;  but  a  bill  of  sale,  when  it  is  registered, 
discredits  a  farmer  very  considerably,  does  it  not  ? 
—Yes,  certainly  it  discredits  a  farmer  or  any 
trader  very  much. 

694.  And,  on  the  other  hand,  a  bill  of  sale 
which  is  registered  is  very  seldom  known  except- 
ing to  lawyers  and  others,  who  take  the  trouble 
to  look  over  the  list ;  it  is  not  generally  known 
in  the  country  at  large  ? — It  is  known  to  trades- 
men. Many  of  whom  take  in  Stubbs's  List,  in 
which  it  would  appear.  A  bill  of  sale  is  a  very 
damaging  thing  to  any  man,  including  a  farmer. 

695.  With  regard  to  tools  and  motive  power, 
have  you  any  suggestion  to  make.  I  believe 
that  teams  are  now  exempted? — The  tools  of  a 
man's  trade  are  now  exempted;  that  is  to  sa^,' 
they  are  not  wholly  exempted  except  when  in 
actual  use,  but  are  privileged  stib  modo  by  the 
old  Act  of  Henry  III.  A  tenant's  "  beasts  that 
ffain  his  land  and  his  sheep  "  cannot  be  taken  in 
distress,  if  there  is  other  sufficient  distress  upon 
the  premises. 

696.  With  regard  to  feeding  stuffs  and  manures 
foimd  on  the  premises,  would  you  exempt  them  ? 
— No,  1  do  not  think  I  would. 

697.  You  heard  the  Lord  Advocate's  evidence 
with  regard  to  the  distinctions  between  the  law 
of  distress  and  that  of  hypothec ;  do  yon  gene- 


Mr.  Heneafff^oondnned. 

rally  agree  with  him,  or  are  there  any  observa- 
tions which  you  would  like  to  make  on  what  he 
said  ? — I  agree  generally  with  hinu 

698.  In  your  evidence,  you  stated  that  you 
had  found  a  greater  number  of  bills  of  sale 
latterly,  and  the  Kight  honourable  Chairman 
asked  you  for  what  reason  they  were  given  ;  was 
any  evidence  given  to  you  to  show  that  those 
bills  of  sale,  as  a  rule,  were  asked  for  by  bankers 
who  had  advanced  large  sums  of  money  in  the 
good  times,  and  who  foreclosed  rather  quickly 
when  the  bad  times  came  ? — I  did  not  receive 
any  evidence  on  that  point. 

Mr.  Cropper. 

699.  You  heard  the  questions  put  to  the  Lord 
Advocate  about  large  and  small  farms  ;  have  you 
given  any  consideration  to  that  question  ?^ — A 
little. 

700.  Do  you  think  that  it  would  affect  a  small 
farmer  if  we  abolished  the  law  of  distress,  more 
than  it  would  affect  a  large  farmer? — Yes,  I 
think  it  would  do  very  great  harm  indeed,  in  the 
case  of  many  small  men,  if  you  abolished  the 
law. 

701.  If,  as  I  gather  from  you,  in  many  places 
a  year's  grace  is  given ;  if  the  law  was  so  altered, 
it  would  be  very  little  different  from  the  present 
state  of  things,  as  you  have  given  us  instances  of 
in  which  in  many  cases  the  rent  is  allowed  to  run 
on  more  than  six  months  ? — It  would  be  about 
the  same  thing,  but  I  think  the  execution  of  the 
right  should  be  within  three  months  after  the 
expiration  of  twelve  months. 

702.  Then  it  gives  a  small  farmer  a  little 
credit  to  start  with  when  he  is  in  a  most  difficult 
position? — Yes,  at  a  most  difficult  time.  A 
tenant  especially  wants  his  mbney  when  he  goes 
in,  and  you  give  him  the  use  of  that  money  :  and 
you  not  only  give  him  the  use  of  it  then,  but, 
during  the  whole  of  the  tenancy,  he  still  has  the 
use  of  the  half  a  year's  rent. 

703.  I  suppose  a  small  farmer  is  not  likely  to 
be  owing  largely  to  a  banker  or  a  trader  ? — No, 
not  largely. 

704.  A  trader  would  know  of  the  existence  of 
the  law,  and  therefore  it  would  be  at  his  own 
risk  if  he  trusted  the  farmer  ? — That  is  my  idea. 

705.  Have  you  given  any  attention  to  the  sub- 
ject of  urban  tenancies  ? — Not  so  specially  as  to 
agricultural.  Of  course  one  has  considered  it 
to  some  extent. 

706.  Do  you  see  any  decided  distinction 
between  urban  and  agricultural  tenancies  ? — No. 
I  think  it  would  be  easier  to  abolish  the  law,  if 
it  is  to  be  abolished,  in  respect  of  urban,  than  in 
respect  of  agricultural  tenancies ;  but  I  think 
that  the  law  is  a  very  great  assistance  and  bene- 
fit to  urban  populations.  We  must  remember 
too  that  the  dwellers  in  towns  are  not  in  the 
same  position  as  agricultural  tenants  in  respect 
of  the  implements  they  emplovi  or  anything  of 
that  sort;  and  I  may  remind  tne  Committee,  in 
reference  to  urban  tenancies,  that  the  goods  of 
lodgers  are  now  exempted,  and  that  machines^ 
looms,  and  frames  used  in  woollen,  silk,  or  cotton 
manufactures,  and  lent  to  workmen  to  be  used 
by  them  at  their  homes,  are  not  liable  to  be  dis^ 
trained  upon  for  the  rental  of  those  homes. 
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707.  Did  you  hear  the  evidence  given  a  few 
days  ago  by  Mr.  Waugh  ? — Yes,  a  great  part 
of  it. 

708.  Do  you  agree  with  his  evidence  as 
regards  mortgages,  that  lenders  on  mortgage 
never  look  to  the  law  of  distress  as  a  means  of 
recovering  the  interest  of  their  money;  or  do 
you  differ  from  him  ? — I  thiiik  that  people  who 
lend  money  do  not  look  to  the  law  of  distress  in 
the  first  instance,  but  they  know  that  it  is  in 
their  power  to  put  it  in  operation  if  they  wish, 
and  that  theren>re  it  afiords  them  a  further 
security  for  the  money  that  they  advance. 

709.  But,  as  a  matter  of  fact,  in  all  prudent 
mortgages  there  is  a  considerable  margin;  do  you 
not  think  that  the  lenders  of  money  on  mortgage 
look  more  to  that  mar^n  than  they  do  to  the 
power  of  distress,  knowing  that  all  the  farmers 
on  an  estate  do  not  generally  fail  together,  and 
that  if  a  considerable  number  of  farmers  can  pay 
their  rent,  there  will  always  be  sufficient  to  meet 
the  interest  on  the  mortgage  ? — That  may  be  so, 
but  we  must  remember  that  a  mortgagee  has  the 
right,  as  you  are  aware,  to  give  notice  to  the 
tenants  to  pfey  their  rents  to  him  in  case  of 
default  of  payment  of  interest  by  the  mortgaj^or, 
and  that  after  such  notice,  if  he  accepts  rent  from 
a  tenant,  or  if  a  tenant  has  acquiesced  in  the  notice 
that  he  has  received  from  the  mortgagee,  the  mort- 
gagee may  distrain  for  rent.  That  is  with  regard 
to  tenancies  created  by  the  mortgagor  ai'ter  the 
date  of  the  mortgage.  With  regard  to  tenancies 
created  before  the  mortgage,  the  mortgagee  has  a 
right  to  distrain,  because  he  has  the  reversion 
incident  upon  the  termination  of  the  lease. 

710.  The  point  I  want  more  particularly  to 
put  to  you  is  this,  whether  the  existence  of  the 
Jaw  of  distress  has  any  appreciable  effect  on  the 
mind  of  the  lender  when  he*  lend^  money  upon 
mortgage? — I  think  it  must  have  some  effect 
upon  him. 

711.  Then  you  think  differently  from  Mr. 
Waugh,  because  he  thought  that  a  lender  of 
money  to  a  farmer  never  took  the  law  of  distress 
into  consideration  ? — It  is  not  for  me  to  put  my 
opinion  against  that  of  Mr.  Waugh  in  a  matter 
of  this  sort  Mr.  Waugh  deals  immediately  with 
the  mortgagee,  the  lender;  I  do  not;  all  the 
evidence  that  1  can  give  is  with  reference  to  the 
right  of  the  mortgagee,  and  it  seems  to  me  that 
there  being  the  right  that  I  have  described,  it 
must  operate  u)>on  the  mortgagee's  mind. 

712.  You  are  of  opinion  uiat  the  landlord's 
power  of  borrowing  would  be  greatly  impaired  if 
the  law  of  distress  were  abolished? — I  think  so. 

713.  You  pointed  out  to  us  that  very  com- 
monly a  tenant  gets  a  credit  of  six  months  for 
the  whole  period  of  his  tenancy,  but  paying  up 
before  he  leaves  at  the  end  of  his  term  ? — ^x es, 
that  is  so. 

714.  That,  no  doubt,  as  you  pointed  out,  is  an 
advantage  to  the  tenant? — It  appears  to  me  to 
be  so. 

715.  You  were  also  asked  whether  the  fact  of 
the  liability  to  distress  does  not  impair  the  credit 
of  a  tenant  with  other  persons  who  have  dealings 
with  him,  and  you  answered  that  it  did  so  to  a 
certain  extent  ? — Theoretically  it  must.  I  can- 
not get  over  that  theoretically. 

0.82. 


Mr.  Blennerhassett — continued. 

716.  If  the  theory  is  correct,  surely  it  must  be 
so  practically  ? — I  do  not  think  so. 

717.  Then  it  must  be  a  bad  theory  ? — Perhaps 
it  is  a  bad  theory. 

718.  Do  not  you  think  that  the  fact  of  the 
reliability  to  a  year's  debt,  and  the  fact  that  a 
particular  creditor  can  come  and  take  all  the 
goods  upon  the  farm  for  that  debt,  must  injure 
the  credit  of  the  borrower  with  any  person  whom 
he  has  dealings  ;  surely  that  is  a  matter  of  plain 
common  sense? — The  person  with  whom  he  has 
dealings  knows  of  the  existence  of  the  law  of 
distress;  everybody  knows  it. 

719.  But  suppo>ing  I  am  in  very  bad  circum- 
stances, and  went  to  a  man  to  lend  me  money, 
the  fact  of  hi3  knowing  that  I  was  in  bad  cir- 
cumstances would  surely  affect  my  credit  with 
him,  would  it  not? — If  he  knew  that  you  were  in 
bad  circumstances  he  prdbably  would  not  lend 
you  money. 

720.  That  is  to  say,  the  banker  or  the  manure 
merchant  knows  that  a  tenant  is  liable  to  the 
right  of  distress,  and  I  could  quite  understand 
your  argument  if  you  were  saying  that  it  was  not 
unjust  to  the  banker  or  the  manure  merchant ; 
but  that  is  not  the  point  which  I  am  putting  to 
you ;  it  is  simply  whether  the  fact  of  this  lia- 
bility does  not  necessarily  injure  the  credit  of  the 
tenant  so  far  ? — I  cannot  get  over  the  fact  that 
theoretically,  as  I  said  before,  it  does  injure  him, 
but  you  must  consider  the  landlord's  position  in 
the  matter,  and  you  must  take  the  position  of  the 
landlord  and  the  other  creditor  together  and  com- 
pare the  one  with  the  other. 

721.  I  merely  wanted  to  ask  your  opinion 
upon  that  one  single  point,  whether  it  does  or 
does  not  injure  the  credit  of  the  tenant? — My 
answer  to  that  is  that  theoretically  I  cannot  say 
that  it  does  not. 

722.  That  is  to  say,  it  comes  to  the  practical 
question  whether  the  advantage  that  the  tenant 
has  in  the  six  months'  credit  with  his  landlord  is 
or  is  not  greater  than  the  injury  done  to  his 
credit  in  his  dealings  with  other  people  by  his  lia- 
bility to  distress  ? — That  is  not  the  only  tiling, 
there  are  other  things  that  have  to  be  taken  into 
consideration ;  but  looking  at  that  particulai;  as- 
pect of  the  question  it  may  be  so. 

723.  It  is  a  balance  of  advantages  between  the 
good  that  the  credit  of  the  landlord  does  the 
tenant  and  the  injury  that  he  suffers  from  his 
credit  being  impaired  in  his  dealings  with  other 
people?  —  In  that  particular  respect,  I  grant 
you. 

724.  That  is  the  fair  way  of  putting  the  ques- 
tion, is  it  not  ? — Only  so  far;  that  is  not  the  whole 
question. 

725.  You  gave  us  a  good  deal  of  interesting 
information  with  regard  to  the  difficulties  that 
arise  in  putting  distress  into  operation,  and  the 
provisions  with  regard  to  irregular,  excessive, 
and  illegal  distress  ;  do  you  not  think  that  the 
existence  of  all  those  difficulties  makes  distress 
in  itself  a  very  complicated  and  inconvenient 
remedy  ? — No,  I  do  not  think  so. 

726.  If  a  remedy  is  surrounded  by  all  sorts  of 
difficulties  and  liabilities  to  illegal  things,  surely 
that  is  necessarily  an  inconvenient  remedy? — 
No,  I  think  not.     I  think  it  is  a  very  convenient 
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remedy/ becanae  of  its  dispatch.  X  do  not  at  all 
say  that  it  might  not  be  an  improvement  if  you 
had  some  legal  proceaB  to  go  through  to  put  dis- 
traint into  operation. 

727.  That  is  to  say,  you  do  not  wish  to  express 
any  opinion  as  to  the  nature  of  the  remedy^  but 
as  to  the  way  in  which  distress  is' enforced.  Bo 
you  think  that  it  ia  susceptible  of  improvement? 
— I  do. 

728.  In  what  respect  ? — I  think  it  would  ^e 
better  if  we  could  have  something  analogous  to 
sequestration  in  the  Scotch  courts.  I  think  it 
would  be  much  better  for  all  parties  concerned 
if  instead  of  having  an  ordinary  bailiff  to  levy 
for  a  distress  we  wei'e  to  have  a  duly  authorised 
official  to  put  the  law  into  operation. 

729.  That  is  to  say,  you  think  that  distress 
instead  of  being  a  remedy  which  a  landlord 
could  take  into  his  own  hands  should  only  be 
made  after  a  certain  legal  process  analogous  to 
sequestration  of  which  the  Lord  Advocate  told 
t»? — Something  of  the  kind,  but  the  process 
must  be  prompt ;  you  mu^  not  have  a  legal  pro- 
cess whicn  Would  give  an  opening  to  a  dishonest 
man  to  cause  delay.  You  must  nave  it  prompt, 
sharp,  and  deeisive. 

730.  Your  obiectaon  is  to  the  peculiarity  in 
the  right  of  distress,  that  it  is  the  only  case 
where,  if  a  man  contracts  a  debt>  the  creditor 
can  take  the  law  into  his  own  hands  and  seize 
the  goods  of  his  debtor  without  any  legal  process 
or  any  notice  whatever? — I  think  that  the 
fact  that  there  is  no  legal  process  is  an  ot^fec- 
tion. 

731.  Then  as  regards  those  excessive  and 
illegal  distresses,  what  \i  the  remedy  for  them  ? 
— An  action. 

732*  That  is  to  say,  an  expensive  and  tedious 
action  at  law  is  the  only  remedy  that  a  tenant 
has? — The  action  need  not  be  tedious. 

733*  You  have  told  us  that  there  was  consider- 
able dissatisfaction  with  regard  to  this  law 
among  the  manure  merchants  and  other  persons 
who  had  transactions  with  farmers;  is  it  your 
0|nnion  that  there  is  any  just  ground  for  this 
dissatisfaction?— No,  I  think  not 

734.  Do  you  think  that  a  manure  merchant 
who  sells  seed  to  a  farmer,  fVom  which  a  crop  is 
raised,  has  no  ^ound  for  dissatisfaction  if  this 
oorop  is  seized  oy  distress,  and  he  gets  nothing 
for  hi»  seed? — ^I  consider  it  no  hardokip  at  all  on 
the  manure  or  seed  merchant. 

735.  You  expressed  the  opinion  that  if  the  law 
of  distress  were  abolished  landlords  would  either 
have  to  take  bills  of  sale  or  guarantees,  or  de- 
mand the  rent  in  advance? — Or  they  might 
make  other  special  arrangements. 

736.  There  is  nothing  in  the  law  to  prevent 
their  making  any  special  arrangements  timt  they 
choose ;  there  is  no  peculiarity  in  their  position 
to  prevent  their  doing  so  like  any  other  creditor 
at  present? — I  do  not  think  there  is  any  legal 
impediment. 

737.  What  is  your  ground  for  saying  that  one 
particular  kind  of  cr^itor  wouki  take  bills  of 
sale,  and  so  on,  while  other  creditors  do  not,  as  a 
matter  of  fact,  do  so  generally  ? — Because  of  the 
difference  of  the  commodity,  so  to  speak,  with 
which  the  two  parties  deal;  that  is  to  say,  you 
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do  not  sell  land  to  a  tenuit  as  you  sell  manure, 
and  such  things. 

738.  In  the  first  place  we  will  take  the  ele- 
ment ot  security;  is  the  risk  that  a  landlord  runs 
as  a  creditor  greater  than  the  risk  that  an  imple- 
ment maker  runs  when  be  sells  his  implements 
to  a  farmer  ? — I  think  so. 

739.  Why  ?— Because  of  the  difficulty  that  the 
landlord  has  to  turn  a  bad  tenant  out.  A  man 
may  absolutely  ruin  a  fiurm  before  the  landlord 
can  get  rid  of  him. 

740.  But  does  not  an  implement  mak«r  part 
with  his  implement  altogether  when  he  sells  it  to 
a  fanner?  — Certainly ;  of  course  he  parts  with  it. 

741.  That  is  to  say,  he  puts  that  m  the  hands 
of  the  fiupmer,  which  is  pmcticully  his  capital  ? — 
T  am  not  quite  clear  that  it  is  his  capital. 

742.  The  manure  merchant  or  the  implement 
maker  risks  the  whole  of  the  things  he  sells,  and 
the  landlord  risks ;  that  is  to  say,  he  puts  into  the 
hands  of  the  tenant  for  the  time  being  the  use.  of 
the  land  ;  which  is  the  greater,  the  risk  run  by 
the  landlord  or  the  risk  run  by  the  dealer? — 
The  greater  kisk  is  that  run  by  the  landlord,  be* 
cause  he  cannot  at  once  get  his  land  back  in  a 
proper  state.  The  land  may  be  ruined.  It  may 
cost  the  landlord  I  hardly  know,  what  to  get  the 
land  back  into  its  proper  state.  The  implement 
dealer  parts  with  that  on  which  he  has  no  doubt 
expended  nM)ney,  but  the  money  that  he  receives 
for  it  is  part  either  of  his  interest  or  capital,  or 
profits  for  the  year,  and  nothing  more. 

743.  Therefore  the  peculiarity  of  the  land- 
lord's position  is  that  he  cannot  get  back  his 
land? — He  cannot  get  back  his  J  and,  and  not 
only  can  he  not  get  it  back,  but  the  land  may  be 
materially  damaged. 

744.  I  do  not  think  you  have  been  asked  any 
questions  as  to  the  *efiect  of  the  law  of  distress 
on  rents ;  do  you  think  there  is  any  appreciable 
effect  upon  rents  ?— No,  I  do  not 

745.  JDo  you  thlok  that  the  law  of  distress 
enables  industrious  and  competent  persons  with 
small  capital  to  enter  into  competition  for  the 
hire  of  farms  ? — It  enables  industrious  men  with 
small  capital  to  take  farms. 

746.  Do  you  think  that  the  existence  of  the 
law  has  increased  the  number  of  persons  who  can 
hire  fiEurms? — I  do  not  know  that  it  has  increased 
their  number. 

747.  You  say,  do  you  not,  that  it  enables  per- 
sons who  could  not  otherwise  take  farms,  to  tiJce 
them  ? — I  do  not  think  I  said  so. 

748.  You  say  that  the  law  of  distress  enables 
persons  of  small  capital  to  take  farms? — Yes, 
certainly. 

749.  Therefore,  if  they  are  enabled  by  the  law 
of  distress  to  take  farms,  it  is  fair  to  assume,  is  it 
not,  that  if  the  law  of  distress  did  not  exis^ 
those  persons  could  not  take  farms  ? — I  do  not 
think  sa 

750.  But  assuming  that  the  larw  of  distress 
enables  deserving  and  industrious  persons  to  take 
farms,  who  could  not  otherwise  take  them,  that 
increases  the  number  of  competitors  for  farms ; 
is  not  that  of  necessity  the  case? — I  hardly 
follow  you,  I  regret  to  say. 

751.  If  A.,  B.,  and  C.  are  poor  and  industrious 
men  who  could  not  take  farms  without  the  law 
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of  distress,  but  the  law  of  distress  enables  A.,  B;, 
and  C.  to  compete  for  farms,  surely  that  adds 
those  particular  people.  A.,  B.,  and  C.  to  the 
number  of  persons  wno  compete  for  farms  in  die 
country;  that  is  a  matter  of  necessity  ?— On 
the  assumption,  that  is  so. 

752.  Therefore  we  have  it  from  yon  that  the 
law  of  distress,  so  far  as  it  affects  the  matter  at 
all,  increases  the  competition  for  land  ? — If  you 
like  to  take  that  conclusion  from  what  I  hare 
said,  of  course,  it  is  open  to  you  to  do  so ;  but 
I  do  not  think  that  that  is  a  fair  conclusion  to  he 
drawn  from  what  I  have  said. 

753.  Will  you  tell  us  what  your  conclusion  is? 
—I  think  this.  There  being  two  tenants  for  a 
farm,  A.  and  B.,  and  A.  offering,  \ye  will  say, 
60  /.  a-year,  and  B.  offering  60/.,  it  is  said,  that 
in  consequence  of  the  law  of  distress,  the  land- 
lord will  take  B.,  who  offers  the  larger  sum, 
rather  than  A.,  who  offers  the  smaller  sunn  In 
reply  to  that,  I  say  that  landlords,  taking  them 
all  through  the  country,  are  not  such  bad  men 
of  business  as  to  look  merely  to  the  first  and 
second  years'  rents,  but  prefer  having  permanent 
tenants,  and  take  care  to  see  that  the  tenants 
are,  as  far  as  possible,  substantial  men  with 
plenty  of  capital.  They  look  beyond  the  first 
two  or  three  years,  and  their  right  to  recover 
the  rent  which  the  law  of  distress  allows  them ; 
they  prefer  the  more  substantial  man.  They 
know  that  every  change  of  tenancy,  as  is  the 
fact,  means  an  expense,  and  if  no  higher  ground 
than  that  operates  in  their  minds,  that  at  any 
rate  makes  them  choose  the  more  substantial 
man,  and  not  trust  to  the  law  of  distress. 

754.  You  do  not  think  that  the  landlords  trust 
to  the  law  of  distress  in  letting  their  farms,  and 
therefore  you  do  not  agree  ,with  witnesses  who 
have  said  that  the  law  of  distress  enables  land- 
lords to  let  their  farms  to  poor  industrious  men 
without  capital,  who  afterwards  rise  to  better 
positions;  you  disagree  with  that? — I  should  be 
very  sorry  to  say  that  the  law  of  distress  has  ever 
assisted  any  landlord  to  let  his  land  to  a  man 
without  capital. 

755.  Therefore  you  disagree  with  those  wit- 
nesses who  may  have  told  us  that  the  law  of  dis- 
tress enables  poor  people  with  good  qualifications 
for  farming  to  enter  into  the  occupation  of  farms? 
JTo ;  it  IS  a  question  of  capital. 

756.  Do  you  think  that  the  law  of  distress  has 
any  influence  whatever  on  the  minds  of  landlords 
in  letting  farms  ?— It  is  really  very  difficult  to 
answer  5iat  question.  Of  course  we  all  know 
that  everybody  is  supposed  to  know  the  law ;  the 
law  exists,  and  it  is  difficult  to  say  that  it  has  no 
operation  on  a  man*s  mind. 

757.  Therefore  you  are  not  prepared  to  say 
that  the  law  of  distress  is  an  encouragement  to 
landlords  to  let  their  farms  to  poor  men  who 
afterwards  may  get  on  ? — I  think  that  the  law  of 
distress,  if  a  would-be  tenant  has  some  capital,  is 
an  assistance  to  him,  because  the  landlord, 
in  consequence  of  the  law  of  distress,  will  give 
him  credit;  but  what  I  say  is,  that  if  you  put 
the  case  as  simply  a  matter  of  competition  between 
a  man  who  has  a  little  capital  and  a  man  who  has 
more  capital,  I  do  not  think  that  the  law  of  dis- 
tress   comes  into  the  calculation    so  much  as 
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many  oilier  things  which  operate  on  a  land- 
loid's  mind. 

758.  You  think  that  the  law  of  distress  has 
some  effect  in  inducing  landlords  to  let  land  to 
persons  who  have  no  capital? — No,  I  do  not; 
not  to  persons  who  have  no  capital ;  certainly  nert. 
I  do  not  think  a  landlord  would  be  eo  foolish  as 
to  let  a  farm  to  a  tenant  with  no  ca|»tel.  I  reaHy 
cannot  imagine  the  position  of  a  landlord  who 
Would  do  such  a  thing. 

751^.  You  must  be  aware  that  the  commotiest 
argument  im  that  question  is,  that  the  law  of  diiH 
trees  is  useful  to  enable  a  struggling  man  to  get 
into  the  occupation  of  a  farm  which  would  not 
otherwise  be  hired  by  him.  I  want  to  know 
whether  you  think  that  is  so  or  not? — I  think 
that  it  is  a  very  great  assistance  to  a  struggling 
man  when  he  is  upon  the  farm. 

760.  But  not  in  getting  into  it? — Not  so  mudi 
in  getting  into  it. 

761.  xou  told  us  that  yon  thought  it  would  be 
easier  to  abolish  the  law  with  respect  to  urban 
tenancies ;  will  you  state  the  grounds  for  that 
opinion  ? — Because  there  are  less  matters  of  ac- 
count  between  the  landlord  and  tenant  in  urban 
than  in  rural  tenancies.  I  mean  that  there  are 
payments  to  outgoing  agricultural  tenants,  and 
matters  of  account  which  do  not  arise  in  the  case 
of  urban  tenancies. 

762.  As  regards  bankruptcy,  you  told  the 
honourable  Member  for  Great  Grimsby,  that  the 
priority  of  the  landlord  is  limited  to  one  year's 
rent,  but  if  the  landlord  put  in  a  distress  at  any 
date  before  the  act  of  bankruptcy,  he  can  distrain 
for  six  years  ? — Of  course  you  must  have  a  date 
for  the  bankruptcy. 

763.  That  is  to  say,  the  landlord  may  take 
everything  up  to  the  day  before  the  bankruptcy, 
in  order  to  recover  six  years'  rent  ? — ^When  a 
man  is  not  a  bankrupt,  six  years'  arrears  can  be 
distrained  for. 

Mr.  Heneage^ 

764.  I  think  you  gave  a  strong  opinion  i^ainst 
the  iniquity  of  going  back  for  six  years  ? — Yes, 
I  am  very  strongly  of  that  opinion. 

Mr.  Blennerhassett. 

765.  Do  you  know  anythinff  about  the  law  in 
America? — I  have  not  studiea  the  law  upon  the 
subject  in  foreign  countries. 

Mr.  Duckham: 

766.  You  stated  that  in  the  district  through 
which  you  have  been  travelling  in  the  case  of 
Michaelmas  takings,  they  paid  the  rent  at  the 
Christmas  twelve  months;  is  that  the  general 
custom? — I  do  not  say  that  throughout  all 
my  district  Michaelmas  takings  are  the  rule.  In 
Lincolnshire  and  Nottinghamshire,  Lady-day 
tenancies  are  the  rule. 

767.  You  probably  are  aware  that  in  my 
country,  generally  speaking,  about  three  months 
is  given  as  cremt,  and  the  rent  is  paid  half- 
yearly  ? — It  may  be  paid  half-yearly  with  three 
months  credit  given,  but  the  first  half-year's 
rent  in  many  ]mchaelmas  tenancies  is  not  de- 
manded till  Michaelmas  twelve  months,  and  then 
only  six  months'  rent  is  paid. 

P  2  768.  You 
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768.  You  do  not  mean  to  say  that  that  is  the 
rule  through  the  country^  but  tnat  it  is  so  in  many 
counties  ? — I  cannot  by  any  means  put  it  down 
as  the  rule. 

769.  There  have  been  several  questions  asked 
respecting  the  excessive  number  of  bills  of  sale 
recently ;  lias  not  that  arisen  principally  from  the 
fact  that  the  disastrous  seasons  and  the  great 
depression  in  agriculture  have  created  a  set  of 
money  lenders,  not  bankers,  but  -money  lenders 
who  have  exacted  an  excessive  amount  of  interest 
from  those  poor  ignorant  farmers  who  have  gone 
to  them  and  borrowed  money  at  those  excessive 
rates  ? — I  am  sorry  to  say  that  it  did  not  create 
that  class.  That  class  existed  before,  and  the 
farmers  in  their  dire  necessity  have  gone  to 
them  ;  and  the  class  has  of  late  years  come  more 
to  the  knowledge  of  the  farmers  and  other  per- 
sons in  rural  districts  through  the  facilities  of 
advertisements.  I  have  heard  not  only  of 
farmers,  but  of  other  persons  who  are  badly  off 
being  taken  in  by  those  hai*pies. 

770.  During  the  last  three  or  four  years  they 
have  come  into  very  great  prominence,  have  they 
not  ? — There  are  too  many  of  them,  I  am  sorry 
to  say.  At  Lincoln's  Inn  we  continually  have 
these  cases;  only  last  week  there  was  a  case 
from  Wales,  in  which  a  borrower  applied  that  a 
bargain  with  one  of  these  lenders  might  be  set 
aside. 

771.  Can  you  tell  me  anything  about  the  law 
respecting  counter  claims,  where  a  tenant  leaving 
an  estate  has  a  claim  against  his  landlord,  his 
landlord  having  full  power  of  enforcing  his  claim, 
but  not  allowing  that  counter  claim  from  the 
amount? — I  do  not  think  there  is  any  right  of 
set  off. 

772.  Then  the  only  remedy  a  tenant  would 
have  to  recover  his  counter  claim  would  be  in  a 
court  of  law  ? — Yes,  an  action  against  the  land- 
lord. 

773.  Do  not  you  think  that  that  should  be 
altered? — That  raises  a  very  difficult  question. 
My  own  idea  (although  rather  foreign  to  this 
subject)  is  that  there  should  be  correlative  cove- 
nants between  the  landlord  and  the  tenant  in 
every  lease  for  the  payment  of  rent,  and  pay- 
ment for  unexhausted  improvements  and  such 
like,  and  that  claims  of  that  nature  should  be 


Mr.  Df/cAAam— continued. 

set  off  one  against  tlie  other;  in  other  words,  that 
money  owing  from  the  landlord  to  the  tenant 
should  be  set  off  against  money  owing  from  the 
tenant  to  the  landlord.  . 

774.  Do  not  you  think  there  should  be  some 
power  in  any  alteration  of  the  law  of  distress 
that  would  enable  a  tenant  to  demand  payment, 
and  make  it  legal  for  him  to  deduct  it  from  the 
rent  due,  rather  than  compel  him  to  pay  the 
whole  amount  under  distress,  and  then  to  have 
to  sue  his  landlord  for  the  amount  which  he 
claims  from  him  ? — Primd  facie  something  of 
that  sort  would  appear  to  be  fair,  but  I  have  not 

f'ven  the  matter  any  serious  consideration,  and 
should  not  like  to  advocate  it  without  that« 

Mr.  Fellowes. 

775.  How  long  have  you  been  employed  as  a 
Commissioner  ? — I  received  my  appointment 
from  the  late  Homa  Secretary  in  August  1879, 
and  I  am  under  the  impression  that  it  terminates 
this  month. 

776.  Therefore,  for  two  and  a  half  years  you 
have  been  collecting  evidence  in  districts  almost 
entirely  agricultural  ? — Purely  agricultural  dis- 
tricts, except  Derbyshire  and  Middlesex. 

777.  May  I  take  it  as  your  opinion,  from  what 
you  have  said,  that  the  general  feeling  of  the 
farmers  in  those  15  counties  is  against  the 
abolition  of  the  law  of  distress? — It  is  not  in 
favour  of  abolition. 

778.  Is  it  or  is  it  not  in  favour  of  limitation  ? — 
It  is  in  favour  of  limitation. 

779.  Is  it  or  is  it  not  in  favour  of  the  property 
of  a  third  party  being  exempted  ? — It  is  in  favour 
of  the  property  of  a  third  party  being  exempted. 

780.  In  your  opinion  this  law  of  distress  is  a 
protection,  so  to  spf  ak,  to  small  tenants  ? — It  is. 

781.  And  that  they  would  suffer  by  its  aboli- 
tion ? — I  think  so. 

Mr.Saft. 

782.  You  are  acquainted  with  the  report  of 
Mr.  Fitzgerald  upon  the  question  of  the  Consoli- 
dation of  the  Law  of  Distress;,  would  you  object  to 
putting  it  in  as  part  of  your  evidence  ? — No,  on 
the  contrary,  I  should  only  be  too  happy  to  put 
it  in.    (  The  same  was  delivered  in.) 
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Thursday,  20th  April  1882. 


MEMBERS  PRESENT : 


Mr.  Akers-Douglas. 
Mr.  Bidden. 
Colonel  Brise. 
Mr.  Cropper. 
Mr.  Duckham. 


Sir  Gabriel  Goldney. 
Mr.  Goschen. 
Mr,  James  Howard. 
Sir  Massey  Lopes. 
I^Ir.  Salt. 


The   Right   Honourable  G.  J.  GOSCHEN,  in   the   Chair, 


Mr.  S.  B.  L.  Druce  called  in ;  and  further  Examined. 


Mr.  Akers-Douglas. 

783.  During  your  inquiries  did  you  find  any 
difference  of  opinion  with  regard  to  the  propriety 
of  discontinuing  the  law  of  distress  as  between 
large  farmers  and  small  farjners  ? — I  found  that 
some  of  the  farmers  who  advocated  the  abolition 
of  the  law  were  large  farmers. 

784.  But  there  was  no  marked  difference  of 
opinion  between  the  two  classes  of  large  farmers 
and  small  ones? — JIo;  as  I  told  the  Right  hon. 
Chairman  the  other  day,  I  was  not  able  to  say 
that  that  was  the  case. 

785.  Had  you  any  complaints  made  to  you 
with  regard  to  the  expense  of  distress  as  a 
remedy? — No,  I  had  no  complaints  on  that 
score. 

786.  Am  I  right  in  saying  that  there  is  no 
limit  to  the  costs  where  the  distress  is  to  recover 
a  sum  of  over  20  /.  ? — That  is  so. 

'787.  But  below  20/.  there  is  a  limit?— Yes, 
the  costs  in  that  case  are  limited  by  Act  of 
Parliament. 

788.  But  you  had  no  special  complaint  made 
to  you  with  reference  to  the  costs  ? — No. 

789. '  You  told  us  generally,  did  you  not,  that 
the  opinion  which  you  formed  was  that  the 
farmers  were  more  in  favour  of  limiting  the 
existing  law  than  of  entirely  abolishing  it  ? — Yes. 

Colonel  Brise. 

790.  Have  you  ever  heard  of  cases  in  which 
the  landlord  has  given  three  or  four  years'  credit 
for  rent,  and  then  put  in  a  distress? — No;  I 
do  not  know  of  any  such  case  within  my  own 
knowledge. 

791.  You  think,  do  you  not,  that  three  or  four 
years*  credit  is  unreasonable,  and  that  there 
ought  to  be  an  alteration  of  the  law  in  that 
respect  ? — Yes.  I  think  that  one  or  two  years' 
limitation  is  fair  on  both  sides,  but  of  course  we 
must  remember  that  the  Statute  of  Limitations 
applies  with  regard  to  other  debts  as  much  as  it 
does  to  a  debt  for  rent  due,  and  that  the  limita- 
tion prescribed  by  that  Statute  is  six  years.  But 
my  opinion  is  that  the  limitation  of  the  right  to 
distrain  for  one  year's  arrears  of  rent  would  be  fair. 

792.  You  think  that  the  implement  maker  and 
the  tradesman  has  some  ground  for  complaint  as 
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the  law  stands  now  ? — Yes ;  T  think  it  is  hard  on 
a  farmer's  general  creditors  that  the  landlord 
should  allow  the  rent  to  accumulate  for  six  years, 
and  then  swoop  down  upon  the  whole  of  tlic 
tenant's  property. 

793.  Is  not  this  your  reason  for  saying  so,  that 
the  outside  public  are  unaware  of  the  credit  that 
has  been  given  to  the  tenant  ?— Yes,  that  is  my 
reason. 

794.  If  you  limited  the  power  of  distress  for 
only  one  year's  rent,  is  it  not  quite  possible  that  the 
tradesman  would  have  a  very  great  advantage, 
and  that  he  would  just  before  the  end  of  the  year 
be  able  to  put  in  an  execution  ui)on  the  farm, 
and  take  the  money  that  would  otherwise  have 
been  kept  towards  tlie  payment  of  the  rent  ? — 
Yes;  even  now  in  the  case  of  an  execution 
the  landlord  has  a  prior  right  to  a  year's 
arrears. 

795.  You  think  there  is  much  greater  hardship 
in  a  bill  of  sale,  do  you  not,  than  there  is  in  the 
law  of  distress? — No  doubt  bills  of  sale  can 
bo  used  as  instruments  of  very  great  hardship 
indeed. 

796.  Is  it  not  generally  the  fact  that  a  man 
jiever  gives  a  bill  of  sale  until  his  credit  is  com- 
pletely exhausted  in  every  other  direction?  — 
Yes,  I  think  so. 

797.  Do  you  look  upon  the  law  of  distress  as 
a  class  privilege  ? — No,  I  do  not. 

798.  lou  mentioned,  did  you  not,  the  hardship 
of  the  seed  grower  ? — I  mentioned  that  as  being 
one  very  hard  case  that  I  came  across  in  my 
inquiries. 

799.  Do  you  think  that  the  seed  grower  is 
really  at  no  greater  disadvantage  than  any  other 
creditor  ? — No,  I  do  not  think  he  is  at  a  greater 
disadvantage.  You  will  remember  that  in  that 
case  the  seed  grower  went  beyond  his  bargain,  and 
advanced  money  to  the  tenant  when  there  wap  no 
necessity  for  hun  to  do  so. 

800.  There  is  an  idea  that  the  landlords  could 
borrow  money  on  easier  terms  under  this  law ; 
have  you  anything  to  say  upon  that  point? — I 
think  it  is  an  advantage  to  landlords  to  borrow 
money,  and  that  they  are  able  to  do  it  on  easier 
terms,  as  I  have  stated  already  in  my  evidence ; 
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and  as  a  further  proof  of  that,  I  would  mention 
that  where  a  proposing  mortgagor  is  in  actual  occu- 
pation of  the  land  proposed  to  be  mortgaged,  con- 
veyancers, as  a  rule,  put  in  an  attornment  clause; 
that  is  to  say,  they  put  a  clause  in  th^  deed  by 
which  the  mortgagor  attorns  tenant  to  the  mort- 
gagee at  a  rent  equivalent  to  the  interest  payable 
on  the  mortgage  money.  That  appears  to  me  to 
show  that  the  Taw  of  distress  is  a  benefit  to  the 
mortgagor  by  affording  some  additional  security 
to  the  mortgagee. 

801.  Indirectly  ?-^Hardly  indirectly,  but  di- 
rectly in  that  case. 

802.  The  interest  of  the  tenant,  I  imagine,  is  to 
get  all  the  credit  that  he  can,  and  is  he  not  likely 
to  get  more  credit  and  on  eeusier  terms  at  the 
hands  of  tjie  landlord  than  he  is  at  the  hands  of 
the  banker? — Most  certainly. 

803.  Which  do  you  think  runs  the  greatest 
risk  at  the  present  moment,  the  landlord,  or  the 
implement  maker,  or  the  manure  merchant? — The 
landlord. 

804.  Is  not  the  great  expense  of  a  change  of 
tenants  a  sufficient  inducement  to  make  landlords 
careful  as  to  selecting  tenants  who  have  capital  ? 
— ^I  have  already  said  in  my  evidence  given  the 
other  day  that  I  think  so. 

'  805.  Do  you  think  that  there  is  any  difference 
between  the  position  of  the  tradesman  who  lends 
a  houbcholder,  we  will  say,  half-a-crown's  worth 
of  tea  on  credit,  and  the  position  of  the  imple- 
ment maker,  or  the  manure  merchant,  who  lets 
the  occupier  have  his  goods  on  credit? — No,  I 
fail  to  see  any  difference. 

Mr.  Bidden 

806.  As  regards  a  third  party's  stock  upon  a 
fnrm,  when  a  distress  takes  place,  do  you  think 
there  would  be  any  hardship  if  that  stock  stood 
in  the  same  way  as  under  a  common  execution, 
because  under  a  common  execution  I  understand 
that  they  are  exempted,  and  that  you  cannot  sell  a 
third  party's  stock  on  a  farm? — I  do  not  quite 
underfitand  the  bearing  of  your  question. 

807.  Under  a  common  execution  I  understand 
that  vou  cannot  sell  a  third  party's  stock  which 
may  be  feeding  on  a  farm ;  but  under  the  present 
law  of  distress  you  can  do  so  for  the  satisfaction 
of  rent ;  do  you  think  that  any  evil  would  result 
if,  as  regards  a  third  party's  stock,  the  law  was 
made  the  same  under  a  distress  as  under  an 
execution  ?-n.No;  on  the  contrary,  I  have  said 
that  I  think  that  agisted  stock  ought  to  be 
exempted  from  liability  to  distress. 

808.  If  a  question  arose  about  the  ownership, 
do  not  you  think  that  it  might  be  left  to  the 
county  court  judge  to  determine,  instead  of 
going  through  what  is  called  an  interpleader 
suit  f— I  think  that  it  should  be  exempted ;  and 
that  if  a  tenant  was  found  fraudulently  stating 
that  his  own  stock  was  agisted  stock,  he  should 
be  liable  to  very  heavy  penalties. 

809.  But  supposing  that  the  sheriff  could  not 
make  out  whose  stock  it  was,  do  you  not  think 
that  the  question  might  be  determined  by  the 
county  court  judge  rather  than  taken  to  a  more 
expensive  court  to  determine  the  actual  owner- 
ship ? — Yes ;  primd  facie  I  see  no  reason  why  it 
should  not  be. 

810.  It  is  much  more  expensive,  is  it  not. 
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going  to  a  superior  court  than  to  the  county 
court  ? — Yes,  no  doubt  it  is. 

811.  Then,  as  regards  the  complaint  which  has 
been  made,  that  a  tenant  can  have  a  valuatiout 
although  at  the  same  time  the  landlord  can  put 
in  a  distress  for  his  rent,  haVe  you  any  remedy 
in  your  mind  for  that  state  of  things  ? — I  answered 
somewhat  the  same  qtlestion  which  Mr.  Duckham 
put  to  me.  I  think  that  there  should  be  a  set-off 
between  the  two. 

812.  The  difficulty  there  seems  to  be  that 
sometimes  the  amount  of  the  valuation  is  not 
settled  for  months  afterwards  ? — Yes,  that  is  a 
difficulty,  of  course,  because  there  is  no  definite 
amount  fixed. 

813.  But  supposing  that  two  valuers,  the  land- 
lord's or  the  incoming  tenant's  valuer,  agreed 
upon  a  sum  being  a  set-off,  would  you  think  it 
right  to  treat  that  sum  as  a  set-off  on  account? — 
Yes,  something  of  the  kind,  I  think,  would  appear 
to  be  fair ;  but,  as  I  told  Mr.  Duckham,  I  have 
not  given  the  matter  any  serious  coDsideration, 
and  without  giving  it  serious  consideration  I 
should  not  like  to  advocate  any  definite  plan. 

Sir  Gabriel  Gotdney. 

814.  Your  attention,  of  course,  in  your  practice 
has  been  called  to  bills  of  sale  and  the  Bills  of 
Sale  Act  ? — Yes. 

815.  Is  not  the  principle  very  much  the  same 
whether  a  man  parts  with  100  /.  and  takes  a  bill 
of  sale  on  certain  conditions  for  payment  of 
interest,  and  whether  a  man  parts  with  his  land 
with  the  power  of  distress,  so  that  if  the  party 
taking  the  land  or  taking  the  money  fails  m  his 
engagement  he  has  a  remedy.  Seeing  that  all 
these  things  are  founded  on  contract,  if  a  man 
contracts  to  lend  a  person  100  /.  on  the  condition 
that  he  gives  a  bill  of  sale  on  his  goods,  if  he  fails, 
he  can  seize  his  goods  and  sell  them  ?— Quite  so. 

816.  In  the  same  way  with  regard  to  the  land- 
lord, if  a  man  parts  with  his  land  on  the  condition 
that  he  receives  a  certain  amount  of  rent  at  each 
half-year's  payment,  the  law  supplies  him  with 
a  bill  of  sale  in  the  nature  of  distress? — Yes; 
that  seems  to  me  to  be  a  fair  way  of  put^ 
tingit 

817.  Then,  as  regards  the  contract,  they  are 
identical  ? — Yes,  in  that  way  it  would  appear  so. 

818.  You  are  aware  of  the  Bills  of  Sale  Act  of 
1878,  are  you  not? — Yes. 

819.  And  perhaps  you  are  aware  that  an 
amendment  of  that  BUls  of  Sale  Act  has  just 

fassed  the  House  of  Commons  this  Session? — No, 
Was  not  aware  of  that. 

820.  In  the  amended  Bills  of  Sale  Act  which 
has  just  passed  there  is  a  power  given  to  enable 
a  party  to  take  a  bill  of  sale  on  growing  crops  ? 
—J  was  not  aware  of  that. 

821.  I  will  hand  you  the  Bill,  and  you  will 
observe  that  it  says  that  any  growing  crops  that 
are  actually  growing  at  the  time,  and  that  any 
fixtures  that  are  brought  in  substitution  of  fix- 
tures on  mills  or  fiactones  are  to  be  held  as  in- 
cluded in  the  purview  of  the  bill  of  sale  ? — Yes  ; 
those  appear  to  me  to  be  very  beneficial  clauses, 
especially  the  latter  one. 

822.  Supposing  the  law  of  distress  to  be 
abolished  as  regards  land  and  as  regards  houses, 
what  would  be  the  difficulty  if  it  became  a  prao- 
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tice  for  landlords  to  take  a  bill  of  sale  in  all  cases 
ccoiditional  on  the  payment  of  rent  half-yearly  ? 
— I  know  of  no  dimculty  tiiat  would  stand  in  ue 
way. 

823.  If  it  became  the  practice  to  substitute  for 
the  law  of  distress  being  abolished  bills  of  sale, 
that  would  not  prejudice  a  tenant's  credit  any 
more  than  the  law  of  distress  that  at  present 
exists  does ;  that  is  to  sar,  if  it  was  the  general 
custom? — Perhaps  not,  if  it  became  a  general 
custom ;  but  until  the  prejudice  which  at  present 
exists  against  bills  of  sale  was  done  away  with  it 
might. 

824.  But  still  a  bill  of  sale  taken  under  the 
circumstances  mentioned  in  the  amended  Act 
would  in  fact  set  up  exactly  the  same  law  as 
exists  with  regard  to  distress.  Will  you  turn  to 
the  14th  clause  and  read  it  ? — ^  All  personal 
chattels  seized  after  the  commencement  of  this 
Act  under  or  by  virtue  of  any  bill  of  sale  (whether 
registered  before  or  after  the  commencement  of 
this  Act)  shall  remain  on  the  premises  where 
they  were  so  seized,  and  shall  not  be  removed  or 
sold  until  after  the  expiration  of  five  clear  days 
from  the  day  they  were  so  seized.** 

825.  That  is  exactly  what  the  present  law  of 
distress  is  ? — Yes,  precisely. 

826.  So  that  in  fact  the  machinery  for  realising 
the  goods  under  a  bill  of  sale  by  this  amended 
Act  is  identical  with  the  machinery  of  distress  at 
the  present  moment,  both  under  statute  and  com- 
mon law,  as  regards  the  time  and  the  mode  of 
realising? — Yes,  as  regards  the  time  it  is. 

827.  Then,  under  Clause  7  of  the  amentded  Bill 
it  is  made  imperative  timt  the  grantor  shall  de- 
liver to  the  holder  of  the  bill  of  sale  a  receipt  for 
his  rent  and  for  his  rates  and  taxes  each  half-year 
oit  demand,  and,  failing  that,  then  the  bill  of  sale 
can  be  put  in  operation^  notwithstanding  no  other 
condition  is  broken :  will  you  read  the  last  sub- 
section of  Section  7  ? — "  Personal  chattels  as  si^ei 
under  a  bill  oi  sale  shall  not  be  liable  to  seizure 
by  the  grantor  for  any  other  than  the  following 
causes  r '  and  amongst  others.  No.  4  is,  **  If  the 
grantor  shall  not  without  reasonable  excuse  upon 
demand  in  writing  by  the  grantee  deliver  to  him 
his  last  receipts  for  rent,  rates,  and  taxes." 

828.  That  in  effect  means  that  if  a  condition 
of  that  sort  is  put  in  he  shall  be  entitied  to  en- 
force hifi  bill  or  sale  if  it  is  not  complied  with  ? — 
Yes,  that  seems  to  be  so. 

829.  So  that  this  amended  BiU^  which  has 
passed  the  House  of  Commons,  practically  re- 
cognises the  preference  of  the  limdlord,  and  of 
the  Crown,  and  of  the  parochial  authorities  to 
be  paid  their  rent,  their  rates,  and  their  taxes 
before  any  other  party  can  come  in  with  the  pre- 
ference of  a  bill  of  sale  ? — That  would  appear  to 
be  so. 

830.  Under  another  clause.  Clause  13,  in  the 
event  of  a  bankrupty  the  bill  of  sale  is  to  be 
rendered  void  if  the  grantee  allows  the.  chattels 
to  remain  in  the  hands  of  the  grantor  after  the 
commencement  of  bankruptcy  or  liquidation  ? — 
Yes,  as  they  would  be  under  his  order  and  dis- 
position. 

831.  Otherwise  it  remains  in  force  up  to  that 
time  ?--Ye8,  up  to  that  time  it  does. 

832.  In  your  professioniil  experience,  when  a 
mortgagor,  who  is  in  possession  of  his  owa  pro- 
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perty,  either  houses  or  land,  obtains  a  sum  of 
money  on  mortgage,  it  is  the  general  practice,  is 
it  not,  and  it  would  be  irregular  if  not  carried 
out,  for  the  conveyancer  to  provide  for  an  attorn* 
ment  from  the  mortgagor  to  the  mortgagee  at  a 
rent  equal  to  the  interest  ? — Yes,  when  the  pro- 
posed mortgagor  is  in  actual  occupation. 

833.  And  it  would  be  a  dereliction  of  duty 
for  a  conveyancer  or  a  professional  man  not  to 
make  such  provision  ? — ^1  es,  certainly. 

834.  So  far  as  your  experience  goes,  that  is 
the  general  rule,  is  it  not  ?— Yes. 

835.  And  that  is  for  the  purpose  of  securing 
a  quick  remedy  to  the  mortgagee  for* his  interest? 
— Yes,  and  that  is  recognised  (if  you  will  allow 
me  to  refer  to  it)  in  the  Bills  of  Sale  Act, 
1878.  A  clause  was  put  in  to  prevent  attorn- 
ment being  made  for  a  sum  more  than  the  rent. 
It  is  Clause  6,  and  runs  thus:  "Every  attorn- 
ment, instrument,  or  agreement,  not  being  a 
mining  lease,  whereby  a  power  of  distress  is 
given,  or  agreed  to  be  given,  by  anv  person  to 
any  other  person  by  way  of  security  for  any 
present,  Aiture,  or  contingent  debt  or  advance, 
and  whereby  any  rent  is  reserved  or  made  pay- 
able as  a  mode  of  providing  for  the  payment  of 
interest  on  such  debt  or  advance,  or  otherwise 
for  the  purpose  of  such  security  only,  shall  be 
deemed  to  be  a  bill  of  sale,  within  the  meaning  , 
of  this  Act,  of  any  personal  chattels  which  may 
be  seized  or  taken  under  such  power  of  distress : 
provided  that  nothing  in  this  section  shall  extend 
to  any  mortgage  of  any  estate  or  interest  in  any 
land,  tenement,  or  hereditament  which  the  mort- 
gagee, being  in  possession,  shall  have  demised  to 
the  mortgagor  as  his  tenant  at  a  fair  and  reason- 
able rent." 

83&  Then,  practically,  excepting  the  matter 
of  registration,  a  landlord  might  demand  and 
might  obtain  all  the  remedies  under  such  bill  of 
sale  with  those  two  Acts  as  he  has  now  under 
the  law  of  distress  ? — ^I  could  hardly  answer  that 
question,'  as  I  have  never  seen  the  Bill  before. 
1  have  only  had  it  put  into  my  hand  now ;  so  far 
as  you  have  put  it  before  me  and  drawn  my 
attention  to  it^  I  should  say  that  I  can  answer 
the  question  in  the  affirmative. 

Mr.  Salt. 

8^7.  Do  you  think  that  the  law  of  distress 
should  be  consolidated? — No;  I  rather  agree 
with  Mr.  Fitzgerald's  report  that  it  would  be 
inexpedient  to  consolidate  the  law. 

838.  Are  there  any  unrepealed  old  Acts  that 
should  be  repealed?— Yes,  there  are  some  few 
that  are  enumerated  in  the  schedules  to  that 
report  as  being  at  the  pr^ent  time  obsolete,  and 
which  might  be  repealed. 

839.  At  any  rate,  in  dealing  with  the  question 
of  the  law  of  distress  with  a  view  to  further  legis* 
lation,  tiie  present  conditbn  of  the  law  in  that 
sense  is  worthy  of  some  consideration? — Cer- 
tainly, worthy  of  most  careful  consideration. 

840.  At  the  present  moment,  as  I  understand 
it,  the  law  of  distress  rests  partly  upon  a  series  of 
very  old  Acts,  and  partly  upon  a  great  quantity 
of  case  law  ? — That  is  so. 

841.  And  in  point  of  fact  the  law  of  distress  is 
a  very  complicated  matter? — It  is. 
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842  •  Is  there  not  an  Act  of  Geo.  3  which 
limits  the  cost  of  the  proceedings  under  distress, 
when  the  amount  is  a  small  sum,  to. a  verj  mode- 
rate cost? — Yes,  under  20 Z.  that  is  so. 

843.  Do  jou  think  that  it  is  desirable  to 
extend  that  limit  of  20?.  to  a  higher  sum? — I 
can  hardly  answer  that  question,  because  I  haye 
no  practical  experience  of  the  cost  of  distress. 
Practising  as  a  barrister  and  not  as  a  solicitor, 
the  actual  costs  of  putting  the  law  in  operation 
do  not  come  within  my  cognizance. 

844.  When  the  sum  is  under  20  /.  the  distress 
aifords,  does  it  not,  a  very  cheap  remedy  ? — Yes. 

845.  Did  you  in  your  evidence  in  chief  give 
the  Committee  your  opinion  with  regard  to  what 
part  of  the  farmer's  stock  or  implements  should 
be  exempted  from  the  law  of  distress  ? — Not  any* 
more  than  that  I  thought  the  clauses  in  Sir 
Henry  Holland's  Bill  with  reference  to  that. 
Sub-sections  6,  c,  and  d,  of  Clause  3,  were  fair. 

Sir  Massey  Lop^. 

846.  I  think  you  said  just  now  that  you 
would  be  in  favour  of  limiting  the  law  of  distress 
to  one  year  ? — Yes,  I  think  one  vear  would  be  fair. 

847.  It  would  be  practically  more  than  one 
year,  would  it  not,  because  a  landlord  would  not 
exercise  the  law  of  distress  immediately  the  rent 
was  due  ? — No. 

848.  Supposing  it  was  limited  to  one  year, 
would  not  you  give  some  time  beyond  that  for 
exercising  the  law  ? — Yes,  certainly,  it  should  be 
three  months  or  six  months. 

849.  Supposing  the  law  of  distress  was  altered 
as  you  propose,  namely,  for  a  year,  and  that  there 
was  no  longer  any  power  of  taking  the  law  of 
distress  upon  agisted  stock,  if  those  two  altera* 
tions  were  made,  would  you  tell  us  which  you 
think  would  be  most  beneficial  to  the  tenant, 
namely,  the  English  law  of  distress  so  altered,  or 
the  Scotch  law  of  hypothec,  as  was  explained 
to  us  by  the  Lord  Advocate  the  other  day.  As 
I  understand  the  law  of  hypothec  now,  according 
to  what  the  Lord  Advocate  told  us,  was  this, 
that  the  landlord,  if  six  months'  rent  was  due, 
hail  the  power  of  putting  in  a  sequestration,  and 
either  obliging  the  tenant  to  pay  the  rent  imme- 
diately, or  to  ^ive  him  security  not  only  for  that 
rent,  but  for  five  years'  rent  in  advance  ? — ^So  I 
understood  the  Lord  Advocate. 

850.  If  that  is  so,  will  vou  tell  the  Committee 
which,  in  your  opinion,  is  most  benefit  to  the 
tenant,  and  in  the  tenant's  interest,  the  law  of 
hypothec,  or  the  English  law  of  distress  altered 
as  suggested? — I  think  the  English  law,  as  altered 
in  the  way  suggested,  would  be  most  beneficial 
to  the  tenant. 

861.  If  you  abolish  altogether  the  law  of  dis- 
tress, you  have  told  us  that  it  would  be  necessary 
to  have  some  substitute  for  it,  either  bills  of  sale, 
guarantees,  or  rent  in  advance.  If  the  law  of 
distress  was  altered,  as  we  have  spoken  of,  which 
in  your  opinion  would  be  preferable  in  the 
tenant's  interest,  the  substitutes  that  you  have 
named  or  the  law  as  altered? — I  think  the  law  as 
altered. 

852.  Do  you  think  that  the  advantage  given 
to  the  tenant  of  six  months'  credit  is  greater 
than  the  supposed  injury  done  to  his  credit  in  his 
dealings  with  other  people  ? — Yes,  I  do. 
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853.  Do  vou  consider  that  the  injury  done  to 
the  landlord  is  not  so  much  the  loss  of  rent  as 
the  deterioration  of  his  property ;  which  is  the 
greatest  loss  to  the  landlord  ? — The  deterioration 
of  his  property,  I  think. 

854.  Is  that  one  reason  why  you  consider  that 
it  is  necessary  that  the  landlord  should  have 
some  preferential  security  ? — That  is  one  reas(Mi, 
and  the  very  great  difficulty  of  getting  rid  of  tJie 
tenant  is  another. 

855.  You  mean  his  not  being  able  to  remove 
him  ? — Yes. 

856.  Supposing  you  did  away  with  the  law  of 
distress  altogether,  and  obliged  the  tenants  to 
pay  their  rent  in  advance,  would  not  you  lessen 
the  tenant's  capital  by  something  like  six  months' 
rent  throughout  the  whole  country,  and  would 
not  the  tenants  throughout  England  have  le^ 
capital  to  expend  in  unprovements  ? — Yes,  cer- 
tainly, if  they  paid  their  rent  in  advance. 

857.  Do  you  consider  that  the  law  is  not  only 
an  advantage  to  the  tenants,  but  also  to  their 
creditors,  because  if  a  distress  is  taken  upon  the 
tenant  the  other  creditors  have  no  chance  of  re- 
covering  anything,  but  if  he  is  allowed  to  remain 
in  his  farm  there  is  some  chance  of  his  being  able 
to  recover  himself? — That  is  so. 

858.  Do  you  happen  to  know  whether  the 
furniture  which  is  hired  Jn  urban  holdings  is  sub- 
ject to  law  of  distress  ?— Yes,  it  is. 

859.  Can  you  tell  us  why,  for  instance,  a 
cabinet  maker,  who  has  supplied  the  furniture 
for  a  house  in  a  town,  is  in  a  better  position,  or 
in  a  worse  position,  than  the  implement  maker  or 
manure  merchant,  who  has  sold  his  goods  to  the 
agricultural  tenant  ? — No,  I  cannot  see  the  dif 
ference. 

860.  Then  is  it  your  opinion  that  if  the  law  of 
distress  is  abolished  for  agricultural  land,  you 
must  deal  with  urban  holdings  in  the  same  way  ; 
can  you  .see  any  distinction  between  the  two? — 
No,  I  fail  to  see  the  distinction  between  the  two, 
except  of  course  this,  that  the  farmer  occupies 
his  land  for  the  purposes  of  profit  and  of 
trading,  and  the  urban  dweller  may  occupy  his 
house  for  no  such  purposes,  but  merely  for  the 
purpose  of  living  in  it;  but  that  of  course 
would  not  apply  to  the  case  of  the  urban  shop- 
keeper. It  seems  to  me,  and  I  think  I  have 
already  stated  it  in  my  evidence,  that  it  would  be 
easier  to  abolish  the  law  of  distress  in  respect  of 
urban  than  in  respect  of  agricultural  tenancies. 

861.  Is  it  your  opinion  that  urban  and  agricul- 
tural districts  ought  to  stand  or  fall  together?— 
Yes,  I  think  so. 

Mr.  Cropper. 

862.  Is  not  a  landlord  in  the  country  worse  ofi* 
than  a  landlord  in  a  town,  because  the  former 
may  get  his  land  back  when  the  tenant  is  insol- 
vent at  a  time  of  the  year  when  he  does  not  want 
it?— Yes. 

863.  And  that  is  one  disadvantage  which  the 
landlord  has  in  a  case  of  insolvency,  more  than 
the  banker  or  the  manure  merchant  is  subject 
to  ? — Yes,  I  think  I  have  already  stated  that  iu 
reply  to  Mr.  Heneage. 

Mr.  Howard. 

864.  With  reference  to  the  inquiry  of  the 
Assistant  Commissioners  to  the  Koyal    Com- 
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mission,  you  stated  that  a  number  of  Questions 
had  been  prepared  by  yourself  and  your  colleagues, 
and  sent  to  various  public  bodies  and  to  landlords, 
Und  agents,  tenants,  landowners,  and  labourers  ? 
—Yes. 

865.  Are  the  Committee  to  underftand  that 
there  were  three  sets  of  questions? — Four  sets, 
marked  A.  B.  C.  and  D.     A.  was  for  farmers. 

866  There  was  only  one  question  to  be  put 
with  regard  to  the  law  ;  was  not  it  put  in  thei^e 
words,  "  Have  distraints  for  rent  been  levied  of 
late  ?  " — I  think  those  were  the  actual  words. 

867.  Was  that  the  only  question  upon  the 
subject  of  the  law  of  distress  that  was  put? — 
Certainly ;  but,  as  I  explained  to  the  Com- 
mittee the  other  day,  the  questions  were  sug- 
gestive question.^,  and  we  wished  to  have  the 
opinion  of  the  different  people  to  whom  they  were 
sent  on  the  subjects  contained  in  them. 

868*  I  would  ask  you  further,  in  reference  to 
those  four  sets  of  questions,  the  question  in 
reference  to  the  law  of  distress  in  all  the  four? — 
No ;  it  was  only  in  those  that  were  applicable  to 
districts  and  estates  referred  to  in  circular  B. 

869.  To  whom  was  that  addressed? — It  was 
addressed  to  auricultural  societies,  chambers  of 
agriculture,  and  other  bodies  connected  with 
agriculture,  landlords,  and  land  agents. 

870.  Then  there  was  no  question  put  to  the 
tenant  farmers  of  tho  kingdom  upon  the  subject? 
— Not  in  the  circular  marked  A.  The  farmers 
considered  and  answered  the  questions  in  B.  in 
their  capacity  of  members  of  committees  of 
chambers  of  agriculture  and  agricultural  so- 
cieties. 

871.  But  it  is  the  fact  that  vou,  as  Assistant 
Commissioner,  in  sending  out  tnose  lists,  did  not 
think  it  of  sufficient  importance  to  put  that 
question  to  the  tenant  farmers  of  England? — Not 
at  all ;  I  do  not  admit  that. 

872.  I  think  before  you  were  appointed  Assist- 
ant Commissioner  you  had  expressed  a  very 
strong  opinion  as  to  the  necessity  tor  the  retention 
of  the  law  of  distress  ? — I  once  made  a  speech 
upon  the  subject. 

873.  Then  am  I  to  understand  you  that  when 
you  entered  upon  your  duties  you  did  not  touch 
upon  the  abolition  of  the  law  of  distress,  believing 
it  to  be  a  measure  from  which  the  farmers  of 
England  had  nothing  to  gain,  taking  the  fact 
that  no  question  was  specially  put  to  the  tenant 
farmers.  Is  the  Committee  to  understand  that 
you,  as  Assistant  Commissioner,  took  that  view 
of  the  abolition ;  that  it  was  not  a  measure  from 
which  the  tenant  farmers  had  anything  to  gain, 
therefore  you  did  not  question  them  UTX)n  it  ? — 
Not  at  all ;  that  was  not  the  reason  wliy  it  was 
not  put  in  the  circular  marked  A. 

874.  What  construction  are  we  to  put  upon  the 
omission? — It  was  not  included  in  circular  A., 
the  circular  addressed  and  sent  to  farmers  simply 
as  a  matter  of  convenience.  The  questions  in 
that  circular  had  relation  to  particular  farms,  to 
the  mode  of  conducting  those  farms,  to  the  stock 
kept  upon  them,  and  in  relation  to  their  practical 
working ;  not  in  relation  to  general  questions 
affecting  the  position  of  landlord  and  tenant  or 
agriculture  generally. 

885.  But  the  object  of  the  Commission  wm  to 
ascertain  the  causes  of  depression  and  the  means 
0.82. 
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to  remedy  an^  existing  causes? — The  causes  of 
the  Commission  were  stated,  I  presume,  at  the 
time  when  the  Commission  was  appointed.  Our 
instructions  were  to  inquire  into  the  condition  of 
farms  and  farmers,  intx>  the  condition  of  estates, 
into  the  condition  of  labourers,  into  the  relations 
between  landlord  and  tenant ;  and  the  farms  were 
subdivided  into  different  classes;  arable  farms, 
dairy  farms,  grazing  farms,  and  others.  We,  for 
convenience  sake,  sent  out  questions,  and  after 
examination  and  consideration,  divided  them  into 
four  sets ;  and,  as  a  matter  of  convenience,  sent 
those  which  related  to  farms  direct  to  farmers,  and 
those  which  related  to  the  position  of  landlord 
and  tenant  to  agricultural  societies  and  bodies 
who  would  consider  them  collectively,  and  to 
gentlemen  who  had  wide  experience.  Many 
farmers  answered  circular  B.,  which  contained 
this  particular  question,  and  which  was  also  sent 
to  agricultural  societies  and  to  chambers  of  agri- 
culture. Originally  we  asked  to  have  a  separate 
schedule  to  be  sent  to  those  societies  from  the  . 
one  that  was  to  be  sent  to  landlords  and  land 
agents,  but.  we  were  told  that  we  must  put  the 
questions  together  in  one  schedule,  and  we  did  so. 

876.  In  answer  to  Question  597  you  stated  that 
you  put  questions  upon  the  law  of  dbtress  orally 
to  both  landlords,' tenants,  land  agents,  solicitors, 
and  bankers.  Were  those  questions  confined  to 
the  number  of  distraints  levied  ? — No. 

877.  You  have  said  that  you  questioned  bankers 
upon  the  subject,  can  you  give  us  the  substance 
of  the  question  which  you  put  to  the  bankers  ? — 
The  substance  of  it  would  be  whether  they  lent 
money  to  farmers,  and  whether  the  law  of  distress 
prevented  them  lending  money  to  farmers. 

878.  Can  you  produce  the  opinion  of  one  or 
more  bankers  upon  the  effect  of  the  landlord's 
preferential  right  upon  the  credit  of  the  farmers? 
— Yes,  I  remember  one,  a  banker,  who  said  that 
they  did  not  intend  to  lend  money  to  farmers  to 
pay  their  rents  with. 

879.  That  was  only  one? — But  he  was  a  big 
banker,  and  his  bank  had  a  good  many  branches. 

880.  Did  he  say  thjit  owing  to  this  preferential 
right  he  would  not  lend  money  ? — No  ;  I  did  not 
say  that  owing  to  this  preferential  right  he  said 
he  would  not  lend  money. 

881.  Did  you  ask  him  whether  it  was  a  factor 
in  his  decision  ? — I  cannot  bring  my  memory  to 
say  whether  I  did  or  not. 

882.  Then  you  only  recollect  that  expression 
of  opinion  by  one  man  ? — In  that  respect. 

883.  Or  upon  any  other  point ;  you  used  the 
word  bankers,  and  I  gathered  that  wherever  you 
went  you  put  those  questions? — Whenever  I  had 
an  opportunity  of  seeing  bankers  and  talking  to 
them,  I  put  those  questions  to  them. 

884.  How  manv  bankers  did  you  see,  do  you 
suppose,  in  Lincolnshire,  Cambridgeshire,  Hert- 
fordshire, and  Bedfordshire,  or  did  you  go  to  any 
of  the  Bedford  bankers  or  the  Leigh  ton  Buzzard 
bankers? — I  do  not  think  I  went  to  the  Bedford 
bankers ;  I  think  I  sent  questions  to  the  banker 
at  Leighton  Buzzard,  Mr.  Harris,  if  1  remember 
rightly. 

885.  Was  that  one  of  the  questions  that  you 
put  orally? — No,  not  orally. 

'866.    You  mentioned  a  meeting  at  Ely,  in 
Cambridgeshire,  which  you  represented  as  com- 
G  r^   posed    ^ 
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exclueivelj  of  farmers^  and  at  which 
meeting  it  was  resolved  that  it  was  expedient  to 
have  an  alteration  of  die  law  of  distress,  and  that 
it  was  necessary  that  there  should  be  this  limita- 
tion of  the  right  to  one  year,  I  would  ask 
whether  in  holding  such  meetings  you  took  any 
pains  to  ascertain  the  composition  of  the  meeting 
as  to  the  relative  number  of  farmers  and  land- 
holders ? — No,  not  generally  speaking,  but  I  am 
right  in  saying  that  that  meeting  was  attended 
by  farmers.  Many  of  those  farmers,  I  should  say, 
are  also  landowners ;  as  you  are  aware,  in  that 
part  of  the  world  there  are  a  great  number 
of  yeomen. 

887.  I  was  going  to  ask  you  whether  you  are 
aware  that  in  the  Isle  of  Ely,  in  the  fen  country, 
a  very  large  number  of  farmers  are  also  land- 
owners?— There  are  a  very  large  number,  and 
I  have  stated  so  in  my  report 

888.  But  you  did  not  take  any  pains  to  ascer- 
tain the  relative  proportion  of  classes  attending 
those  meetings? — Not  any  detailed  pains,  cer- 
tainly not. 

889.  You  stated  that  you  put  questions  also 
orally  to  agricultural  implement  makers ;  could 
you  tell  the  Committee  what  the  substance  of  the 
questions  which  you  put  to  that  class  was  ? — 
How  the  depression  had  affected  them. 

890.  Did  you  ascertain  the  opinions  upon  the 
preferential  right  of  the  landlord  ? — No,  1  cannot 
say  that  I  did. 

891.  You  came  into  Bedfordshire,  and  you 
stated  that  this  subject  was  continually  and  con- 
tinuously before  one's  mind;  what  agricultural 
implement  makers  did  you  inquure  of  in  the 
county  of  Bedford  ? — You  were  present,  for  in- 
stance, at  the  meeting  for  Bedfora. 

892.  We  are  speaking  of  oral  questions  ;  you 
say  that  you  put  questions  orally  to  those 
classes,  and  I  wish  to  ask  you  whom  you  asked 
in  the  county  of  Bedford  ? — I  have  not  said  that 
I  put  those  questions  orally  to  agricultural  im- 
plement makers.  I  talked  to  many  of  the  agri- 
cultural implement  makers  that  I  saw  about  their 
position  in  consequence  of  the  depression,  as  you 
will  find  by  my  report 

893.  You  say,  in  answer  to  Question  No.  665, 
on  page  39,  "  Of  course  I  must  not  mention 
names,  but  in  my  district,  as  the  Committee  may 
know,  there  are  perhaps  more  large  agricultural 
implement  makers  than  in  any  other  district  in 
England,  and  I  saw  many  of  them,  and  they 
told  me"  so  and  so  ? — I  go  on  to  say,  "  They  told 
me  that  their  English  trade  during  the  last  few 
years  had  fallen  off  very  considerably,  and  that 
if  it  were  not  for  their  foreign  trade  their  busi- 
ness would  be  but  small,  but  none  of  them  told 
me  that  they  had  suffered  losses  from  the  farmers 
by  bad  debts."     That  is  what  they  told  me. 

894.  But  I  want  to  get  at  their  opinions  upon 
the  preferential  right  of  the  landlord  ? — I  can- 
not give  you  that. 

895.  You  did  not  inquire  either  of  my  brother 
or  of  myself;  you  put  no  questions  to  us  as  to 
that?— I  would  not  say  that  I  did  not  put  any 
questions  to  any  agricultural  implement  makers 
on  the  preferential  right,  but  I  do  not  think 
I  did. 

896.  I  think  you  came  into  the  county  of 
Bedford  twice,  and  twice  you  saw  myself,  and 


Mr.  Howard — continued. 

saw  ray  brother,  and  yet  you  did  not  ask  any 
questions  of  those  two  members  of  our  firm ; 
is  that  so? — I  do  not  remember  whether  we 
discussed  it  at  your  house  or  not  I  spent  an 
evening  at  your  house;  but  I  should  probably 
know  what  your  opinions  were  without  asking  fof 
them. 

897.  But  you  did  not  ask  my  brother  Frederick^ 
my  only  partner  ? — I  do  not  think  I  had  the  ad- 
vantage of  seeing  Mr.  Frederick  Howard  there. 

898.  In  answer  to  Question  734,  you  expressed 
an  opinion  that  a  merchant  who  had  sold,  but 
who  nad  not  been  paid  for  the  seed  from  which  a 
crop  is  raised,  had  no  ground  for  dissatisfaction  if 
the  crop  was  seized  by  distress,  and  if  the  land- 
lord .appropriated  the  whole  crop,  to  the  exclusion 
of  their  claims.  Would  you  give  the  Committee 
some  of  the  grounds  upon  which  you  formed  this 
opinion  ? — My  answer  was,  "  I  consider  it  no 
hardship  at  all  on  the  manure  or  seed  merchant 
if  the  crop  is  seized  by  distress,  and  if  he  gets 
nothing  for  his  seed  that  he  supplied,  because  he 
knows  the  law,  and  he  can  be  paid  for  it  at  once, 
if  he  likes." 

899.  Do  you  entertain  the  opinion  that  if  a 
law  is  well  known  there  can  be  no  injustice  in 
that  law? — Not  so;  but  the  seed  merchant  can 
be  paid  on  the  spot  or  the  manure  merchant 
can  he  paid  on  the  spot. 

900.  That  is  a  side  issue,  but  you  do  not  recog- 
nise the  injustice  of  one  creditor  coming  in  and 
sweeping  off  the  whole  ? — Not  under  these  cir- 
cumstances ;  it  is  the  creditor's  own  fault,  he  can 
be  paid  for  it  when  he  supplies  the  seed  or  when 
he  supplies  the  manure. 

901.  If  a  tradesman  is  to  do  business,  vou 
know,  as  a  man  of  business,  that  he  is  compelled 
to  give  credit,  or  he  might  shut  up  shop  ? — He 
gives  credit,  and  charges  accordingly. 

902.  Then  your  only  justification  of  this,  which 
is  a  form  of  injustice,  is  the  fact  that  the  law  is  well 
known  ? — No ;  it  is  not  my  only  justification* 
there  are  other  reasons  that  I  have,  and  that  is 
one  of  them. 

903.  Although  you  failed  to  recognise  the  in- 
justice, have  you  not  heard  of  cases  in  which 
landowners  recognise  the  injustice,  and  as  a 
matter  of  justice  toother  creditors  have  refrained 
from  putting  the  law  into  operation? — I  have 
heard  of  cases  where  landlords  have  refrained 
from  putting  the  law  into  operation,  but  whether 
it  was  for  that  reason  or  not,  I  cannot  say  ;  I  do 
not  know  what  was  in  their  minds. 

904.  You  are,  as  we  know,  not  only  learned  in 
the  law,  but  your  friends  having  been  for  genera- 
tions engagedi  in  agricultural  pursuits,  is  it  not 
the  fact  that  it  is  very  seldom  that  a  liberal- 
minded  landowner  puts  in  force  the  law  of  dis- 
tress ? — It  is  the  fact 

905.  In  answer  to  Question  737  you  drew  a 
distinction  between  the  commodities  which  land- 
owners and  other  creditors  deal  in,  and  you 
stated  that  you  did  not  sell  land  as  you  sell 
manure  ;  but  I  would  ask  you  if  the  landowner 
does  not  sell  land  to  a  tenant,  is  it  not  the  fact 
that  he  sells  the  use  of  it  ? — Yes,  the  use  of  it  he 
does. 

906.  In  what,  therefore,  does  the  difference  in 
the  position  <^  the  two  classes  of  dealer  consist, 
tlie  dealer  in  the  commodity  of  land  and  die 
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dealer  in  other  commodities,  'because,  although 
you  say  that  the  landlord  does  not  sell  the  land, 
you  admit  that  he  sells  tiie  use  of  it  ? — Yes,  he 
sells  the  use  of  it. 

907.  Then  I  want  you  to  point  out  in  what 
the  difference  of  the  position  of  the  two  classes 
of  dealers  consists?— In  the  case  of  a  landowner 
who  sells  the  use  of  his  land,  that  use  is  some- 
thing going  on  continuously,  whereas  the  creditor 
sells  a  particular  article,  and  it  is  gone  ;  he  parts 
with  the  possession  of  it  entirely,  and  he  can, 
if  he  likes,  be  paid  down  at  once  for  it ;  whereas, 
on  the  other  nand,  when  the  landlord  gives  up 
the  ownership  of  the  land  the  tenant  does  not 
pay  for  it  until  the  expiration  of  some  period  of 
time. 

908.  Supposing  a  commodity  is  sold  at  six 
months*  credit,  is  not  the  vendor  of  that  commo- 
dity placed  in  the  same  position  as  the  landowner 
who  sells  the  use  of  the  land,  subject  to  six 
months'  credit  ? — Not  quite* 

909.  In  what  respect? — Because  the  vendor  of 
the  commodity  is  not  obliged  to  give  six  months' 
credit ;  he  need  not  do  if. 

910.  Id  there  anything  in  the  law  to  compel 
the  landlord  to  give  six  months*  credit? — Not  in 
the  law;  but  as  a  matter  of  convenience,  the  land- 
lord could  not  do  otherwise. 

911.  I  want  you  to  point  out  in  what  legal 
respect  the  landowner  occupies  an  inferior  posi- 
tion to  that  of  a  trader  ? — I  say  that  the  ^irice 
which  is  paid  for  the  commodity,  that  commodity 
being  the  use  of  the  land,  cannot  be  paid  all  at 
once  or  immediately. 

912.  I  think  you  said  just  now,  in  answer  to 
the  honourable  Member  for  Chippenham,  or  you 
did  in  your  evidence  in  chief,  that  a  landlord 
might  insist  upon  free  payment  or  upon  a  bill  of 
sale  ?—  Certainly,  he  mi^ht. 

913.  Therefore,  there  is  nothing  in  the  law  to 
compel  the  landowner  to  give  credit? — No,  there 
is  nothing  in  the  law  to  compel  him  to  give 
credit. 

914.  And  there  is  nothing  in  the  law  to  compel 
the  tradesman  to  give  credit? — No,  nothing  in 
the  law. 

915.  Then  the  tradesman  cannot  sue  upon  the 
debt  until  the  credit  is  exhausted  ? — If  he  makea 
a  special  agreement  to  give  credit,  of  course  he 
must  abide  by  that  agreement ;  the  law  steps  in 
then  as  regards  the  agreement. 

916.  If  he  has  been  accustomed  to  give  a  man 
six  months*  credit  he  has  a  running  account? — 
If  you  came  to  the  question  of  custom  you  would'  • 
have  to  prove  the  custom. 

917.  If  a  customer  had  dealt  at  a  particular 
shop  for  we  will  say  a  period  of  seven  or  ten 
years,  and  he  had  been  accustomed  to  pay  half- 
yearly,  could  the  creditor  sue  that  man  before 
the  end  of  that  period  ? — Yes,  I  think  he  could, 
for  fresh  goods  supplied. 

918.  Are  you  quite  clear  on  that? — Yes,  I 
am. 

919.  Commercial  law  is  not  your  fortes  I 
think  ? — No;  I  am  mainly  a  real  property  lawyer. 
But  take  the  case  of  an  ordinary  shopkeeper. 

920.  An  ordinary  shopkeeper  who  has  been 
accustomed  to  give  a  customer  a  six  months'  run- 
ning account? — Yes,  I  think  that  if,  for  instance. 
West  end  tailors,  who  usually  give  long  credit^ 
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were  to  take  it  into  their  heads  to  sue  customers 
when  the  goods  were  supplied  to  them,  they  would 
have  a  right  so  to  do. 

h2l.  Without  notice  ?— Yes,  I  think  so.  Of 
course,  I  guard  myself  as  regards  the  custom  of 
particular  trades  ;  i  guard  myself  as  to  that 

922.  I  asked  the  question  with  reference  to 
your  statement  that  the  landlord's  debt  is  kept 
going  on  from  week  to  week,  and  month  to 
month;  but  you  will  not  undertake  to  say  that  a 
tradesman  could  sue  who  had  been  accustomed  to 
give  his  debtor  six  months'  credit  ? — Yes,  I  think 
he  could,  certainly. 

923.  In  answer  to  Question  742,  you  ^ated  that 
the  implement  dealer  on  parting  with  his  goods 
gives  up  that  upon  which  he  has  no  doubt  ex- 
pended money,  but  the  money  that  he  receives 
for  the  goods  is  part  either  of  his  interest  or 
capital,  or  his  profits  of  the  year;  will  you  ex- 
plain what  you  mean  by  that  ? — I  mean  to  say 
that  the  money  that  the  dealer  receives  is  his 
gross  profits,  and  those  gross  profits  are  partly 
capital  and  partly  interest. 

924.  Supposing  that  an  implement  dealer  has 
paid  a  manufacturer,  say,  for  a  reaping 
machine  25  /.,  and  he  sells  it  for  30  /.,  ana  he 
makes  a  bad  debt,  and  the  landlord  seizes  the 
machine  ;  how  do  you  show  that  the  implement 
dealer  loses  no  more  than  the  interest,  or  a  portion 
of  his  profits  ? — I  fear  that  we  are  giving  different 
meanings  to  the  word  **  dealer."  I  did  not  draw 
a  distinction  between  an  implement  maker's  and 
an  implement  dealer's  case. 

925.  Say  that  an  implement-maker  sells  a 
farmer  a  machine  direct  for  30  /.,  and  the  land- 
land  seizes  that  machine  for  rent ;  how  do  you 
show  that  the  manufacturer  simply  loses  the  in- 
terest so  made  on  a  portion  of  his  profits  ? — I 
have  not  shown  so,  I  have  distinctly  stated  that 
it  is  part  of  his  capital 

926.  Will  you  readyour  own  work  ? — I  said  the 
implement  dealer  parts  with  that  on  which  be  has, 
no  doubt,  expended  money ;  but  the  money  that  he 
receives  for  it  is  part  either  of  his  interest  or 
capital. 

927.  I  assume  that  he  loses  it? — Then  he 
loses  a  part  of  his  capital  and  a  part  of  his  in- 
terest. 

928.  Bat  he  loses  the  whole,  does  he  not? — 
He  loses  the  whole  sum,  but  the  whole  of  that  is 
not  capital. 

929.  You  desired  to  point  out  that  there  is  not 
an  analogy  between  a  landowner  and  a  trades- 
man. Supposing  an  implement  dealer  or  a 
merchant  loses  one  machine  out  of  every  20  or 
50  that  he  sells,  is  he  not  in  precisely  tne  same 
position  as  a  landowner  who  loses  the  rent,  say, 
of  one  farm  out  of  50,  the  proportions  being 
equal? — No. 

930.  In  what  does  the  difference  consist? — A 
part  of  what  the  dealer  loses  is  no  doubt  capital, 
but  the  landlord,  in  addition  to  losing  his  interest, 
cannot  get  the  tenant  out,  and  his  land  may  be 
returned  into  his  hands  serioasly  damaged,  and 
it  is  because  of  that  liability  that  it  seems  to 
me  that  the  landlord  should  hare  a  preferential 
right. 

931.  It  is  not  a  question  of  preferential  right; 
you  are  saying  that  a  tradesman  who  loses  money 
by  a  bad  debt  simply  loses  interest  on  part  of  his 
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capital  ? — No  ;  pardon  me,  if  my  words  are  open 
to  that  construction  tliat  is  not  what  I  meant^ 
because  there  is  no  doubt  that  a  tradesman  dues 
lose  a  part  of  his  capital  as  well  as  interest,  and 
that  that  which  he  loses  is  {)artly  capital  and 
partly  interest,  just  exactly  in  the  same  way 
that  what  he  receives  would  be  partly  capital 
and  partly  interest,  or  if  you  like  to  put  it  in  one 
wont,  gross  profits. 

932.  Take  the  case  of  a  dealer  who  has  parted 
with  his  money  and  pays  25  /.  for  a  machme,  if 
he  makes  a  bad  debt  does  he  not  lose  the  25  /.  ? 
—Yes ;  that  is  just  what  I  have  said. 

933.  During  the  course  of  your  inquiry  did 
the  great  want  of  capital  on  the  part  of  tenants 
frequently  come  before  you  ? — Yes. 

934.  Is  it  not  notorious  that  the  great  impedi- 
ment to  success  and  progress  of  agriculture  in 
most  districts  is  the  want  of  capital  ? — Yes,  in 
tiie  case  of  a  large  number  of  farmers. 

935.  Did  you  hear  many  express  the  opinion 
that  landlords  were  induced  by  the  existence  of 
the  law  of  distress  to  let  farms  to  men  of  insuffi- 
cient capital? — I  did  hear  that  opinion  expressed. 

936.  At  the  end,  I  think,  of  your  eviaence  in 
chief  you  maintained,  in  your  reply  to  the 
honourable  Member  for  Kerry,  that  the  law  had 
no  effect  in  the  raising  of  rents? — I  explained 
that  to  the  honourable  Member,  I  thmk,  in 
answer  to  Question  763. 

937.  However,  you  did  venture  the  opinion 
that  in  practice  the  existence  of  the  law  of  dis- 
tress had  no  appreciable  effect  in  the  raising  of 
the  rents?— Yes,  I  did. 

938.  And,  yet,  from  the  evidence  which  you 
obtained,  you  stated  ihat  you  have  frequently 
heard  the  opinion  expressed  that  the  law  of  dis- 
tress had  the  effect  of  raising  the  rent8,that  is,  by 
increasing  competition  and  increasing  the  num- 
ber of  applicants  ? — Yes,  that  seems  to  me  to  be 
consistent. 

939.  Supposing  that  20  farmers  applied  for  a 
farm  instead  of,  say,  a  dozen,  in  your  opinion 
would  not  that  have  some  effect  upon  the  mind 
of  the  landowner  as  to  the  value  of  that  pro- 
perty ? — Yes,  I  think  so. 

940.  It  would  have  a  sweater  effect  probably 
upon  the  landowner  or  the  tenants  for  life  than 
upon  the  owners  of  the  fee  simple  ? — No,  not  a 
bit,  I  think. 

941.  You  think  that  they  would  not  be  in- 
duced any  more  than  the  real  owners  ? — No ;  a 
poor  man,  of  course,  would  be  more  influenced 
by  it  than  a  rich  man.  , 

942.  In  your  evidence  in  chief  also,  in  reply 
to  Colonel  *Brice,  you  expressed  an  opinion  that 
without  the  law  of  distress  a  landowner  would 
not  be  able  to  borrow  mone^  upon  such  advan- 
tageous terms.  In  vour  opmion,  is  it  a  duty  of 
the  State  to  secure  landowners  an  advantage  in 
the  money  market  over  other  borrowers  ?— I  do 
not  suppose  that  it  is  the  duty  of  [the  State  to 
prefer  one  class  over  another. 

943.  It  is  not  always  the  case,  is  it,  that  a 
landowner  going  into  me  money  market  goes  in 
for  the  only  purpose  to  which  you  refer,  to  bor- 
row money  to  effect  improvements? — I  am  not 
aware  that  I  have  referred  to  that  before  this 
Committee. 

944.  You  represented,  did  you  not,  that  it  was 
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an  advantage  to  the  landowner,  as  enabling  him 
to  make  large  improvements  ? — I  am  not  aware 
that  I  have  said  a  word  about  improvements 
here ;  I  have  alluded  to  it  elsewhere,  but  not 
before  this  Committee. 

945.  Mr.  Akers-Douglas  asked  you  some 
questions  about  a  difference  of  opinion  between 
large  farmers  and  small  farmers;  do  you  find 
many  small  farmers  concern  themselves  about 
any  public  question? — Very  little  indeed,  ex- 
cepting the  incidence  of  rates. 

946.  Then  Colonel  Brise  asked  you  a  question 
with  reference  to  the  fact  of  the  existence  of  the 
law  securing  to  a  tenant  an  extended  credit  from 
his  landlord.  I  asked  you  a  question  about 
farmers  borrowing  money  just  now,  and  I  will  put 
the  same  question  upon  this  point;  in  your  opinion, 
is  it  the  dutv  of  the  State  to  afford  any  class 
facilities  for  obtaining  credit  ? — I  should  say  not. 

947.  The  honourable  baronet,  the  Member  for 
Chippenham  asked  you,  did  he  not,  whether 
the  law  of  distress  did  not  practically  give  a 
landowner  a  bill  of  sale  ? — I  do  not  remember 
that  question  in  that  bald  form. 

948.  A  bill  of  sale  cannot  be  ^ven  for  an  old 
obligation,  it  must  be  a  new  obligation,  must  it 
not  ?— I  do  not  know  that  there  is  any  distinction 
in  that  respect 

949.  Can  a  man  give  a  bill  of  sale  for  an  old 
debt? — I  think  so. 

950.  He  is  not  limited,  you  think,  to  new 
obligations  ? — No,  I  think  not. 

951.  Sir  Gabriel  Goldnev  asked  you  whether, 
if  the  law  of  distress  were  aoolished,  it  would  not 
lead  to  a  landlord's  insisting  upon  a  tenant  giving 
a  bill  of  sale  for  his  rent  when  he  entered  upon 
his  farm ;  in  your  opinion,  is  it  likely  that  any 
respectable  tenant  would  take  a  fiirm  of  a  land- 
lord who  insisted  in  the  first  place  upon  such  a 
bill  of  sale  as  a  security? — Not  as  things  are 
now ;  but  as  I  understood  Sir  Gabriel  Goldney  to 
put  it,  in  process  of  time,  under  an  altered  con- 
dition of  circumstances,  it  might  be  so. 

&52.  In  normal  times  how  would  it  be? — In 
ordinary  times,  at  present,  no. 

953.  You  think  that  no  respectable  tenant 
would  submit  to  such  an  arbitrary  condition  as 
giving  a  bill  of  sale  for  his  rent  ? — iNo ;  1  think  I 
answered  Sir  Gabriel  Goldney  that  he  would  not 
until  the  present  idea  with  regard  to  bills  of  sale 
was  altered  considerably. 

954.  Then  it  would  tend  to  diminish  the  num- 
ber of  applicants  for  farms  if  respectable  tenants 
had  sucn  a  condition  imposed  upon  them  ? — It 
would  tend  to  diminish  the  number  of  respectable 
applicants ;  perhaps  others  might  come  in. 

955.  You  said,  did  you  not,  in  answer  to  Sir 
Lopes  Massey,  that  the  law  of  distress  could  not 
be  put  in  force  as  soon  as  the  rent  became  due? 
—1  am  not  aware  that  I  said  so. 

956.  I  believe  it  is  the  fact  that  the  law  of  dis- 
tress can  be  put  in  force,  and  that  without  notice, 
at  noon  upon  the  day  that  the  rent  becomes  due? — 
No ;  the  rent  due  on  the  29th  of  September,  for 
instance,  does  not  become  actually  due  until  12 
o'clock  on  the  night  of  the  29th  of  September ; 
and  the  distress  can  be  put  in  between  sunrise 
and  sunset  on  the  30th. 

957.  Supposing  a  landlord  had  more  summary 
power  than  exists  at  present  of  pulling  up  a 
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tenant  who  is  deteriorating  his  property,  and  not 
paying  his  rent,  your  argument  as  to  the  risk 
that  Uie  landlord  runs  in  parting  with  his  farm 
would  fall  to  the  ground? — It  would  be  mate- 
terially  impaired  certainly. 

958.  You  gave  an  answer  to  Sir  Massey 
Lopes  as  to  a  tenant  who  owed  his  rent  recover- 
ing by  the  extended  credit  given  by  his  landlord, 
and  thus  enabling  him  to  repay  his  other  credi- 
tors ;  did  you  ever  know  a  tenant  who  was  far 
behind  in  his  rent  recover  his  position,  and 
enabled  to  pay  not  only  his  rent  but  his  other 
creditors  ? — I  cannot  at  the  moment  charge  my 
memory,  but  my  impression  is  that  such  cases 
are  not  uncommon. 

959.  But  in  your  knowledge  and  your  long  ex- 
perience, you  cannot  call  any  case  to  mind  ?— -I 
cannot  call  any  case  to  mind  at  this  present 
moment;  you  see  that  this  is  a  private  matter 
between  landlord  and  tenant,  and  a  tenant  who 
was  in  such  circumstances  would  not  care  to  con* 
fess  it;  it  is  a  very  difficult  matter  to  get  a  man 
to  confess  such  a  thing. 


Colonel  Brise. 

960.  In  answer  to  a  question  fron  the  honour- 
able  baronet,  the  Member  for  Devonshire,  as  to 
the  limiting  the  time  of  putting  this  law  in  opera- 
tion to  one  year,  you  stated,  did  you  not,  that 
you  would  limit  it  to  a  certain  period  over  a  year ; 
are  we  to  understand  by  that  that  you  would  re- 
commend a  limitation  very  much  above  a  year  ? 
— The  limit  of  arrears,  in  my  opinion,  should  be 
a  year,  and  the  putting^  in  exercise  the  right  of 
distress  should  be  limited  to  a  further  period  of 
six  months. 

961.  Do  you  mean  to  say  that  the  law  is  to  be 
limited  to  one  year,  so  far  that  the  landlord  can 
only  collect  one  year's  rent  ? — Yes ;  and  that  he 
must  do  it  within  six  months  of  the  expiration  of 
that  year. 

962.  You  would  allow  him,  would  you  not,  to 
collect  it  18  months  after  that  year  ? — I  think 
not. 

963.  Or  16  months?— No. 

964.  Or  eight  months?— I  would  put  it  at  six 
months.  I  do  not  pledge  myself  to  that  period, 
but  that  is  my  idea. 


Mr.  BoBERT  Stephensou,  called  in  ;  and  Examined. 


Chairman. 

965.  You  reside,  do  you  not,  at  Burwell,  in 
Cambridgeshire  ? — Yes. 

966.  And  you  are  President  of  the  Cambridge- 
shire and  Isle  of  Ely  Chamber  of  Agriculture? — 
Yes. 

967-  And  a  tenant  farmer  ? — Yes. 

968.  Have  you  given  any  attention  as  to  the 
law  of  distress  ? — Yes,  we  had  a  meeting  of  the 
Cambridgeshire  Chamber  to  consider  it. 

969.  At  what  date  ? — About  three  weeks  ago. 

970.  What  resolution  did  you  pass  ? — A  reso- 
lution in  favour  of  abolition— in  favour  of  Mr. 
Blennerhassett's  Bill. 

971.  Was  that  passed  by  a  majority  or  unani- 
mously ? — By  a  large  majority ;  I  think  there 
were  only  three  against  it. 

972.  xou  were  in  the  chair,  at  that  meeting, 
were  you  not? — Yes. 

973.  How  many  were  present  ? — I  should 
think  there  were  about  from  20  to  30  present. 

974.  Were  they  mainly  farmers  ? — I  es. 

975.  Did  the  landowners  take  part  in  the 
meeting  ? — Yes ;  there  were  one  or  two  land- 
owners there. 

976.  Did  the  landowners  take  any  part  in  the  dis- 
cussion, do  you  remember  ? — Yes. 

977.  Would  you  state  to  the  Committee  what 

{joxxr  reasons  are  in  favour  of  the  abolition  of  the 
aw  of  distress  ? — I  think  that  the  law  of  distress 
raises  the  rents,  by  increasing  the  competition.  It 
brings  people  in  with  insufficient  capital  to  bid 
for  farms ;  and  that  the  consequence  of  that  is 
increased  competition  and  increased  rents. 

978«  Could  you  state  more  fully  to  the  Com- 
mitte  how  it  increases  rents.  If  the  law  of  dis- 
tress were  abolished,  would  there  be  fewer  com- 
petitors for  farms? — Yes;  if  the  law  of  distress 
were  abolished  many  people  would  apply  for 
smaller  farms. 

979.  Why  ?—  Some  men  who  apply  for  a  large 
farm  now  would  apply  for  one  somewhat  smaller, 
.  0.82. 
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because  we  think  that  the  landlords  now,  seeing 
that  their  rents  are  secure,  are  not  compelled  to 
see  that  their  tenants  have  sufficient  capital  to 
farm  the  lands. 

980.  Do  you  believe  that  landowners  at  the 
present  time  take  men  with  insufficient  capital, 
m  consequence  of  the  security  that  they  have 
through  the  law  of  distress  ? — ^I  think  they  do 
in  many  cases ;  I  think  that  there  are  a  good 
many  landlords  who  would  not  wilfully  take  on 
a  new  tenant  if  they  knew  that  he  had  insufficient 
capital,  but  there  are  others  who  would. 

981.  The  case  has  often  been  put  that  small 
farmers  are  able  to  take  farms,  very  much  to 
their  own  advantage,  and  increasing  the  number 
of  small  farmers,  m  consequence  of  their  being 
able  to  obtain  this  credit  from  their  landlords 
which  they  would  otherwise  be  shut  out  of;  do 
you  believe  iix  that  argument  ? — I  do  not  at  all ; 
1  do  not  think  it  is  a  question  as  between  large 
farmers  and  small  farmers,  because  the  small 
farmer  gets  his  rent  raised  just  as  much  by  the 
present  law  as  the  large  one  does. 

982.  But  would  the  small  farmer  be  able  to 
get  a  farm  at  all  ? — He  would  get  a  farm  in 
proportion  to  the  capital  that  he  had. 

983.  You  believe  that  there  are  farmers  who 
take  farms  beyond  their  means  in  consequence 
of  getting  those  facilities  from  the  landlord 
through  the  power  that  the  landlord  retains  of 
getting  his  rent  ? — Yes. 

984.  Do  you  believe  that  one  of  the  causes  of 
the  agricultural  depression  has  been  the  want  of 
capital  upon  the  part  of  the  farmers;  that  the 
farmers  have  had  larms  too  large  for  their  means? 
— I  think  the  principal  cause  of  depression  is 
that  they  have  paid  too  much  rent  in  the  good 
years,  and  that  they  have  not  accumulated  during 
the  good  years  profit  enough  to  stand  against  the 
bad  years. 

985.  Would  you  not  think  that  the  abolition 
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of  the  law  of  distress  would  assist  the  large 
farmers,  not  siniplj  by  excluding  the  small 
farmers  from  competing,  but  rather  that  it  would 
drive  the  small  farmers  out  of    the  trade  alto- 

Jfether  ? — I  think  it  would  assist  both  small  and 
arge.  because  I  think  that  if  they  had  insufficient 
<»pital  they  would  take  somewhat  smaller  farms. 

986.  That  would  rather  benefit  the  small 
farmers,  would  it  not  ? — It  would  benefit  the 
small  farmer  as  well  as  the  large  one. 

987.  Why  does  a  man  now  take  a  large  farm 
if  he  can  get  a  small  one,  and  it  is  more  to  his 
advantage  to  have  a  small  farm  ? — They  do  not 
all  do  that.  It  is  the  reckless  farmer,  and  those 
who  do  not  understand  their  business,  who  take 
farms  beyond  their  capita).  Losses  from  a  series 
of  bad  years  cause  a  farmer's  capital  to  become 
too  small  for  his  farm,  although  he  had  sufficient 
when  he  took  it.  I  think  that  the  landlords  in 
some  cases  encourage  them  to  take  the  large  farms. 

988.  Have  you  nad  experience  of  that ^ — I  do 
not  know  that  they  wilfully  do  it,  but  it  is  an 
effect  of  the  law. 

989.  But  if  there  is  so  much  competition  for 
farms  under  this  law,  would  not  landowners  in 

1)reference  give  large  farms  to  men  who  have 
arge  capital,  notwithstanding  the  law  of  distress, 
in  order  to  have  their  land  farmed  better? — I 
think  they  generally  take  the  one  who  pays  them 
the  most  rent. 

990.  Under  the  law  of  distress  you  maintain 
that  tenants  offer  a  rent  which  is  really  higher 
than  they  can  well  afford  to  pay  ? — I  think  that 
a  great  many  tenants  with  insufficient  capital 
are  more  recKless  in  what  they  bid  than  tenants 
with  ample  capital,  and  that  a  tenant  with  ample 
capital  has  to  bid  against  one  with  insufficient 
capital  in  order  to  get  the  farm. 

991.  Questions  have  been  asked  the  last 
witness  with  reference  to  the  chance  given  to 
farmers  by  the  law  of  distress  to  recover  them- 
selves ;  do  you  believe  that  they  do  so  recover 
themselves? — I  do  not  think  they  do.  When 
once  a  man  has  had  to  part  with  his  live  stock  off 
his  farm  he  cannot  have  much  chance  of  recover- 
ing himself  afterwards. 

992.  But  now  he  parts  with  live  stock  imder 
the  pressure  of  bad  times? — Yes. 

99.^.  Would  you  maintain  that  it  was  cruel  to 
encourage  a  tenant  to  remain  in  a  farm  when  his 
capital  is  diminished? — I  think  it  is.  When 
once  he  is  going  down  hill,  at  the  end  he  goes 
down  hill  very  fast,  and  it  wouid  be  far  better 
that  he  should  be  taken  out  of  a  large  farm  and 
put  into  a  farm  in  proportion  to  his  capital  He 
would  have  a  much  better  chance  then  of  getting  on. 

994.  Do  you  think  that  there  are  many  cases 
where  they  recover  themselves  after  they  have 
been  in  difficulties  ? — I  think  the  cases  are  very 
few  indeed.  When  once  a  man  has  parted  with 
a  flock  of  sheep,  if  it  is  a  sheep-farm,  he  does 
not  often  recover  himself.  He  may  hang  on  for 
a  time,  and  go  from  bad  to  worse,  and  lose  every- 
thing that  he  has;  whereas  if  he  went  out  in  proper 
time  he  would  save  something  from  the  wreck. 

995.  Do  you  contemplate  that  he  is  obliged  to 
sell  his  flock  of  sheep  topay  his  general  creditors, 
or  his  rent,  or  both  f — Whichever  it  may  happen 
to  be ;  it  does  not  matter  where  it  is  gome  to. 

996.  You  mean  when  he  is  obliged  to  sell  his 
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flock  of  sheep  in  order  to  pay  his  way  under  the 
circumstances  of  the  time  ? — Yes. 

997.  You  do  not  think  it  is  a  question  of  large 
versus  small  farmers? — No,  I  do  not. 

998.  The  large  farmers  would  not  get  any  ad- 
vantage, seeing  that  they  get  their  rents  raised, 
and  have  no  counter-balancing  advantages ;  but 
how  do  you  establish  the  point  that  small  farmers 
get  no  advantage  from  the  law  of  distress  ? — The 
small  farmer  gets  his  rent  raised  in  the  same  way. 

999.  Would  the  abolition  of  the  law  of  distress 
increase  the  number  of  small  farmers,  or  would 
it  diminish  it?— I  think  it  would  increase  the 
number  of  small  farmers,  because  farmers  now 
who  have  holdings  too  large  for  their  capital 
would  have  to  take  smaller  holdings,  and  you 
would  consequently  have  smaller  farmers,  and 
more  farmers  in  general. 

1000.  I  presume  you  mean  that  they  would 
have  to  break  up  the  farms  into  smaller  ones. 
Supposing  that  there  was  a  landlord  who  had 
got  one  tenant  of  500  acres,  he  would  be  obliged 
to  break  it  up  into  two  farms  of  250  acres,  be- 
cause he  would  have  to  look  to  the  solvency  of 
the  tenants  ? — The  farm  need  not  necessarily  be 
broken  up ;  I  think  that  the  man  might  take  a 
smaller  farm  elsewhere ;  that  the  actual  farm 
that  he  leaves  need  not  be  broken  into  two  occu- 
pations. The  man  might  take  a  smaller  farm  on 
the  same  estate,  or  elsewhere. 

1001.  If  that  were  going  on  all  over  the 
country,  how  would  the  small  farms  be  made, 
and  where  would  you  find  the  small  farms? — 
Poseiblj^  some  large  farms  would  be  obliged  to  be 
broken  up.  You  could  not  have  so  large  a 
number  if  they  were  the  same  size.  Many  men 
farm  two  or  three  farms,  so  that  without  abso- 
lutely breaking  up  tlie  farm  a  man  might  part 
with  one  or  more  parts. 

1002.  Should  the  Committee  understand  that 
your  general  view  is  this,  that  owing  to  the  law 
of  distress  the  total  farms  in  the  country  are 
farmed  by  tenants  with  insufficient  capital,  or  with 
not  so  much  capital  as  the  landlord  would  re- 

auire  under  different  law,  and  that  therefore 
le  abolition  of  the  law  of  distress  would  lead  to 
the  selection  of  a  larger  number  of  men  who 
were  solvent  than  is  the  case  at  present? — Yes; 
I  do  not  say  that  all  the  farmers  are  farming  with 
insufficient  capital,  but  a  great  many  of  them  are. 

1003.  Do  you  believe  uiat  the  effect  of  the  law 
of  distress  is,  on  the  whole,  to  encourage  the  hold- 
ing of  farms  by  men  with  insufficient  capital  ? — Yes. 

1004.  And  that  it  makes  the  landlord  less  parti- 
cular in  the  choice  of  his  tenants? — Yes;  character 
and  ability  are  at  a  discount  instead  of  at  a  premium. 

1005.  Does  not  the  landlord  look  to  the  farm 
being  kept  in  good  heart? — Yes,  I  think  he  does, 
as  a  rule. 

1006.  And  would  not  that  be  an  object  of  very 
great  importance  to  him  in  letting  a  farm? — 
1  think  that  the  landlord  looks  more  to  the 
amount  of  rent,  as  a  rule,  than  he  does  to  the 
condition  of  the  farm. 

1007.  You  think  that  landlords  do  not  at 
present  sufficiently  look  to  the  tenants  having 
sufficient  capital  to  be  able  to  keep  their  farms 
in  good  condition  ? — I  think  that,  as  a  rule,  a 
landlord  would  take  the  higher  rent,  and  take 
the  chance  of  the  farm  being  well  or  badly  fiajmed. 

d008.  With 
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1008.  With  regard  to  a  view  which  has  been 
frequently  put  forward,  that  the  landlord  would 
have  to  take  precautions  in  letting  his  farms  by 
taking  a  bill  of  sale,  or  by  other  arrangements  ; 
if  this  law  were  abolished,  what  would  your 
view  be  ? — I  think  we  should  go  on  very  much 
the  same  as  we  do  now,  and  pay  the  rent  at  the 
same  time  as  we  do  now. 

1009.  You  do  not  agree  with  those  who  put 
forward  the  view  that  the  landlord  would  exact 
the  rent  in  advance  ? — I  do  not  think  he  would ; 
I  do  not  think  there  would  be  any  necessity  for 
him  to  do  so.  He  already  gets  half  a  yearns  rent 
before  the  tenant  cuts  his  com.  At  the  present 
moment  the  landlord  gets  half  a  year's  rent 
before  the  harvest,  and  when  the  other  half-year 
came,  if  the  landlord  had  the  power  to  re-enter 
on  the  farm,  if  the  tenant  did  not  pay  the  rent 
he  would  have  the  valuation  set  against  the  rent. 

1010.  Do  you  agree  that  it  would  be  neces- 
sary to  make  a  change  in  the  law  with  reference 
to  Ae  power  of  re-entry  on  the  part  bf  the  land- 
lord if  the  law  of  distress  were  altered  ?— I  think 
that  the  landloid  should  have  the  power  to  re- 
enter on  the  non-payment  of  rent  ii  the  law  of 
distress  is  abolished. 

1011.  As  a  tenant  farmer,  you' would  not  ob- 
ject to  stringent  regulations  as  regards  re-entry  ? 
— I  think  not.  I  think  that  if  the  tenant  does 
not  pay  his  rent,  the  landlord  ought  to  have  his 
land. 

1012.  Do  you  believe  that  that  is  a  view  which 
would  generally  be  taken  by  those  who  support 
you  in  recommending  the  abolition  of  the  law  of 
distress? — I  think  it  is. 

1013.  Do  you  believe  that  a  farmer  would 
really  get  more  credit  from  others  if  this  law 
were  abolished? — I  think  he  would;  I  think 
that  the  amount  of  credit  that  he  would  lose  with 
his  landlord  he  would  get  from  other  people. 

1014.  But  he  would  lose  a  certain  amount  of 
credit  with  his  landlord  ? — I  think  he  would. 

1015.  And  the  landlord  would  not  be  as  easy 
with  him  as  he  is  now  ? — I  should  think  not. 

1016.  He  would  insist  upon  more  punctuality 
with  the  rent  ? — Yes,  I  should  think  he  would. 

1017.  During  the  present  depression  of  agri- 
culture, the  l.tndlords  in  many  parts  of  the 
countrv  have  been  very  easy  with  r^ard  to  their 
rents,  have  they  not  ? — I  think  they  have,  pro- 
bably, but  I  do  not  know  to  what  extent. 

1018.  And  they  probably  would  not  have  been 
so  easy  but  for  this  right  that  they  have? — I 
should  think  not. 

1019.  Have  the  other  creditors  shown  forbear- 
ance to  the  farmers  ? — I  do  not  know  that  I  am 
able  to  assert  to  what  extent  they  have  shown 
forbearance. 

1020.  Have  you  known  many  cases  in  your 
neighbourhood  of  bills  of  sale  ? — I  am  not  in  the 
way  ol  knowing  much  about  bills  of  sale. 

1021.  You  have  not  heard  of  cases  of  bills  of 
sale  having  been  put  in  force,  in  the  case  of  farms, 
by  creditors? — No,  I  do  not  know  that  I  have 
heard  of  bills  of  sale  being  given  over  farm  stock 
to  any  extent. 

1022.  Have  there  been  many  cases  of  actual 
distraint?— There  have  been  several  lately ;  I 
think  we  have  had  as  many  as  seven  in  our  parish 
during  the  last  12  months. 
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1023.  On  diflRerent  farms?— Yes. 

1024.  In  those  cases  have  they  been  for  one 
year's  rent,  or  for  two  years'  or  more  ?  —  I  do 
not  know  for  how  many  years'  rent  they  have 
been. 

1025.  Were  they  distraints  or  executions? — 
They  were  distraints  by  the  landlords  for  the 
rents  in  all  cases.  Still  that  is  a  very  exceptional 
thing ;  I  do  not  say  that  that  is  likely  to  happen 
every  year,  or  that  it  is  at  all  an  average  state  of 
things ;  but  I  think  I  counted  as  many  as  seven 
in  the  course  of  12  months  in  the  parish  of 
Bur  well,  in  which  I  live. 

Sir  Massey  Lopes. 

1026.  Are  they  all  under  the  same  landlord  ? 
— No ;  it  is  a  parish  which  is  very  much  sub- 
divided.    There  are  a  great  many  landlords. 

Chairman. 

1027.  Will  those  tenants,  as  far  as  you  know, 
be  continued  in  their  farms? — No;  in  the  case 
of  the  seven  that  I  speak  of  the  farms  are  all 
given  up. 

1028.  Then  it  would  be  a  question  what  re- 
mained for  the  other  creditors,  the  tenants  being 
more  or  less  in  insolvent  circumstances? — I  do 
not  think  there  was  much  left  in  those  cases  for 
other  creditors.  There  was  probably  something, 
but  I  do  not  know  how  much. 

1029.  You  are  not  in  favour  of  limiting  the 
law  of  distress  to  one  year  ? — No ;  I  am  in  favour 
of  abolishing  it  altogether. 

1030.  Would  a  landlord  be  in  a  better  or 
worse  position  than  other  creditors  in  your  view 
after  the  abolition  of  the  law  of  distress? — I 
think  he  would  still  be  in  a  better  position  than 
the  ordinary  creditors,  because  he  would  have 
his  valuation  to  fall  back  upon.  Certain  things 
on  the  farm,  such  as  hay,  roots,  straw,  manure,^ 
and  so  forth,  must  be  valued  from  the  tenant  to 
the  landlord,  and  he  would  be  able  to  set  that 
valuation  against  the  amount  of  the  rent 

1031.  Would  not  it  require  a  special  provision 
of  the  law  to  give  him  the  preference  ? — I  do  not 
know  that  it  would. 

1032.  At  all  events,  you  assume  that  there 
ought  to  be  that  preference  ? — I  assume  that  there 
would  be  that  preference. 

Mr.  Cropper. 

1033.  You  clearly  assume  that  the  landlord 
would  be  allowed  a  certain  preference  ? — I  think 
that  in  all  cases  there  are  arrangements  providing 
that  the  outgoing  tenant  should  leave  certain 
things  on  the  farm  to  be  valued,  and  the  landlord 
has  a  right  to  take  them  at  a  consuming  valua- 
tion as  against  sending  them  to  market.  That  is 
the  custom  in  my  district,  and  I  think  it  is  a  very 
general  custom. 

1034.  In  fact,  you  consider  that  the  landlord 
ought  to  have  some  preference  over  the  ordinary 
creditor? — I  do  not  think  that  he  ought  to  have 
any  preference. 

1035.  You  have  just  stated  that  he  would  have 
a  preference  ? — I  think  that  he  would  have  it ;  I 
did  not  say  that  be  ought  to  have  it 

1036.  Do  you  think  that  the  law  ought  to  do 
away  with  that  preference  ? — I  do  not  connect  it 
with  the  law  of  distress  in  any  way. 

Digitized  by  VjOOQIC 


56 


HINUT£S  OF  BVIDEKCB  TAKEN  BEFORE  THE 


20  April  1882.] 


Mr.  Stephenson. 


{^CantmueiL 


Mr.  Cropper — continued. 

1037.  It  gives  him  a  great  advantage  over 
other  creditors,  does  it  not? — If  the  law  of  dis- 
tress were  abolished  at  once  the  landlord  would 
still,  if  nothing  was  said  to  the  contrary,  have  the 
power  to  take  those  things  at  a  valuation  when 
the  tenant  leaves. 

1038.  But  would  it  not  come  into  the  general 
mass  of  property  which  would  be  available  for  all 
the  creaitoi-8  unless  otherwise  specified? — I  do 
not  see  how  that  could  be,  because  those  things 
could  not  be  removed  from  the  farm.  It  is  a 
condition  of  tenancies  with  us  that  roots,  and 
straw,  and  hay,  shall  not  be  taken  from  the  farm, 
but  that  they  shall  be  taken  by  a  valuation  at  the 

'  end  of  the  tenancy. 

1039.  You  stated,  did  you  not,  that  you 
thought  that  the  farmer  would  get  more  credit 
from  other  people  if  the  law  of  distress  were  put 
an  end  to  ? — 1  think  that  the  amount  of  credit 
that  he  would  lose  with  his  landlord  he  would 
get  from  others. 

1040.  In  what  way  would  he  benefit ;  he  would 
still  get  into  debt  in  some  way  ?—  He  would  pro- 
bably set  into  debt,  if  he  wished  to  do  so,  up  to 
the  value  of  his  property. 

104  K  Then  he  would  be  in  the  same  position 
financially  as  he  is  now  ? — Yes.  I  look  at  it  in 
this  way,  that  the  tenant  has  a  certain  amount 
of  stock  about  him,  and  that  he  is  entitled  to 
borrow  money  up  to  the  amoimt  of  that  stock ;  it 
does  not  matter  whether  he  borrows  it  from  the 
landlord,  or  whether  he  borrows  it  from  anybody 
else. 

1042.  You  stated  that  you  thought  that  the 
abolition  of  the  law  of  distress  would  increase 
the  number  of  small  tenants,  but  that  that  would 
be  by  driving  the  present  largo  tenants  on  to 
smaller  farms  ? — Yes,  if  they  had  farms  beyond 
their  capital.  Those  who  are  farming  too  largely 
for  their  capital  would  get  into  farms  that  were 
more  suitable  to  their  capital. 

1043.  Then  that  would  create  greater  compe- 
tition, would  it  not,  for  small  farms  ?—  Compe- 
tition would  be  reduced  all  along  the  line.  All 
those  who  were  in  too  large  farms  would  take 
farms  of  a  proper  size. 

1044.  Is  it  the  case  with  you  as  it  is  in  the 
north  of  England,  that  labouring  men  work  them- 
selves up  into  small  farms  now  ? — In  the  parish 
in  which  I  live  there  are  a  large  number  of  small 
farms,  and  labouring  men  have  done  that  to  a  con- 
siderable extent. 

1045.  Would  not  those  men  be  rather  crushed 
out  ? — I  do  not  think  so  at  all. 

1046.  I  mean,  because  the  competition  of  the 
tenants  of  large  farms  would  come  down  against 
them  ? — But  1  do  not  see  why  those  should  be 
crushed  out  if  they  had  capital  sufiicient  for  their 
little  farms.  Those  who  had  no  capital  would  be 
crushed  out  possibly. 

1047.  I  suppose  that  very  often  a  labourer  who 
gets  into  a  small  farm  does  begin  vnth  a  some- 
what insufficient  capital?— I  do  not  know  that  he 
does  so  very  frequently ;  it  is  just  possible  that  a 
few  may  do  so. 

1048.  Do  not  many  labourers  who  get  into 
farms,  in  your  experience,  work  up  the  nill  and 
get  into  a  good  position,  and  get  by  degrees  large 
farms  ? — They  nave  done  so  in  years  gone  by ; 
but  I  do  not  think  that  this  has  been  going  on 


Mr.  Croppfr— continaed. 

much  during  the  last  few  years ;  I  think  for  the 
last  several  years  that  has  ceased  to  be  the  case. 

1049.  Do  jrou  consider  that  they  got  forward 
in  the  world  m  consequence  of  being  protected  by 
this  law  of  distress  ? — No,  I  do  not  see  that  the 
law  of  distress  benefited  them  any  more  than  it 
did  anybody  else. 

1050.  You  do  not  think  that  they  got  their 
farms  because  the  agent  tnisted  them,  knowing 
that  he  had  this  law  to  fall  back  upon  ? — I  think 
that  the  same  rule  applies  to  small  farmers  as 
applies  to  large  farmers;  some  of  them  have 
sufficient  capital,  and  some  of  them  have  not,  in 
proportion  to  their  holdings.  • 

1051.  You  do  not  think  that  those  men  got 
their  farms  in  consequence  of  the  law  of  distress  ? 
• — I  do  not  think  they  did,  any  more  than  anybody 
else ;  some  of  them  might  have  done,  and  some  of 
them  probably  did  not,  according  to  whether 
they  had  sufficient  capital  or  not. 

1052.  You  do  not  think  that  the  law.  of  distress 
in  any  case  has  promoted  competition  for  farms? 
— Taking  those  small  farms,  in  cases  where  men 
of  insufficient  capital  were  bidding  for  the  farm, 
the  law  of  distress  would  have  the  effect  of  pro- 
moting competition ;  but  where  all  the  applicants 
have  sufficient  capital  the -case  is  different. 

1053.  From  wnat  you  said,  I  gather  that  the 
law  of  distress  would  be  practically  inoperative 
in  promoting  competition  lor  those  small  farms  ? 
— 1  think  that  the  law  of  distress  promotes  com- 

fetition  for  all  farms,  large  and  small,  and  I  think 
stated  so. 

1054.  Just  now  I  think  you  stated  that  the  law 
of  distress  did  not  increase  the  number  of  people 
who  applied  for  those  small  farms? — Tnen  I 
think  I  must  have  misunderstood  the  question ; 
I  think  it  has  precisely  the  same  effect  upon  the 
small  farms  as  upon  the  laree  ones. 

1055.  Comparing  a  landlord  with  an  ordinary 
trader,  that  is  to  say,  with  a  banker  or  a  manure 
dealer,  do  you  think  that  he  is  in  the  same  posi- 
tion as  other  traders  in  the  case  of  the  insolvency 
of  a  tenant  at  the  present  time  when  the  tenant 
fails  ? — The  landlord  is  in  a  better  position  at  the 
present  time. 

1056.  Take  those  farms  in  your  own  parish 
which  you  stated  just  now  had  insolvent  tenants ; 
did  not  the  landlord  get  his  land  back  in  a  worse 
condition  because  of  their  insolvency;  had  not 
the  land  run  down  in  quality  ? — Yes.  Tenants 
when  they  are  going  down  the  hill  work  their 
farms  baaly,  I  think. 

1057.  Therefore  the  landlord  would  come  into 
a  depreciated  property  because  of  the  insolvency 
of  the  tenant? — He  very  often  would  ;  I  do  not 
know  that  he  would  always. 

]  058.  Supposing  that  he  got  60  per  cent,  of 
his  rent  and  the  manure  dealer  50  per  cent,  of 
his  claim,  the  landlord  would  come  off  much 
worse  than  the  manure  dealer,  would  he  not, 
because  he  would  have  a  depreciated  property 
thrown  upon  his  hands  ? — But  still  he  would  have 
been  getting  a  higher  rent  for  a  good  many  years 
to  set  against  that. 

1059.  That  is  not  the  question.  The  question 
is,  supposing  that  the  circumstances  were  alike ; 
supposing  that  a  man  had  said  to  the  manure 
dealer, "  x  ou  have  asked  too  much  money,"  or  to 
the  banker,  '^  You  have  asked  too  much  interest,'* 
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and  when  their  two  claims  came  against  the  tenant 
they  were  both  paid  10  s.  in  the  f .  The  landlord 

Srobably  would  come  off  worse  than  the  others, 
ecause  he  gets  a  depreciated  property  thrown 
upon  his  hands? — Yes,  if  his  farm  is  depreciated^ 
certainly. 

1060.  And  I  think  you  said  just  now  that  it 
usually  was  depreciated  ? — Yes. 

1061.  Then  m  that  case  the  landlord  stands  in 
a  worse  position  than  the  banker^  or  the  manure 
dealer,  or  the  other  creditors,  because  he  is  liable 
to  have  his  property  injured  as  well  as  to  lose  a 
portion  of  his  rent  ? — He  does  not  lose  his  rent. 

106^.  I  mean  in  case  the  law  of  distress  were 
abolished? — In  case  the  law  of  distress  were 
abolished,  I  do  not  think  there  would  be  so  much 
likelihood  of  the  farm  being  thrown  on  his  hands 
in  a  bad  state,  because  he  would  look  sharply 
after  the  matter,  and  have  a  tenant  who  would 
farm  his  land  properly. 

1063.  £ut  I  suppose  that  the  last  two  years 
have,  without  their  own  fault,  thrown  tenants 
inip  distress  ? — No  doubt. 

J  064.  And  you  have  admitted  that  the  landlord, 
in  the  case  of  an  insolvent  tenant,  generally  gets  his 
land  back  to  him  in  a  depreciated  condition  ? — ^Yes. 

1065.  Therefore  he  is  not  quite  in  the  same 
position  in  his  claim  for  rent  as  a  banker  is  in  his 
claim  for  money  lent? — No. 

1066.  And  this  law  comes  in  in  some  degree  to 
make  up  to  the  landlord  for  that  disadvantage  ? — 
Yes,  by  reason  of  there  being  a  setK)ff  for  that 
disadvantage. 

Mr.  Howard. 

1067.  I  believe  you  are  a  valuer  as  well  as  a 
tenant  farmer  ? — Yes,  I  do  value  between  farmer 
and  farmer  to  a  certain  extent,  but  not  to  any 
large  extent. 

1068.  Therefore  you  have  had  more  experience 
than  ordinary  farmers  ? — Yes. 

1069.  In  speaking  of  the  operation  of  the  law 
of  distress  in  raising  the  rents,  were  the  Committee 
to  understand  that  your  remarks  applied  to  the 
past  or  to  the  present? — To  both. 

1070.  But  I  presume  more  to  the  past  than  to 
the  present? — I  do  not  know  that  they  apply 
more  to  the  past  than  to  the  present  I  think  it 
tends  to  raise  the  rents  now  as  much  as  ever  it 
did,  or  to  keep  them  from  falling,  which  is  the 
same  thing. 

1071.  When  I  came  to  attend  the  Cambridge- 
shire Chamber  of  Agriculture  some  six  weeks 
ago,  one  of  your  farmers  stated  that  he  believed 
the  tendency  of  the  law  of  distress  had  been  to 
raise  the  rents  as  much  as  7  s.  6d.  an  acre  over 
the  whole  kingdom ;  do  you  take  that  same  view 
or  go  to  the  same  extent  ? — I  should  not  like  to 
go  into  figures  upon  that  point. 

1072.  You  said  that  farmers,  as  a  rule,  take 
farms  somewhat  in  proportion  to  the  amount  of 
their  capital,  but  that  the  tendency  had  been  for 
men  to  get  into  bigger  farms  than  they  had 
capital  for,  owing  to  the  securitv  that  the  land- 
lord had  in  the  shape  of  the  law  of  distress; 
when  a  man  takes  a  farm  bigger  than  he  has 
capital  for,  has  it  not  the  effect  of  diminishing 
the  produce  of  the  soil,  especially  in  raising  meat 
upon  that  farm  ? — I  think  it  does  so. 

1073«  Has  the  fact  of  the  farmer  being  short 
0.82. 
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of  capital  a  very  material  effect  upon  the  produc- 
tion of  meat  ? — I  think  it  has. 

1074.  And  more  upon  the  production  of  meat 
than  upon  any  other  thing  ? — Yes. 

1075.  A  question  was  asked  as  to  the  tenants 
recovering;  in  your  experience  did  you  ever 
know  a  tenant  recover  his  position  who  was  far 
behind  in  his  rent  ? — It  is  difficult  to  know  how 
far  a  tenant  is  behind  in  his  rent 

1076.  When  a  farmer  has  parted  with  his  flock 
of  sheep,  in  your  opinion  has  he  parted  with  his 
principal  means  of  making  his  farm  pay? — I 
think  that  if  he  did  not  make  it  pay  when  he 
had  his  sheep  on  it  he  certainly  could  not  make 
it  pay  when  the  sheep  had  gone,  and  pay  the 
arrears  of  rent  as  well ;  in  fact,  he  has  no  chance 
of  doing  it. 

1077.  You  stated  that,  in  your  opinion,  the 
land  owners  or  the  majority  of  the  land  owners 
look  more  to  the  amount  of  rent  which  a  tenant 
was  willing  to  pay  than  they  do  to  the  condition 
of  his  farm  ;  I  would  ask  vou,  is  it  a  practice  for 
land  owners  in  your  neighbourhood  to  visit  their 
farms  to  see  what  condition  they  are  in  ? — I  have 
no  doubt  that  they  do  see  their  rarms  occasionally. 

1078.  Purposely  for  ascertaining  the  condition 
of  their  farms  ? — ^J  do  not  know. 

1079.  Does  the  land  agent  verv  often  trouble 
the  tenant  with  his  presence  in  order  to  ascertain 
the  condition  of  the  farm  ? — I  think  that  good 
land  agents  come  down  at  regular  intervals  and 
have  a  good  look  round. 

1080  What  do  you  think  would  be  the  pro- 
portion of  good  land  agents  who  would  do  so  ? — 
I  do  not  know. 

1081.  You  stated  that  there  had  been  seven 
distraints  in  our  parish  ;  do  you  happen  to  know 
whether  there  was  anything  left  in  either  of  those 
cases  for  the  other  creditors,  or  did  the  landlord 
sweep  the  whole  lot? — I  do  not  think  that  the 
landlords  took  the  whole  lot.  I  think  that  in 
those  cases  there  was  something  left  for  the  other 
creditors. 

1082.  Generallv  speaking,  is  it  your  opinion 
that  the  law  should  place  fdl  the  creditors  upon 
the  same  level? — I  think  it  should  do  so  as  far  as 
possible. 

1083.  Is  it  your  opinion  that  if  they  were 
placed  upon  the  same  level,  it  would  be  advan- 
tageous to  the  country,  inasmuch  as  the  produce 
of  the  soil  would  be  increased  ? — I  think  it  would. 

1084.  Do  you  think  that  the  tendency  of  all 
the  creditors  being  placed  upon  the  same  level 
would  be  to  raise  tiie  style  of  farming  throughout 
the  coimtry  ? — I  think  it  would  raise  it  to  a  cer- 
tain extent,  certainly  on  those  farms  now  suffer- 
ing from  insufficient  capital. 

1085.  You  said  that  the  general  effect  of 
abolishing  the  law  of  distress  would  be  to  diminish 
the  size  of  the  holdings;  do  I  gather  it  as  your 
opinion  that  this  would  be  by  natural  causes  ? — 
Certainly ;  I  was  speaking  only  with  regard  to 
those  tenants  who  were  holding  farms  beyond 
their  capital. 

1086.  ITien,  if  any  artificial  cause  were  re- 
moved, such  as  the  law  of  distress,  do  you  think 
that  natural  causes  would  come  into  full  play^ 
and  that  there  would  be  a  more  natural  distribu- 
tion of  the  land  ? — Yes,  certainly. 

1087.  The  depreciated  condition  in  which  farms 
H  ^        arcj 
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are  returned  upon  the  landowners'  hands  has  been 
spoken  of;  is  it  your  opinion  that  that  is  mainly 
or  in  a  great  part  due  to  the  existence  of  the  law 
of  distress  ?— I  should  not  like  to  offer  an  opinion 
as  to  how  far  it  is  absolutely  caused  by  the  exist- 
ence of  the  law  of  distress ;  it  follows^  from  what 
I  have  already  said,  that  it  must  be  so  to  a  great 
extent. 

1088.  Is  it  your  opinion  that,  if  the  law  of  dis- 
tress were  abolished,  landowners  and  land  agents 
would  take  much  greater  care  that  farms  were 
not  run  out? — I  think  that  if  the  law  of  distress 
were  abolished  they  would  look  more  after  the  sol- 
vency of  their  tenants,  and  the  rest  would  follow. 

Mr.  Duckham. 

1089.  The  landlord  having  the  power  of  levy- 
ing a  distress,  and  the  tenant  having  no  power  to 
deduct  any  counter  claim,  have  you,  in  your  ex- 
perience, ever  known  any  great  hardship  to  result 
nrom  that  ? — I  have  never  come  across  any  such 
cases. 

Mr.  AkerS'Dpufflas. 

1090.  Do  you  think  that  if  the  law  of  distress 
were  abolished,  there  would  be  a  greater  ten- 
dency to  break  up  existing  farms  into  smaller 
holdings,  or  to  absorb  small  forms  into  lar^e  ones  ? 
— I  think  that  if  the  law  of  distress  were  abolished, 
the  tendency  would  be  towards  small  farms  in- 
stead of  towards  large  ones. 

1091.  And  therefore  that  large  farms  would  have 
to  be  broken  up,  in  order  to  provide  a  sufficient 
number  of  small  farms  for  the  farmers  who  would 
be  turned  out  of  large  farms  ? — There  would  not 
be  any  necessity  for  breaking  up  either  large  or 
small  farms.  In  the  case  of  a  man  who  was 
farming  a  large  farm  without  sufficient  capital,  he 
would  nave  to  take  a  smaller  one;  but  it  does  not 
follow  that  the  large  farms  should  be  broken  up. 

1092.  You  have  told  us  that  men  take  large 
farms  who  have  not  sufficient  capital,  and  there- 
fore they  must  go  further  a  field  to  find  smaller 
ones,  but  under  this  condition  of  things  there 
would  not  be  a  sufficient  number  of  small  farms 
to  be  found,  and  consequently  it  would  tend, 
would  it  not,  to  the  breaking  up  of  large  farms  ? 
—You  must  remember  that  large  farmers  some- 
times hold  several  farms. 

1093.  You  have  told  us  that,  in  your  opinion, 
if  a  tenant  were  to  lose  the  credit  that  he  obtains 
firom  his  landlord,  he  would  gain  the  same  amount 
of  credit  from  outsiders  ? — 1  es* 

1094.  In  fact,  it  does  not  matter  whether  he 
borrows  the  money  from  the  landlord  or  the 
banker  ? — I  think  not 

1095.  Do  you  think  that  he  would  obtain 
advances  as  cheaply  from  bankers  or  from  local 
money  lenders  in  his  difficulty,  as  he  would  from 
his  laudlord? — I  think  he  would  get  them  as 
cheap  if  you  take  into  account  the  extra  rent 
that  he  is  continually  paying  to  his  landlord. 

1096.  In  fact,  you  think  that  he  would  get  it 
cheaper  on  the  whole  from  the  banker  or  the 
money  lender  than  from  the  landlord? — I  think 
that  at  the  present  time  a  tenant  may  owe  his 
landlord  rent,  and  the  landlord  may  charge  him 
nothing  for  it  at  all,  but  at  the  same  time  I 
think  the  landlord  gets  his  advantage  indirectly 


Mr.  Howard. 

by  ffettiuff  a  higher  rent  than  he  would  have  if 
the  law  of  distress  did  not  exist. 

1097.  The  higher  rent  comes  to  more  than  the 
interest  ? — Yes. 

Mr.  Akers-Douffkts. 

1098.  You  say,  you  think  that  it  would  be 
advantageous  that  all  creditors  should  be  placed 
upon  the  same  footing  as  far  as  possible ;  do  you 
think  that  if  the  law  of  distress  were  abolished, 
the  landlord  and  the  general  creditor  would  be 
placed  upon  the  same  level  ? — I  do  not  see  any 
reason  why  they  should  not 

1099.  Then  again,  supposing  that  the  law  of 
distress  were  abolished,  would  yon  give  the  land- 
lord any  advantages  that  he  does  not  now 
possess  ? — I  would  give  him  the  power  of  speedy 
re-eotry  into  the  farm  if  the  rent  was  not  paid. 

Colonel  Briae. 

1100.  In  how  many  cases  in  your  own  parish 
did  you  tell  the  Committee  that  the  law  of  dis- 
tress has  been  put  into  force  ? — I  counted  seven. 

1101.  Were  they  small  occupations  or  lai^ge 
ones  ? — They  were  of  various  sizes. 

1102.  Was  that  within  the  last  year?— Within 
the  12  months,  ending  a  few  months  ago. 

1103.  Are  they  principally  arable  farms? — 
Principally  arable. 

1104.  Are  they  all  under  one  landlord? — No., 
I  think  they  are  all  under  different  landlords. 

1105.  Previous  to  this  last  year  or  two,  have 
you  known  many  cases  in  which  the  law  of 
distress  has  been  put  into  force  ? — No. 

1106.  Do  not  ^ou  think  that  those  are  excep- 
tional  cases,  owing  to  the  disastrous  seasons 
which  we  have  had  for  the  last  four  or  five 
years  ? — Yes,  they  are  quite  exceptional  case^ 

1107.  Is  the  land  in  a  wretched  condition  on 
those  occupations  in  which  this  law  has  been  put 
into  force  ?•— In  most  of  them  it  is ;  it  is  not  in  so 
good  a  state  as  the  average  of  the  parish. 

1 108.  Therefore  the  landlord  has  experienced 
a  serious  loss  in  the  depreciation  of  the  value  of 
his  land  ? — I  should  not  say  that  in  those  cases 
the  depreciation  is  very  severe. 

1109.  Are  the  farms  re-let?— Yes. 

Chairman. 

1110.  At  the  same  rents  as  far  as  you  know  ? — 
No,  at  reduced  rents. 

Colonel  Brise. 

1111.  Would  you  say  at  50  per  cent,  reduc- 
tion ? — I  do  not  know  to  what  extent. 

1112.  You  say  that  the  landlord  looks  more  to 
the  rent  than  to  the  condition  of  the  farm ;  is  that 
because  the  landlords  are  so  short-sighted  that 
they  do  not  know  their  own  interests  ? — I  do  not 
know  what  the  reason  is ;  I  cannot  say  anything 
as  to  the  reason. 

1113.  But  did  not  you  say  that  you  want  the 
abolition  of  the  law  of  distress  because  the  land^ 
lords  look  more  to  the  increased  rent  than  they 
do  to  the  condition  and  value  of  their  farms  ? — 
I  am  not  sure  that  I  said  exactly  that.  I  gave  as  a 
reason  for  preferring  the  abolition  of  the  law, 
that  all  the  rents  are  higher  than  tliey  naturally 
would  be  if  there  were  no  law  of  distress. 

1114.  Then,  arguing  from  that,  you  say  that 

because 
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because  the  landlords  are  short-siffhted^  therefore 
the  law  of  distress  ought  to  be  aoolished  ? — No, 
I  do  not  say  that  the  landlords  are  short-sighted. 

11 15.  If  you  abolish  the  law  of  distress,  would 
you  give  the  landlord  power  to  re-enter  the  farm 
before  the  year's  rent  was  due  ? — Xo,  not  before 
the  rent  was  due.  I  think  if  a  tenant  does  not 
pay  the  rent  when  he  ought  to  pay  it,  his  land- 
lord should  have  the  power  to  go  in  speedily. 

1116.  Then  you  would  enable  the  implement 
maker  or  the  manure  merchant  to  put  in  an 
execution  on  any  day,  but  the  landlord  would 
have  to  wait  six  montiis  ? — He  would  have  to 
wait  till  the  time  came  when  the  tenant  had 
contracted  to  pay  his  rent ;  but  it  mi^ht  be  half 
n  year's  rent,  or  it  might  be  a  quarter^  rent. 

1117.  You  say  that  the  landlords  would  not 
be  as  easy  with  their  tenants  as  they  are  now ; 
do  you  think  that  it  is  a  disadvantage  to  tenants 
generally,  that  landlords  should  be  easy  with 
tiiem? — I  do  not  recollect  tiiat  I  said  that. 

1118.  Do  not  you  think  that  in  the  matter  of 
hay  and  straw  and  the  cultivation  of  the  land, 
the  landlord  has  some  ground  for  having  prece- 
dence over  the  other  creditors  ? — At  the  present 
time  the  landlord  lets  the  tenant  have  the  hay 
and  the  straw,  and  the  tenant  when  he  takes  the 
farm  pays  for  it  a  consuming  valuation ;  and 
when  he  goes  out  of  it  the  landlord  pays  him 
back  that  consuming  valuation  again. 

1119.  What  I  mean  is  this,  the  landlord  seizes 
the  hay  stack  and  straw  stack  and  the  roots  in 
his  land,  and  you  say  he  only  ought  to  have  an 
equal  claim  on  this  hay  stack  and  straw  stack, 
and  so  on,  with  other  creditors  ? — They  ought 
not  to  be  allowed  to  go  off  the  farm.  If  the 
tenant  makes  a  contract  that  the  hay  and  the 
straw  should  be  left  on  the  farm,  they  ought  to 
be  left  on  the  farm  certainly. 

1120.  Otherwise  you  think  that  the  landlord 
ou^ht  not  to  have  anything  more  than  an  equal 
claun  upon  it  with  the  other  creditors?—  I  think  not. 

1121 .  If  a  man  lets  his  premises  for  the  manu- 
facture of  manure,  for  instance,  and  he  finds  all 
the  materials,  do  not  you  think  that  in  the  case 
of  insolvency  the  landlord  of  those  premises  ought 
to  have  some  precedence  over  the  claims  of  the 
outside  creditors  on  those  articles  on  his  own 
premises  ? — I  think  that  if  the  landlord  did  any- 
thing like  that  he  would  have  made  a  special 
arrangement  with  the  tenant,  as  it  would  be  a  kind 
of  partnership,  as  I  understand  your  question. 

Mr.  Bidden. 

1 122.  You  think  that  the  law  is  unjust  because 
it  lets  the  farmer  who  has  su£Scient  capital  for 
120  or  130  acres  of  land  compete  with  a  farmer 
who  has  capital  sufficient  for  a  farm  of  1 50  acres  or 
160 acres? — X  say  that  this  law  enables  a  man  to 
compete  for  a  farm  larger  than  he  would  naturally 
take. 

1123.  You  say  that  a  man  with  a  capital 
sufficient  for  120  acres  is  enabled  to  compete  for 
a  farm  of  150  acres  ? — Yes,  that  is  so. 

1124.  So  far  you  think  that  it  is  unjust  to  the 
man  who  has  capital  sufficient  for  150  acres  ? — 
Yes,  it  is  unjust  for  a  man  with  sufficient  capital, 
and  who  is  prepared  to  pay  his  way  under  all 
circumstances,  to  have  to  bid  against  men  who 
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have  insufficient  capital,  and  who  will  not  pay 
under  all  circumstances.  When  men  of  small 
capital  bid  for  large  farms  it  tends  to  raise  every* 
body's  rent,  both  of  small  and  large  farms. 

1 125.  The  same  law  would  do  the  farmer  good 
if  he  had  capital  for  150  acres,  because  it  would 
enable  him  to  fcake  170  or  180  acres? — I  do  not 
think  it  is  doing  him  good,  although  it  allows 
him  to  take  it. 

1126.  Do  you  not  think  that  his  credit  is  good 
for  more? — ^I  do  not  think  he  gets  any  more 
credit ;  he  only  gets  it  from  one  person  in  pre- 
ference to  getting  it  from  another.  I  do  not  think 
that  the  law  of  distress  adds  to  a  man'§  credit. 

1127.  But  it  enables  him  to  take  more  land? — > 
It  enables  him  to  take  more  land ;  but  I  do  not 
think  it  adds  to  his  credit. 

1128.  You  think  that  it  diminishes  his  credit 
elsewhere  to  the  same  extent  that  it  gives  him 
credit  with  his  landlord? — Yes. 

1129.  Still,  as  a  general  rule,  that  which  adds 
to  a  man's  credit,  commercially  speaking,  does 
him  good,  does  it  not ;  anything  that  would  add 
to  your  credit  as  a  conunercial  man  would  do  you 
good  in  a  business  point  of  view,  would  it  not  ? — 
Anything  that  added  to  my  credit,  beyond  what 
I  am  naturally  entitied  to  from  the  amount  of 
my  property,  I  do  not  think  would  do  anybody 
any  ^ood.  1  do  not  think  it  does  anybody  good 
to  give  him  credit  beyond  what  his  property  is 
worth;  it  puts  him  in  a  false  position  with  every- 
body else. 

1 130.  Do  not  you  think  that  a  certain  amount 
of  credit  does  a  man  good  by  enabling  him  to 
take  a  larger  business  than  he  would  otherwise 
do  if  he  had  to  find  all  the  money? — I  think  that 
a  man  is  entitled  to  have  credit  up  to  the  value  of 
the  property  that  he  possesses.  If  a  man  has 
10,000  L  worth  of  live  and  dead  stock,  he  is  en- 
titled to  take  credit  up  to  the  extent  of  10,000  /.,  of 
course  leaving  a  reasonable  margin  for  security. 

1131.  That  would  not  be  cre£t  at  all.  because 
he  would  have  material  things  up  to  that  amount? 
—That  is  what  I  understand  by  credit,  because, 
if  the  borrower  has  not  material  things,  as  you 
term  it,  equal  to  the  amount  of  the  loan,  the 
lender  cannot  be  repaid. 

1132.  My  idea  is  that  credit  is  that  which 
enables  a  man  to  use  more  capital  than  he  really 
has,  upon  the  faith  of  the  success  of  his  business; 
that  is  credit,  is  it  not  ? — I  do  not  understand 
it  so.  Of  course  one  man  may  use  another's 
capital  in  his  business,  which  is  a  form  of  credit. 

'  1133.  We  know  that  commercial  men  will  go 
into  business  far  beyond  their  actual  money ;  is 
not  that  your  experience  of  farmers,  that  two* 
thirds  of  them  go  into  farms  beyond  their  money  ? 
— I  think  that  nobody  is  entitled  to  have  credit 
beyond  what  he  can  pay.  I  have  already  said 
many  farmers  take  farms  beyond  their  capital. 

1134.  Would  you  not  let  a  man  borrow  any 
capital  in  order  to  assist  him  in  his  business?—^ 
He  might  borrow  capital,  but  he  ought  not  to 
borrow  capital  beyond  the  value  of  his  assets, 
whatever  tney  may  be. 

1135.  I  am  supposing  that  he  wanted  to  in* 
crease  his  assets ;  you  alluded  to  sheep  as  the 
most  profitable  thing  that  a  farmer  can  have ; 
supposing  that  a  man  wanted  to  buy  sheep,  do 
not  you  think  it  would  be  good  for  him  to  have 
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credit  upon  his  landlord  to  hold  off  his  rent,  so 
that  he  mieht  keep  those  sheep  for  a  few 
months  ? — No  doubt  it  is  a  good  thing  to  have 
sheep  on  a  farm ;  but  having  sheep  on  a  farm  is 
a  different  thing  from  allowing  a  man  to  borrow 
money  beyond  what  he  can  repay. 

1136.  Do  not  you  think  it  a  good  thing  to 
enable  him  to  put  those  sheep  on  his  farm  and 
keep  them^  and  get  the  profit  of  them,  and  then 

lay  the  party  who  held  off  pushing  his  debt  ? — I 
lo  not  see  any  harm  in  a  farmer  buying  sheep  on 

credit     He  could  do  this  as  well  without  the 

law  of  distress  as  with  it. 

1137.  You  agree^  do  you  not,  with  me  that 
•heep  are  the  most  profitable  thing  on  a  farm;  do 
not  you  think  it  is  a  good  thin^  to  allow  a  man 
to  buy  them  and  sell  them,  and  get  the  benefit 
of  them,  and  to  allow  him  to  do  it  because 
another  man  does  not  put  in  his  claim  for  three 
or  four  months,  and  not  being  pressed  by  his 
landlord,  he  can  buy  his  sheep  well  and  sell  them 
afterwards? — I  do  not  see  the  connection  be- 
tween the  two  things.  It  is  better  to  buy  sheep 
on  credit  rather  than  be  without  them,  but  I 
have  already  said  the  law  of  distress  does  not 
give  the  fanner  additional  credit. 

1138.  This  law  of  distress  has  the  effect,  as  I 
understand  it,  of  keeping  the  landlord  back,  and 
he  does  not  press  his  claim  at  the  time  it  is  due, 
and  the  result  is  that  the  tenant  has  this  money, 
which  otherwise  would  go  to  to  the  landlord,  to 
go  into  the  market  to  buy  sheep  with,  which 
sheep  will  do  him  eood  ? — Certainly ;  the  tenant, 
instead  of  paying  the  landlord  the  rent,  lakes  the 
money  into  the  market  and  buys  sheep.  If  the 
law  of  distress  were  abolished  he  would  pay  his 
landlord  and  go  and  get  his  sheep  upon  credit.  I 
do  not  see  the  difference  between  the  two  things. 

1139.  The  dealer  would  not  give  him  credit 
except  at  a  very  high  figure  ;  he  would  have  to 
pay  1 5.  6  rf.  more  per  sheep  if  he  bought  them  of 
a  dealer  on  credit? — If  he  bought  them  on  credit, 
he  would  have  to  pay  more  for  them ;  but  now 
he  also  pays  the  landlord  the  interest  for  the 
money  that  he  borrows  of  him  by  means  of  pay- 
ing him  a  higher  rent. 

1140.  Would  not  he  have  to  pay  a  much  higher 
rate  of  interest  to  the  dealer  than  any  supposed 
increase  of  his  rent  that  he  gives  in  consequence 
of  this  law  ? — I  think  that  the  increase  of  rent 
that  he  gives  in  consequence  of  the  law  amounts 
to  more  than  the  interest  of  the  money  that  he 
would  borrow  from  time  to  time. 

1141.  We  were  speaking  about  creditors  who 
are  hardly  treated  under  this  law ;  is  it  not  the 
fact  that  all  farmers  get  a  great  deal  of  credit. 
If,  for  instance,  I  go  to  an  oil-cake  merchant,  I 
can  buy  my  cake  on  easier  terms  if  I  pay  ready 
monev  for  it  than  if  I  put  off  the  payment  for 
months  ? — Yes,  certainly. 

1142.  Therefore  the  creditors,  the  implement 
dealer,  or  anybody  of  that  kind,  get  their  benefit 
in  getting  a  higher  price  for  their  article  equiva- 
lent to  their  hazard  and  the  loss  of  interest  ? — I 
think  that  if  tenants  buy  oil  cake  and  it  is  used 
on  credit,  no  doubt  the  seller  of  the  oil  cake 
charges  more  because  he  has  to  give  credit,  but 
he  really  makes  the  living  pay  for  the  dead,  and 
I  do  not  think  that  that  is  right.  I  think  it  is 
very  hard  that  those  who  do  pay  should  pay  also 
for  those  who  do  not  pay. 


Mr.  2?u&k//— continued. 

1143.  Is  it  not  when  we  buy  oil  cake  that  two 
prices  are  sent,  so  much  for  ready  money  and  so 
much  for  credit  ? — Yes,  those  who  pay  cash  buy 
cheaper. 

1144.  And  the  seller  makes  the  buyer  pay  so 
much  more  for  the  hazard  ? — A  certain  number 
of  farmers  may  choose  to  go  and  buy  oil  cake  on 
the  same  day  ;  some  would  pay  for  it,  and  some 
would  not,  and  those  who  did  pay  for  it  would 
really  be  paying  for  those  who  did  not. 

1145.  Those  who  paid  on  the  nail  (if  I  may  use 
the  expression)  would  buy  much  cheaper  than 
those  who  bought  on  trust  ? — Yes. 

1146.  Generally  speaking,  the  creditors  of 
farmers  are  paid  by  the  increased  price  that  they 
get  lor  their  goods,  are  they  not  ? — The  creditors 
of  the  farmers  are  paid  no  doubt  by  the  increased 
price  of  their  goods  in  the  case  of  those  who  take 
credit ;  those  who  do  pay  really  have  to  pay  for 
those  who  do  not. 

1 147.  I  do  not  see  that,  if  the  man  who  does  pay 
gets  it  at  a  lower  price?— Those  who  pay  on  the 
nail  get  it  at  a  lower  price,  and  they  form  a  sepa- 
rate class  by  themselves.  Speaking  of  those  who 
take  credit,  those  who  take  credit  and  pay  ulti- 
mately pay  not  only  for  themselves  but  also  for 
those  who  do  not  pay  at  all. 

1148.  Still,  generally  speaking,  those  cake 
dealers  and  merchants  know  their  customers,  and 
charge  accordingly  ? — If  a  man  does  not  pay  at  all, 
they  cannot  get  any  return,  except  by  making 
others  pay  for  him. 

1149.  if  we  did  away  with  the  law  of  distress, 
do  not  you  think  that  we  ought  to  do  away  with 
bills  of  sale  to  a  large  extent? — I  do  not  see  why 
you  should. 

1150.  A  bill  of  sale  enables  a  creditor  to  come 
and  clear  the  deck  of  a  farm,  if  I  may  so  call  it, 
just  the  same  as  the  law  of  distress  enables  the 
landlord  to  do  for  rent  ? — Yes ;  but  the  law  of 
distress  applies  to  back  debts.  I  understand  that 
a  bill  of  sale  is  not  legal  unless  the  money 
changes  hands  at  the  time;  it  must  be  for  a  new 
debt.  I  have  always  understood  that  you  cannot 
give  a  bill  of  sale  for  an  old  debt, 

1151.  You  can  give  it  in  discharge  of  a  liabi- 
lity ;  it  is  generally  the  last  throw  that  a  man 
makes,  is  it  not? — I  have  understood  that  those 
bills  of  sale  do  not  hold  water;  but  I  do  not  pre- 
tend to  be  a  lawyer. 

Sir  Gabriel  Goldney. 

1152.  Supposing  you  are  told  that  you  could 
give  a  bill  of  sale  for  back  debts,  do  you  think 
that  if  the  law  of  distress  were  abolished  the 
bills  of  sale  ought  to  be  abolished  too?— I  do  not 
see  any  reason  why  they  should. 

1153.  Would  not  that  be  giving  preference  to 
one  creditor  over  another  ?— But  a  bill  of  sale  is 
registered,  which*is  a  protection  to  other  creditors. 

1154.  Assuming  that  it  is  complete  in  all  its 
statutable  fonns,  would  not  it  give  a  preference  to 
one  creditor  over  another? — Certainly  it  would. 

1155.  Where  do  you  draw  the  distinction  ?-I 
understand  that  a  bill  of  sale  cannot  be  given  for 
an  old  debt;  I  may  be  wrong,  of  course. 

1156.  Assuming  that  it  can  be  given  for  an 
old  debt  (which  is  the  case)  and  that  it  is  regis- 
tered, what  do  you  say  ?— I  think  that  if  it  can 
be  given  for  an  old  debt,  I  should  not  go  so  far 
as  to  decide  that  it  ought  to  be  abolished.       T 
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]  157.  Yourobjection,as  I  understand,  to  the  law 
of  distress  is  two-fold ;  first,  that  it  tends  to  raise 
rents,  and  next,  that  it  gives  a  preference  to  one 
creditor  over  another ;  is  that  your  view  ? — Yes. 

1158.  Have  jou  any  other  reason  against  it 
but  those  two  ? — No,  except  that  it  encourages 
bad  fanning  to  a  certain  extent. 

1159.  Bad  farming  is  a  national  question. 
You  think  that  it  would  be  the  fault  of  the  land- 
lord, if  he  wants  to  retain  the  law  of  distress,  that 
he  should  encourage  bad  farming  ? — Yes. 

1160.  But  that  does  not  affect  the  relations 
between  landlord  and  tenant,  except  as  injuring 
the  landlord  more  ? — Precisely  so. 

1161.  Do  you  think  that  credit  to  a  commer- 
cial community  is  a  good  thing  or  a  bad  thing 
generally  ? — I  think  it  is  a  good  thing  for  a  man 
to  have  credit  up  to  the  value  of  his  goods,  but  not 
beyond  that.  I  think  that  a  man  worth  10,000/. 
ought  not  to  have  credit  for  15,000/.,  because 
somebody  would  lose  the  5,000  /. 

1162.  Take  Oxford-street  in  this  great  city; 
do  you  suppose  that  all  the  goods  in  those  large 
shops  are  simply  representing  the  capital  in 
sovereigns  that  the  men  have  ? — I  do  not  think  I 
quite  und  erstand  the  point.  Sovereigns  and  goods 
are  equally  property.  If  a  man  in  Oxford- 
street  has  goods,  there  is  no  reason  why  he 
should  not  borrow  money  up  to  the  amount  of 
the  goods. 

1163.  They  are  property  if  he  pays  for  them ; 
but  do  you  think  that  in  that  large  street  there 
are  no  goods  in  those  shops  that  are  not  paid  for, 
or  not  represented  by  sovereigns? — T  do  not 
know  anything  about  it. 

1164.  How  do  you  think  commerce  is  carried 
on? — By  credit. 

1165.  What  do  you  call  credit? — Allowing  a 
man  to  get  into  debt  up  to  the  value  of  his  goods. 

1166.  He  gets  his  goods  on  credit,  and  your 
idea,  so  far  as  1  gather  it,  is  that  he  should  not 
get  goods  on  credit  beyond  the  sovereigns  that 
he  has  got  ? — I  did  not  say  a  word  about  sove- 
reigns. If  a  man  gets  goods  on  credit,  his  assets 
and  liabilities  are  each  increased  by  a  like  amount, 
and  there  is  no  objection  to  it. 

1167.  Beyond  his  property,  then? — Yes,  be- 
yond his  property.  The  property  of  a  farmer, 
his  cattle  and  fanning  tillage,  and  so  forth. 

1168.  Supposing  that  a  tenant  comes  to  his 
landlord  and  says,  "  I  want  to  buy  some  sheep, 
but  have  no  money  ;  will  you  allow  me  to  post- 
pone the  payment  of  my  half-year's  rent  for  six 
months  in  order  that  I  may  buy  those  sheep  and 
get  a  profit  out  of  them,  and  then  I  shall  have 
the  profit  in  my  own  pocket  and  pay  you  ?  "  is 
that  right  or  wrong,  and  is  it  an  advantageous 
thing  for  the  tenant  to  have  that  opportunity  ? 
— I  do  not  see  that  he  gets  any  advanta«re.    If  he 

f)ays  the  landlord  his  rent,  somebody  else  would 
end  the  money  to  buy  sheep  on  the  security  of 
those  sheep. 

1169.  Supposing  the  landlord  does  not  con- 
sent, how  is  he  to  get  his  sheep  ? — He  pays  the 
landlord  his  rent  and  he  gets  somebody  else  to  trust 
htm  for  the  sheep.  Somebody  else  may  as  well 
trust  him  for  the  sheep  as  his  landlord. 

1170.  Is  it  so  easy  a  matter  to  get  that  done 
as  the  other  ? — I  should  think  it  would  be. 

1171.  Is  that  your  experience  ? — Yes. 
0.82. 
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1172.  You  think  that  if  a  man  could  not  have 
any  money  except  to  pay  his  rent,  he  would  get 
credit  from  some  one  else  ? — I  think  that  where 
a  tenant  asks  the  landlord  for  time  in  order 
that  he  might  use  the  money  to  buy  sheep,  if 
that  tenant  were  to  pay  his  landlord  the  rent,  he 
would  not  have  any  more  difficulty  in  borrowing 
the  money  from  somebody  else  to  buy  the  sheep 
than  he  would  have  in  borrowing  it  from  the 
landlord. 

1173.  You  mean  that  he  can  go  to  his  banker 
or  dealer  ? — Yes,  certainly ;  there  would  be  the 
sheep  as  security  for  the  money. 

1174.  Supposing  that  he  goes  and  executes  a 
bill  of  sale  for  his  sheep,  what  then  ? — It  would 
not  do  for  him  to  buy  sheep  one  day  with  bor- 
rowed money,  and  then  to  give  a  bill  of  sale  over 
them  the  next  day  to  somebody  else  than  the 
lender ;  that  would  be  certainly  wrong. 

1175.  If  he  did  so,  where  would  be  the  secu- 
rity to  the  man  who  lent  him  money  for  his 
sheep  ? — I  imagine  that  that  would  be  a  fraud. 
I  do  not  know  if  it  be  a  fraud,  but  it  certainly 
ought  not  to  be  permitted. 

1176.  You  said  that  if  a  man  pays  ready 
money  he  gets  a  considerable  advantage,  be- 
cause the  person  who  sells  take  less  for  the  com- 
modity than  if  he  sold  them  on  credit? — No  doubt 

1177.  Now,  with  regard  to  the  landlord  ;  sup- 
posing that  a  landlord,  as  a  matter  of  contract, 
agreed  with  a  person  either  for  a  house  or  a  farm, 
and  said,  "  If  you  pay  me  beforehand,  I  will  let 
you  have  the  house  for  30  /.  a-year ;  but  if  you 
wantayear's  credit,  I  shall  charge  you  32/.  10*. ; 
and  if  you  want  a  longer  time,  I  shall  charge 
you  so  much  more : "  why  should  not  he  let  his 
property  as  well  as  sell  his  property  with  an  ad- 
vantage to  the  buyer,  if  he  buys  it  for  ready 
money  ? — There  is  no  reason  that  I  can  see  ;  I 
do  not  see  any  reason  why  he  should  not. 

1178.  If  a  man  can  go  into  a  farm  who  says 
to  his  landlord,  I  have  not  got  enough  capital, 
if  you  give  me  credit  for  a  year  or  a  year  and  a 
half,  I  shall  be  very  glad  to  pay  you  5/.  or  10  /. 
a  year  more.  Might  he  not  do  that  rather  than 
borrow  the  money  outside? — I  see  no  reason 
why  that  should  not  be  done. 

1179.  If  that  is  an  ordinary  commercial  trans- 
action and  tends  to  raise  the  rent,  what  is  the 
objection  ? — I  do  not  quite  understand  the  bear- 
ing of  the  question. 

1180.  You  have  answered  the  question  your- 
self, that  if  a  man  pays  ready  money  he  gets  his 
commodity  at  a  less  price  ? — ^He  does,  certainly  ; 
but  I  have  already  said  in  hiring  farms  the  sub- 
stantial tenant  has  to  bid  as  much  as  the  unsub- 
stantial one,  which  Is  unjust  to  the  former. 

1181.  And  if  tliere  is  a  necessity  for  his 
havincr  extended  credit,  he  has  to  pay  more  for 
it,  and  in  cases  of  business  it  might  be  very  ad- 
vantageous for  him  to  do  so.  But  supposing  that 
a  man  says,  I  want  to  hire  a  house,  or  hire  a 
horse,  or  hire  a  farm,  but  I  do  not  want  to  pay 
anything  in  respect  of  it  for  a  year  or  a  year 
and-a-half  (because  you  see  he  does  not  reap  his 
crops),  and  I  shall  be  able  to  give  you  5  /.  a  year 
more,  or  50  /.  a  year  more  th^  I  should  if  I  had 
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that  the  State  should  guarantee  diat  the  man 
should  pay  it.  If  the  landlord  takes  his  chance 
and  takes  his  risk  of  getting  the  money  there  is 
nothing  wrong  in  that. 

1182.  Why  should  not  the  landlord  take  a 
bill  of  sale,  or  what  is  equivalent,  the  power  of 
distress  which  the  law  gives  him ;  why  should 
he  not  take  a  bill  of  sale,  assuming  that  distress 
is  done  away  with,  which  is  equivalent  to  saying, 
I  will  give  you  so  much  more  money,  and  you 
give  me  a  bill  of  sale  that  I  can  put  into  execu- 
tion at  the  end  of  the  year  ? — I  do  not  see  any 
reason  why  the  landlord  should  not  be  in  the 
same  position  as  regards  bills  of  sale  as  other 
people. 

1183.  That  is  to  say,  that  he  should  take  the 
best  security  that  he  could  get? — He  should 
take  the  bill  of  sale  just  as  anybody  else  should 
take  it.     There  is  no  difference  that  I  can  see. 

1184.  Then  you  would  maintain  the  bill  of 
sale  but  do  away  with  distress? — Yes,  certainly. 
I  think  that  a  landlord  should  have  as  much 
power  to  take  a  bill  of  sule  as  any  bod  v  else. 

1185.  You  think  that  the  bill  of  sale  would  be 
a  good  thing  to  retain? — I  think  that  the  general 
law  as  regards  a  bill  of  sale,  whatever  it  might 
be,  should  be  applicable  to  the  landlord  as  well 
as  to  anybody  else. 

1186.  Do  you  not  think  that  that  would  injure 
the  tenant's  credit  more  than  the  law  of  distress, 
in  getting  goods  from  outside  people,  supposing 
he  got  the  bill  of  sale  registered '/ — I  tlunk  it 
ought  to  be  registered. 

1187.  But  o'vould  not  the  giving  of  a  bill  of 
sale  and  having  it  registered  tend  to  injure  his 
credit  more  than  a  recognised  right  of  distress  ? 
— Registering  the  bill  of  sale  would  prevent  him 
from  borrowing  money  twice  on  the  same  article, 
and  I  think  it  ought  to  do  so.  I  think  that  a  tenant 
has  no  right  to  borrow  money  twice  on  the  same 
article. 

1 188.  Would  it  not  injure  his  general  credit ; 
at  the  present  moment  a  man  gets  general  credit, 
knowing  that  the  law  of  distress  exists,  but 
would  he  get  the  same  credit  if  he  had  given  a 
bill  of  sale  which  is  registered  and  published  ? — 
I  think  he  would;  that  is  to  say,  I  think  the 
trader  would  give  the  same  credit  to  a  farmer, 
whetiier  he  owed  100  /.  under  a  bill  of  sale  to  a 
landlord  or  100  /.  under  the  present  law  of  dis- 
tress to  a  landlord. 

1189.  I  asked  you  whether,  if  the  law  of  dis- 
tress was  abolished,  but  the  law  of  bills  of  sale 
is  maintained  as  it  is,  and  the  landlord  took  a  bill 
of  sale  in  respect  of  his  rent,  and  registered  it, 
you  think  diat  the  credit  of  the  tenant  would  be 
mjured  in  any  way  by  that,  and  you  said  that 
you  did  not  think  it  would  ? — Then  I  am  afraid 
that  I  did  not  quite  understand  the  question.  Of 
course  the  registration  of  a  bill  of  sale  damages  a 
man's  credit,  and  properly  so. 

1190.  Would  not  a  bill  of  sale  be  more  fatal 
to  his  credit  than  the  law  of  distress  ? — ^I  think 
that  a  man  is  entitled  to  have  credit  up  to  the 
value  of  the  property  that  he  has,  and  that  when 
that  property  is  mortgaged  to  anybody  else  it 
should  be  known,  in  order  that  the  ordinary  cre- 
ditors should  not  trust  that  man  on  the  strength 
of  goods  that  are  no  longer  his,  although  in  his 
possession. 

1191.  They   would  be  in  his  possession,  he 
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has  a  general  charge  over  them ;  but  my  point 
is  whether  it  would  injure  his  credit  more  or  less 
than  the  present  law  of  distress  ? — I  do  not  know 
whether  it  would  injure  his  credit  more  or 
less;  it  would  not  injure  his  proper  credit. 
I  understand  that  a  man  is  entitled  to  credit  up 
to  the  value  of  his  property,  and  so  long  as  he 
has  not-  mort^ged  his  property  for  more  than  it 
is  wortb,  he  has  done  no  harm ;  but  when  he 
tries  to  borrow  money  twice  over  on  the  same 
article  he  is  wrong,  and  should  be  prevented. 

1192.  Do  you  think  that  large  or  small  farms 
command  a  greater  amount  of  rent ;  that  is  to  say, 
assuming  that  a  £etrm  was  broken  up  into  five  or 
six  olliers,  do  you  think  that  they  would  com- 
mand more  or  less  rent  than  the  original  farm? 
— I  think  that  would  depend  upon  the  circum* 
stances  of  the  case. 

1193.  Are  there  many  allotments  in  your 
parish  ? — Some. 

1194.  To  what  extent?—  A  good  many  la- 
bourers have  a  rood  of  land. 

1)95.  Are  there  as  much  as  100  acres  of  allot* 
ments  in  your  parish  let  out  in  plots  of  two  acres 
or  three  acres? — ^No;  we  have  a  good  many 
roods  let  ofiT,  and  the  labourers  farm  £em. 

1196.  How  many  farms  in  your  parish  are 
there  under  30  acres  letting  ? — 1  could  not  say. 

1197.  Could  you  say  now  many  there  are 
under  100  acres  ? — No ;  it  is  a  large  parish,  and 
there  are  holdings  of  all  sizes ;  I  could  not  say 
off-hand. 

1198.  What  is  the  acreage  of  the  parish? — 
About  7,000  acres. 

1199.  Are  there  200  tenants,  do  you  think? — 
I  could  scarcely  say. 

1200.  Are  there  none  of  them  very  small  hold* 
ings  ? — Yes,  there  are  holdings  of  all  sizes. 

1201.  What  is  the  size  of  your  own  holding? 
— Mine  is  about  1,000  acres,  and  is  the  largest 
farm  ;  there  would  be  some  of  300  or  400  acres ; 
and  then  they  go  down  from  that  to  20's,  and  so 
forth ;  there  would  be  several  farms  under  100 
acres  and  several  between  100  and  200  acres. 

Mr.  Salt. 

1202.  I  think  you  said  that  if  the  law  of  dis- 
tress were  abolished,  there  would  be  a  tendency  to 
reduce  the  size  of  farms  ? — ^In  those  cases  where 
the  fanners  hire  farms  with  insufficient  capital. 

1203.  You  mean  that  a  man  who  had  500  acres 
would  be  likely  to  take  400  ? — K  he  had  only 
capital  for  400,  he  would  take  400. 

1204.  Then,  if  you  reduce  it  to  very  small 
tenancies,  would  not  the  abolition  of  the  law  of 
distress  have  a  tendency  to  destroy  the  small 
tenant  who  begins  as  a  labourer  ? — If  he  had  not 
sufficient  capital  for  his  small  holding,  it  would 
have  the  effect  of  displacing  him  no  doubt. 

1205.  Is  it  not  the  case  that  many  people  begin 
with  a  very  small  capital? — That  may  be;  it 
probably  is  so. 

1206.  K  a  man  pOTS  his  rent  regularly,  does 
the  law  of  distress  affect  him?— I  thmk  it  affects 
him  in  so  far  as  it  raises  his  rent  by  increasing 
the  competition;  I  think  every  farmer  has  his 
rent  raised  by  tlie  competition  that  the  law  of 
distress  brings  about. 

1207.  Notwithstanding  the  existence  of  the 
law  of  distress,  rents  have  fallen  steadily  during 
the  last  two  or  three  years,  have  they  not? — Yes. 
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1208.  You  have  had  a  good  deal  of  distress  ia 
your  district,  I  think  ? — Yes,  we  have,  for  the 
last  three  or  four  years. 

1209.  Your  sheep  have  suffered  very  much, 
have  they  not? — ^We  have  had  sheep  that  have 
died  from  rotten  livers,  but  not  to  a  great  extent 
with  us. 

1210.  What  is  the  rateable  value  of  your  parish, 
which  you  say  consists  of  about  5,000  acres? — I 
could  not  tell  you  off-hand ;  it  includes  part  of 
the  race-course  of  Newmarket,  which  is  heavily 
assessed. 

1211.  What  is  the  average  value  of  the  laud 
in  your  parish  ? — I  think  the  average  rent  of  one 
class  of  land  would  be  about  25  s.  to  30 «.  an 
acre,  and  of  another  class  of  land  it  would  be 
about  1  {.  an  acre. 

1212.  Do  you  consider  the  rents  high  in  your 
parish  ? — ^Yes ;  besides  the  rent,  there  is  tithe  and 
other  rent-charges  paid  by  tenant  equal  to  8  s.  or 
10  s.  per  acre. 

1213.  Do  you  call  the  land  good,  or  bad,  or 
medium  ? — Medium. 

1214.  Are  the  farms  let  by  tender  when  they 
are  let,  or  does  the  landlord  simply  fix  his  rent 
and  then  take  his  tenant? — The  landlord  usually 
fixes  the  rent,  and  he  sifts  over  the  applicants  until 
he  finds  one  that  is  suitable ;  if  he  gives  the  rent 
he  accepts  him,  and  if  he  does  not  he  tries  another 
one. 

1215.  Then  the  landlord  is  not  simply  bound 
by  the  rent;  he  takes  into  consideration  the 
status  and  capability  of  the  tenant? — Yes,  I 
think  he  does. 

1216.  I  thought  you  told  us  just  now  that  he 
did  not  do  so,  that  the  landlord  took  the  man  who 
paid  the  most  rent? — Generally,  I  think,  I  said. 

1217.  You  told  us  also  that  landlords  en- 
couraged their  tenants  to  take  large  farms ;  is 
that  so  ? — I  think  there  are  many  cases  where 
farmers  are  already  in  occupation  of  farms,  and  are 
losing  their  capital,  and  where  the  landlords  encou- 
rage them  to  stay  on,  which  has  the  same  effect. 

1218.  Does  a  landlord,  when  he  feels  that  his 
tenant  is  losing  his  capital,  induce  him  to  take  a 
larger  farm  ? — No ;  when  a  tenant  is  in  occupa- 
tion of  a  farm,  if  he  loses  his  money,  the  landlord 
says,  *^  Well,  go  on,  I  will  not  press  you  for  the 
rent ;  we  will  wait  and  see  whether  things  will 
not  mend."  And  the  effect  is  that  the  tenant  hangs 
on  the  farm  longer  than  he  should  do,  and  gets 
completely  ruined,  when,  if  he  had  gone  out 
earlier,  he  would  not  have  been  completely  ruined. 

1219.  Surely  that  would  not  be  a  fault  on  the 
part  of  the  landlord ;  it  is  rather  an  indulgent 
consideration  by  the  landlord  for  his  tenants,  and 

E'ving  him  a  chance  of  recovering  himself? — The 
udlord  would  not  do  that  to  so  large  an  extent 
unless  he  was  protected  by  the  law  of  distress,  and 
if  it  is  done  in  kindness,  it  is  mistaken  kindness. 

1220.  You  have  told  us  that  there  were  six  or 
seTen  distresses  lately  in  your  parish ;  can  you 
tell  us  for  how  many  years'  rent  the  distress  was 
taken ;  was  itfi>r  more  than  one  year  ? — I  do  not 
know ;  in  some  cases,  I  believe,  it  was  one  year, 
and  in  some  more,  but  I  am  not  behind  the  scenes 
to  know  how  much  rent  is  due. 

1221.  Do  you  think  that  if  the  kw  of  distress 
wore  abolished  to-morrow,  the  landlord  would 
Bot  insist  upon  having  some  security   or  some 
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substitute  iot  it  \  if  you  were  a  landlord  yourself, 
holding  the  whole  of  your  parish,  would  you  be 
satisfied  to  take  any  tenant,  not  knowing  any- 
thing about  him,  d^ud  allow  him  to  go  into  your 
farm,  when  probably  he  is  not  in  a  condition  to 
give  any  security  whatever  ? — I  should  take  care 
to  know  something  about  him. 

1222.  You  would  do  your  best,  but  no  land- 
lord can  ascertain  beforehand  what  the  capital  of 
his  tenant  is:  he  can  only  make  inquiries,  and  do 
the  best  be  can ;  but  would  you  as  a  landlord  be 
satisfied  to  let  a  tenant  into  your  property  with- 
out any  security  whatever  if  the  few  of  distress 
were  abolished  ? — ^I  should  select  a  good  tenant, 
and  I  should  have  no  hesitation  in  taking  the 
chance  of  my  money,  like  anybody  else. 

1223.  Do  you  concur  with  the  Scotch  law, 
which,  to  a  certain  extent,  gives  to  the  landlord 
the  power  of  taking  the  rent  before  it  is  due  ? — 
I  do  not  know  anything  about  the  law  of 
hypothec. 

1224.  Do  not  you  think  if  the  law  of  distress 
were  abolished,  landlords,  as  a  rule,  would  insist 
upon  leaving  a  security  of  some  kind,  that  they 
would  either  take  a  bill  of  sale,  or  take  some 
guarantee  or  security,  or  else  would  insist  upon 
the  rent  being  paid  beforehand  ? — I  do  not  think 
that  they  would  do  any  of  those  things. 

1225.  You  say  that  the  only  security  that  the 
landlord  would  have  would  be  the  hay  and  straw 
crops  upon  his  farn; ;  but  if  the  tenant  was  in 
difficulties  would  he  not  exhaust  those? — ^He 
could  not. 

1226.  Why  not  ?— He  could  not  exhaust  the 
straw,  for  instauce,  between  harvest  and  Michael- 
mas, which  is  the  time  at  which  they  change 
occupation  with  us. 

1227.  Why  could  not  he  sell  it?— He  is  not 
allowed  to  sell  it,  and  there  would  not  be 
time  to  do  so ;  and  the  same  with  roots,  he 
could  not  consume  the  roots  before  Michaelmas, 
and  those  wquld  have  to  go  by  valuation,  and  the 
same  with  the  hay. 

1228.  You  know  that  the  feeling  now  is  that 
the  tenant  should  be  able  to  do  the  best  that  he 
can  with  anything  that  he  produces,  and  there- 
fore the  feeling  would  rather  be  that  there  should 
be  no  condition  of  that  kind  that  the  tenant 
should  be  made  the  master  of  everything  that  he 
produces,  and  that  there  must  be  nothing  left  for 
the  landlord  ? — Very  often  tenants  are  allowed  to 
sell  these  things  in  reason  during  the  tenancy ; 
but  there  is  always  a  provision  that  things  shall  be 
brought  back  equal  to  what  is  taken  o£ 

1229.  Supposing  that  the  law  of  distress  were 
abolished  to-morrow,  what  power  of  re-entry  do 
you  think  the  landlord  ought  to  have  ? — I  think 
that  where  the  tenant  had  not  paid  his  rent  at  the 
time  contracted  for,  the  landlord  should  have  the 
power  to  ffo  in  very  soon. 

1230.  Where  the  rent  is  contracted  for  quar- 
terly, and  we  will  suppose  that  the  man  has  not 

1)aid  a  quarter's  rent,  what  do  you  think  that  the 
andlord  ought  to  do  with  regard  to  the  power  of 
re-entry? — I  think  that  he  should  have  the  power 
to  go  in  very  soon. 

1231.  After  what  time  ? — After  a  short  notice, 
certainly  before  the  crop  was  harvested ;  as  soon 
as  it  waa  convenient  to  all  parties. 

1232.  Would  you  think  14  days  sufficient?— 
H  4  \  have 
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I  have  not  gone  into  that  sufficiently  to  be  able 
to  give  an  opinion. 

1233.  That  is  the  Scotch  law,  and  that  is  my 
reason  for  asking  you? — I  think  that  if  a  tenant 
has  not  paid  his  rent  either  of  the  first  or  the 
second  quarter,  the  landlord  should  have  the 
power  to  go  in  and  resume  possession,  the  land- 
lord P&yiog  foi*  what  he  takes  by  a  valuation. 

1234.  That  would  not  be  much  advantage, 
would  it,  to  a  landlord  who  was  not  prepared  to 
take  possession? — Probably  it  might  be  incon- 
venient to  the  landlord,  but  he  would  have  his 
choice  between  doing  that  and  waiting  until  the 
tenant  could  pay  him;  he  would  not  be  compelled 
to  do  it. 

1235.  But  how  would  he  compel  the  tenant, 
if  you  do  away  with  the  law  of  distress? — The 
landlord  could  exercise  the  choice  of  giving  the 
tenant  a  little  time,  or  he  could  take  possession 
of  the  land;  but  if  he  had  no  capital  to  take 
possession  of  the  land,  he  might  prefer  to  give 
the  tenant  a  little  time. 

1236.  It  would  be  rather  difficult,  would  it 
not,  to  get  another  tenant  to  put  in  immediately 
as  a  substitute  ? — It  might  be. 

1237.  Do  not  you  think  that  it  would  be  a 
mudi  greater  boon  to  the  tenant  that  the  landlord 
should  be  his  banker,  by  allowing  him  to  have 
six  months  or  a  year's  rent  in  hand  rather  than 
that  he  should  go  to  an  outside  money  lender  or 
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anybody  else ;  because  in  the  one  case  he  pays 
interest,  and  in  the  other  case  he  does  not  pay 
any?— In  the  case  of  the  landlord  he  pays  no 
interest,  but  still  he  pays  a  lot  of  interest  by 
reason  of  the  increased  rent  that  the  law  of 
distress  compels  him  to  pay. 

1238.  You  think  that  the  law  of  distress  rather 
tends  to  raise  rents?— Yes;  I  think  that  the 
amount  of  raised  rent  very  much  exceeds  the 
amount  of  interest  that  he  might  have  to  pay  in 
the  way  you  suggest. 

1239-  You  are  in  favour  of  doing  away  entirely 
with  the  law  of  distress  for  agricultural  holdings; 
have  you  the  same  opinion  with  regard  to  urban 
holdings  in  town  houses?— -I  am  not  specially 
connected  with  houses,  but  I  do  not  see  any 
reason  why  the  law  should  not  apply  to  the  two 
equally. 

1240.  Then  you  are  for  abolishing  it,  both  as 
to  urban  and  agricultural  holdings?— I  do  not 
see  any  reason  why  they  should  not  go  together. 

Chairman. 

1241.  Who  was  entrusted  with  the  execution 
of  the  distresses  in  those  seven  cases  to  which 
you  have  alluded  ? — Different  brokers. 

1242.  Were  they  auctioneers? — Yes,  gene- 
rally. 

1243.  Were  they  all  conducted  by  one  auc- 
tioneer ? — No,  by  different  auctioneers. 


Mr.  William  C.  Little,  called  in;  and  Examined. 


Chairman, 

1244.  You  have  acted  as  Assistant  Commis* 
sioner,  have  you  not,  under  the  Royal  Com- 
mission on  Agriculture  ? — Yes,  I  have. 

1245.  Y6u  are  yourself  a  tenant  farmer,  I 
believe  ? — I  am. 

1246.  What  was  the  district  to  which  you  were 
appointed  by  the  Commission  ?— The  whole  of 
the  South  of  England,  including  10  counties, 
Kent,  Surrey,  Sussex,  Berkshire,  Hampshire, 
Wiltshire,  Somerset,  Dorset,  Devon,  and  Corn- 
wall. 

1247.  Have  you  heard  the  evidence  given 
to-day  by  Mr.  Druce  with  regard  to  the  ques- 
tions that  were  put? — I  heard  Mr.  Howard's 
questions  as  to  the  circulars  that  we  distri- 
buted. 

1248.  Did  you  inquire  orally  with  regard  to 
the  law  of  distress? — Frequently.  1  did  not 
at  all  confine  myself  to  those  questions.  I  mixed 
with  all  classes  interested  in  agriculture,  and 
endeavoured  to  ascertain  their  opinion  in  every 
way  I  possibly  could. 

1249.  Although  there  were  many  other  im- 
portant questions  confided  to  the  assistant  com- 
missioners, the  law  of  distress  was  one  to 
which  they  gave  a  certain  amount  of  attention  ? 
— Yes,  it  was  one  that  continually  was  brought 
under  my  notice  as  assistant  commissioner  more 
particularly  at  meetings  which  I  attended.  It 
was  constantly  cropping  up,  and  made  the  sub- 
ject of  complaint  by  various  speakers. 

1250.  How  many  meetings  had  you  attended? 
•  *I  attended  some  25  or  26>  I  am  not  quite  sure 


Chairman — continued. 

which.  I  may  say  that  I  did  not  take  upon 
myself  the  responsibility  of  calling  any  meetings  ; 
I  only  attended  those  that  I  was  invited  to 
attend. 

1251.  The  subject  of  the  law  of  distress  was 
continually  complained  of? — It  was  continually 
mentioned  by  individual  speakers,  but  it  was  not 
often  the  subject  of  a  resolution.  I  may  say  that 
I  rather  tried  to  impress  upon  those  who  attended 
the  public  meetings  that  it  was  desirable,  if  they 
wanted  to  strengthen  my  hands,  they  ought  to 
furnish  me  with  direct  resolutions  which  would 
carry  much  more  weight  than  expressions  of  in- 
dividual opinion.  Very  few  of  them  did  so, 
but  five  meetings  did  place  in  my  hands  reso- 
lutions on  the  subject  of  the  law  of  distress.  I 
have  taken  out  from  my  report,  which  is  in- 
cluded in  the  Appendix  to  the  second  volume  of 
the  Commissioners'  Keport,  copies  of  those  reso- 
lutions. 

1252.  Will  you  read  them  to  the  Committee  ? 
— I  have  taken  them  in  alphabetical  order  of 
counties:  first,  I  find  the  County  Chamber  of 
Agriculture  of  Cornwall  recommend  *'  that  the 
law  of  distress  be  restricted  to  one  year,  and  that 
such  preference  should  remain  in  force  for  six 
months  after  the  rent  bad  become  due."  I  may 
say  that  I  am  not  responsible  for  the  grammar, 
as  I  took  them  exactly  as  they  were  put  in  my 
hands.  The  next  is  from  a  committee  of  the 
Helston  Board  of  Guardians,  and  the  Helston 
Agricultural   Exchange,  and  they  recommend 

'<that 
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Ciatrman^-coiitinued. 

**  that  the  law  of  distraint  be  restricted  to  two 
years."  The  Cornwall  and  Devon  Chamber  of 
Agriculture,  meeting  at  Plymouth,  passed  a  reso- 
lution, and  amongst  the  remedies  which  they 
recommended  was  the  **  limitation  of  the  law  of 
distraint  to  one  year."  The  Botley  Farmer's 
Club  in  Hampshire  recommended  that  "the  law 
of  distraint  should  only  extend  to  one  year.** 
The  East  Kent  Chamber  of  Agriculture,  meeting 
at  Canterbury,  resolved  "tlmt  with  regard  to 
distraint  for  rent  the  law  should  be  amended  so 
that  the  landlord  should  recover  by  distraint  rent 
for  three  years  only,  and  that  the  liability  to 
distrain  for  rent  on  property  belonging  to  persons 
other  than  the  tenant  should  be  abolished,  sub- 
ject to  satisfactory  proof  of  ownership.**  Those 
are  the  only  resolutions  that  were  put  into  my 
hands  on  the  subject  of  the  law  of  distraint. 

125S.  Did  you  in  your  oral  communication 
find  any  farmers  or  bankers,  and  so  on,  in  favour 
of  a  total  abolition?—!  could  not  say  that  I 
found  a  ^eat  many  in  favour  of  total  abolition. 
Opinion  IS  very  much  divided  upon  that  subject. 
You  will  find  some  men  everywhere  taking  a 
very  strong  view,  and  urging  that  the  law  should 
be  completely  abolished.  Then  you  find  men 
who  go  in  for  a  limitation,  and  I  think  that  by 
far  the  prevailing  opinion,  so  far  as  I  could  (i^ather 
at  that  time  as  I  went  among  them,  was  in  ifavour 
rather  of  the  limitation  than  of  the  abolition  of 
the  law. 

1254.  Did  you  find  many  who  were  in  favour 
of  retaining  the  law  as  it  stands  ? — No,  very  few 
I  think ;  1  do  not  remember  any  one  seriously 
arguing  in  favour  of  the  law  as  it  stands  at  the 
present  time. 

1255.  Could  you  state  the  objections  that  are 
mainly  raised  against  the  law  of  distress  as  it 
stands  ?—  I  think  I  could  sum  up  shortly  every 
one  that  has  been  made  to  me.  And  first,  perhaps, 
in  order  would  come  the  objection  that  it  is  a 
specimen  of  class  legislation,  that  it  confers  a 
privilege  upon  a  class.  Then  another  objection 
IS  that  the  landlord  takes  the  law  into  his  own 
hands,  and  he  has  not  to  go  to  any  court  to  put 
the  law  in  execution.  Then  there  are  objections 
as  to  the  operation  of  the  law.  It  is  said  to 
raise   rent^  by  increasing  the   number  of  com- 

.  petitors,  and  removing  from  the  landlord  the 
inducement  to  inqnire  into  the  means  of  a  pro- 
posing tenant ;  the  landlords,  it  is  said,  may  be 
taking  men  of  straw,  and  letting  farms  to  them. 
Then  a  further  objection,  which  was  not  much 
made  by  farmers,  but  which  has  frequently  been 
urged,  is  that  it  increases  the  credit  of  a  man  of 
straw  by  putting  him  into  a  good  position  ;  that 
dealers  and  traders  seeing  him  in  possession  of  a 
good  farm  give  him  credit,  and  they  are  very  much 
surprised  to  find  after  a  time  that  he  fails,  and 
that  the  landlord  takes  everything.  Then,  some- 
what paradoxically,  it  is  said  to  diminish  the  credit 
of  a  solvent  man ;  that  in  hard  times  every  one 
from  whom  the  farmer  wants  to  obtain  credit  or 
to  borrow  money  knows  perfectly  well  that 
the  landlord  has  got  this  power  hanging  over  the 
the  head  of  his  tenant,  and  the  credit  of  the 
solvent  tenant  is  restricted  by  reason  of  the  law. 
Those,  I  think,  include  all  the  objections  that  I 
have  heard,  or  that  I  remember  to  have  heard, 
urged  againut  the  law. 
0.82. 


Chaimufm — continued. 
1256.  What  have  you  heard  stated  on  the  other 
side? — To  take  the  arguments  in  favour  of  tJie 
law  in  the  same  order,  it  is  said  that  this  law  is  not 
so  much  the  product  of  direct  legislation  as  of 
immeinmorial  custom,  which  is  based  upon  an 
essential  distinction  between  the  relations  of  a 
landlord  and  tenant  and  those  of  an  ordinary 
debtor  and  creditor.     That  this  preference  is  not 

fiven  to  landlords  only  as  a  class,  but  it  is  enjoyed 
y  various  others ;  for  I  am  told  that  shipowners 
have  a  similar^  vilege  with  regard  to  the  goods  that 
they  carry.  That  hotel-keepers  have  a  lien  upon 
the  goods  of  their  guests;  but  however  that  may 
be,  it  is  a  custom  which  is  in  existence,  and  which 
is  well  known,  and  it  is  therefore  to  be  judged 
by  the  practical  advantages  and  disadvantages  of 
1%  and  by  the  possible  consequences  that  might 
result  from  the  doing  away  with  it  It  is  not  a 
mere  question  of  absolute  right,  but  a  question^ 
the  thing  being  in  existence,  as  to  the  greater  ad- 
vantages or  disadvantages^  and  whether  the  doing 
away  with  it  be  beneficial  or  otherwise.  As  to 
the  operation  of  the  law  in  raising  the  rents,  it 
is  not  a  fact  that  rents  are  generally  fixed  by 
competition.  If  it  were  that  land  were  uni- 
verwdly  put  up  to  competition,  it  is  possible  that 
the  efiect  in  raising  rents  would  be  greater  than 
it  is.  But  even  then,  as  a  matter  of  fact,  1  have 
inquired  frequently  of  land  agents  and  others 
concerned  in  the  letting  of  land,  and  I  have  asked 
them,  "Do  you  disregard  the  means  of  a  proposed 
tenant  ?  does  the  law  of  distress  give  you  such  a 
security  as  would  justify  you  in  letting  land  to  a 
man  who  has  not  a  proper  quantity  ot  capital  ?  " 
and  the  answer  which  I  have  alway  received  has 
been,  '^  We  take  into  consideration  the  means  of 
a  tenant ;  we  use  every  means  we  can  to  inquire 
whether  he  has  su£Bcient  capital  to  farm  the  land, 
and  it  is  not  a  fact  that  we  take  a  man  of  straw, 
relying  on  the  security  which  the  law  of  distress 
gives  us."  And,  indeed,  a  land  agent  it  seems  to  me 
would  know  very  little  about  his  business  who 
did  rely  upon  that  law  as  a  complete  security, 
because,  although  it  may  secure  his  rent,  it  does 
not  secure  him  what  he  wants,  viz.,  the  proper 
cultivation  of  his  land.  A  landlord  loses  some- 
thing very  much  more  than  his  rent  in  almost 
every  case  where  he  has  to  resort  to  the  law  of 
distress.  Further,  it  is  said  that  the  existence 
of  the  law  is  w  ell  known ;  that  traders  who  trade 
with  farmers  know  it  full  well ;  and  if  you  did 
away  with  it  you  would  have  as  a  substitute  for 
something  which  is  open  and  patent  and  well 
known  to  everyone,  agreements  entered  into 
between  landlord  and  tenant  which  would  not  be 
before  the  public,  which  would  be  concealed,  but 
which  would  have  the  same  efiect,  and  would  be 
really  more  prejudical  to  the  general  creditor 
than  the  present  law  of  distress  is. 

1257.  With  regard  to  the  objection  that  the 
landlord  takes  the  law  into  his  own  hands  without 
resorting  to  any  court  of  law,  what  have  you  to 
say? — That  is  a  matter  of  fact,  I  believe. 

1258.  Is  there  not  a  counter  argument  to  that? 
— I  do  not  know,  except  that  of  course  time  is  an 
important  element;  if  a  landlord  had  to  lose  time 
in  going  to  a  court  and  getting  an  order,  possibly 
the  goods  that  he  wanted  to  get  might  have  gone 
before  he  could  put  in  an  appearance. 

1259.  Then,  with  regard  to  the  expense  of 
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CAatrman*— contdnued. 

putting  the  machinery  in  force  by  a  court  of  law : 
nave  you  heard  anything  upon  that  subject  ? — I 
have  heard  it  put  forward  that  the  expense  would 
be  increased. 

1260.  You  have  stated  the  objections  on  one 
side  and  the  answers,  more  or  less,  upon  the 
other ;  now,  as  regards  your  own  opinion,  have 
you  had  any  experience,  or  has  your  attention 
been  specially  called  to  the  result  m  any  cases  of 
landlords  taking  the  law  into  their  own  bands? — 
No,  I  do  not  remember  any  special  case;  I  re- 
member  that  at  one  meetin^r  a  solicitor  raised  a 
strong  objection  to  the  law  on  that  point,  but  I 
do  not  remember  any  particular  case  in  which  it 
has  been  brought  before  me. 

1261.  Can  you  state  to  the  Committee  pre- 
cisely the  course  which  the  landlord  takes  in 
taking  the  law  into  his  own  hands? — I  am  afraid 
I  could  not  state  that  with  certainty,  because  I 
have  only  a  general  knowledge,  and  I  am  not  a 
lawyer,  but  1  may  say  I  believe  the  landlord  can 
do  it  under  his  own  hand  and  seal.  He  can 
authorise  a  person  to  go  and  take  possession  in 
his  name. 

1262.  There  is  no  provision  for  any  security 
being  taken  that  the  hands  to  whom  it  is  com- 
mitted have  got  any  experience  or  any  knowledge 
of  the  law  whatever  ? — I  do  not  think  liiere  is ;  I 
think  he  could  authorise  a  solicitor's  clerk. 

1263.  Has  your  attention  been  called  to  a  case 
which  has  lately  happened  in  Sussex,  where! the 
representative  of  a  clergyman  took  the  law  into 
his  own  hands,  and  was  resisted  ? — I  have  only 
seen  a  newspaper  report*  I  may  say  that  it  oc- 
curred after  I  nad  ceased  to  do  any  work  on  the 
Commission;  in  fact  I  had  made  my  report 
before  th»t. 

1264.  But  have  you  nothing  that  you  could 
state  to  the  Committee  with  regard  to  the  possi- 
ble dangers  or  inconveniences  of  the  landlord 
taking  the  law  into  his  own  hands  ? — No ;  that  is 
not  a  point  that  I  am  conversant  with. 

1265.  Will  you  state  to  the  Committee,  after 
having  inquired  into  the  matter  in  all  those 
counties,  what  is  your  own  conclusion  at  which 
you  have  arrived  ? — ^I  have  certainly  come  to  the 
conclusion  that  it  would  be,  at  any  rate  at  the 

5)resent  moment,  a  most  disastrous  thing  for  the 
iftrmers  entirely  to  abolish  the  law  of  distress  as 
regards  existing  tenancies,  and  I  think  further 
that  it  is  undesirable  in  the  future. 

1266.  When  you  speak  of  existing  tenancies, 
do  you  mean  leases,  or  do  you  mean  even  yearly 
tenancies  ?  —  I  include  yearly  agreements,  in 
existing  tenancies.  A  great  many  tenants  at  the 
present  time  have  not  paid  their  rent,  and  the 
consequence  of  the  abolition  of  the  law  at  the 

J  present  time  would  be  that  they  would  be  pressed 
or  their  rents,  and  they  would  be  broken  up, 
particularly  in  cases  where  trustees  are  the  land- 
owners, because  it  would  be  positively  incumbent 
on  the  trustees,  for  their  own  safety,  to  compel 
the  rents  to  be  paid  if  they  lost  this  security. 

^  1267.  Have  you  heard  of  many  cases  where 
distresses  have  taken  place  in  consequence  of  the 
action  of  trustees? — No,  I  do  not  think  that  I 
have  heard  of  more  cases  of  distresses  under 
trustees  than  under  other  owners. 

1268.  Have  you  heard  of  many  grievances  as 
regards  actual  distresses  that  have  tuen  place,  or 


Chairman — continued, 
is  it  rather  a  theoretical  grievance  to  which  your 
attention  has  been  called  ? — I  have  not  heard  of 
much  complaint  of  special  cases. 

1269.  Have  you  discussed  the  matter  at  all 
with  bankers? — I  cannot  remember  discussing 
this  particular  question  with  bankers.  I  cannot 
say  ^at  I  have  not ;  I  was  in  the  habit  of  going 
into  the  banks  in  all  the  principal  towns  and 
asking  for  general  information,  and  have  no 
doubt  that  I  nave  had  conversations  on  the  sub- 
ject, although  I  have  no  particular  recollection. 

1270.  Have  complaints  of  other  creditors  come 
before  you  with  regard  to  the  preferential  right 
of  the  landlord  ?—Ye8f  I  have  neard  complaints 
made  at  public  meetings  by  merchants,  manure 
dealers,  and  others;  in  one  or  two  cases  by  cake- 
sellers. 

1271.  Have  you  heard  the  question  argued  as 
to  whether  cake  sellers,  implement  makers,  and 
others  sell  at  precise  dates,  giving  credit  for 
specified  times,  or  whether  they  have  running 
accounts  ? — I  think  they  deal  in  both  ways  ;  with 
some  men  for  a  certain  time,  and  with  some  men 
for  cash,  and  with  some  with  a  running  account. 

1272.  Is  it  in  your  judgment  a  valid  argument 
that  a  seller  of  manure  and  of  implements  to  a 
farmer  can  come  in  at  any  moment  ? — 1  think 
it  is. 

1273.  But  do  they  not  mostly  sell  for  three 
months'  or  six  months'  credit  ? — Yes,  and  very 
often  they  sell  for  cash. 

1274.  If  they  sell  for  cash,  they  would  have  to 
pay  cash,  would  they  not  ?  —  Yes,  cash  with 
farmers  means  within  a  month. 

1275.  I  mean  that  the  argument  would  apply 
only  when  they  do  not  sell  for  cash,  and  whether 
they  do  not  sell  at  a  specified  time,  the  argument 
would  apply,  would  it  not,  when  there  is  credit 
given  without  a  limitation  of  that  credit  ? — If  a 
dealer  sells  in  the  ordinary  course  of  business,  it 
may  be  understood  by  his  customer  that  he  would 
be  required  to  pay  at  three  months,  but  at  the 
same  time  I  imagine  that  the  dealer  would  be 
perfectly  justified  m  pressing  for  payment  at  any 
moment  unless  there  was  a  distmct  bargain  for 
a  certain  amount  of  credit. 

1276.  If  on  the  invoice  it  is  put  *'  three  months' 
credit  **  he  would  not  be  able  to  press  for  payment 
until  those  three  months  were  over? --No,  I 
suppose  not ;  that  is  a  question  really  of  law. 

1277.  But  is  it  not  a  question  of  practice  too? 
— I  cannot  say  that  that  it  is  quite  one  of  practice, 
because  I  never  knew  of  such  a  case. 

Sir  3fassey  Lopes, 

1278.  Is  it  not  usual  to  state'on  the  invoice  so 
much  for  ready  money,  so  much  for  three  months' 
credit,  and  so  much  for  six  months'  credit? — I 
cannot  say  that  I  remember  that. 

1279.  If  so,  it  is  perfectly  open  to  the  man 
who  is  dealing  with  the  farmer  to  come  in  at  any 
time  ? — Yes,  but  I  never  knew  of  a  case  of  that 
kind. 

Chairman. 

1280.  What  is  your  opinion  with  rejjard  to  the 
rent  being  raised  through  the  operation  of  the 
law  of  distress  ? — I  do  not  think  that  it  has  any 
very  great  effect,  because,  as  I  reported,  land  is  not 
genendly  let  at  competition  rents  or  by  com- 
petition. 
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Chairman — contlnaed. 

1281.  Do  you  believe  that  the  landlord  wonld 
take  security  if  the  law  of  distress  were  abolished? 
— I  think  certainly  he  would,  in  some  form  or 
another,  either  a  fore  rent  or  a  further  security. 
You  may  feel  quite  sure  that  the  lawyers  would 
devise  some  scheme  for  giving  security  to  the 
landlord. 

1282.  Are  vou  aware  at  all  of  the  law  in  other 
countries  with  regard  to  this  question  ? — No,  I 
am  not. 

1283.  You  are  not  aware  whether  these  pre- 
cautions are  taken  in  other  countries  where  the 
law  of  distress  does  not  exist?— Only  what  I 
have  seen  in  the  newspapers ;  1  have  not  studied 
that  question. 

1284.  Have  you  found  that  on  the  whole  the 
agricultural  depression  has  been  aggravated  by 
the  fanners  over-trading;  that  is  to  say,  by  having 

.  insufficient  capital  to  apply  to  their  farms  ? — I  do 
not  think  that  that  has  been  a  very  important 
factor  in  producing  the  depression..  I  think  there 
is  a  great  deal  ot  exaggeration  upon  that  point. 
There  is  no  doubt  that  at  the  present  time  and 
for  the  last  few  years,  farmers  have  been  lament- 
ably short  of  capital  because  of  the  losses  which 
they  have  sustamed,  but  I  believe  that  up  to 
three  or  four  years  ago  they  were  fairly  well 
provided  with  capital. 

1285.  And  you  would  say  that  want  of  capital 
now  is  the  result  of  distress  rather  than  of  their 
starting  with  too  little  ? — Yes,  I  think  so.  Of 
course  one  knows  of  cases  where  men  have  been 
short  of  capital,  but  on  the  other  hand  I  think  it 
would  be  very  easy  to  point  to  men  all  over  the 
country  who  have  begun  with  little  capital  and 
who  have  been  amongst  the  most  successful 
farmers.  Want  of  capital  as  sv  cause  of  depres- 
sion I  think  has  had  a  very  small  effect. 

1286.  Have  you  found  any  difference  in  the 
views  of  large  or  small  farmers  with  regard  to 
this  question  ? — You  cannot  get  at  the  views  of 
really  small  farmers.  You  cannot  get  them  to 
express  an  opinion  upon  anything. 

1287.  Do  you  think  it  is  a  question  upon 
which  it  is  possible  to  get  really  satisfactory 
evidence,  or  is  it  not  a  question  that  must  be  a 
matter  of  general  principle  to  be  settled  upon 
opinion? — Of  course  one  has  his  opinion,  and 
I  think  it  is  very  much  a  matter  of  opinion ;  for 
instance,  as  to  the  question  of  rents  it  must  be 
a  matter  of  opinion  how  far  this  law  tends  to 
raise  rents ;  it  is  not  a  matter  capable  of  proof, 
I  imagine. 

1288.  After  you  have  been  devoting  all 
this  time  to  the  matter,  do  you  feel  that  you 
could  speak  confidently  even  upon  the  question 
as  to  what  degree  landlords  look  to  the  solvency 
of  their  tenants  ? — I  can  only  answer  that  land- 
lords and  their  agents  assure  me  that  they  do 
take  the  greatest  pains  to  ascertain  the  solvency 
of  proposing  tenants.  Of  course,  in  many  cases 
it  happens  that  a  man  succeeds  to  a  farm  on  the 
death  of  his  father  or  on  the  death  of  a  relative, 
and  that  he  succeeds  as  a  matter  of  course,  and 
perhaps  the  same  inquiries  are  not  made  and  the 
man  is  not  turned  out ;  but  where  a  new  tenant 
comes  in,  I  imagine  that  on  all  well-managed 
estates,  and  under  every  land  agent  who  knows 
his  business,  inquiries  are  made. 

1289.  But  a  part  of  the  case  of  those  who  are 
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in  favour  of  maintaining  the  law  of  distress  is, 
I  believe,  that  they  are  able  to  put  in  men  who 
are  less  solvent  than  they  otherwise  would  re- 
quire them  to  be,  and  small  farmers  who  have 
not  got  much  capital,  but  whom  the  landlords 
kindly  wish  to  advance  in  life  by  giving  them 
small  farms? — I  think  the  argument  was  not 
that  it  enabled  insolvent  men  to  get  farms,  but 
that  it  does  enable  landlords  to  take  men  of 
small  capital ;  in  fact,  it  enables  the  tenant  to 
spread  his  capital  over  a  large  <|uantity  of  land, 
because  if  he  has  to  give  security,  or  to  find  the 
money,  he  has  a  certain  portion  of  hi:*  paoney 
locked  up. 

1290.  Although  you  mi;>ht  object  to  the  word 
less  solvent,  it  enables  the  landlord  to  take  a  man 
with  less  capital  than  he  would  otherwise  be 
able  to  do? — Yes,  that  must  I  think  be  ad- 
mitted. 

Sir  Massey  Lopes. 

1291.  In  going  round  your  district  you  have 
been  endeavouring,  have  you  not,  to  ascertain 
what  are  the  real  grievances  of  farmers,  as  well 
as  the  causes  of  depression  ? — Certainly. 

1292.  During  your  visits,  have  you  found  that 
the  present  law  of  distress  has  been  one  of  the 
admitted  grievances,  or  has  it  been  put  forward 
in  any  prominent  manner? — I  stated  that  at 
meetings  it  was  very  generally  referred  to  by 
one  or  more  speakers;  it  almost  always  cropped 
up.  I  must  say  that  in  private  it  was  very  much 
less  mentioned. 

1293.  In  jrour  opinion,  if  the  law  of  distress 
was  limited  in  the  way  which  has  been  proposed, 
viz.,  to  something  like  18  months,  would  that 
be  a  grievance  or  an  objection,  do  you  think,  to 
the  tenant  interest  generally  ? — If  you  mean 
would  those  who  object  still  object,  I  think  those 
men  who  had  formed  their  opinion  upon  the  sub- 
ject and  who  wish  for  the  abolition,  wish  for 
nothing  short  of  it ;  it  would  not  alter  their 
views,  but  it  would  remove  a  grievance  of  a 
great  many. 

1294.  What  do  you  suppose  would  have  been 
the  effect  if  the  law  of  distress  had  been  abolished 
during  the  last  three  or  four  years,  when  there 
has  been  so  much  depression  ? — It  is  always  diffi- 
cult to  judge  of  what  would  have  happened  under 
other  circumstances,  but  I-  imagine  that  a  great 
many  tenants  who  are  still  holding  on  must  nave 
been  broken  up. 

1295.  You  think  that  th6  general  opinion  of 
farmers,  so  far  as  you  have  been  able  to  ascer- 
tain it,  has  been  in  favour  of  limitation,  but  not 
of  abolition  ? — I  am  sure  that  it  was  so  when  I 
went  round.  I  am  inclined  to  think  that  since  I 
finished  my  inquiry  people  have  talked  them- 
selves into  asking  for  more,  but  I  am  sure  that 
in  1879,  1880,  and  the  beginning  of  1881  a  very 
large  majority  of  those  whom  I  met  would  have 
been  perfectly  satisfied  with  a  limitation  of  the 
law  ol  distress  to  one  year.  Since  then  I  have 
seen  that  at  some  meetings  resolutions  in  favour 
of  complete  abolition  have  been  passed. 

1296.  Do  you  think  that  if  it  had  not  been  for 
the  great  agricultural  depression  that  there  has 
been  during  the  last  four  years,  we  should  have 
heard  so  much  of  the  agitation,  with  regard  to 
the  present  law  of  distress  ? — Of  course  the  more 
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.acute  the  depreseion  is  the  more  people  talk,  and 
the  more  they  ventilate  their  grievances. 

1297.  If  the  law  of  distress  were  abolished  to- 
morrow, do  you  think  that  landowners  would  not 
insist  upon  some  other  security  ? — I  am  sure  they 
would. 

1298.  Supposing  that  the  law  of  distress  were 
limited,  would  it  be  more  favourable  to  the 
tenants  with  a  limited  distress  than  it  would  be 
with  the  security  which  the  landlord  would  other- 
wise require,  either  by  a  bill  of  sale  or  by  a 
guarantee,  or  by  prepayment? — T  think  that  a 
limited  law  of  distress  would  be  more  beneficial 
to  the  tenant. 

1299.  Is  it  your  opinion  that  the  landlord 
ought  to  have  some  preferential  claim? — I 
think  so. 

1300.  And  you  have  given  us  your  reasons, 
have  you  not  ? — Yes ;  I  said  that  the  custom  was 
based  upon  an  essential  distinction  between  the 
relations  of  landlord  and  tenant,  and  the  relations 
of  ordinary  debtor  and  creditor.  It  is  difficult 
perhaps  to  describe  in  words  exactly  that  dis- 
tinction, but  it  is  a  very  evident  one  to  me,  and  I 
think  it  must  be  to  most  people.     A  trader  sells 

.  bis  goods,  and  he  can  demand  cash  on  the  spot, 
and  he  can  cease  to  deal  witb  a  man  at  any 
moment  that  the  debtor  fails  to  fulfil  his  engage- 
ment. He  sells  an  article  to  be  paid  for  on  a 
cet'tain  day,  and  if  it  is  not  paid  for  he  does  not 
sell  any  more  to  the  same  man,  or  if  he  gives 
him  longer  credit  he  charges  more  money.  But 
a  landlord  is  not  in  that  po>ition  with  his  land. 
He  may  certainly  make  an  agreement  to  have 
his  rent  beforehand,  but  supposing  after  paying 
the  fore  rent  two  or  three  times  the  tenant 
neglects  to  do  so,  the  landlord  has  perhaps  the 
power  given  him,  under  an  agreement,  of  entering 
upon  the  land,  but  that  does  not  recoup  him. 
Perhaps  he  is  put  in  possession  of  a  thing  which 
is  no  use  to  him,  which  he  cannot  farm,  and 
which  he  cannot  let  in  times  like  the  present. 
Therefore  he  may  get  his  rent,  but  he  does  not 
get  a  coniplete  remedy. 

1301.  If  the  rent  is  only  due  half  yearly,  the 
landlord  can  of  course  only  demand  his  rent 
when  it  is  due;  but  would  not  any  other  creditor 
have  the  advantage  of  six  months  over  the  land- 
lord previous  to  his  rent  being  due  from  his 
tenant  ? — Yes,  the  rent  is  not  complete,  and  could 
not  be  demanded  until  it  was  complete,  and  before 
Michaelmas  the  tenant  might  have  paid  every 
other  creditor. 

1302.  Therefore  every  other  creditor  would 
have  had  a  prior  claim,  and  would  have  been 
able  to  have  exercised  that  claim  ? — Yes. 

Mr.  Bidden. 

1303.  Would  you  limit  it  to  two  years,  or 
18  months,  or  a  year? — I  think  that  a  year 
is  quite  long  enough,  giving  the  landlord  six 
months  within  whicn  to  execute  it. 

1304.  If  the  rent  was  payable  half-yearly  he 
would  have  only  six  months,  because  it  would 
take  another  six  months  from  the  landlord,  and 
therefore  it  would  limit  itself  to  six  months' 
action,  and  you  would  limit  it  to  a  year  ? — Yes, 
I  think  so. 

1305.  Do  you  think  that  the  tenants  generally 
would  be  satisfied  wiA  that  state  of  the  law  ? — 


Mr.  Biddell—continneA. 

Yes,  I  think  so,  so  far  as  I  have  the  means  of 
judging. 

1306.  Do  you  not  think  that  six  years'  exer- 
cise of  the  law  is  hard  for  the  general  public  ? — 
Yes,  I  do.  I  cannot  say  that  I  ever  knew  of  a 
claim  of  that  kind  being  made. 

Mr.  Akers'Doufflas.         • 

1307.  With  regard  to  the  case  of  the  imple* 
ment  makers,  is  it  not  in  your  experience  that 
farmers  obtain  their  implements  rather  from  local 
agents  than  from  manufacturers,  and  that  those 
local  agents  have  an  opportunity  of  ascertaining 
the  position  of  the  tenants  in  their  particular 
districts,  and  what  they  owe,  and  for  that  reason 
they  insure  themselves  in  the  long  run  by 
putting  on  a  heavy  per-centage  over  the  whole- 
sale  dealer's  prices?— I  never  heard  of  a  per* 
centage  being  put  on  above  the  advertised 
price.  I  know  that  a  great  many  farmers  do 
supply  themselves  through  commission  agents 
and  dealers,  and  that  those  agents  get  a  com* 
mission  or  profit,  and  I  presume  that  they 
satisfy  themselves  of  the  solvency  of  the  men 
that  they  were  dealing  with,  or  fliey  ought  to 
do  so  ;  but  I  never  heard  of  their  putting  on  an 
extra  per  centage. 

1308.  Do  you  think  that  the  want  of  capital 
can  be  seriously  put  forward  as  an  important 
factor  in  producing  depression? — In  producing 
depression  originally,  I  think  not. 

1309.  You  think  that  the  entire  abolition  of 
the  law  would  affect  injuriously,  but  not  entirely 
sweep  away,  small  farmers;  would  it  not  have 
that  tendency  ? — I  do  not  know  ;  I  think  that  it 
might  probably  prevent  a  number  of  little  men 
rising  who  now  do  rise  by  means  of  the  law ;  but 
I  do  not  know  that  they  are  more  likely  to  be 
swept  away  than  the  large  tenants. 

1310.  But  it  would  seriously  affect  the  interest 
of  that  valuable  class  of  farmer  who  rises  from 
the  position  of  a  bailiff  or  labourer  to  a  farmer  ? 
— I  think  that  the  present  law  does  encourage 
the  rise  of  such  men. 

131 1.  You  think  also  that  without  the  present 
law  the  landlord  would  not  or  could  not  allow  his 
tenant  the  same  consideration  which  he  usually 
does  now  as  regards  the  payment  of  rent?— I 
think,  unless  he  is  a  particularly  generous  man,  he 
would  not. 

1312.  And  that  would  apply  in  greater  force  to 
the  case  of  estates  which  are  held  in  trust  ? — It 
must. 

Mr.  Duchham. 

1313.  It  has  been  said  that  commercial  men 
exact  a  higher  per  centage  of  profit  inconsequence 
of  the  knowledge  that  they  have  of  the  priority 
of  the  claim  of  the  landlord  when  dealing  with 
farmers;  is  that  your  experience  or  your  opinion? 
—  I  cannot  say  what  profit  they  put  on,  I  have  no 
means  of  judging  of  that  ;  I  imagine  that  they 
know  of  the  existence  of  this  law,  and  that  they 
take  it  into  consideration  in  fixing  their  prices ; 
that  must  be  admitted,  I  think,  xou  may  take  it 
as  a  well-founded  assumption  that  they  expect  to 
give  credit  and  take  into  account  the  interest  of 
their  money,  and  where  there  is  a  risk  they  take 
that  risk  into  account  in  Hxing  their  prices. 

1314.  Is  it  not  usual  that  feeding  stuffs  are 
sold  subject  to  a  two  months'  credit,  or  a  two 
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moBthb'  discount  ? — It  is  very  usual  to  sell  them 
in  our  neighbourhood  for  one  month,  but  a  great 
deal  is  sola  on  a  much  longer  credit  than  that. 

Mr.  Howard. 

1315.  If  the  law  of  distress  were  abolished^  in 
your  opinion  would  the  effect  be  that  landowner 
and  land  agents  would  exercise  more  care 
that  the  farms  were  not  run  out? — I  do  not 
know  ;  I  do  not  see  that  it  would. 

1316.  Their  security  for  their  debts  wotdd  be 
smaller,  that  you  have  acknowledged  ? — Yes. 

1317.  Would  it  not  follow  that  they  would 
exercise  greater  vigilance  with  respect  to  the 
position  of  a  tenant? — In  the  first  instance  of 
course  they  would  generally  make  inquiry  into 
liis  solvency . 

1318.  I  will  go  back  for  the  last  four  years  ; 
during  the  late  period  of  depression,  in  your 
opinion,  would  not  the  effect  of  the  abolition,  or 
the  absence  of  the  law  of  distress,  have  led  to 
greater  vigilance  ? — I  do  not  think  it  would ;  I 
think  it  would  have  broken  the  men  up  sooner. 

1319.  You  heard  the  evidence  of  Mr.  Stephen- 
son, did  you  not?— I  was  present  a  part  of  the 
time,  but  not  the  whole  time, 

1320.  Probably  you  heard  him  express  an 
opinion  that  the  land  would  not  have  been  handed 
over  to  the  owner  in  the  dilapidated  condition  in 
which  it  has  been  of  late,  except  for  the  law  of 
distress  ? — Yes ;  but  I  cannot  agree  with  him 
there. 

1321.  You  stated  that  rents  were  not  fixed 
generally  by '  competition  ;  but  supposing  the 
agent  of  an  estate  were  to  let  a  farm  at  10  5.  an 
acre  more,  relying  upon  the  law  of  distress,  than 
a  farm  of  a  similar  quality  belonging  to  an  ad- 
joining owner,  would  not  that  fact  have  a 
tendency  to  render  the  owner  of  the  adjoining 
estate  dissatisfied  with  the  rent  that  he  was 
receiving.  Supposing,  for  instimce,  a  farm  of 
equal  quality  adjoining  your  own  were  let  at 
10  «.  an  acre  more  than  you  pay,  would  not  the 
effect  of  that  be  to  dissatisfy  the  owner  of  your 
farm  ? — It  might  in  some  cases. 

1322.  You  are  aware,  of  course,  of  the  great 
advance  of  rents  which  has  taken  place  of  late 
years,  that  is  to  say,  between  1858  and  1875 ; 
you  are  aware  of  Mr.  Caird's  statements  ? — ^But 
\L  do  not  accept  the  statements  that  are  made. 

1323.  You  are,  however,  aware  of  the  great 
increase  of  rents  ? — I  do  not  admit  anything  like 
the  increase  of  rents  that  is  shown  by  statements 
that  we  have  seen  recently.  I  do  not  agree 
that  the  increase  of  rent  has  been  anything  like 
that. 

1324.  You  would  go  with  him,  probably,  to 
some  extent  ? — I  have  not  my  report  here,  but  I 
have  gone  into  the  subject  in  my  report  to  the 
Boyal  Commission,  and  I  say  that  I  do  not  think 
that  the  increase  of  rent  has  been  above  one  per 
cent,  per  annum  on  ordinary  agricultural  land, 
if  so  much,  for  the  last  15  years. 

1325.  Are  you  speaking  now  on  the  authority 
of  what  you  ascertained  in  your  visits  ? — No ;  I 
am  speaking  of  England  generally. 

1326.  But  you  admit  that  in  some  districts  a 
very  considerable  rise  in  rent  has  taken  place  ? 
— Certainly. 
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1327.  Are  you  prepared  to  say  that  that  has 
been  in  consequonceof  the  existence  of  the  law 
of  distress  ? — It  is  impossible  for  any  one  to  say 
positively  that  it  has  been  or  has  not  been.  You 
cannot  really  decide  it. 

1328.  You  are  aware,  are  you  not,  that  many 
estates  in  this  kingdom  were  revalued  between, 
we  will  say,  1865  and  1875? — Yea,  undoubtedly. 

1329.  1  ou  are  aware,  are  you  not,  that  many 
large  estates  of  the  kingdom,  such  as  the  Duke 
of  Bedford's,  for  ii^tance,  has  been  revalued  ? — 
Yes,  recently  during  the  last  six  months. 

1330.  During  the  last  few  years? — Yes,  and 
again  during  the  last  six  months. 

133L  Do  you  think  that  those  estates  have 
not  been  revalued  in  consequence  of  the  in- 
creased rental  of  the  small  proprietors,  and  that 
the  large  owners  have  not  become  dissatisfied  in 
consequence  of  the  lai-ge  rents  obtained  by  the 
smaller  proprietors? — Of  course  where  rent 
rises,  the  tendency  has  been  lately  for  it  to  rise 
on  adjoining  lands;  it  must  be  admitted  that  sooner 
or  later,  and  on  many  estates  after  a  very  long  time, 
there  is  a  probability  of  the  rents  being  raised  on 
a  change  of  family  or  a  change  of  tenants. 

1332.  But  the  rise  of  rent  upon  one  estate  had 
an  effect  upon  tbe  adjoining  estates  ? — Sooner  or 
later. 

1333.  And  that  efiect  is  cumulative? — I  do 
not  know  that  it  is  cumulative. 

1334.  You  stated,  did  you  not,  that  the  law 
of  distress  enables  an  oVner  to  take  tenants  for 
farms  with  a  smaller  capital  than  they  would  be 
ready  to  take  but  for  tbe  existence  of  this  law  ? 
-Y«. 

1335.  Do  you  think  that  a  desirable  state  of 
things  in  the  interest  of  the  community  ? — I 
would  rather  put  out  of  sight  the  interests  of  the 
comnmnity. 

1336.  I  keep  them  in  sisht,  and  I  ask  you  the 
question,  is  it  desirable  that  in  the  interests  of 
me  community  that  a  temptation  should  exist  for 
landowners  to  take  tenants  with  deficient  capital? 
— One  man  who  is  very  industrious  and  hard 
working  and  a  clever  man  of  business  will  manage 
a  farm  well  with  half  or  two- thirds  of  the  capital 
that  another  man  who  is  less  clever  will  require, 
and  if  this  law  enables  a  landlord  to  take  in  this 
particular  man  with  the  small  capital,  who  will 
improve  the  land  and  improve  his  own  position 
at  the  same  time,  he  is  doing  good  to  tne  man 
and  to  the  community,  and  no  injury,  so  far  as  I 
see,  to  any  one. 

1337.  But  as  a  practical  fanner,  is  not  capital 
essential  for  the  full  development  of  the  resources 
of  the  soil  ? — Yes,  certainly,  some  capital. 

1338.  Then  if  the  tenant  of  a  farm  is  deficient 
in  capital,  does  it  not  follow  that  the  pro- 
duce from  that  particular  farm  is  diminished  in 
proportion  to  the  extent  to  which  he  is  deficient 
in  capital  ? — It  was  not  a  question  of  deficiency 
of  capital,  but  it  i^as  a  question  whether  a  man 
of  small  capital  could  be  accepted  by  a  landlord 
under  the  present  law  whilst,  if  that  law  were 
done  away  with,  he  could  not  be  accepted  because 
he  could  not  pay  his  half-year's  rent  beforehand. 

1339.  Where  a  man  is  deficient  of  capital  for 
paying  his  rent  and  for  carrying  on  his  holding, 
is  it  not  a  fact  that  such  a  tenant  is  prevented 
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from  developing  the  full  resources  of  his  farm 
and  raising  as  much  produce  from  the  soil  as  he 
otherwise  would  be  able  to  do  ?— Granted,  that  if 
a  man  has  not  enough  capital  to  work  the  land^ 
he  does  not  do  so  well. 

13^0.  The  effect  is^  that  if  a  man  is  deficient  in 
capital,  the  output,  we  will  say,  of  meat;  particu- 
larly, is  very  considerably  diminished  ? — xes,  but 
then  it  is  all  a  question  of  what  is  deficiency  of 
capital. 

1341.  Assuming  the  two  men  to  be  equally 
clever,  as  you  put  it  upon  the  score  of  cleverness, 
the  man  who  is  possessed  of  the  most  ample 
means  will  produce  more  meat  than  the  man 
with  smaller  means  ? — He  may,  it  is  possible. 

1342.  Does  not  that  follow  of  necessity  ? — I  do 
not  think  so. 

1343.  Not  if  one  man  keeps  500  sheep  and  the 
other  250  ? — But  it  does  not  follow  that  because 
a  man  has  got  capital  he  does  keep  more  sheep. 

1344.  I  am  not  speaking  of  the  capital  that  he 
possesses,  but  of  tne  capital  that  he  embarks 
upon  the  farm.  We  will  sav  that  a  man  has 
10,000/.  embarked  on  a  farm,  does  it  not  follow 
that  he  raises  more  meat  than  the  man  who  has 
6,000  /.  ?— It  is  probable,  but  it  does  not  follow 
necessarily. 

1345  Is  not  it  likely  to  follow  ?— Yes. 

1346.  You  spoke  of  the  feeling  upon  the 
question  of  the  law  of  distress ;  was  there  any 
marked  difference  between  the  feeling  upon  the 
occasion  of  your  first  visits  and  your  later  visits  ? 
— I  cannot  say  that  there  was.  My  view  as  to 
the  change  of  feeling  was  rather  gathered  from 
the  newspapers  than  from  person^  experience. 
I  found  tne  other  day  that  the  East  Kent  Cham- 
ber of  Agriculture,  who  had  furnished  me  with  a 
resolution  in  favour  of  limiting  the  law  of  distress 
to  three  Tears,  have  passed  a  resolution  now  in 
favour  01  abolishing  the  law  entirely. 

1347.  You  said,  did  you  not,  that  it  was  very 
difficult  to  describe  in  words  the  distinction  be- 
tween the  position  of  a  landowner  who  gave 
credit  and  that  of  a  trader  who  gave  credit,  or 
something  to  that  effect? — I  said  that  it  was  difiScult 
to  describe  in  exact  words  the  distinction  between 
the  relations  of  landlord  and  tenant,  and  the  re- 
lations of  an  ordinary  debtor  and  creditor. 

1348.  And  you  went  on  to  say  that  a  trader 
can  cease  to  deal  with  a  debtor  as  soon  as  his 
payments  are  not  satisfactory  ;  but  are  you  not 
aware  that  in  ordinary  business  affairs  it  is  very 
usual  for  manufacturers  and  merchants  to  prop 
up  persons  who  deal  with  them  ? — I  do  not  know 
that ;  it  has  not  come  within  my  notice. 

1349.  Then  you  are  not  aware  that  is  more 
common  for  manufacturers  and  traders  to  prop 
up  their  customers  than  even  for  a  landlord  to 
prop  up  his  tenants  ? — No,  I  am  not  aware  of  that. 

1350.  If  a  landlord  h$[d  a  power  to  re-enter 
upon  the  non-payment  of  rent  due^  his  position 
would  more  resemble  that  of.  an  ordinary  cre- 
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ditor,  would  it  not  ? — He  would  get  possession  of 
his  land ;  but  that  is  not  what  he  wants,  it  is  of 
no  use  to  him. 

1351.  Why  is  the  re-possession  of  land  of  no 
use  to  him  ?— Because  just  at  the  time  when  the 
law  of  distress  comes  into  operation,  there  is  no 
demand  for  land,  and  the  rent  may  be  seized  for 
at  a  time  when  it  is  inconvenient  for  a  man  to 
enter ;  if  it  is  not  at  the  half-yearly  period  he 
will  find  no  tenant  ready  to  enter. 

1352.  But  does  it  of  necessity  follow  that  there 
is  no  demand  ? — No. 

1353.  Is  it  not  very  common  when  a  tenant 
dies  for  the  executors  to  put  off*  the  farm  as  it  is 
called,  to  another  tenant  ? — Not  very  often  to  my 
knowledge. 

1354.  Not  many  instances  have  come  under 
your  own  notice  ? — No. 

1355.  With  reference  to  the  purchase  of  cakes 
or  manures  upon  which  you  answered  a  question, 
is  it  not  the  practice,  and  almost  the  universal 
practice,  for  tne  buyer  and  the  seller  to  have  an 
understanding  as  to  when  those  goods  are  to  be 
paid  for? — Very  general  indeed. 

1356.  It  is  the  general  practice? — ^Yes;  it  is 
not  in  writing  generally,  it  is  a  market  parole 
agreement. 

1357.  It  is  an  understanding,  and  of  course 
the  creditor  cannot  sue  until  ^e  credit  is  ex- 
hausted?— That  I  do  not  know. 

1358.  Mr.  Akers-Douglas  asked  you  a  ques- 
tion with  regard  to  local  dealers  in  agricultural 
machinery  having  greater  or  less  facilities  than 
landlords ;  is  it  vour  opinion  that  the  local  dealer 
has  a  greater  facility  for  ascertaining  the  sol- 
vency of  a  customer  than  a  landowner  has  of  as- 
certaining the  solvency  of  a  tenant? — No,  I  can- 
not see  how  he  could  have ;  of  course  a  man  on 
the  spot  has  rather  a  better  opportunity  than  a 
man  at  a  distance. 

1359.  But  my  question  is  this,  has  a  local 
dealer  any  advantage  in  ascertaining  the  solvency 
of  a  tenant  over  a  landlord  in  the  case  of  a 
would-be  tenant  ? — No. 

1 360.  But  has  not  a  landlord  greater  facilities  of 
ascertaining  that  than  any  local  dealer  or  tradesman 
possesses ;  can  he  not  ask  questions  of  a  would- 
be  tenant  which  would  be  thought  impertinent  on 
the  part  of  a  trader  ? — Possibly  he  may  have ;  I 
do  not  know.  I  think  that  a  trader  can  ask  any- 
thing he  pleases,  but  they  are  generally  so 
anxious  to  do  business  that  they  do  not  make 
proper  inquiries. 

1361.  I  will  ask  you  as  a  man  of  experience, 
in  the  taking  of  a  farm  is  it  not  the  practice  when 
a  would-be  tenant  resorts  to  an  estate-office  to 
ask  for  the  offer  of  a  farm,  for  questions  to  be  put 
to  him  of  a  nature  far  more  searching  than  are 
ordinarily  put  by  a  trader  to  a  would-be  cus- 
tomer ? — Yes ;  I  have  said  that  a  landlord  or  his 
agent  does  take  means  to  ascertain  the  financial 
position  of  a  proposing  tenant. 
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Chairman. 

1362.  Where  do  you  reside?— At  Hampt  Cot- 
tage, near  Callington,  Cornwall. 

1363.  You  are  a  tenant  farmer,  are  you  not? 
— I  am  a  tenant  farmer  of  150  acres,  and  I  own 
108  acres  which  I  farm  besides. 

1364.  Has  your  attention  been  given  to  the 
law  of  distress  ?-^To  a  certain  extent. 

1365.  Have  you  taken  a  part  in  any  meetings 
with  regard  to  it,  or  have  any  meetings  been 
held  of  tenant  farmers  in  Cornwall  upon  the  sub- 
ject ? — Not  specially  on  the  subject,  but  in  con- 
nection with  other  subjects  we  have  had  meetings. 

1366.  Were  they  meetings  of  any  society  ? — 
Some  meetings  I  have  attended  in  connection 
with  the  Farmers'  Alliance,  and  others  which  I 
have  attended  which  were  not  connected  with 
any  association  whatever. 

1367.  Were  they  meetings  held  in  your  neigh- 
bourhood?—Quite  so. 

1368.  Have  any  resolutions  been  passed  at 
either  of  the  meetings  in  connection  with  the 
Farmers'  Alliance,  or  at  the  other  meetings,  with 
regard  to  the  law  of  distress  ? — At  the  meetings 
of  the  Farmers'  Alliance,  the  Farmers'  Alliance 
programme  has  been  put  before  the  meeting,  one 
of  the  clauses  of  which  is  the  abolition  of  the 
law  of  distress,  and  in  those  cases  a  resolution 
has  been  carried  unanimously  in  favour  of  the 
total  abolition ;  and  at  other  meetings  that  I  have 
attended  the  abolition  of  the  law  of  distress  has 
been  discussed,  and  also  a  resolution  has  been 
passed  to  abolish  it  entirely. 

1369.  At  those  other  meetings,  not  in  connec- 
tion with  the  Farmers'  Alliance,  has  the  topic 
been  raised  whether,  in  case  of  the  total  abolition 
of  the  law  of  distress,  power  should  be  given  to 
the  landlord  of  rapid  re-entry  into  the  farm  ? — 
I  have  not  heard  tnat  question  entered  into. 

1370.  Have  you  given  your  attention  to  this 
aspect  of  the  question,  how  far  the  smaller 
farmers  would  be  enabled  to  remain  in  possession 
of  their  farms  if  the  law  of  distress  were  abolished, 
and  if  the  landlord  were  thus  deprived  of  his 
security  for  his  rent? — Perhaps  I  may  be  allowed 
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to  say  that  in  our  neighbourhood,  compared  with 
a  good  many  counties,  we  are  all  small  farmers  ; 
my  farm  of  250  acres  together  would  be  called 
in  some  of  the  midland  counties  a  small  farm, 
whereas  in  our  neighbourhood  it  is  called  a  large 
farm ;  so  that,  when  you  speak  of  small  farms, 
I  should  like  to  know  whether  you  are  speaking 
of  a  farm  of  250  acres,  or  whether  you  mean  a 
farm  of  30  or  40  acres. 

1371.  Let  us  take  a  farm  of  100  acres? — In 
our  neighbourhood  we  generally  call  that  a  fair 
sized  farm. 

1372.  Do  you  think  that  any  landlord  would 
be  content  to  receive  rent  without  taking  any 
precautions  as  to  security,  or  by  taking  rent  in 
advance  or  in  some  other  form,  if  the  law  of  dis- 
tress were  abolished  ? — I  think  that  the  landlord 
should  have  the  right  of  re-entry,  and  I  do  not 
see  that  he  would  require  anything  else. 

1373.  But  would  the  law  of  re-entry  at  an 
inconvenient  season  be  a  sufficient  protection  to 
the  landlord,  supposing  times  were  bad  for  farm- 
ing, and  he  could  not  get  it  off  his  hands,  would 
the  right  of  re-entry  be  sufficient  or  an  equal 
security  to  the  landlord  to  what  he  has  now  in  the 
law  of  distress  ? — I  consider  that  it  would  be 
a  security  to  him.  To  explain  what  I  mean,  I 
am  in  the  habit  of  letting  some  acres  of  my  own 
farm  to  three  or  four  (ufferent  people,  and  if 
they  feel  that  they  wish  to  give  it  up  at  the  end 
of  six  months,  I  allow  them  to  do  it  by  paying 
them  compensation  for  their  unspent  manure,  and 
I  am  satisfied,  if  they  want  to  give  it  up,  to  take 
it  off  their  hands  ;  so  that  in  one  sense  I  am  a 
small  landlord  myself,  and  I  do  not  see  why  that 
could  not  apply  to  large  landlords  as  well  as 
small  ones. 

1374.  What  is  the  largest  number  of  acres 
that  you  sub-let  in  that  way? — Six  acres. 

1375.  Then  would  a  tenant  of  those  six  acres 
have  any  other  creditors  besides  yourself? — I 
presume  he  would. 

1376.  Do  you  think  that  he  would  have  the 
same  proportion  of  credit  as  a  farmer  who  was 
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Chairman — continued. 

faimin^  100  acres  would  have ;  would  the  element 
of  credit  enter  so  much  into  these  small  tenancies? 
— It  is  precisely  similar,  so  far  as  I  can  see,  only 
in  a  smaller  sense. 

1377.  He  would  receive  credit  upon  a  small 
scale ;  for  instance,  he  would  not  be  able  to  lay 
out  much  money  upon  implements,  would  he  ? — 
No;  in  fact,  he  would  not  require  to  do  «o  on  a 
small  acreage  like  that. 

1378.  And  with  regard  to  artificial  manures  on 
a  small  acreage  like  that,  he  would  not  be  the 
purchaser  of  any  large  quantities  ? — No. 

1379.  Would  he  have  so  many  creditors  to 
come  in  side  by  side  with  his  landlord  as  would 
probably  be  the  case  in  larger  tenancies  ? — I  do 
not  see  why  he  should  not..  Of  course,  being  an 
occupier  on  a  small  scale,  he  would  not  require  to 
go  and  ^et  credit  for  a  lai^  amount  of  manure, 
because  he  would  not  want  it  But  then  the  view 
I  take  of  it  is  this,  that  a  large  farmer  should 
have  suiBcient  capital  to  farm  his  farm  without 
having  credit;  and  in  a  similar  sense,  a  small  one 
should  have  the  same.  I  do  not  go  into  credit 
for  my  manure,  and  I  find  that  I  get  it  cheaper 
because  1  do  not  have  credit. 

1379*.  Then  would  you  meet  that  argument 
against  the  abolition  of  the  law  of  distress  to  a 
certain  extent  by  this,  that  you  do  not  wish  the 
farmers  to  have  facilities  for  getting  too  much 
credit? — I  do  not  think  that  a  man  ought  to 
take  a  farm  unless  he  has  sufiicient  capital  to 
farm  it  in  a  proper  manner  without  having 
credit ;  that  is  my  meaning. 

1380.  Do  you  admit  the  argument  which  is 
continually  put  forward,  that  the  small  farmers 
who  have  no  capital  would  practically  be  driven 
out  of  the  field  by  the  abolition  of  the  law  of 
distress  ?-— I  do  not  see  that  that  applies  to  the 
small  farmers  more  than  to  the  large  ones, 
because  I  believe  that  there  are  persons  who 
faim  large  farms  who  have  not  sufficient  capital 
as  well  as  small  ones. 

1381.  Do  you  think  that  small  farmers  have 
got  sufficient  capital  for  working  their  farms,  or 
perhaps  have  got  more  capital  in  proportion  to 
their  farms  than  farmers  with  a  larger  acreage  ? 
— I  think  it  is  very  likely. 

1582.  Does  credit  enter  much  into  your  farm- 
ing operations  in  Cornwall ;  I  understood  you  to 
say  that  you  took  no  credit  for  your  artificial 
manures  ? — No,  I  always  pay  cash ;  and,  generally 
speaking,  with  my  own  friends  I  know  that  they 
pay  cash ;  but  to  go  beyond  that  I  would  not 
say,  because  I  do  not  know. 

1383.  What  is  the  chief  objection,  in  your 
mind,  to  the  abolition  of  the  law  of  distress,  and 
what  do  you  seek  by  it? — Because  I  believe 
that  it  gives  those  farmers  who  have  sufficient 
capital  to  take  a  farm  a  great  disadvantage  in 
tendering  for  a  farm  against  those  who  have  not 
sufficient  capital.  I  can  give  you  an  instance. 
In  the  year  1868  the  outgoing  tenant  of  a  farm 
was  offered  the  farm  for  225  /.  per  annum,  but  he 
refused  to  take  it ;  it  was  then  offered  by  tender, 
and  it  was  taken  for  265  /. ;  a  man  of  straw,  as  I 
call  him,  a  man  who  had  not  sufficient  capital, 
offered  280/.  for  it;  the  farm  was  not  really 
worth  265/.,  but  it  was  offered  because  there 
were  two  or  three  of  those  inferior  men  in  com- 
petition; the  gentleman  who  took  it  for  265/. 


CAatnnan— continued, 
^armed  it  for  12  years,  and  he  gave  it  up,  be- 
cause it  was  not  worth  the  money  ;  but  he 
actually  gave  that  money  because  there  were 
those  inferior  men  in  competition  with  him, 
and  then  he  found  that  it  was  not  worth  the 
money. 

1384.  But  were  there  not  changes  in  the  cir- 
cumstances of  the  seasons,  and  in  the  prices  of 
produce,  that  made  a  difference  ? — Yes,  but  there 
was  no  material  difference  in  the  first  seven  or 
eight  years  he  was  there ;  it  was  only  within  the 
last  four  or  five  years  that  the  bad  seasons  came 
into  operation,  and  he  discovered  that  the  farm 
was  not  worth  the  money  before  they  came  into 
operation. 

1385.  He  discovered  during  the  first  year  that 
he  had  given  too  much  ? — Yes. 

1386.  That  there  was  not  a  sufficient  margin 
of  profit  ? — There  was  not. 

1387.  Was  that  under  an  agreement  from  year 
to  year? — No,  a  lease  for  12  years. 

1388.  How  was  it  proved  that  his  competitors 
were  men  of  straw,  and  that  they  had  no  capital  ? 
— Because  he  knew  the  men. 

1389.  But  in  this  case  he  was  not  driven  from 
his  bargain,  he  did  not  lose  the  farm,  the  land- 
lord did  not  give  it  to  the  inferior  man  who  bid 
against  him,  because  otherwise  he  could  not 
have  got  it? — Quite  so;  he  did  not  lose  the 
farm. 

1390.  Was  there  reason  to  believe  that  the 
landlord  would  have  taken  the  tender  from  a  man 
of  straw  who  was  notoriously  without  capital,  in 

E reference  to  your  friend,  unless  he  had  offered  a 
igher  rent  ? — That  is  a  question  which  I  cannot 
answer,  because  I  could  not  enter  into  the  land- 
lord's mind  upon  the  point ;  I  know  that  my 
friend  offered  the  money  because  of  those  men 
who  were  in  competition,  but  I  do  not  know  what 
the  landlord  would  have  done. 

1391.  Still  your  argument  is  based,  is  it  not, 
upon  the  view  that  the  landlord  would  deliberately 
take  a  man  of  comparatively  small  capital  in  pre- 
ference to  a  stronger  man,  because  he  got  his 
security  for  his  rent  in  the  law  of  distress  ? — Yes, 
that  is  what  I  believe. 

1392.  Then  it  is  that  tendency  in  the  landlord 
which  makes  you  anxious  to  abolish  the  law  of 
distress  ?— -Quite  so. 

1393.  But  are  there  not  objections  in  the  mind 
of  the  landlord  to  taking  a  tenant  notoriously 
with  insufficient  capital,  although  he  has  his 
security  in  the  law  of  distress  for  &s  actual  rent? 
— There  are  in  the  minds  of  many  landlords,  I 
have  no  doubt ;  but  I  should  not  say  that  there  is 
in  the  minds  of  all.  I  can  give  you  an  instance 
of  that:  a  tenant  took  a  farm  of  150  acres  from 
a  landlord,  and  at 'that  time  there  is  no  doubt  the 
man  was  not  worth  a  single  penny ;  he  farmed 
that  land  at  90/.  per  annum  for  four  or  five 
years,  and  the  landlord  let  the  rent  go  back  for 
two  years,  and  the  landlord  held  a  sale  and  sold 
everything.  The  tenant's  liabilities  were  1,200  /. 
or  1,300  /.,  and  the  man  had  greatly  improved  the 
farm  while  he  was  in  it ;  he  had  borrowed  200  /. 
of  his  sister,  and  he  had  borrowed  100/.  of  his 
brother,  and  he  had  borrowed  30  /.  from  his 
parents,  and  they  all  lost  their  money ;  but  the 
landlord  got  his.  In  addition  to  this,  there  were 
twelve  tons  of  hay  (some  say  it  was  more,  but 
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I  take  it  to  be  twelve  tons  of  hay),  which  he 
was  offered  4  /.  10  s.  a  ton  for  on  the  estate  by 
private  contract,  but  he  could  not  sell  it  because 
there  was  a  clause  in  the  lease  which  restricted 
its  being  removed  off  the  estate,  and  the  landlord 
bought  the  hay  in  the  sale  for  20  /.  because  no 
one  could  remove  it,  and  as  soon  as  the  landlord 
bought  it  he  removed  it;  he  took  it  away  to 
consume  it  with  his  own  horses.  In  addition 
to  this,  the  landlord  got  the  seeds  that  were  in 
the  land,  and,  as  I  say,  the  farm  was  greatly 
improved  by  the  tenant.  This  was  a  case  of  a 
man  who  had  not  any  capital  at  all  when  he  took 
the  place :  it  has  been  literally  proved  that  he 
was  not  worth  a  penny  ;  his  own  brother  said  so. 
This  man  had  not  anything,  but  he  took  the 
farm,  and  in  fact  the  landlord  had  no  business  to 
take  him  at  all,  and  he  would  not  have  taken  him 
if  it  had  not  been  for  the  law  of  distress,  I  firmly 
believe. 

1394.  You  think  it  was  notorious,  and  you 
believe  that  the  landlord  knew  that  he  had  no 
capital? — I  believe  it  is  usual  for  landlords  to 
inquire  of  somebody  into  the  capital  that  their 
tenants  have  before  they  take  farms ;  and  I  pre- 
sume that  that  was  done  in  this  case. 

1395.  Supposing  that  the  man  had  not  been 
able  to  borrow  that  money  from  his  relations,  the 
owner  would  have  run  a  great  risk  in  the  deterio- 
ration of  the  farm  by  having  taken  a  man 
without  any  capital  whatever.  But  in  this  case 
he  improved  the  farm  because  he  was  able  to 
borrow  from  his  relations,  but  supposing  he  had 
not  been  able  to  get  that  money,  now  could  he 
have  improved  the  farm  without  capital?— He 
could  not  have, 

1396.  So  that  he  was  able  to  improve  the  farm 
because  he  had  relations  who  lent  nim  money  ? — 
Quite  80. 

1397.  But  for  that  the  landlord  might  have 
run  the  risk  of  any  deterioration  of  the  farm, 
might  he  not  ? — He  might  have. 

1398.  And  would  there  not  always  be  the  fear 
that,  excepting  under  very  exceptional  circum- 
stances, a  tenant  without  any  capital  at  all  might 
ruin  the  farm,  although  he  might  not  pay  his 
rent? — Of  course  he  might,  but  then  I  do  not 
see  that  there  is  any  reason  why  he  is  bound  to 
do  that. 

1399.  Not  if  he  has  no  capital  ?— What  you 
mean  to  say  is  this,  that  if  he  has  not  any  capital 
he  is  bound  to  deteriorate  the  value  of  his  farm. 

1400.  I  ask  you  whether  that  is  not  a  probable 
result  ? — Perhaps  it  would  be. 

140J.  The  point  that  I  was  putting  to  you  is 
this,  is  not  this  the  motive  to  a  landlord  to 
choose  a  tenant  with  some  capital,  that  if  he  has 
no  capital  the  farm  will  be  deteriorated,  although 
the  rent  may  be  paid  ? — It  should  be,  but  I  do 
not  think  it  is  always  the  case. 

1402.  At  all  events,  your  opinion  is  this,  that 
the  landlord  would  look  more  carefully  into  the 
capital  of  the  tenant  if  he  was  obliged  to  look  to 
his  solvency  for  his  rent,  instead  of  being  able  to 
have  the  preference  of  the  law  of  distress  ? — Cer- 
tainly ;  1  think  that  a  great  many  farmers  now 
take  their  farms  on  a  false  basis ;  they  take  larger 
farms  than  they  ought  to  do,  and  they  have  not 
sufficient  capital  to  farm  their  farms.  I  think 
that  applies  to  all  classes  almost  from  farms  of 
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20  acres  up  to  1,000.  Scores  of  men  go  and  take 
farms  larger  than  they  ought  to  take,  and  then 
the  landlord  consequently  comes  down  upon  them 
and  takes  a  distress  at  a  time  when  they  cannot 
pay  their  rent. 

1403.  A  previous  witness  has  told  us  that  he 
believed  that  the  abolition  of  the  law  of  distress 
would  lead  to  farmers  taking  smaller  farms  than 
they  take  now,  and  for  which  their  capital  would 
be  more  adequate.  I  gather  from  your  evidence 
that  you  rather  share  that  view  ? — That  would 
be  the  natural  consequence,  I  think.  I  believe 
scores  of  men  should  really  now  be  taking  farms 
of  100  acres,  instead  of  taking  farms  of  200  acres. 

1404.  The  law  of  distress,  you  think,  en- 
courages the  landlord,  in  your  judgment,  to  take 
tenants  for  farms  of  200  acres,  whereas  they 
really  have  not  more  than  sufficient  capital  for  a 
farm  of  100  acres  ? — Yes. 

1405.  Has  the  law  of  distress  been  vigorously 
applied  in  your  neighbourhood  ? — Yes. 

1406.  Have  there  been  recent  instances? — 
Yes.     In  1879  a  tenant  ordered  some  permanent 

frass  seeds,  and  the  seed  merchant  sent  them  to 
im,  and  the  seed  merchant  paid  the  carriage  for 
them.  There  was  an  extraordinary  crop  of  grass, 
but  the  tenant  did  not  reap  the  benefit,  as 
he  was  only  there  for  twelve  months,  so  that  he 
was  in  bad  circumstances  when  he  went  there, 
but  within  a  few  months  after  those  seeds  were 
sown  the  tenant  ordered  a  sale,  and  when  the 
landlord  heard  that  a  sale  had  been  ordered  he 
put  in  a  distraint  and  ordered  a  sale  an  hour  pre- 
vious, but  the  agent  for  the  tenant  paid  the  rent, 
and  the  sale  went  on.  The  incoming  tenant 
paid  the  landlord  for  those  grass  seeds  that 
the  outgoing  tenant  had  put  into  the  land,  and 
the  outgoing  tenant  did  not  pay  the  seed  mer- 
chant for  them ;  the  seed  merchant  came  in,  with 
the  rest  of  the  creditors,  and  got  S^d.  in  the 
pound.  He  then  wrote  to  the  landlord  and  asked 
him  to  pay  him  for  the  seeds,  as  the  incoming 
tenant  had  paid  the  landlord  for  them ;  but  he 
got  a  reply  from  the  steward  saying  that  he 
could  not  pay  him,  or  something  to  that  effect ; 
and  then  he  wrote  again,  and  he  had  a  similar 
answer,  and  the  man  has  never  been  paid  for 
them  at  all.     I  think  that  is  a  very  hard  case. 

1407  .Is  not  that  rather  a  case  of  a  difficulty 
as  regards  improvement  and  valuation,  than  a 
difficulty  as  regards  distress  ?— No,  I  think  not, 
because  this  man  would  have  had  the  money  for 
grass  seeds  very  likely  if  the  tenant  had  staved 
on  where  he  was ;  but  the  landlord  turned  ^im 
out,  he  sold  him  up,  and  then  he  took  possession 
of  those  seeds. 

1408.  Did  the  landlord  sell  him  up ;  I  under- 
stood that  the  landlord  received  his  rent  and  then 
that  the  sale  took  |>lace  at  the  instance  of  the 
tenant? — Yes,  but  of  course  the  tenant  knew 
that  he  could  not  stay  there ;  the  tenant  had  not 
any  money,  and  he  was  obliged  to  go. 

1409.  Supposing  there  had  been  no  law  of 
distress,  what  would'  have  been  the  operation 
then ;  how  would  the  things  have  gone  ? — I  can 
scarcely  tell  you. 

1410.  Let  me  put  a  supposition;  the  tenant 
would  have  had  to  sell,  and  he  would  have  paid 
the  seed  merchant ;  would  not  that  have  been  the 
result? — Yes,  I  think  he  would. 

14J4^  And     ^ 
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1411.  And  the  landlord  would  not  have  got 
his  rent? — He  would  have  shared  with  the  rest. 

1412.  But  was  the  tenant  insolvent  at  the 
time  ? — No ;  the  landlord  got  all  his  rent, 

1413.  Was  the  rent  in  arrears?— I  suppose  the 
landlord  could  not  have  taken  it  otherwise.  The 
man  had  onlv  been  there  about  seven  months 
when  this  toot  place,  so  that  really  there  was  six 
months' rent  due  to  the  landlord^  and  so  I  presume 
he  took  it. 

1414.  It  was  rent  due  in  this  sense,  that  it 
may  have  been  payable  half  yearly,  so  that  it 
was  actually  due,  and  not  actually  accruing? — 
It  was  actually  due,  I  believe. 

1415.  When  the  tenant  advertised  his  sale, 
was  it  with  a  view  of  paying  the  seed  merchant, 
or  was  it  with  a  view  of  paying  the  landlord  his 
Trent  ? — I  presuine  it  was  with  the  object  of  pay- 
ing everyone  alike  ;  his  object  in  having  a  sale 
was  to  get  oat  of  his  farm  because  he  knew  that 
he  could  not  hold  it. 

1416.  There  was  no  bill  of  sale,  I  presume? — 
Uot  that  I  am  aware  of. 

1417.  Was  it  a  sale  of  the  tenant's  whole  assets, 
or  merely  a  sale  of  particular  articles  ? — A  sale 
of  his  farm  stock  in  general. 

1418.  So  that  after  those  seven  months  he  was 
practically  insolvent  ? — Yes. 

1419.  Or,  at  all  events,  he  was  in  great  diffi- 
culties?— Quite  so. 

1420.  Then  he  had  during  that  time  run  up 
debts  sufficient  to  make  it  necessary  to  sell  him- 
self up  ? — I  presume  that  he  had  no  business  to 
have  gone  in  in  the  first  place ;  he  had  not  really 
capitid  to  take  the  place  when  he  went  there,  and 
after  being  there  for  some  time  he  got  into  greater 
difficulties  than  he  was  before. 

1421.  During  this  time  he  had  been  able  to 
obtain  a  certain  amount  of  credit? — Yes. 

1422.  Because  otherwise  he  would  not  have 
had  credit? — Quite  so. 

1423.  Would  you  not  call  this  a  very  excen- 
tional  case,  a  man  being  obliged  to  have  a  sale 
within  seven  months  after  he  had  entered  upon 
his  farm  ? — It  would  be  an  exceptional  case,  I 
should  think";  I  do  not  know  of  any  other  than 
this  case  which  I  cited  just  now,  in  which  the 
man  had  been  in  the  farm  for  four  or  five  years. 

1424.  In  this  last  case  what  year  was  it  when 
this  happened? — 1879. 

1425.  Could  you  mention  any  other  cases  of 
distress  to  the  Committee? — I  could  mention  a 
case  where  a  gentleman  let  some  cows  for  their 
milk  to  a  tenant  who  got  into  difficulties,  and  the 
landlord  sold  the  cows.  The  tenant  was  to  pay 
3  /.  or  4  /.  for  their  milk,  and  the  tenant  was  to 
keep  them ;  then  his  landlord  took  distress  upon 
the  tenant  because  he  was  in  arrear,  and  he  sold 
this  person's  cows,  and  the  Owner  of  the  cows  had 
to  buy  them  himself  for  60  /. 

Mr.  Heneage. 

1426.  You  mentioned  some  resolutions  at  the 
Farmers'  Alliance  meetings  in  favour  of  their  pro- 
gramme, including  the  total  abolition  of  the  law 
of  distress ;  was  that  with  or  without  discussion  of 
the  question  of  the  law  of  distraint  ? — In  one  case 
there  was  a  discussion  on  the  point  of  the  aboli- 
tion of  the  law  of  distress. 

1427.  But  generally  it  was  only  taken  as  part 
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of  Ihe   entire  programme? — Generally  it  was 
taken  as  part  of  the  programme. 

1428.  Do  you  mean  to  say  that  landlords  would 
generally  prefer  to  take  men  of  straw,  with  a  view 
of  getting  a  larger  rental,  to  taking  solvent 
tenants  with  a  lesser  rent? — No,  I  do  not.  What 
I  mean  to  say  is  that  some  landlords  do  so*  but  I 
do  not  think  that  the  generality  of  landlords  do. 

1429.  Do  you  mean  that  it  is  exceptional  for 
landlords  to  do  so,  or  that  it  is  the  general  rule  ? 
-^I  do  not  mean  to  say  that  it  is  the  general  rule 
for  landlords  to  do  it. 

1430.  As  a  general  rule,  would  not  landlords 
prefer  to  have  solvent  tenants  with  the  lesser  rent 
than  to  have  men  of  straw  with  a  higher  rent  ? — 
Yes,  of  course  the  same  rule  applies. 

1431.  You  have  been  speaking,  have  you  not, 
of  exceptional  casesto-day  ? — I  have  been  speak- 
ing of  cases  which  I  know,  and  which  show  the 
evil  of  this  law  being  in  existence. 

1432.  Then  they  are  exceptional  cases,  and 
not  examples  of  what  you  know  is  carried  on 
generally  in  your  district? — No;  really  good 
landlords,  I  believe,  do  not  get  tenants  of  that 
kind,  but  the  law  of  distress  being  in  operation 
gives  them  the  chance  of  being  able  to  do  it. 

1433.  You  mentioned  the  cases  of  a  tenant  who 
had  taken  a  farm  without  any  capital,  and  was 
then  sold  up,  and  his  family  lost  some  money 
which  they  had  lent  him.  Is  not  it  a  common 
practice  when  a  man  goes  into  a  farm  which  is 
rather  more  than  he  can  manage  with  hb  own 
capital  for  his  relatives  to  find  some  of  the  money? 
— Perhaps  it  may  be  so ;  I  could  not  answer  that 
question,  but  it  has  never  come  within  my  own 
experience. 

1434.  With  reference  to  this  sale  which  took 
place,  you  say  that  the  landlord  obtained  his  rent, 
and  then  the  sale  took  place  ;  was  this  a  sale  under 
a  bill  of  sale  or  under  bankruptcy ;  was  it  a 
forced  or  was  it  a  voluntary  sale? — It  was  a 
voluntary  sale  first,  and  then  the  landlord  ordered 
the  sale  an  hour  previous,  so  as  to  ensure  his  rent. 

1435.  You  mean  that  he  put  in  a  distraint  ? — 
Yes. 

1436.  I  am  only  dealing  now  with  the  sale 
that  was  to  have  taken  place,  and  which  did  take 
place  independently  of  the  landlord's  rent;  accord- 
ing to  your  statement,  as  I  understand  you,  the 
tenant  had  only  been  in  the  farm  seven  months  ? 
— Precisely  so. 

1437.  Do  you  mean  to  state  this,  that  he  was 
accepted  for  that  farm  without  having  capital  ? — 
Yes. 

1438.  Then,  having  got  ^oods  and  other  things 
of  various  creditors,  ne  ordered  a  sale,  by  which 
he  would  have  benefited? — I  presume  that  he 
held  the  sale  so  that  he  could  pay  his  creditors^ 
but  the  landlord  demanded  all  his  rent  first,  and 
then  the  other  creditors  had  to  go  scot  free. 

1439.  Had  the  landlord  given  him  notice  to 
quit?— No. 

1440.  Then  I  do  not  see  how  that.was  a  forced 
sale,  or  what  the  landlord  had  to  do  with  it? — 
When  the  tenant  ordered  his  sale,  the  landlord 
ordered  his  for  an  hour  previous. 

Sir  Massey  lAtpes. 

1441.  Is  it  not  usual  in  your  part  of  the 
world,  when  a  landlord  lets  a  farm,  to  put  in  a 
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condition  that  the  tenant  should  not  have  the 
power  of  under-letting? — Yes. 

1442.  Then  this  man  was  certainly  undcr- 
lettingx  was  he  not^  and  therefore  he  was  doing 
what  was  adverse  to  the  condition  of  his  lease  or 
agreement? — No,  he  did  not  underlet;  there 
was  nothing  of  under-letting  in  the  case  at  all. 

1443.  Had  the  man  advertised  his  grass  seeds 
to  be  sold  ? — No,  he  did  not  advertise  his  grass 
seeds,  he  only  had  a  sale  for  his  stocL 

Mr.  Howard. 

1444.  Did  it  not  arise  from  the  fact  that  there 
was  a  clause  in  the  lease  empowering  the  land- 
lord to  take  re-possession  upon  the  tenant 
becoming  insolvent  ?—  Quite  so. 

1445.  It  is  common,  is  it  not,  to  insert  in 
leases  or  agreements  in  your  county  a  provision 
that  when  a  tenant  becomes  insolvent  the  lease 
or  the  agreement  becomes  forfeited  ? — Yes,  quite 
so,  and  the  landlord  takes  possession. 

Mr.  Heneage. 

1446.  Do  you  think  that  the  total  abolition  of 
the  law  of  distress  would  be  more  beneficial  to 
the  farmers  than  the  partial  abolition  ? — Yes,  cer- 
tainly I  do. 

1447.  How  does  the  law  of  distress  af!ect 
theircredit? — I  think  that  bankers  do  not  give  them 
as  good  credit  as  to  other  people  in  many  cases. 

1448.  Then  how  did  those  two  tenants  that 
you  have  mentioned  get  their  goods  from  the 
tradesmen,  if  it  afiected  their  credit ;  I  should 
have  thought  that  in  this  cose  it  rather  benefited 
them? — Those  goods  were  supplied  within  a 
short  time  after  the  man  took  the  farm.  It  was 
a  farm  of  300  acres,  and  it  is  generally  thought 
by  tradesmen,  I  believe,  that  it  a  man  goes  and 
t^es  a  farm  of  300  acres  he  is  able  to  pay  for 
some  manure;  and  in  the  same  manner  with 
regard  to  grass  seed  and  whatever  he  may  want, 
they  would  be  very  glad  to  supply  him.  I  have 
not  any  doubt  but  what  he  had  many  applica- 
tions from  manure  merchants  to  supply  him  with 
manure,  and  he  ffot  his  credit  in  that  way. 

1449.  Then  tne  fact  that  his  landlord  took 
him  as  tenant  gave  him  better  credit  than  he 
would  have  had  but  for  that? — That  is  iust 
really  it,  and  the  landlord  would  not  have  taken 

•him,  very  likely,  if  the  law  of  distress  had  not 
been  in  operation. 

Mr.  Blennerhassett 

1450.  You  put  it  in  this  way,  that  the  law  ot 
distress  induced  ttie  landlord  to  take  him  as  a 
tenant,  and  the  fact  that  the  landlord  took  him  as 
a  t^nant  enabled  him  to  get  his  credit? — ^Yes. 
The  landlord  did  not  really  inquire  into  his 
circumstances  as  he  ought  to  have  done  before 
he  took  him.  If  he  had  inquired  into  his  liabilities 
or  the  cash  that  he  had,  he  would  not  have  taken 
him,  very  likely ;  but  as  he  had  token  him,  very 
likely  the  manure  merchant  credited  him. 

1451.  Therefore  you  think  that  the  fact  of  the 
law  of  distress  was  the  reason  why  this  man  was 
able  to  get  credit  ? — I  do  in  that  case. 

1452.  Have  you  considered  the  proposed  limita- 
tion of  the  law  of  distress,  for  instance,  to  one 
year,  and  what  do  you  think  would  be  the  effect 
of  that  ? — I  do  net  think  that  it  would  be  any 
great  benefit,  if  any,  to  have  it  limited  to  one 

0.82.  k2 


Mr.  l}2nt»0rAa#«ot<<— continued. 

year ;  the  fact  of  the  law  would  remain,  only  it 
would  be  limited  for  one  year,  as  I  take  it,  instead 
of  being  allowed  as  now  to  go  for  six  years,  and 
I  do  not  think  that  would  be  any  advantage  to 
the  tenant. 

1453.  Do  you  not,  then,  think  that  the  law  of 
distress  gives  a  certain  advantage  to  the  tenant, 
enabling  nim  to  get  credit  from  his  landlord  ? — I 
do  not  think  that  a  tenant  ought  to  get  credit 
from  his  landlords  The  view  that  I  take  of  it  is 
that  a  tenant  ought  not  to  go  into  a  farm  unless 
he  has  sufficient  capital  to  farm  it. 

1454.  But  the  fact  of  the  law  of  distress,  what- 
ever its  effeeta  may  be  as  regards  its  credit  with 
other  persons,  gives  him,  does  it  not,  a  certain 
anKmnt  of  cremt  with  his  landlord  ?  —  Yes,  I 
suppose  so. 

1455.  And  the  law  of  distress  enables  a  land- 
lord to  wait  a  little  for  his  rent? — Yes* 

1456.  In  yoor  opinion,  if  the  law  of  distress 
were  limited  to  one  year,  would  the  tenant  not 
be  deprived  of  that  advantage  which  he  now- 
enjoys  ? — Of  course  he  would  be  deprived  of  it 
for  a  longer  period  than  one  year. 

1457.  That  is  to  say,  a  landlord  would  no 
longer  have  any  inducement  to  allow  a  tenant  to 
hold  over  his  own  rent  for  more  than  one  year? 
— Quite  so. 

1458.  You  told  us  that  the  law  of  distress, 
in  your  opinion,  was  an  injury  to  the  credit 
of  the  tenant  in  his  dealings  with  numure 
merchants  and  other  persons;  do  you  dunk  that 
the  limitation  of  the  law  of  distress  to  a  year  or 
18  months  would  put  an  end  to  that  ixijury  to  the 
tenant  ? — No,  I  do  not  see  that  it  would. 

1459.  You  think  that  the  linutation  of  the  law 
of  distress  to  a  year  or  18  months  would  stUl 
leave  the  tenant  liable  to  the  injury  of  his  credit 
which  the  law  of  distress  at  present  causes  ?•— 
Yes,  I  do. 

1460.  But  you  think  that  in  the  present  stato 
of  things  the  ezistance  of  the  law  of  distress 
enables  a  landlord  to  be  forbearing  with  hig. 
tenant  as  regards  the  payment  of  rent ;  that  is  to 
say,  the  landloiTd  relying  upon  the  law  of  distress, 
can  give  a  tenant  time  f—ies. 

1461.  But  if  the  law  of  distress  was  limited  to 
one  year,  that  advantage  would  also  be  limited  ? 
— Quite  so. 

1462.  One  point  that   I  wish  to  ask  you  a 

auestion  about  is  this,  whether  you  do  not  think 
lat  the  limitation  of  the  rights  of  distress  to  one 
year  would  deprive  the  tenant  of  the  advantage 
he  at  present  enjoys  as  regards  his  landlord,  and 
not  improve  his  position  as  regards  the  other 
creditors  ? — I  quite  think  so. 

Mr.  Howard. 

1463.  You  stated  just  now  that  at  one  of  the 
meetings  at  which  you  attended  the  law  of  dis- 
tress was  discussed,  and  a  resolution  was  passed* 
That  was  a  meeting  of  the  Farmers'  Alliance  ? — 
Yes. 

1464.  How  many  meetings  have  you  attended 
at  which  resolutions  have  been  passed  upon  the 
subject? — That  one,  and  another  meeting,  which 
was  not  a  meeting  of  the  Farmers'  Alliance ;  I 
only  attended  one  meeting  of  the  Farmers'  Alli- 
ance, where  there  was  a  resolution  passed  specially 
on  the  abolition  of  the  law  of  distress. 
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Mr.  Howard — continued. 

1465.  But  baa  the  subject  attracted  more 
attention  during  the  past  three  or  four  years  than 
formerly  ? — Yes,  much  more. 

1466.  What  other  meetings  have  you  attended 
at  which  the  subject  was  discussed ' — A  meeting 
of  the  Callington  Platform,  a  meeting  which 
has  become  rather  notorious  throughout  the 
country. 

1467.  At  the  last  election,  do  you  mean?— 
Yes,  only  it  was  two  years  ago  that  we  discussed 
the  point. 

1468.  The  Callington  Platform  is  not  a  poli- 
tical association,  I  presume  ?  —  No,  it  was  a 
meeting  of  farmers ;  it  got  to  have  that  name 
from  Mr  Snell  and  many  other  pretty  eminent 
farmers  being  in  connection  with  it,  and  so  it  got 
the  name  of  the  Callington  Platform,  but  it  was 
really  a  meeting  of  agnculturalists  to  discuss  the 
points  with  resrard  to  the  abolition  of  the  law  of 
distress  and  the  game  laws,  and  two  or  three 
other  things. 

1469.  And  remedial  measures  ? — Yes. 

1470.  That  was  before  you  had  a  branch  of 
the  Farmers'  Alliance  in  Cornwall  ? — Yes,  about 
a  month  before  any  meetings  of  the  Farmers' 
Alliance  had  been  held  in  Cornwall  at  all. 

1471.  Has  it  been  discussed  at  agricultural 
meetings? — Certainly  it  has.  In  different 
farmers'  speeches  they  have  made  reference  to  it 
more  or  less. 

1472.  What  is  the  general  opinion,  so  far  as 
you  can  gather  in  your  neighbourhood,  upon  the 

auestion? — In  my  neighbourhood  I  feel  certain 
lat  they  go  in  for  total  abolition. 

1473.  You  expressed  an  opinion  to  the  Bight 
honourable  Chairman  as  to  the  guarantee  which 
a  landlord  had  in  the  valuation  of  the  tenant. 
Is  it  your  opinion  that  a  landlord  has  a  sufficient 
security  for  his  rent,  say  for  6  months'  or  12 
months'  rent,  in  the  amount  which  is  usually  due 
to  a  tenant  for  his  tillages  and  his  growing 
crops,  hay  and  straw,  and  other  matters? — Yes, 
ample  security,  I  should  think,  or  more. 

1474.  You  think  that  he  has  ample  security 
without  this  law  of  distress  for  6  months  or  12 
months  ? — Yes,  I  should  think  so. 

Sir  Massey  Lopes. 

1475.  When  is  it  usual  in  your  district  for 
tenants  to  go  in  and  out  of  farms? — At  Lady 
Day  and  Michaelmas, 

Mr.  Howard. 

1476.  Are  there  as  many  Lady  Day  takes  as 
Michaelmas  takes  ?— I  should  think  there  would 
be  rather  more  Lady  Day  takes  than  Michael- 
mas takes? — In  my  parish  9  out  of  10  are  Lady 
Day  takes. 

1477.  Would  a  landlord  enjoy,  in  your 
opinion,  greater  security  under  a  Lady  Day  take 
than  under  a  Michaelmas  take  ?— No,  I  ao  not 
know  that  he  would. 

1478.  You  spoke  of  a  certain  bidder  for  a 
particular  farm  as  a  man  of  straw ;  was  it  well- 
known  in  the  neighbourhood  that  he  was  a  man 
of  straw.  Yes ;  in  fact,  people  wondered  that  he 
went  over  the  farm. 

1479.  Are  the  Committee  to  understand  that 
in  your  opinion  the  law  of  distress  holds  out  a 


Mr.  Howard — continued, 
temptation  to  a  landlord  to  accept  a  tenant  with 
insufficient  means  ? — Yes,  I  certainly  think  that. 
1480.  Is  it  a  common  practice  in  the  county  of 
Cornwall  to  let  cows  in  the  way  you  spoke  of  ? — 
No.  In  the  very  western  part  of  Cornwall  they 
let  them  on  another  Dnnciple  altogether,  but  I 
do  not  know  very  much  about  it. 

Mr.  Duehham. 

14HL  I  think  we  understand  from  you  that 
you  consider  that  the  law  of  distress  creates  an 
undue  competition  for  farms  ? — Yes. 

1482.  In  the  case  of  those  300  acres  of  land 
on  which  a  sale  was  to  take  place,  was  that  a 
Lady  Day  take  ? — Yes. 

1483.  Then  that  would  bring  the  rent  to  be 
due  at  Michaelmas,  and  the  distress,  would  be 
levied  in  October? — Probably  that  would  be  so. 
There  is  one  point  which  I  should  mention,  that 
it  is  usual  in  our  neighbourhood  to  be  able  to 
take  the  rent  every  three  months,  and  I  do  not 
see  why  a  landlord  conld  not  take  bis  rent  at 
Midsummer,  or  at  Michaelmas,  or  at  Christmas, 
as  well  as  letting  it  go  half-yearly. 

1484.  But  in  this  case  the  usual  half-year's 
rent  was  not  paid  until  the  tenant  actually  adver- 
tised the  sale?— No. 

1485.  And  then  the  landlord  put  in  a  distress 
for  the  half-year's  rent  ? — Yes. 

1486.  And  that  distress  was  met  by  somebody 
advancing  the  money  ? — Yes. 

1487.  And  therefore  the  sale  took  place  as  it 
had  been  advertised  ? — Yes. 

1488.  And  the  landlord  then  had  300  acres  of 
land  thrown  upon  his  hands  ? — Yes. 

1489.  Of  what  value  would  the  crops  be  to  the 
landlord  that  he  would  grow  after  taking  posses- 
sion in  October  up  to  the  next  Lady  Day  ? — Of 
course  the  crops  that  he  would  grow  woula  not  be 
a  great  deal. 

1490.  And  the  proceeds  of  the  farm  would  be 
sold  off  at  the  sale  ?—  Yes. 

1491.  Consequently,  the  landlord  must  neces- 
sarily be  in  a  condition  of  losing  half  a  year's 
rent?— No,  he  would  not  be  that,  because  of 
course  the  tenant  could  not  remove  the  straw 
and  the  hay,  and  the  things  that  he  had  grown 
upon  the  farm. 

1492.  Was  not  that  all  sold  at  the  auction?— 
No,  the  tenant  cannot  sell  that;  the  landlord 
would  not  allow  a  tenant  to  remove  it  off  the 
premises  at  alL  It  was  only  the  live  stock  and 
the  furniture  that  the  tenant  had  a  sale  for,  be- 
cause he  could  not  sell  off  the  other  things ;  the 
landlord  would  not  allow  him  to  do  it. 

1493.  I  understand  you  to  tell  the  Committee 
that  the  hay  was  sold,  and  the  landlord  purchased 
it  ? — That  was  in  another  case. 

1494.  Then  it  was  merely  the  live  stock  that 
was  sold,  and  the  landlord  had  all  the  straw  left  t 
— Yes,  the  tenant  could  not  sell  the  straw,  and 
he  could  not  sell  the  hay.  There  is  a  clause  in 
almost  all  the  leases  in  our  neighbourhood,  pro- 
viding that  it  must  be  consumed  on  the  pre- 
mises. 

1495.  If  the  sale  took  place  in  October,  that 
would  have  given  suflBcient  time  between  the 
harvest  and  the  date  of  the  sale  for  the  tenant  to 
have  sold  all  his  corn,  and  removed  it? — It  would 
have  given  time,  but  he  did  not  do  it. 
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Mr.  Duckham — continued. 

1496.  You  mentioned  the  hardship  of  a  land- 
lord seizing  the  seeds  and  not  paying  the  seed 
merchant  tor  the  seeds^aiid  taking  full  benefit  of 
the  land  seeded  by  the  tenant? — Yes,  the  in- 
coming tenant  paid  the  landlord  for  those  seeds. 

1497.  If  that  was  all  that  the  landlord  had  for 
the  second  half-year's  rent,  it  would  be  but  a 
small  portion  of  the  money  that  he  ought  to  re- 
ceive, but  if  he  had  all  the  corn  that  grew,  that 
is  another  matter  ? — Quito  so. 

1498.  You  think  that  he  had  sufficient  com- 
pensation without  the  seeds  ? — Yes. 

1499.  Have  you  the  Agricultural  Holdings 
Act  in  operation  in  your  neighbourhood  ? — No. 

1500.  Is  compensation  given  for  acts  of  hus- 
bandry  ?  —  There  has  not  been  compensation 
given,  except  just  within  the  last  two  or  three 
years ;  it  is  beginning  to  be  introduced  now.  In 
the  lease  that  I  have  it  was  introduced  ahout 
two  years  ago ;  before  that  I  had  not  any  com- 
pensation. 

1501.  I  think,  in  reply  to  the  honourable 
Member  for  Kerry,  you  said  that  the  landlord 
would  have  to  pay  a  considerable  sum  for  different 
acts  of  husbandry ;  if  there  is  no  such  compen- 
sation the  landlord  would  not  have  to  pay  for  it ; 
is  that  what  you  mean  us  to  understand? — Under 
my  lease  now  the  landlord  would  have  to  pay  me 
because  I  have  this  compensation  clause,  and  it 
has  become  general  within  the  last  two  or  three 
years,  but  not  before  that. 

1502.  You  mean  that  it  is  becoming  general? 
— Yes,  it  is  becoming  general. 

1503.  fiut  where  there  is  no  such  compensation 
the  landlord  would  have  nothing  to  compensate 
him  for  the  loss  of  the  second  half-year  s  rent^ 
unless  it  was,  as  vou  state,  the  com  being  on  the 
ground  ? — Yes,  there  would  be  hay  and  straw^ 
and  green  crops. 

Mr.  Fellotoes. 

1504.  You  are  an  owner  of  land  yourself,  I 
think  you  said ;  have  you  ever  used  the  law  of 
distress  at  all  ? — No. 

1505.  Not  in  one  single  instance? — No;  in 
fact,  in  the  little  leases  that  I  write  out  myself  I 
do  not  put  in  that  clause  at  all. 

1506.  Did  you  notice  any  geqeral  feeling  on 
the  question  of  the  law  of  distress  in  the  county 
of  Cornwall  before  a  branch  of  the  Farmers' 
Alliance  was  started  in  that  county  ? — There  is  a 
more  general  feeling  becoming  apparent  in  the 
farmers'  minds  upon  the  law  of  distress  now  than 
there  was  two  or  three  years  ago. 

1507.  When  was  the  Farmers'  Alliance  branch 
started  ? — Two  years  ago. 

1508.  Therefore,  I  understand  you  to  say  that 
there  has  been  more  feeling  about  it  during  the 
last  two  years  than  there  was  before? — Yes. 

1509.  Can  you  tell  me  at  all  what  sort  of 
numbers  there  were  at  the  Farmers'  Alliance  meet- 
ing when  that  resolution  was  passed  unanimously? 
—1  should  say  from  300  to  400. 

Chairman. 

1510.  All  tenant  farmers? — I  could  not  say 
that ;  the  majority  were  tenant  farmers  no  doubt; 
there  were  many  of  them  strangers  to  me. 

Mr.  Fellawes. 

1511.  You  stated  just  now  that  a  tenant  ought 
not  to  get  credit  from  his  landlord,  and  you  abo^ 
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I  think,  said  that  you  let  a  farm  of  six  acres  ? —  ' 
Yes. 

1512.  In  a  small  holding  like  that  would  you 
not  be  willing,  by  reason  of  this  law  of  distress, 
to  extend  help  to  the  small  man  ? — I  do  not  see 
that  he  requires  it. 

1513.  In  the  case  of  a  man  who  has  risepa 
little,  and  has  scraped  money  together  to  occupy 
a  small  holding,  you  would  not  extend  to  him  any 
help? — No;  I  would  not  take  a  man  upon  a  small 
holding  or  a  large  one,  if  I  was  a  large  land- 
owner, unless  he  had  sufficient  capital.  I  should 
fully  ascertain  that  first.  I  have,  in  those  little 
cases  of  my  own,  fully  ascertained  what  capital 
a  man  has,  and  then  I  take  him. 

1514.  But  for  a  small  man,  in  a  bad  season, 
you  would  extend  no  help  to  him  whatever  by 
the  law  of  distress  ? — You  could  extend  help  to 
him  without  the  law  of  distress ;  and  I  do  not 
see  that  the  law  of  distress  is  the  only  means  of 
extending  help. 

1515.  You  might  as  the  landlord,  but  you  do 
not  know  that  the  other  creditors  would  ? — Pro- 
bably they  may  not.  Of  course  you  understand 
I  might,  perhaps,  lose  my  rents. 

1516.  Would  you  put  the  landlord  in  the  same 
class  with  all  the  other  creditors  ? — Yes. 

1517.  Although  he  is  the  absolute  proprietor 
of  the  soil,  and  the  soil  is  a  fixture,  vet  you 
would  put  him  in  the  same  category  with  all  the 
creditors? — Yes;  I  do  not  see  why  I  should 
give  him  any  preference.  I  should  give  him 
the  privilege  of  being  enabled  to  enter  upon  his 
land.  If  the  tenant  had  a  lease  for  12  years, 
and  after  the  tenant  had  been  in  two  years  he 

Sot  into  debt,  I  should  give  the  landlord  then 
le  privilege  of  being  able  to  enter  upon  his  land 
and  take  possession ;  not  that  the  tenant  should 
be  able  to  go  on  running  into  debt  for  ever.  I 
should  not  at  all  agree  to  that,  that  would  not  be 
fair  or  just  in  any  sense  of  the  word;  but  I 
should  give  the  landlord  the  power  of  being  able 
to  take  his  land  again  if  the  tenant  could  not 
pay  his  rent.  I  have  a  case  close  to  me  where 
the  landlord  is  poor,  and  the  tenant  pa^s  part  of 
his  rent  sometimes  three  months  before  it  is  due. 

1518.  In  the  second  sale  that  you  referred  to, 
which  was  ordered  by  the  tenant,  supposing  that 
that  had  not  come  to  the  knowledge  of  the  land* 
lord,  how  do  you  suppose  that  the  rent  would 
have  been  recovered? — I  suppose  under  the 
ordinary  common  law,  if  the  tenant  had  money 
enough  to  pay  it  at  all. 

1519.  What  did  you  say  that  the  creditors  got 
at  that  second  sale  ? — About  3*8  d.  in  the  pound. 

Sir  William  Hart  Dj/ke. 

1520.  With  reference  to  the  point  of  re-entry 
and  the  protection,  which  you  consider  the 
landlord  would  have  in  common  with  other 
creditors,  in  the  case  of  re-entry,  you  have  put 
one  or  two  cases  to  the  Committee,  and  I  will 
put  to  you  this  case,  supposing  a  tenant  enters 
upon  a  farm  and  farms  it,  we  will  say,  for  four 

Eears,  and  it  is  known  in  the  neighbourhood,  and 
is  landlord  discovers  that  he  is  getting  into 
debt,  and  he  observes  that  the  man  is  going  from 
bad  to  worse,  and  he  proceeds  to  re-enter,  1  think, 
from  the  statement  of  Mr.  Howard,  or  to  one  of 
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Sir  WiUiam  Hart  DyAe— coirtinued. 

*  the  members  of  the  Committee,  in  such  a  possible 
case  the  landlord  would  recover  his  rent  from 
the  crops  in  the  land,  or  from  the  other  proceeds 
of  the  larm,  and  that  from  such  a  source  you  con- 
sider that  he  would  be  able  to  get  his  rent ;  but 
in  the  result  do  you  think  that  the  landlord  would 
still  be  left  in  tlie  same  position  as  the  other 
creditors  with  reference  to  the  almost  entire  de« 
struction  of  the  food-producinff  power  of  the  land 
when  the  landlord  re-entered:  in  such  a  case 
would  you  propose  by  any  possibility  to  remune- 
rate the  landlord  for  the  very  grave  loss  that  he 
might  incur  from  the  state  of  the  holding  upon 
re-entry  in  comparison  with  the  state  of  the 
holding  when  he  let  it  to  the  tenant  ? — ^With 
regard  to  the  deterioration  of  the  holding,  if  the 
landlord  saw  that  the  farm  was  being  deteriorated, 
I  should  give  the  landlord  the  power  of  beins 
enabled  to  claim  damages  from  the  tenant ;  and 
in  case  he  continued  to  deteriorate  the  value  of 
the  farm,  the  landlord  should  have  the  power  of 
evicting  him. 

1521.  Do  not  you  think  that  it  would  be 
placing  the  landlord  in  a  most  unfair  and  in- 
vidious position  as  regards  his  tenant,  that  he 
must  be  put  in  this  position  from  month  to 
month,  so  as  to  be  watching  the  various  holdings 
on  his  estate,  to  see  whether  the  exact  point  had 
been  reached  when  he  might  evict  a  tenant  ? — 
No,  I  do  not  think  that  the  landlord  would  do 
so. 

1522.  You  think  that  it  would  create  no  diffi- 
culty ? — No,  I  should  not  think  so. 

1523.  Do  not  you  tiiink  that  any  political 
organization,  I  will  not  say  the  Farmers'  Alliance, 
because  it  is  always  stated  to  be  a  non-po4itic^ 
organization,  but  do  not  you  think  that  any  poli- 
tical organization  or  any  land  agitator  might  make 
a  very  powerful  handle  of  anything  of  the  kind 
if  there  were  constant  evictions  going  on  through- 
out the  country  of  this  arbitrary  nature  ? — I  take 
the  opposite  view;  I  think  it  would  tend  to 
make  the  tenants  good  farmers  instead  of  bad 
ones,  and  better  mrmers  than  they  are  now, 
especially  if  they  had  compensation  for  their  un- 
spent manures. 

1524.  Supposing  it  should  happen  that  there 
are  four  or  five  succeeding  years  like  the  past 
years,  and  that  there  should  be  cases  where  a  tenant 
nas  done  his  best  for  his  holding,  but  has  beencona- 
pletely  defeated  by  bad  weather  and  adverse  cir- 
cumstances over  which  he  had  no  control,  do  you 
think  that  still  your  remedy  would  be  a  valuable 
one  ;  do  you  think  that  it  would  be  a  good  thin^, 
for  instance,  throughout  this  country  that  land- 
lords, as  a  rule,  should  be  hurryine  their  tenants 
out  of  their  holdings  because  of  circumstances 
over  which  they  have  no  control  whatever ;  do 

Jrou  think  that  such  a  state  of  things  as  that  is 
ikely  to  conduce  to  the  benefit  of  agriculture 
generally,  or  the  food-producing  power  of  the 
country?— I  do  not  thmk  that  they  would  do 
that ;  I  think  we  have  had  sufficient  proof  during 
the  last  two  or  three  years  of  the  landlords  often 
acting  just  the  reverse ;  tiiey  have  been  encou- 
raging their  tenants  generally,  and  giving  them  a 
reduction  of  rent.  I  do  not  think  that  the  land- 
lords would  act  in  that  way. 

1525.  Provided  that  they  did  not  take  that 
remedy  for  the  difficulty,  again  may  I  ask  you 
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how  do  you  propose  ikksit  they  should  recover  the 
serious  loss  which,  under  the  circumstances,  they 
would  incur  ? — I  do  not  mean  to  say  but  wha^ 
they  would  have  power  to  do  it,  but  I  do  not 
think  that  they  would  do  it.  I  think  lliey  would 
have  that  confidence  in  their  tenants  that  they 
would  give  them  a  chance  to  go  on. 

1526.  But  I  am  supposing  that  the  landlord 
gave  his  tenants  in  each  case  the  chance  that  yon 
suggest ;  if  you  abolished  the  law  of  distress,  you 
say  that  the  landlord  would  be  left  in  the  same 
condition  ultimately  as  other  creditors  in  the 
event  of  re-entry  upon  his  laud ;  but  if  the  land- 
lord is  to  go  on  as  you  describe,  giving  his  tenant 
a  chance,  and  ruin  ultimately  comes  on  the  tenant, 
how  in  that  case  is  the  landlord  still  left  in  the 
same  position  as  other  traders? — The  view  I  take 
of  it  is  that  the  landlord  does  this  act  voluntarily ; 
he  allows  the  tenant  to  go  on,  not  putting  the 
law  of  distress  in  operation,  and  he  would  be  upon 
the  same  ground  as  a  trader  precisely.  That  is 
the  view  which  I  take  of  it.  I  may  not  exactly 
understand  your  question^  but  so  far  as  I  can  see 
through  it  I  think  that  would  be  my  answer. 

Mr.  Salt. 

1527.  Would  you  carry  your  mind  back  for  a 
moment  to  what  you  have  told  us  about  the  seed 
merchant*s  case.  I  think  you  told  die  honour- 
able Member  for  Bedfordshire  that  the  action 
which  was  taken  in  that  case  was  taken  under 
the  terms  of  the  lease? — The  action  taken  by  the 
landlord  was  by  distress,  because  the  tenant 
ordered  his  sale  for  his  goods. 

1528.  But  did  not  you  say  that  the  action  of 
the  landlord  in  re-entry  was  taken  under  the 
express  terms  of  the  lease?— The  sale  was  not 
held  under  the  lease,  but  the  right  of  re-entry 
upon  the  farm  was  taken  under  die  lease,  because 
the  tenant  was  insolvent;  that  was  the  point,  that 
the  tenant  became  insolvent.  There  is  a  clause 
in  the  lease  which  says  that  if  he  becomes  insol- 
vent the  landlord  shiJl  have  the  right  of  re-> 
entry  ;  then  he  re-entered,  and  those  seeds 
were  in  the  land  growing  which  the  outgoing 
tenant  had  never  paid  for,  but  which  the  land- 
lord took  with  the  rest  of  the  fimxi,and  made  the 
incoming  tenant  pay  for. 

1529.  But  the  action  of  re-entry,  which  wa» 
taken  by  the  landlord,  was  under  tlie  terms  of 
the  lease  ? — Yes,  the  re-entry  was. 

1530.  Then  I  do  not  quite  see  how  the  law  of 
distress  affects  that  question? — ^The  law  of  dis- 
tress gives  the  landlord  the  privilege  of  taking 
these  things,  and  of  entering  upon  the  farm  when 
the  tenant  becomes  insolvent;  in  llie  first  place, 
because  he  gets  behind  in  his  rent,  and  the  land- 
lord takes  me  privilege  of  having  a  sale;  and 
then,  after  that,  he  takes  the  privilege  of  coming 
in  under  the  clauses  in  the  lease. 

1531.  You  say  that  landlords  are  often  in 
error  in  trusting  tenants  without  capital ;  do  not 
you  think  that  seed  merchants,  and  manure  mer- 
chants, and  other  traders,  ought  to  exercise  as 
much  caution  as  landlords? — Very  likely  they 
ought  to. 

1532*  You  also  say  that  landlords,  in  conse- 
quence of  the  law  of  distress,  very  often  take 
tenants  with  very  small  capital,  or  with  no 
capital  at  all  ? — I  know  several  cases  where  they 
have  done  so. 
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1533.  Is  not  that  a  reason  why  seed  merchantB 
and  others  should  be  especially  cautious  in  trust- 
ing tenants^  to  ascertain  that  they  have  got 
capital? — I  quite  believe  that  seed  merdiants 
and  manure  merchants  are  not  sufficiently  care- 
ftd,  but  they  want  to  do  all  the  trade  they  pos- 
sibly can^  and  sometimes  they  are  not  sufficiently 
careful  in  inquiring  whether  the  tenant  has  capital 
or  whether  he  has  not. 

1534.  Therefore,  sometimes  a  merchant  loses 
his  money  not  in  consequence  of  the  law  of  dis- 
tress, but  in  consequence  of  his  own  want  of 
care  ? — Sometimes  that  may  be  the  case  ;  but 
where  the  law  of  distress  is  put  into  operation 
in  cases  like  that,  of  course  they  lose  their  money 
because  of  the  law  of  distress. 

1535.  But  when  they  made  the  advances,  were 
they  not  aware  of  the  existence  of  the  law  of 
distress  ? — Yes. 

1536.  Therefore,  a  trader  who  is  a  prudent 
trader  knows  perfectly  well  what  he  is  about,  does 
he  not  ? — Yes. 

1537.  You  say  that  a  landlord  in  letting  a  farm 
ought  always  to  choose  tenants  with  capital:  I 
want  to  know  whether  in  all  cases  he  can  find 
tenants  with  capital  to  take  his  farm? — I  can  say 
that  in  our  neighbourhood  I  firmly  believe  he 
can ;  I  cannot  answer  for  other  neighbourhoods. 

1538.  Would  you  consider  this  question  of  a 
man  having  capital  or  not  having  capital,  where 
a  father  who  has  money  puts  a  son  into  a  small 
farm  to  begin  business,  the  son  of  course  being 
entirely  dependent  upon  the  fadier? — In  that- 
case  it  is  usual  in  our  neighbourhood  for  the 
father  to  become  a  joint  tenant  with  the  son.  I 
know  many  cases  of  that  kind. 

1539.  That  is  the  usual  practice  in  your 
neighbourhood,  is  it  ? — Yes. 

1540.  You  speak  only  of  your  own  neighbour- 
hood?— Yes,  of  my  own  district. 

1541.  Assuming  that  that  were  not  so,  would 
not  it  be  a  legitimate  caae  of  a  man  beginning  a 
farm  with  a  small  capital  and  requiring  assistance 
from  the  landlord? — No;  I  take  it  ^at  in  that 
case  he  would  get  assistance  from  his  father,  if  he 
wanted  it.  In  my  own  case,  when  I  began  iarm- 
ing,  my  father's  name  was  on  the  lease  as  well  as 
my  own ;  and  after  some  time,  as  I  did  not  get 
on  with  the  farm  as  I  ought  to  have  done,  he 
advanced  me  money,  which  1  repaid.  I  did  not 
go  to  my  landlord  for  it 

1542.  Your  father  was  fortunately  in  a  con- 
dition to  find  you  actual  cash  to  go  on  with  ? — 
Yes. 

1543.  But  it  very  often  happens  that  a  father 
is  not  in  a  position  to  find  his  son  much  cash,  but 
he  helps  him  with  stock  or  horses  for  working 
the  farm,  and  so  forth  ? — Yes  ;  but  that  amounts 
to  the  same  thing. 

1544.  Not  quite,  ^oee  it  ? — If  I  was  short  of 
stock,  I  would  as  soon  have  stock  as  have  cash 
to  buy  it  with ;  I  do  not  see  that  tbit  makes 
very  much  difierence. 

Colonel  Brise. 

1545.  You  speak  from  your  experience  chiefly 
in  your  own  locality ;  in  your  locality  are  the 
farms  chiefly  arable  or  grass  lands  ^ — Mixed. 

1546.  About  half-and-half  would  you  say  ? — I 
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should  say  there  was  rather  more  arable  on  the 
farms  than  grass  land.  But  we  have  really  a 
mixed  farming;  it  is  not  dependent  upon  com, 
and  it  is  not  dependent  upon  bullocks  or  sheep ; 
we  are  mixed,  generaUy  speaking. 

1547.  Have  you  no  small  farms  under  50 
acres  ?  —  Yes,  we  have  several  of  that  class 
that  are  owned  by  the  occupiers. 

1548.  You  would  call  50  acres  a  small  farm, 
would  you  not? — Yes. 

1549.  You  underlet  some  of  your  own  land, 
I  think  you  said  I — Ye&  ;  but  titat  is  my  own 
land ;  not  land  that  I  rent. 

1550.  Then  you  let  some  of  your  own  land  as 
a  landlord  ? — Yes. 

1551.  And  I  think  you  said  that  when  your 
tenant  might  wish  to  leave  the  occupation  of  his 
land,  you  allow  him  to  do  so  on  paying  you 
compensation,  as  I  understand  ? — No,  1  have  had 
to  pay  him  compensation  for  all  unspent  manure. 
Only  now,  at  Lady-day,  a  man  left  a  piece  of 
ground  that  he  was  farming  in  that  way.  He 
came  to  me  about  a  fortnight  before  Lady-day, 
and  he  asked  to  be  allowed  to  give  it  up  at  Lady- 
day,  as  he  was  going  to  live  about  three  or  four 
miles  away,  and  it  was  rather  inconvenient  for 
him  to  keep  it  on.  I  said,  "  Very  well,  you  can 
give  it  up  if  you  like."  He  then  said,  "  I  have 
put  so  much  manure  on  the  land,  perhaps  vou 
will  allow  me  something  for  that;'*  and  I 
did  so. 

1552.  You  mentioned  the  case  of  rent  being 
r^sed  in  consequence  of  persons,  who  were  men 
of  straw,  oflering  more  rent  than  the  old  tenant  ? 
— No,  it  was  not  the  old  tenant ;  the  farm  was 
offered  by  tender,  and  the  old  tenant  did  not 
take  it  again. 

1553.  Had  the  landlord  any  means  of  ascer- 
taining that  the  men  who  made  those  offers  were 
only  men  of  straw? — It  was  known  that  they 
were  men  of  straw. 

1554.  Had  the  landlord  means  of  ascertaining 
that  they  were  men  of  straw  ? — Yes ;  the  land- 
lord or  the  agent,  which  is  a  similar  thing,  knew 
that  they  were  men  of  straw . 

1555.  You  say  that  these  were  men  of  straw, 
and  you  say  Uiat  one  of  them  had  300  L  lent  him 
by  his  uncle,  and  200  L  by  his  sister  and  other 
relations ;  in  fact,  he  had  sufficient  capital  lent 
him  by  his  relations,  and  yet  you  say  he  was  a 
man  of  straw ;  how  is  a  man  to  get  capital  lent 
him  by  his  relations  or  his  own  fEunily  unless 
they  have  confidence  in  his  industry  ? — I  think 
that  a  man  who  takes  a  farm  should  be  in  a 
position  to  say,  "  I  have  so  much  money  of  my 
own ; "  but  this  man  was  not  in  a  position  to  say 
that  at  all ;  h%  had  no  money  of  his  own ;  and  if 
he  said  that  he  had  money  of  bis  own,  it  was 
telling  a  downright  untruth.  This  man  really 
went  into  the  farm  without  anything,  and 
he  borrowed  money  at  the  time  he  went  in,  and 
as  he  wanted  money  to  keep  himself  on  his  legs, 
so  he  would  boiTow  it. 

1556.  But  he  got  the  money  from  his  own 
family? — Yes. 

1557.  If  you  were  in  the  position  of  a  land- 
lord, and  a  youn^  man  came  to  you  to  hire  a 
farm,  and  his  uncle  came  with  him,  and  said,  ^'  If 

ou  let  this  man  take  your  farm,  I  will  see  that 
e  has  the  necesssary  capital,"  would  not  you 
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think  that  sufficient ;  tirould  you  call  that  man  a 
man  of  straw  ? — No,  but  then  1  should  have  the 
father's  or  the  uncle's  name  included  in  the  lease 
as  the  tenant  of  that  farm. 

1558.  That  is  a  matter  of  opinion ;  perhaps  all 
landlords  would  not  be  so  exacting  ? — In  fact, 
I  know  that  that  is  what  is  usual  in  our  neigh- 
bourhood. 

1559.  In  the  case  that  you  have  given  us  of  a 
tenant  who  had  only  occupied  a  farm  for  seven 
months,  and  the  landlord  put  in  a  distress  for  six 
months,  did  he  lose  the  other  six  months'  rent 
that  was  accruing  at  the  time  ? — I  do  not  know 
anything  about  that.  I  presume  that  he  got 
paid  for  it,  because  there  would  not  be  3J-  rf.  on 
the  farm  to  come  to  the  other  creditors  otherwise. 
The  landlord  would  make  sure  of  his  rent  first. 

1560.  It  seems  to  me  that  this  is  a  case  in 
which  the  other  creditors  got  the  advantage  of  the 
landlord  ;  they  put  in  an  execution  before  the 
whole  year's  rent  was  due,  and  the  landlord  only 
gets  half  a  year's  rent ;  is  not  that  so  ? — No ;  you 
observe  there  were  the  hay  and  the  straw,  and 
those  other  things  that  were  left  on  the  farm,  to 
come  to  pay  the  landlord  for  the  other  half 
year's  rent.  That  could  not  be  sold,  and  it  was 
not  removed  ;  it  was  only  the  live  stock  and  the 
furniture  that  were  sold. 

1561.  But  the  other  creditors  got  everything 
that  there  was  to  sell,  did  they  not  ? — If  you 
like  to  put  it  in  that  way ;  but  all  that  they 
really  got  from  the  sale  was  3 J  rf.  out  of  every  1  /. 
that  was  owing  to  them ;  whereas  the  landlord 
got  the  whole  of  his  money. 

1562.  And  that  would  be  half  a  year's  rent  ? 
— I  will  not  be  certain  how  long  the  rent  was 
for,  but  he  was  paid  certainly  for  half  a  year's 
rent ;  and  then  I  say  there  were  other  things 
left  on  the  farm,  in  the  shape  of  hay  and  straw, 
and  things  of  that  kind,  which  could  not  be  re- 
moved, and  which  I  think  which  might  make  the 
landlord  right  for  the  other  half  year.  I  have  not 
a  doubt  of  that  in  my  mind. 

1563.  In  answer  to  a  question  from  the 
honourable  Member  for  Bedfordshire,  I  think 

iron  said  that  without  the  law  of  distress  the 
andlord  would  in  most  cases  be  able  to  take  care 
of  himself,  and  that  there  w«uld  always  be  suffi- 
cient on  the  farm  in  the  way  of  hay  and  straw, 
and  so  on,  for  twelve  months'  rent,  even  if  the 
law  of  distress  were  abolished  ? — What  I  should 
like  to  see  would  be  this,  that  the  rent  should 
be  paid  every  three  months*  I  do  not  see  why  a 
tenant  should  not  pay  every  three  months,  as 
well  as  every  six  months.  In  fact,  I  know  many 
cases  where  it  is  provided  for,  and  in  some  cases 

{)aid  in  that  way ;  and  I  do  not  see  at  all  why  the 
andlord  should  run  the  risk  of  losing  six  months' 
rent.  If  he  felt  inclined  to  have  his  rent  monthly 
he  could  do  it,  but  I  do  not  think  there  is  any 
necessity  for  that  if  he  has  really  good  tenants 
upon  his  farm,  and  they  pay  their  rent  every  three 
months.  If  he  has  conndence  in  them  he  might 
let  them  go  on  six  months  if  he  liked,  or  more  ; 
but  iJiat  IS  the  view  th^t  I  take  of  it. 

1564.  Supposing  that  a  tenant  owes  twelve 
months'  rent,  and  supposing  that  the  landlord 
delayed  to  put  in  a  distress  for  three  months 
after  the  rent  was  due,  would  there  not  probably 


Colonel  iBri#e— continued. 

be  very  little  left,  if  anything,  upon  the  farm  at 
that  time  ? — Yes,  very  likely  that  would  be  so. 

1565.  Then,  in  all  probability,  the  answer  that 
you  gave  to  the  honourable  Member  for  Bedford- 
shire would  not  be  the  case ;  there  would  not  be 
anything  left  on  the  fietrm,  unless  the  landlord 
seized  immediately  upon  one  year's  rent  becom- 
ing due  ? — I  think  you  have  put  it  rather  longer 
than  Mr.  Howard  did,  you  put  it  at  fifteen 
months,  whereas  Mr.  Howard  put  it  from  six  to 
twelve  months ;  there  is  a  considerable  differ- 
ence, you  know,  in  that.  I  think  it  would  be 
sufficient  to  say  from  six  to  twelve  months;  but 
when  you  get  on  to  fifteen  months  that  is  another 
matter. 

1566.  You  said  that  bankers  did  not  give 
farmers  so  much  credit  as  they  did  other  people; 
is  that  so  in  your  part  of  the  country  ? — Bankers 
charge,  I  believe,  a  higher  percentage  to  farmers 
as  a  rule  for  lending  them  money  than  they  do 
to  some  other  borrowers. 

1567.  Have  you  any  evidence  about  that? — 
No,  I  have  no  evidence  about  it,  but  that  is  what 
r  think. 

1568.  In  your  opinion,  would  there  be  fewer 
competitors  for  farms  if  the  law  of  distress  were 
abolished  ? — Yes. 

1569.  For  large  farms  and  for  all  farms? — 
Yes,  for  all  farms. 

1570.  For  large  farms  as  well  as  small  farms  ? 
— I  do  not  know  that  there  would  be  less  com- 
petition for  small  farms,  because  I  believe  that 
a  good  many  men  that  are  now  occupying  large 

•farms  would  be  then  in  competition  for  smaller 
ones.  I  think  that  there  would  be  rather  less 
competition  for  large  farms  than  for  small  farms. 

1571.  One  of  the  witnesses  that  we  have  had 
before  us  gave  evidence  to  the  efiect  that  the 
abolition  of  the  law  of  distress  would  increase 
the  demand  for  small  occupations ;  is  that  your 
opinion  ?  —  I  say  probably  it  might. 

1572.  Then  that  would  also  increase  the  rents 
of  small  occupations,  according  to  your  theory  ? 
— Probably  it  might;  I  would  not  say  so  for 
certain,  but,  in  the  first  place,  I  am  not  exactly 
sure  that  the  competition  for  small  farms  would 
be  very  largely  increased,  because  now  there  is 
a  great  competition  for  small  farms  with  those 
men  of  straw,  as  I  call  them.  If  the  law  of  dis- 
tress was  abolished,  those  men  of  straw  would  be 
struck  out  of  the  way,  and  there  would  be  sub- 
stantial men  put  in  their  place  to  compete,  so 
that  whether  that  would  make  up  for  the  loss  of 
the  men  of  straw  or  no  I  do  not  know ;  that  is 
a  mere  matter  of  calculation. 

1573.  You  think  that  the  landlord  ought  not 
to  have  any  preference  over  any  other  creditors 
of  the  tenant  ? — I  think  not ;  I  oo  not  see  why 
he  should. 

1574.  Do  you  think,  also,  that  a  farmer  ought 
not  to  be  allowed  to  borrow  money  beyond  the 
value  of  his  assets ;  do  you  think  that  that  is 
unadvisable  ?— Certainly  I  think  it  is  most  unad- 
visable  that  he  should  do  so. 

]  575.  And  one  reason  why  you  wish  for  the 
abolition  of  the  law  of  distress  is  that  he  should 
not  be  able  to  do  so? — I  do  not  know  that  the 
abolition  of  the  law  of  distress  would  make  very 
much  difference  to  him. 

1576.  The  argument  that  we  have  heard  from 
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yourself  and  others  is,  that  the  law  of  distress 
enables  farmers  who  have  not  sufficient  capital  to 
compete  for  farms,  and  enables  them  to  get  more 
credit  than  they  are  entitled  to  ? — It  enables  them 
to  get  into  farms  which  they  ought  not  to  be  occu* 
pying ;  that  is  one  point  with  me. 

1577,  Therefore,  you  think  that  they  ought 
not  to  have  credit,  and  that  it  is  not  a  wholesome 
thing  for  them  to  have  credit  riven  to  them 
beyond  the  value  of  their  assets  ? — Yes,  that  is 
my  idea. 

Mr.  Bidden. 

1578.  You  think  that  if  this  law  were  abolished 
landlords  might  reasonably  ask  for  their  rents 
every  quarter? — Yes, 

1679.  Do  not  you  think  that  the  general  body 
of  farmers  in  the  country  would  object  to  paying 
quarterly  rents  more  than  they  do  to  this  law  ? — 
They  would  not  in  my  neighbourhood,  I  feel 
sure. 

1580.  Have  you  ever  made  a  calculation  of 
what  per-centage  of  farmers  are  concerned  in  the 
l&w  ot  distress  ? — No. 

1581.  Do  you  think  that  1  in  100  has  ever  been 
directly  concerned  in  the  law  of  distress,  or  has 
experienced  any  hardship  through  it  ?  ^Perhaps 
not. 

1582.  Do  not  you  think  that  the  disadvantage 
that  the  99  will  experience  by  paying  theiir  rent 
quarterly  would  be  far  greater  than  the  incon- 
venience that  the  1  in  100  has  ever  experienced 
from  the  law  of  distress  ? — I  do  not  see  that  there 
is  any  disadvantage  in  paying  your  rent  every 
three  months. 

1583.  Do  not  you  think  that  it  would  be  incon- 
venient to  many  farmers  to  pay  their  rent  quar- 
terly?— No,  I  do  not  think  it  would.  Those 
farmers  who  have  sufficient  capital  to  farm  their 
farms,  I  believe,  would  as  soon  pay  it  every  three 
months  as  pay  it  every  six  months. 

1584.  Surely  three  months'  credit  is  worth 
something;  your  banker  would  have  a  better 
respect  for  you,  as  you  would  keep  a  heavier 
balance  with  him  ? — It  may  be  so,  but  that  is  not 
the  only  thing. 

1585.  Do  you  think  that  the  law  of  distress  as 
it  now  stands  diminishes  a  man's  credit  elsewhere  ? 
—Yes. 

1586.  And  yet  with  the  law  of  distress  existing 
you  tell  us  of  a  case  in  which  a  man  took  a  farm 
with  nothing  of  his  own  ?— Yes. 

1587.  Surely  he  could  not  have  been  worse  off 
imyhow,  for  according  to  your  evidence  to  took 
it  without  a  penny,  and  yet  other  people  gave 
him  credit ;  so  that  the  law  of  distress  did  not 
alter  his  case  a  great  deal,  for  his  friends  lent  him 
the  money  upon  it? — In  this  case  the  man  had  a 
farm  of  his  own,  which  he  mortgaged  to  the  bank ; 
that  was  how  he  got  the  money,  but  he  mortgaged 
it  so  deeply  that  really  he  was  not  worth  any- 
thing. 

1588.  He  kept  on,  did  he,  what  should  have 
been  his  own  farm,  so  to  speak? — No;  he  mort^ 
gaged  his  own  farm,  and  he  mortgaged  it  so 
deeply,  that  he  was  not  worth  anything,  and  he 
took  this  other  farm. 

1589.  Still  he  must  have  had  the  command  of 
ready  capital  somewhere  to  have  got  into  the 
other  farm  ?  —He  got  the  rest  of  the  money  from 
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his  brothers  and  sisters,  as  I  mentioned  just  now, 
and  his  parents,  I  think  it  was. 

1590.  Then  this  law  of  distress  did  not  pre- 
vent him  getting  sufficient  money  to  take  the 
farm  ? — No  ;  I  do  not  mean  to  sav  that  the  law 
of  distress  prevented  him  from  aointj  that,  but 
it  shows  that  the  landlord  is  enabled  to  take  a 
man  who  really  was  not  fit  to  farm  the  place. 

1591.  You  spoke  about  some  seeds  sown;  did 
the  landlord  absolutely  make  a  profit  out  of  those 
seeds  that  had  been  sown  ? — I  believe  he  did. 

1592.  And  you  think  that  he  did  not  allow 
anything  for  them  when  he  took  possession  of 
the  farm? — He  did  not  allow  anytning  to  the 
outgoing  tenant,  and  he  made  the  incoming 
tenant  pay  for  them. 

1593.  Did  he  allow  anp^thing  to  the  trustee  in 
bankruptcy  of  the  outgoing  tenant?— I  believe 
he  did  not. 

1594.  Then  you  think  that  he  really  made  a 
profit  of  it? — I  think  he  did. 

1595.  You  were  speaking  about  meetings  where 
they  were  unanimous  in  recommending  the  total 
abolition  of  the  law  of  distress ;  were  they  called 
by  the  Farmers'  Alliance  ? — Yes. 

1596.  And  in  support  of  their  own  programme  ? 
— One  meeting  was,  and  the  other  was  not ;  it 
was  held  before  we  had  any  Farmers'  Alliance  in 
Cornwall  at  all. 

1597.  The  other  was  called  by  the  farmers? — 
Yes. 

1598.  We  know  that  that  is  one  of  the  great 
items  in  their  programme;  and  of  course  the 
members  of  the  alliance  would  all  attend  there 
and  do  their  utmost  when  the  meeting  of  the 
alliance  was  called? — Certainly;  but  the  other 
meeting  was  held,  as  I  said,  just  now  before  the 
alliance  was  formed. 

1599.  Then  the  other  meeting  was  not  a 
meeting  which  we  should  term  an  alliance 
meeting? — No;  that  was  before  the  Farmers' 
Alliance  meeting ;  perhaps  there  were  not  more 
than  five  or  six  members  of  the  Farmers'  Alliance 
there. 

1600.  You  had  a  Farmers'  Alliance  meeting 
afterwards  ? — Yes. 

1601.  Then  the  other  meeting  was  something 
of  a  club? — The  other  meeting  was  called  by 
certain  leading  farmers  who  took  an  interest  in 
agricultural  matters,  and  they  felt  that  they  had 
grievances,  and  they  wanted  to  air  them. 

1602.  And  thev  passed  a  resolution  in  favour 
of  abolishing  the  law  of  distress? — Yes. 

1603.  Was  that  unanimous,  do  you  remember  ? 
—Yes. 

1604.  Did  they  have  a  discussion  upon  it? — 
Yes. 

1605.  How  long  ago  was  that? — Two  years 
and  a  half,  I  expect. 

1606.  Do  you  know  whether  in  your  neigh- 
bourhood the  feeling  about  this  matter  has  altered 
at  all  during  the  last  two  years? — The  general 
feeling  in  our  neighbourhood  within  the  last  two 

} rears  upon  the  law  of  distress  is  much  more  en- 
ightened  than  it  was.  We  are  much  more  en-« 
lightened  on  the  subject  then  we  were.  The 
general  feeling  now  is  that  we  wish  to  abolish  it. 

1607.  Was  not  that  so  two  vears  back? — The 
farmers  had  not  so  much  thought  of  it ;  they  had 
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not  reftlly  experiesced  then  that  tlie  kw  of  di^ 
tress  was  doing  damage. 

Sir  Gabriel  GoUney. 

1608.  Yon  say  that  farmers  are  becoming 
mnch  more  enlightened  of  late.  I  suppose  on 
that  account  you  have  thought  this  subject  out 
yourself? — So  far  as  my  feeble  mind  would  allow 
me. 

1609.  Have  you  ever  thought  out  what  the 
origin  of  rent  is,  that  the  landlord  provides  the 
land  and  the  tenant  his  skill  and  capital,  and 
they  each  take  a  share  of  the  produce? — I  do  not 
exactly  understand  you. 

1610.  In  some  countries,  as  in  this  country, 
j^ears  ago,  when  a  man  let  land  instead  of  letting 
it  for  money,  he  received  in  return  for  giving  up 
the  land  a  portion  of  the  produce  of  it  which,  in 
the  course  of  time,  became  commuted  into  a 
money  sum  ? — 1  do  not  know  anything  about  that. 

1611.  Supposing  that' I,  letting  you  a  farm, 
instead  of  asidng  you  400  /,  a-year  rent,  ask  you 
to  give  me  so  many  bushels  of  corn  and  so  many 
head  of  cattle,  would  not  that  be  a  fair  way  of 
dealing  ? — I  do  not  know  why  it  should  not  oe. 

1612.  How  do  you  calculate  the  rent  of  a  farm, 
is  not  the  ordinary  way  of  estimating  the  value 
of  a  farm,  the  rent  of  it  according  to  the  produce 
it  produces  or  can  be  made  to  produce  ? — Yes. 

1613.  There  is  no  other  way,  is  there,  in  the 
ordinary  acceptation  of  land  agents  and  farmers 
too.  When  you  go  to  take  a  farm  you  estimate 
how  many  bushels  of  wheat  it  will  grow  and  how 
many  head  of  stock  it  will  carry;  that  is  the 
process,  is  it  not  ? — Yes,  I  believe  so. 

1614.  If  that  is  the  process,  the  landlord  would 
expect  to  take  a  certain  amount  of  money  or  a 
certain  return  of  that  stock  and  wheat  for  his 
share  of  the  partnership.  Supposing  you  had 
gone  so  far  as  that  in  your  ctdculations,  that  this 
particular  farm  would  produce  so  many  bushels 
of  corn,  and  carry  such  a  number  of  head  of 
cattle,  the  landlord  finding  the  land  and  the 
tenant  the  capital  and  skill,  would  it  be  anything 
unreasonable  that  the  landlord  should  say. 
Instead  of  giving  me  money,  give  me  such  and 
such  a  portion  of  that  produce,  on  which  rents 
are  ordinarily  based? — I  do  not  think  that  there 
would  be  anything  unreasonable  in  it,  but 
never  heard  of  such  a  case  as  that. 

1615.  Supposing  a  man  made  that  proposition 
to  you,  woula  you  be  able  to  consider  it  r — I  do 
not  care  very  much  about  partnership. 

1616.  Have  you  not  ever  heard  of  a  farm 
being  let  on  a  corn-rent? — No,  not  in  our  neigh- 
bourhood ;  I  have  never  heard  such  a  thing  in 
my  life  as  that 

1617.  Have  you  never  heard  that  the  rent 
should  be  regulated  according  to  the  price  of 
com  ? — No,  I  never  heard  that,  except  with  re- 
gard to  tithes,  of  course. 

1618.  You  say  that  you  never  heard  of  a  &rm 
being  let  according  to  the  average  price  of  com? 
—No. 

1619.  Or  on  the  average  price  of  any  other 
commodity  ?— No. 

1620.  Have  you  any  ecclesiastical  property  in 
your  neighbourhood,  church  property? — xes, 
there  are  two  or  three  church  farms. 


Sir  Gmhrkl  GoUMy^-<xmtiniied. 

1621.  Have  you  any  leases  held  under  church 
oommunities  there  ? — I  do  not  know. 

1622.  Then  you  do  not  know  whether  thoee 
farraa  have  ever  been  let  on  com  averages  ?— I 
do  not  know« 

1623.  Assuming  that  a  person  was  to  let  a 
farm  to  you,  or  enter  into  a  contract  with  you,  he 
finding  the  land  and  you  finding  the  skill  and 
labour,  making  it  a  partnership,  would  there  be 
anything  wron^  in  that?— No,  there  would  be 
nothing  wrong  m  that. 

1624.  Supposing  I  said  to  you,  You  find  tiie 
skill  and  labour  and  I  find  the  land ;  this  is  esti- 
mated t«>  carry  40  head  of  stock,  give  me  a  cer- 
tain proportion  at  the  end  of  the  year ;  supposing 
that  was  done,  what  right  would  an  outside  cre- 
ditor of  either  of  us  have  to  come  in  and  inter- 
fere with  either  of  us  ? — He  would  have  no  ri^^t 
to  interfere  between  you  and  me ;  but  then,  as  I 
take  it,  we  should  be  both  liable  to  liie  creditor 
for  any  expense  that  we  might  go  into ;  I  take  it 
that  we  should  be  partners  then. 

1625.  Supposing  a  man  said.  You  find  all  the 
skill  and  capital,  and  I  will  find  the  land,  and  I 
am  to  have  a  certain  proportion  oi  the  stodc  at 
the  end  of  the  year;  would  that  be  a  regular  part- 
nership?— I  sMuld  call  it  a  partnersh^ 

1626.  Take  another  illustration.  Supposing  a 
man  farms  a  quantity  of  underwood,  and  a  man 
who  niakes  up  hurdles  says,  you  shall  have  one- 
tenth  of  all  the  hurdles  that  I  make,  and  I  will 
take  the  wood  for  the  lot;  would  not  that  be 
equivalent  to  a  rent? — Yerj  few  hurdles  are 
made  in  our  part  of  the  country. 

1627.  They  catch  fish  in  Comwall ;  is  not  this 
the  arrangement  between  the  shipowner  and  the 
fisherman,  thatone  man  finds  the  snip  and  the  other 
finds  the  skill  and  the  nets,  and  that  the  owner 
of  the  ship  gets  a  certain  quantity  of  the  fish  that 
are  caught  ? — I  do  not  know  that. 

Mr.  Pease. 

1628.  I  understand  that  you  are  for  total 
and  immediate  abolition  of  the  law  of  distress? — 
That  is  what  I  should  propose. 

1629.  What  do  you  mean  by  immediate? — 
Within  a  reas<mable  time. 

1630.  What  is  a  reasonable  time? — Say  two 
years. 

1631.  How  do  you  think  that  that  would  affect 
many  of  the  small  farmers  who  are  in  arrears  at 
the  present  time,  whose  rents  have  been  held  over 
by  their  landlords  in  order  to  help  them  through 
the  bad  times  and  into  better  times ;  would  not  it 
be  very  hard  upon  them  ? — Yes ;  perhaps  it  may 
be. 

1632.  But  still  you  think  it  would  be  right  ?— 
X  es. 

1633.  You  say  that  you  are  a  member  of  the 
Farmers'  Alliance;  do  you  hold  office  in  the 
Farmers'  Alliance  ? — A  secretaryship. 

1634.  Is  that  an  honorary  secretaryship? — 
Yes. 

1635.  You  are  not  remunerated  at  all  for  your 
services? — No. 

1636.  Of  course  they  pay  your  travelling  ex- 

?eiises  from  meeting  to  meeting,  and  ao  on? — 
'hey  have  paid  my  travelling  expenses  on  two 
occasions. 
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1637.  Thej  do  not,  m  a  role? — No;  they  have 
only  done  so  twice. 

1638.  Is  it  a  custom  in  Cornwall  for  farms  to 
be  let  by  tender  ? — 6<nng  into  my  own  parish^  I 
might  say  that  the  majority  hare  been  let  by 
tCMer  widiin  my  remembrance. 

1639.  How  many  farms  have  been  let  within 
your  remembrance  by  tender  ? — We  have  a  neat 
many  farms  in  our  parish ;  our  parish  is  lUKmt 
9>000  acres,  so  that  I  can  scarcely  remember. 

1640.  Are  any  of  the  farms  on  Lord  Bobartes' 
estate  let  by  tender? — I  do  not  know  that;  they 
are  far  away  from  me. 

1641.  The  Duke  of  Cleveland  is  near  you,  is 
he  not? — No ;  Sir  William  Call  had  property  in 
the  pwrish. 

1642.  Had  he  any  let  by  tender? — Yes.  it  had 
been ;  but  now  it  belongs  to  the  Prince  of  Wales, 
who  bought  it  about  two  years  ago. 

1643.  Is  it  let  by  tend(br  now  ? — No. 

1644.  It  was  for  a  long  time  in  the  hftnds  of 
trustees  for  Sir  William  Call,  was  it  not? — 
Yes. 

1645.  And  things  were  not  in  a  very  satis- 
factory state  at  all  ?-No. 

1646.  So  that  it  cannot  be  taken  as  a  fair 
average  specimen  of  the  way  in  which  land  is 
dealt  with  in  Cornwall  ? — There  are  other  land 
owners  in  the  parish  who  let  by  tender,  I  be- 
lieve, but  the  Duke  of  Bedford  never  lets  land 
by  tender. 

1647.  In  a  case  where  a  farm  is  not  let  by 
tender,  is  not  the  rent  fixed  by  the  agent  ? — ^I 
presume  it  is,  generally. 

1648.  Therefore  it  does  not  matter  if  the  rent 
is  a  fixed  rent ;  it  is  raised  or  depressed  by  the 
number  of  people  applying  for  the  farm  ? — I  have 
known  cases  where  a  man  has  applied  for  a  farm, 
and  the  agent  has  told  him  that  the  price  is  so 
much,  and  he  says,  **  Well,  I  consider  that  that 
is  too  high  a  rent ;"  but  the  agent  says,  '*  So-and- 
so  has  offered  it,**  who  has  been  an  inferior  man, 
and  who  could  not  really  farm  it;  and  if  the 
man  is  inclined  to  take  it  he  must  take  it  at  that 
rent,  or  leave  it  alone,  whereas  if  that  inferior 
man  had  not  been  in  the  way  it  would  have  been 
different 

1649.  Supposing  that  a  man  has  a  farm  to  let, 
and  his  agent  has  put  a  price  down,  does  not  the 
agent  always  look  out  for  the  most  stocky  man  ? 
-^Yes,  he  does,  as  a  rule ;  but  he  tries  to  get 
that  man  up  as  high  as  he  can. 

1650.  Does  he  always  take  the  best  of  the  lot? 
—Not  always,  but  generally  speaking  he  does. 

165L  He  does,  to  the  best  of  his  knowledge  ? 
—Yes. 

1652,  He  does  not  expect  that  farm  to  be  on 
his  hands  again  for  a  very  lon^  time,  does  he  ? — 
I  presume  he  hopes  that  it  will  not  be. 

1663.  Farms  ao  not  change  hands,  as  a  rule, 
very  often,  do  they  ? — In  our  parish  they  have 
done  sa 

1654.  Are  those  little  farms  that  you  are 
speaking  of? — They  are  as  large  as  they  are 
generally  in  our  county,  I  believe. 

1655.  Now  we  get  back  to  the  question  of 
rent ;  is  it  not  often  the  rule  in  Cornwall  only 
to  pay  rent  once  a  year  ? — ^In  my  parish  it  is  the 
opposite.    I  forgot  to  mention  that  in  the  case  of 

v*o2* 


Mr.  Pease — continued. 
Shr  William  Call  they  used  to  have  twelve 
months'  credit ;  but  the  trustees  said,  •*  We  must 
call  them  up,**  when  they  were  going  to  sell  to 
the  Prince  of  Wales,  and  the  money  was  called 
up,  and  the  tenants  paid  it. 

1656.  Is  there  not  a  great  quantity  of  rent  in 
Cornwall  which  is  only  paid  once  a  year  ?— Very 
likely  there  may  be. 

1657.  Now,  we  will  take  your  three  months' 

Slan  arainst  that;  when  is  the  12  months'  rent 
ue  in  Cornwall  upon  a  Lady-day  farm  ? — I  sup- 
pose it  would  be  payable  in  May. 

1658.  Therefore  there  is  14  months  actually 
between  a  man  actually  going  into  a  farm  and 
his  paying  his  rent  ?— Yes,  in  many  cases  that 
may  be  so. 

1659.  Take  a  200L  aryear  farm ;  we  will  say 
that  he  is  not  to  pay  until  the  year  is  over ;  is 
not  that  200/.  a  capital  to  the  man,  as  against 
your  plan  of  having  to  pay  50  /.  every  quarter  ? 
— If  you  will  allow  me,  I  do  not  see  that  the 
landlord  would  be  necessarilv  bound  to  collect 
his  rent  every  three  months ;  he  could  give  the 
tenant  the  same  privilege  without  the  law  of  dis- 
tress as  he  could  with  it 

1660.  Take  the  law  of  distress  away,  would 
not  the  rent  then  require  to  be  paid  beforehand  ? 
— I  should  think  not. 

1661.  Do  you  think  a  landlord  is  fool  enough 
to  give  a  man  12  months'  credit  when  he  is  not 
a  preference  creditor  and  has  no  security  what- 
ever ?— I  do  not  see  wh;^  a  landlord  should  col- 
lect his  rent  beforehand  if  the  manure  merchant 
is  not  paid  for  his  manure  beforehand. 

1662.  You  would  put  them  in  exactly  the  same 
position  :  the  manure  man  comes  with  his  manure, 
and  vou  pav  him  cash  ;  the  landlord  has  handed 
you  his  land,  do  you  intend  to  pay  him  cash  ? — 
Yes,  certainly  I  do. 

1663.  That  is  paving  him  beforehand  as  com- 
pared with  12  months'  credit  ? — Yes. 

1664.  If  a  man  wants  200  /.,  he  has  to  go  to  ' 
the  banker  for  it  if  he  is  200  /.  short,  and  the  banker, 

J^ou  say,  will  readily  give  it  him  if  there  is  no 
aw  of  distress  ? — I  es. 

1665.  Has  he  not  to  pay  the  bank  interest?— 
But  can  you  get  your  money  at  the  bank  at  less 
than  5  and  6  per  cent.  The  way  I  have  put  it  is 
this,  that  a  tenant  should  have  sufficient  capital 
to  farm  his  farm,  and  he  would  not  want  to 
borrow  money  at  the  bankers  to  pay  his  rent ; 
he  could  take  his  own  money  at  the  bank,  which 
he  could  get  three  per  cent.  for. 

1666.  Then  he  has  money  enough  to  farm  his 
land,  but  if  he  gets  12  months'  credit  for  200  /. 
from  his  landlord,  has  he  not  that  200  /.  some- 
where to  use,  as  they  say  in  the  north  of  Eng* 
land,  earning  interest? — Probably  he  may. 

1667.  Therefore  he  actually  gets  his  land* 
lord's  money  for  nothmg,  and  puts  nis  own  out  at 
interest?— Yes,  in  that  point  of  view. 

1668.  You  would  propose  to  deprive  him  of 
that  by  taking  away  the  Jaw  of  distress?— I  do 
not  projpoee  to  deprive  him  of  it,  because  I  do 
not  think  that  landlords  would  keep  up  their 
rent  shorter  than  six  months.  I  wouM  give 
them  the  privilege  of  calling  it  up  or  not,  which 
the  V  like,  but  I  think  they  would  have  confidence 
in  their  tenants. 

^  2  m9.  But  ^ 
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1669.  But  the  tenant  has  still  the  credit  which 
he  has  got  from  the  agent  of  his  rent  for  12 
months  ? — You  can  put  it  in  that  way  if  you 
Uke. 

1670.  With  regard  to  his  man  being  pushed 
out  by  a  roan  of  straw  who  offered  280  i,  al- 
though he  offered  265  /.,  he  actually  went  and 
took  the  farm  for  12  years,  you  think,  against 
his  own  judgment;  is  that  your  statement? — 

.  That  is  my  statement. 

1671.  But  you  have  not  many  men  such  as 
that  in  Cornwall,  have  ^ou  ? — We  have  men  of 
judgment  in  Cornwall,  it  is  true,  but  when  a 
man  is  out  of  a  farm  he  wants  to  get  into  another. 
It  is  a  matter  of  a  few  pounds  pushing,  and,  he 
says,  ^^  If  I  can  only  push  a  bit  more  and  can  get 
that  money,  it  will  not  be  so  very  much  after  all; " 
but  the  landlord  pushes  and  pushes,  and  then 
after  all  he  cannot  get  the  rent,  and  then  the 
man  is  done  up  if  he  has  not  sufficient  capital  to 
go  on  with. 

1672.  Then  actually,  because  he  wants  a  farm, 
he  gives  for  it  a  larger  rent  than  it  is  worth  ? — 
Yes. 

Sir  Massey  Lopes. 

1673.  I  think  that  the  late  Sir  William  Call 
was  the  chief  proprietor  of  your  parish  ? — Yes. 

1674.  He  was  the  largest  lancfowner? — Yes. 

1675.  Unfortunately  be  was  in  great  difficul- 
ties, and  his  estate  has  been  obliged  to  be  sold, 
and  the  Duchy  of  Cornwall  have  purchased  it  ? 
—Yes. 

16)6.  Were  not  one  or  two  of  those  instances 
which  you  have  mentioned  the  tenants  of  Sir 
William  Call  ?  —No,  neither  of  them. 

1677.  You  stated  just  now  that  the  estate  was 
sold  recently  to  the  Duchy  of  Cornwall,  and  the 
trustees  of  the  late  Sir  William  Call  were  obliged 
to  call  up  all  their  rents  and  have  them  paid  im- 
mediately ? — Yes. 

1678.  There  was  a  little  hardship  felt  with 
regard  to  that,  was  not  there  ? — Of  course  it  was 
felt  as  a  hardship. 

1679.  And  that  created  a  little  feeling  in  your 
parish  ? — Yes. 

1680.  No  one,  I  think,  contends  that  the  law 
is  justifiable  as  it  stands  at  present ;  but  supposing 
the  law  was  altered,  that  instead  of  six  years 
there  should  be  only  one  year's  law  of  distress, 
and  that  the  power  of  taking  distress  upon 
agisted  stock  was  taken  away,  would  you  feel  the 
same  objection  to  the  law  then  as  you  do  at 
present '( — Yes,  I  should  have*  the  same  objec- 
tion. 

1681.  As  great  an  objection? — Yes,  because  it 
appears  that  a  great  many  people  now  think  that 
there  is  an  advantage  to  the  tenant  by  allowing 
the  rent  to  run  on  for  two  years,  whereas  then 
that  privilege  would  be  taken  away. 

1 682.  I  am  taking  it  that  the  law  was  altered 
to  one  year  ? — Yes,  so  I  understood  you. 

1683.  You  would  have  the  same  objections, 
would  you,  to  one  year  as  to  six  ? — Yes. 

1684.  Supposing  the  law  of  distress  were  en* 
tirely  done  away  with,  do  you  think  that  some 
other  remedy  would  have  to  be  substituted  first? 
—Yes. 

1685.  What  remedy  would  you  suggest? — 


Sir  Massey  Zo/Mf«— continued. 

Giving  the  landlord  a  right  to  re-enter  upon  his 
estate  if  the  rent  was  not  paid  when  demanded. 

1686.  And  I  think  you  said  further  that  the 
landlord  should  have  the  power  of  claiming 
damages  ? — Yes. 

1687.  Would  an  immediate  right  of  re-entry 
be  any  great  advantage,  either  to  the  landlord  or 
to  the  tenant? — It  would  to  the  landlord,  cer- 
tainly. 

1688.  We  will  take  the  Scotch  law  of  hypo- 
thee ;  I  do  not  know  whether  you  know  what  the 
Scotch  law  is  at  the  present  time  ? — No,  I  do  not 
know  much  about  it. 

1689.  By  the  Scotch  law  of  hypothec,  if  six 
months'  rent  is  due,  the  landlord  has  the  power  of 
putting  in  a  se(]^uestration,  which  is  the  same  as 
a  distress,  and  if  the  rent  is  not  paid  in  14  days, 
he  would  have  a  right  of  re  entry,  and  he  could 
compel  the  tenant  to  give  him  security  Qot  only 
for  that  year's  rent,  but  for  five  years'  rent  in 
prospect ;  do  you  think  that  would  be  more 
beneficial  to  the  tenant  than  the  law  of  distress 
existing  as  it  does  in  England  now,  seeing  that 
the  tenant  would  have  to  give  security  for  five 
years'  rent  beyond  the  six  months  ? — I  presume 
that  that  does  not  mean  that  he  would  really 
have  to  lodge  five  years'  rent  in  tlie  shi^  of 
money. 

1690.  He  would  have  to  give  security  ? — If  he 
had  to  pay  five  years'  rent  down,  that  would  be 
something  out  of  the  way. 

1691.  He  would  not  pay  it  down,  he  would 
give  security  that  the  five  years'  rent  should  be 

{>aid  when  due  ? — I  quite  think  that  that  would 
re  better  even  than  the  law  of  distress,  although 
you  say  he  can  claim  six  months. 

1692.  The  law  at  present  in  Scotland  is  this, 
that  if  the  rent  is  due  for  six  months,  the  land- 
lord can  put  in  a  sequestration,  and  he  can  oblige 
the  tenant  to  pay  not  only  the  six  months'  r^nt, 
but  to  give  security  for  five  years  afterwards ; 
and  you  think  that  would  be  preferable  to  an 
alteration  of  the  present  law  of  distress  for  one 
year,  as  it  is  now  suggested  ? — I  think  that  would 
be  preferable. 

1693.  I  think  it  is  usual  in  your  part  of  the 
world  that  farms  go  in  and  out  at  Lady-day  ? — 
That  is  so. 

1694.  Supposing  there  is  12  months'  rent  due 
to  the  landlord,  what  would  the  landlord  have  as 
security  from  the  tenant  leaving  at  Lady-day; 
what  would  there  be  left  on  the  farm  if  his  right 
of  distress  was  done  away  with  ? — If  the  right  of 
distress  was  done  away  with,  I  take  it  that  the 
landlord  would  not  let  the  rent  go  back  12  months 
unless  he  was  sure  that  his  tenant  was,  safe. 

1695.  Then  he  would  take  the  distress  before 
the  12  months  was  over  ? — But  you  are  speaking 
of  the  law  of  distress  being  abolished. 

1696.  I  am  speaking  generally :  what  security 
has  a  landlord  for  his  rent,  the  wm  going  in  and 
out  on  Lady-day ;  what  is  there  left  on  the  farm 
to  be  a  guarantee  to  the  landlord  that  he  will  be 
able  to  obtain  his  rent? — At  Lady* day  there 
would  not  be  a  great  deal. 

1697.  Nothing  at  all,  probably,  so  that  the 
landlord  would  have  no  security  ? — In  some  cases 
there  would  be  the  hay  left. 

1698.  It  would  be  optional  with  the  tenant  if 

he 
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Sir  Massey  Xopej^— continued. 

he  left  it)  because,  as  you  know,  a  tenant  is  not 
allowed  to  take  hay  away  from  his  farm,  but  he  is 
obliged  to  consume  it  on  his  premises,  and  he  may 
have  consumed  it,  so  that  at  Lady-day  there 
would  be  nothing  left  for  the  landlord  as  security 
for  the  year's  rent  ? — That  is,  if  the  landlord  let 
12  months'  rent  go  back, 

1699.  Do  not  you  think  that  the  present  law  of 
distress  is  of  some  little  advantage  to  the  small 
farmers  in  your  district;  have  they  agitated  very 
much  for  the  total  abolition  of  the  law  ?— I  do  not 
see  that  there  is  any  difference  between  small 
farmers  and  the  large  ones  in  that  respect ;  in 
fact,  of  tho8e  gentlemen  that  attended  the  first 
meeting  that  I  spoke  of  (not  the  Farmers'  Alli- 
ance meeting),  many  of  the  small  farmers  went 
in  for  as  much  as  the  large  ones ;  comine  from 
our  neighbourhood,  I  presume  you  know  that  the 
farms  are  not  any  of  them  very  large. 

1700.  Do  not  you  think  it  is  some  advantage  to 
the  tenant  to  have  12  months'  rent  in  hand,  which 
he  is  able  to  expend  in  improvements  of  which  he 
gets  the  benefit  ? — It  would  be  in  a  case  where  a 
man  had  not  sufficient  capital,  but  not  if  he  had 
sufficient  capital;  I  have  said  myself,  over  and 
Dver  again,  that  I  would  rather  pay  my  rent  every 
six  months  than  go  on  for  12  months,  because  it 
runs  up  such  a  sum ;  when  I  was  renting  under 
Sir  William  Call,  when  they  let  the  rent  go  on  in 
the  way  they  did,  I  made  the  remark  several  times, 
I  would  rather  pay  my  rent  at  six  months  than 
let  it  go  on  for  12  months,  and  then,  when  the  crisis 
came,  several  of  them  felt  it  rather  hard  to  have 
to  pay  up  the  12  months  that  was  due. 

1701.  Have  any  implement  makers  or  seed 
merchants  in  your  neighbourhood  made  any 
losses  by  farmers ;  have  there  been  any  com- 
plaints from  them  ? — Yes,  I  cited  a  case  just  now 
of  a  seed  merchant ;  but  there  is  another  seed 
merchant  who  lost  money,  and  in  the  other  case 
that  I  mentioned,  a  manure  merchant  especially, 
lost  money.  I  know  two  or  three  cases  m  which 
manure  merchants  have  actually  had  the  manure 
taken  from  them  on  to  the  farm,  and  it  has  not 
been  spread  at  all  over  the  farm,  but  lying  in 
heaps,  lime  and  bones  in  the  house,  and  the  land- 
lord has  taken  it  all ;  and  I  believe  that  they  have 
never  had  anything  for  it.  Perhaps  you  know 
Messrs.  Perry  and  Speare,  they  were  the  men  in 
one  case  ? 

1702.  Assuming  that  the  law  of  distress  were 
entirely  abolished,  as  you  suggest,  would  it  not 
be  necessary  for  the  landlord  to  have  some  sort 
of  security,  and  if  that  security  was  in  the  shape 
of  a  bill  of  sale,  or  of  pre-payment,  would  not 
that  be  a  greater  damage  to  the  tenant  than  even 
the  present  law  ? — I  should  think  not.  In  point 
of  fact,  if  the  law  of  distress  did  not  exist,  I  do 
not  think  that  the  landlord  would  take  that  class 
of  men  at  all ;  I  do  not  think  he  would  be  con- 
cerned with  them :  that  is  my  point. 

1703.  You,  as  a  landlord  yourself,  surelvmust 
be  of  opinion  that  all  landlords,  althougn  they 
endeavour  to  ascertain  what  a  man's  capital  is, 
may  be  very  often  deceived ;  but  do  not  you  think 
that  they  take  the  ordinary  precautions,  as  far  as 
they  can,  to  ascertain  that  a  man's  capital  is  suffi- 
cient for  his  farm  ? — I  think  that  they  do  so. 

1 704.  There  may  be  one  or  two  exceptions  ? — 
0.82 


Sir  Meusey  Lopes — continued. 
Then,  if  thev  make  a  mistake,  I  think  they  ought 
to  bear  the  blame  and  stand  the  loss. 

1705.  We  may  all  be  deceived;  a  man  very 
often  says  his  capital  is  more  than  it  is,  and  no 
landlord  has  power  to  ascertain  it  for  certain ; 
have  you  the  same  view  with  regard  to  the  abo- 
lition of  the  law  of  distress  for  urban  property, 
that  is  to  say,  for  houses  as  for  farms;  would  you  ^ 
entirely  do  away  with  the  law  of  distress  for 
houses  and  cottages  ? — I  do  not  know ;  I  would 

not  care  to  answer  that  question,  as  I  have  not 
sufficiently  thought  the  matter  over. 

Mr.  Cropper. 

1706.  You  spoke  of  manure  being  taken  off  the 
land ;  I  heard  of  a  celebrated  case  of  that  kind  in 
Cornwall  the  other  day,  have  you  ever  known  it 
except  in  one  case  ? — I  know  two  or  three  cases 
where  it  has  been  done ;  the  manure  has  been 
lying  in  heaps  all  rea<ly  to  be  spread  over  the 
land,  and  the  manure  merchant  has  not  been  paid 
for  it,  but  the  outgoing  tenant's  landlord  comes 
in  and  takes  a  distress,  and  he  takes  the  manure, 
and  he  does  not  pay  the  manure  merchant 
for  it 

1707.  Have  you  known  more  than  one  case  of 
that  sort  ? — Yes,  I  know  of  three  cases. 

Chairman. 

1708.  Is  it  in  your  own  neighbourhood  that 
those  three  or  four  cases  have  taken  place  ? — 
They  are  in  my  neighbourhood ;  there  are  none 
of  them  more  than  12  miles  awav. 

1709.  And  in  three  different  farms  ?—> Yes. 

1710.  And  in  different  estates? — Yes. 

1711.  In  fact,  three  separate  cases  where  the 
manure  has  been  carried  off  under  distress  to  pay 
the  landlord  his  rent? — No;  the  manure  has  not 
been  taken  to  pay  the  landlord's  rent;  that  is 
where  the  evil  of  the  law  of  distress  comes  in,  as 
it  appears  to  me.  The  landlord  comes  and  takes 
the  live  stock,  and  that  makes  the  tenant  insol- 
vent, and  then  he  offers  for  sale  what  is  not  paid 
for.  The  tenant  gets  into  difficulties;  the  land- 
lord takes  a  distress  upon  his  live  stock,  and  he 
sells  out  and  pays  his  rent.  Then  there  is  a 
clause  in  the  lease  which  gives  the  landlord  the 
right  of  re-entry  when  the  tenant  becomes  insol- 
vent, and  the  landlord  keeps  the  manure  on  his 
own  farm  in  addition  to  his  rent. 

Mr.  Cropper. 

1712.  But  that  has  nothing  to  do  with  the  law 
of  distress,  because  the  clause  in  the  lease  might 
have  acted  without  any  law  of  distress ;  it  is  not 
exactly  what  we  are  asking  about  ? — It  comes 
indirectly  instead  of  directly,  that  is  what  it 
does. 

Mr.  Bidden. 

1713.  He  kept  it  without  any  consideration 
— Yes. 

Chairman. 

1714.  In  the  seed  case  you  told  us  that  the 
creditor  received  S^d.  in  the  pound,  and 
that  the  landlord,  if  we  understood  you 
aright,  retiuned  all  the  com,  thus  securing:  a 
second  half-year's  rent  ? — ^The  bay  and  the  straw. 

hS  ^  I  will    T 
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I  will  nol  be  certun  abont  ihe  com,  but  I  kncfw 
the  itraw  w««  there ;  but  I  would  not  be  certam 
about  the  ootd. 

1715.  The  second  half-year's  roit  was  not  due 
entirely,  was  it,  as  the  sale  was  after  seyen 
months? — No,  it  would  not  be  due. 

1716.  How  could  he  claim  the  surplus  ? — Be- 
cause the  tenant  was  insolvent,  and  the  clause  in 
the  lease  would  give  him  the  right  to'  claim  it,  and 
his  tenant  could  not  sell  it. 

1717.  Then  it  would  not  be  com ;  it  would 
only  be  hay  and  straw  ? — It  would  be  hay  and 
straw,  but  of  course  he  could  sell  the  corn. 

1718.  Then  there  were  the  mangolds  and 
turnips  ? — It  is  usual  in  leases  in  our  neighbour- 
hood to  have  a  clause  that  they  are  not  to  sell 
mangolds  or  turnips  off  the  farm. 

1719.  If  the  landlord  distrained,  could  the 
other  creditors  force  a  sale  of  the  hay  and  straw 
to  go  off  the  farm,  notwithstanding  the  clause  in 
the  agreement  to  the  contrary  ?— I  should  think 
not ;  1  have  never  known  it  so. 

1720.  So  far  as  you  are  aware,  it  is  not  so  ? — I 
do  not  believe  it  is. 

1721.  Did  the  creditor  look  on  while  the  land- 
lord distrained  and  the  tenant  sold,  without  seeing 
that  all  that  could  be  obtained  was  realised  ? — 
Yes,  they  kept  a  keen  eye  on  the  matter  for 
certain. 

1722.  But  there  was  nothing  that  they  could 
have? — No. 

1723.  Practically  all  went  to  the  landlwd  ex- 
cept 3  J  d.  in  the  pound  ? — Yes. 

Mr.  Heneage, 

1724.  Only  so  far  as  to  satisfy  the  rent?— The 
landlord-  was  paid  his  rent. 

1725.  If  there  was  any  more,  he  would  have  to 
pay  it  back,  for  the  benefit  of  the  creditors? — 
jfes. 

Chairmanm 

1726.  You  have  said  that  in  your  judgment 
the  right  of  immediate  re-entrv  ought  to  be  given 
to  the  landlord  in  case  of  the  abolition  of  the  law 
of  distress? — Yes, 

1727.  Is  that  the  opinion  of  all  those  who  take 
the  same  view  as  yourself? — Those  that  I  have 
talked  the  matter  over  with  are  of  the  same 
opinion ;  but  that  question  has  never  been  really 
discussed  in  public. 

1728.  I  mean  at  meetings  has  it  been  said, 
We  are  unanimouslpr  of  opinion  that  the  landlord 
ought  to  have  the  right  of  immediate  re-entry  if 
the  law  of  distress  is  abolished  ? — Ko,  I  do  not 
know  that  that  question  has  been  thoroughly 
discussed. 

1729.  One  honourable  Member  wishes  to  know 
whether  you  think  that  the  abolition  of  the  law 
of  distress  would  be  equally   proper  if  it  was 


Chairman — continued. 

cofupled  with  the  imme£ate  right  of  reentry ; 
what  is  your  judgment  upon  that  pomt? — I  shomd 
lliink  it  would,  because  I  do  not  think,  as  a  rule, 
that  farmers  want  anything  but  what  is  fair  and 
just,  and  I  think  that  that  would  be  nothing  but 
what  would  be  fair  and  just. 

1730.  K  it  were  decided  to  abolish  the  law  of 
distress,  would  you  consider  the  present  a  favour- 
able time  ? — I  said  just  now  that  it  should  be 
ab<^hed  within  two  years. 

1731.  You  would  leave  a  little  time,  with  what 
object  ? — So  that  the  landlord  ndsht  apprise  the 
tenants  of  the  fact  that  this  Liw  oi  distress 
would  be  abolished,  and  that  they  might  make 
arrangements  with  them  whether  they  would  like 
to  have  their  rent  cleared  up  or  no,  or  what  not. 

Mr.  Heneage. 

1732.  Are  you  aware  that  this  Committee 
arose  out  of  a  Bill  which  was  brought  into  the 
House  for  the  immediate  abolition  of  the  law  of 
distress  without  giving  any  time  or  right  of  re- 
entry, or  any  other  necessary  provision  ? — I  was 
not  aware  of  that  fact. 

1733.  Do  you  think  that  those  in  your  neigh- 
bourhood would  be  in  favour  of  sucn  a  Bill  ?— 
I  think  they  would  rather  than  not  have  it  at  all, 
but  I  certainly  think  that  a  short  time  should  be 
allowed  to  the  landlord ;  I  said,  two  years. 

1734.  When  the  law  of  hypothec  was  abolished 
in  Scotland,  from  eighteen  months  to  two  years 
was  ^iven ;  do  you  think  that  that  time  would 
be  a  lair  time  to  give  if  it  was  decided  to  abolish 
the  law  of  distress? — Yes. 

1735.  If  the  present  law  of  distress  tends  to 
increase  the  credit  i>f  the  tenant,  is  it  your  opinion 
that  the  State  is  justified  in  providing  by  a  law 
such  facilities  for  a  tenant  obtaining  credit  ? — I 
do  not. 

Mr.  Fellowes. 

1736.  Are  you  a  member  of  the  County  Cham- 
ber of  Agriculture  in  Cornwall  ? — No ;  I  am  a 
Member  of  the  Devon  and  Cornwall  Chamber  of 
Agriculture. 

1 737.  Were  you  present  at  a  meeting  at  Ply- 
mouth when  they  passed  a  resolution,  sayinff 
that  the  limitation  of  the  law  of  distress  should, 
be  one  year  ? — No. 

1738.  You  also  do  not  know  that  the  County 
Chamber  of  Agriculture  of  Cornwall  recom- 
mended that  the  law  of  distress  should  be  restrictd 
to  one  year  ? — No,  I  do  not. 

Sir  Masseg  Lopes. 

1739.  I  think  you  know  that  there  was  a  dis- 
cussion upon  that  question  in  the  Devon  an^ 
Cornwall  Chamber? — I  know  that  there  was; 
but  I  did  not  read  the  report  of  the  meeting,  and 
I  do  not  know  what  conclusion  they  came  to. 


Mr.  John  S.  Hewbtt,  called  in;  and  Examined. 


Chairman. 

1740.  You  are  a  Banker,  are  you  not?— 1  am 
the  manager  of  a  bank  at  Rose. 

1 74 1 .  Have  you  many  clients  who  are  fiEinners  ? 
—  Yes,  a  large  number. 


CAtftrmafi— continued* 

1742.  You  have  had  exnerience  of  the  deal- 
ings of  country  banks  witn  tenant  farmers  ? — 
Yes. 

1743.  Has  your  attention  been  called  to  the 
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law  of  dktreis  in  its  effects  upcm  bankers  giring 
credit  to  farmers  ? — Yes,  it  has. 

1744.  Does  your  bank  give  credit  to  fanners? 
— Yes. 

1745.  Tbe  previous  witness  stated  that  bankers 
do  not  give  facilities  in  the  case  of  fanners  that' 
they  give  to  other  classes  of  the  community  ? — 
So  far  OS  I  am  aware,  that  is  a  mistake. 

1746.  They  give  them  facilities,  so  far  as  your 
own  practice  goes,  on  similar  terms? — On  the 
tame  terms. 

1747.  Does  the  fact  of  a  landlord  having  a 
preferential  right  act  or  not  act  upon  the  minds 
of  bankers  in  giving  credit? — Undoubtedly  it 
does  act. 

1748.  Does  it  make  you  more  careful? — It 
does. 

1749.  But  it  does  not  induce  you  to  ask  for 
higher  terms  ? — No. 

1750.  You  do  not  secure  your  risk  by  an  ad- 
ditional premium  of  assurance,  if  I  may  put  it  in 
that  way  ? — I  am  happy  to  say  that  I  have  never 
known  that  done. 

1751.  Then  you  make  advances  to  farmers, 
notwithstanding  the  preferential  position  of  the 
creditors,  upon  the  same  terms  as  you  would  do 
if  that  preferential  right  in  favour  of  landlords 
did  not  exist?— -At  the  same  rate  of  interest 

1752.  Therefore  the  existence  of  the  right  does 
not  increase  the  burden  to  the  farmers,  provided 
they  can  get  the  money  ? — No,  it  does  not.^ 

1753.  It  does  not  act  in  the  wa^  of  making  it 
necessary  for  him  to  pay  a  higher  interest  ? — 5fo, 
it  does  not. 

1754.  But  does  it  act  in  the  way  of  restricling 
their  credit?— Undoubtedly  it  does. 

1 755.  Are  the  farmers  in  the  habit  of  taking 
much  credit  with  their  bankers  in  your  neigh- 
bourhood ? — Yes. 

1756.  Do  you  allow  the  farmers  to  overdraw 
their  accounts,  or  in  what  form  do  they  take 
credit  ? — The  system  on  which  they  obtain  ad- 
vances is  generally  in  the  form  of  overdrawn 
accounts. 

1757.  Will  you  state  to  Ihe  Committee  your 
opinion  upon  the  law  of  distress,  so  far  as  it  has 
come  under  your  notice  ? — My  opinion  as  to  the 
law  of  distress  is,  that  it  is  most  prejudicial  to 
the  interests  of  the  commercial  classes,  to  tenant 
fanners,  and  to  the  country  generally. 

1758.  With  regard  to  the  commercial  classes, 
why  do  you  hold  that  view  ? — Because  the  law 
of  distress  enables  a  tenant  who  ^ets  in  a  good 
farm  to  get  credit  from  traders  and  other  people 
engaged  in  commercial  pursuits,  and  at  the  same 
time  the  landlord  has  the  reserve  power,  which  he 
puts  into  use  when  the  necessity  arises,  and 
the  general  body  of  creditors  are  sometimes 
totally  robbed  I  was  ^oing  to  say,  and  some- 
times, in  other  cases,  they  receive  very  small 
dividends  indeed.  I  have  one  case  which  I 
should  like  to  mention. 

1759.  Before  you  go  into  any  particular  cases, 
the  bankers  are  thoroughly  aware  of  the  exist- 
ence of  the  law  of  distress,  are  they  not? — ^Yes. 

1760.  When  they  advance,  do  they  not  prac- 
tically advance  monev  to  a  tenant  on  the  under- 
standing that  the  landlord  has  got  his  preferential 
right  ? — Yes. 

0.82. 
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1761.  So  that,  if  that  right  is  executed,  you 
can  scarcely  say  that  the  bankers  are  robbed,  can 
you  ? — Perhaps  I  ouffht  not  to  have  used  such  a 
strong  term,  out  I  tniak  in  some  cases  one  is 
almost  driven  to  use  such  a  term. 

1762.  Have  frequent  cases  come  before  your 
notice  of  the  actual  application  of  the  law  of 
distress  ? — ^Yes,  cases  in  which  the  law  of  distress 
is  applied  not  only  directly,  but  indirectlv ;  that 
is  to  say,  where  the  landlord  has  received  his  rent 
in  full,  to  the  detriment,  of  course,  of  the  other 
creditors,  although  a  distress  is  not  actually 
issued,  because,  when  a  farmer's  affairs  become 
involved  so  that  he  goes  into  liquidation,  or 
he  makes  an  assignment  for  the  benefit  of  his 
creditors,  the  first  thing  that  has  to  be  considered 
is,  that  the  rent  has  to  be  paid  in  full  and  found 
from  the  assets  of  the  farmer.  The  first  thing 
that  you  have  to  deduct  is  the  whole  of  the  rent. 

1763.  Whether  the  law  of  distress  is  applied 
or  not,  you  know  practically  that  a  deduction 
from  his  assets  must  be  made? — Yes,  and  that 
is  caused  by  the  existence  of  the  law  of  distress. 

1764.  Are  you  anxious  to  lay  before  the 
Committee  any  particular  case?— There  is  one 
particular  case  which  1  should  like  to  mention  to 
the  Committee;  it  is  a  case  which  occurred  in 
September  last  year. 

1766.  Were  your  bank  interested  in  it? — We 
were  interested  in  it  slightly ;  our  ultimate  loss 
in  the  matter  was  only  70  /.  or  80  /.,  but  still  it 
is  an  important  case.  The  tenant  owed  three 
years'  rent  to  his  landlord. 

1766.  The  landlord  had  allowed  the  rent  to 
acciunulate  for  three  years? — Yes;  the  tenant 
being  pressed  by  some  creditor,  some  man  to 
whom  he  owed  other  money,  he  went  to  his  land- 
lord and  told  him  of  it.  The  landlord  immedi- 
ately put  in  a  distress  and  sold  the  propertvy 
which  realised  1,317  /.,  the  whole  of  which  he 
retained,  with  the  exception  of  80  /. ;  he  handed 
the  80/.  over  to  the  other  creditors,  and  the  result 
is  that  the  other  creditors  get  nothing  at  all. 
There  was  10/.  lef);,  and  they  agreed,  I  believe,  to 
hand  it  over  to  the  bankrupt. 

1767.  What  was  the  size  of  the  farm  ? — About 
250  acres. 

1768.  What  was  the  rent  ? — 400/.  a  year. 

1769.  So  that  the  three  years'  arrears  made 
1,200/.?— Yes. 

1770.  And  the  total  assets  were  what? — The 
amount  realised  by  the  sale  of  his  farm  stock,  &e., 
was  1,317  /.  5  #. 

1771.  As  you  have  got  this  case  before  you,, 
could  you  tell  us  the  cost  of  the  operation?— I 
could  give  the  account  which  is  furnished  by  the 
landlord's  solicitor,  as  solicitor  to  the  banlmipt, 
and  the  charges  are:  for  the  levy,  59/.;  possession 
by  the  bailiffs,  11  /.  16  «.  6  £{. ;  appraisement,  6</.; 
in  the  1  /.,  34  /. ;  auctioneer's  commission,  65  /.  The 
costs  of  the  distress,  exclusive  of  the  auctioneer's 
conunisfflon,  were  105  L 

1772.  Andtheexpensesof  the  sale  were  what?- 
— The  expenses  of  the  sale  were  86  /. 

1773.  Has  that  got  to  be  added  to  the  105  /.  ? 
— Yes ;  but  I  submit  that  you  would  not  add 
that,  because  that  would  have  come  in  in  any 
case ;  that  is  a  fair  charge. 
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Chairman  —continued, 

1774.  Were  the  costs  of  the  operation  nearly 
200/.?— Yes,  the  costs  were  190/. 

1775.  Upon  a  sale  of  1,300/.  ?— Yes. 

1776.  It  was  a  loss  both  to  the  creditor  and  to 
the  landlord  ? — I  think  it  is  not  qnite  clear  lliat 
the  auctioneer's  commission  and  the  expenses  of 
the  sale  were  a  loss,  because  if  the  estate  had 
come  into  the  hands  of  the  creditors,  they  would 
have  had  to  realise  it,  and  that  money  would  have 
gone  in  some  way.  I  think  105  /.  is  an  absolute 
K)ss ;  but  85  /.,  I  think,  was  not  an  absolute  loss. 

1777.  The  105  L  represents  the  distraint,  as 
separate  from  the  sale  ? — It  does. 

1778.  Are  you  able  to  say  what  the  levy  is  .^ 
— I  cannot  give  anything  definite  about  it,  but  I 
believe  that  the  levy  is  a  poundage  charge  which 
is  made  by  the  sheriff  when  he  takes  possession. 

Sir  Maszty  Lopes. 

1779.  But  you  have  referred  to  an  ordinary 
distress  ? — ^Yes. 

1780.  What  has  the  sheriff  to  do  with  an 
ordinary  distress? — When  1  say  the  sherifi*,  I 
mean  the  person  who  is  put  in  possession.  This 
account  was  furnished  by  one  of  the  leading  firms 
of  solicitors  in  Herefordshire,  a  firm  of  the  highest 
respectability. 

Chairman. 

1781.  Will  you  be  good  enough,  for  the  in- 
formation of  the  Committee,  to  make  further 
inquiries  with  regard  to  the  59  /.  ? — Yes,  I  will 
do  so. 

1782.  What  were  the  other  liabilities  of  the 
tenant  in  this  case? — £.2,234. 

1783.  Then  the  tenant  owed  about  2,000  /.  to 
other  creditors  and  tluree  years'  rent  at  400/.  to 
his  landlord? — Yes. 

1784.  The  landlord  received  the  total  proceeds 
of  the  sale  and  handed  over  about  85  i.  to  the 
other  creditors  ?-^I  am  not  quite  sure  as  to  the 
exact  amount  that  was  handed  over ;  it  has  been 
corrected  since  I  had  my  figures,  but  the  result 
is,  that  after  the  whole  expenses  of  the  bank- 
ruptcy there  were  11  /.  lefb  to  pay  2,234  /• 

Sir  Mauey  Lopes. 

1785.  Is  this  a  case  of  bankruptcy  or  a  case  of 
distress? — It  is  a  case  of  distress  and  of  bank- 
ruptcy too.  I  have  them  quite  distinct,  because, 
unfortunately  for  the  creditors,  the  distress  was 
in  just  before  bankruptcy,  or  we  should  have  had 
a  reasonable  dividena. 

1786.  Or  else  the  landlord  could  only  have  had 
one  year  ? — Yes. 

1787.  Had  not  these  expenses  been  run  up  by 
the  bankruptcy  also,  as  well  as  by  the  distress  ? — 
The  expenses  that  are  given  by  me  had  no  rela- 
tion whatever  to  the  bankruptcy,  but  simply  to 
the  distress. 

Chairman. 

1788.  Is  this  one  of  the  worst  cases  that  has 
come  to  your  knowledge  ?-— Yes ;  it  is  the  worst 
I  have  ever  known. 

1789.  Is  it  this  case  that  has  influenced  you  in 
your  judgment  with  regard  to  the  law  of  distress? 
— No,  it  has  not;  my  judgment  was  formed 
upon  this  point  12  years  affo. 

1790.  But  for  the  law  of  distress,  do  you  con- 


Chairman  — continued. 

sider  that  the  tenant  would  have  suspended  his 
operations  before  ? — He  must  have  done  so. 

1791  •  Do  you  contend  that  he  was  left  in  pos- 
session of  his  farm  too  long? — Yes, 

1792.  To  the  detriment  of  the  other  creditors? 
—Yes. 

1793.  Would  those  difficulties  be  met,  in  your 
judgment,  by  the  limitation  of  the  law  of  distress 
to  one  year  ? — I  think  that  the  limitation  of  the 
law  of  distress  to  one  year  would  be  an  improve- 
ment on  the  present  state  of  things,  but  it  would 
be  a  very  long  way  from  what  I  think  is  right 
and  proper. 

1794.  Could  you  state  any  other  case? — 
Another  case  that  I  had  an  opportunity  of  seeing 
a  short  time  ago  was  one  in  which  the  total  assets 
of  the  tenant  amounted  to  360  /.,  and  the  preferen* 
tial  claims,  rent,  rates,  and  taxes  amounted  to 
190  /.  odd,  of  which  the  rent  was  something  over 
152  /. ;  therefore,  the  rent  took  half  the  assets 
of  the  man. 

1795.  In  that  case  was  there  one  year's  rent 
due  ?  —  There  was  only  one  half-year's  rent 
then. 

1796.  Do  you  speak  of  this  preference  as  un- 
fair?— Most  unfair. 

1797.  Why  do  you  think  that  it  is  unfair,  if  it 
is  known  to  all  parries  and  it  is  part  of  the 
bargain  ? — ft  is  part  of  the  bargain  between  the 
landlord  and  the  tenant,  but  it  is  no  bargain  with 
ordinary  traders ;  it  is  a  bargain  which  the  State 
forces  them  into  and  very  much  to  their  detriment, 
1  think. 

1798.  Have  you  any  opinion  upon  a  point 
which  has  been  put  before  the  Committee  by 
various  witnesses,  that  the  existence  of  the  law 
of  distress  raises  rent  ? — I  have  no  doubt  what- 
ever that  it  does. 

1799.  Do  you  know  of  any  cases  where  you 
have  seen  that  force  in  operation  ? — It  is  almost 
impossible  to  actually  prove  that  the  increased 
rent  has  been  caused  by  the  operation  of  the  law 
of  distress,  but  I  think  it  is  certain,  at  least,  that 
the  operation  of  the  law  of  distress  causes  what 
I  should  call  a  very  undue  competition  fur  farms, 
and  thereby  raises  the  value  of  them,  and  raises 
the  rent  to  the  solvent  man  the  only  proper  roan 
who  ought  to  take  the  farm. 

1800.  Is  there  any  particular  case  to  which  you 
wish  to  call  the  attention  of  the  Conunittee  ? — 
There  is  a  case  which  you  may  consider  has  some 
bearing  on  it,  a  case  in  which  I  remember  there 
were  52  applications  for  a  vacant  farm,  a  very 
good  farm,  and  the  rent  in  consequence  was  raised 
from  30  s.  to  42  s.  and  43  s.  an  acre. 

1801.  When  was  that?— That  was  about  12 
years  ago. 

1802.  That  was  valuable  land,  I  presume? — 
Very  good  land. 

1803.  Do  you  maintain  that  it  was  run  up  un- 
duly ? — I  have  no  doubt  of  it 

1804.  Do  you  muntain  that  but  for  the  law  of 
distress  the  agent  for  the  landlord  would  have 
refused  to  entertain  applications  which  he  would 
entertain  with  the  law  of  distress  ? — No,  I  do  not 
think  I  can  put  it  so  far  as  that ;  I  should  like  to 
put  it  in  this  way,  that  the  law  of  distress  tables 
a  landlord  to  listen  to  applications  and  encourages 
any  proposing  tenant  to  make  applications,-  whicli' 
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Chairman — continued. 

makes  considerable  competition,   and   therefore 
naturally  increases  the  value  of  die  land. 

1805.  It  is  a  matter  which  can  never  really  be 
brought  to  the  test  ? — I  do  not  think  it  can,  but 
I  think  that  anyone  who  has  lived,  as  I  have,  in 
an  agricultural  district  and  is  interested  in  study- 
ing these  matters^  can  only  come  to  one  conclusion, 
and  that  is  that  an  undue  competition  for  farms 
raises  the  rent  of  the  farms,  and  it  induces  men 
who  really  have  not  anything  like  the  proper 
capital  to  cultivate  farms,  to  apply  for  them  and 
in  some  cases  unfortunately  to  get  them,  and 
when  they  do  not  get  them  the  rent  is  raised  to  a 
man  who  really  is  entitled  to  the  land  by  means 
of  the  capital  that  he  has  and  the  ability  that  he 
has  to  farm  it. 

1806.  Does  not  this  view  underlie  the  opinion 
which  you  have  expressed,  that  a  landlord  will 
take  a  man  with  insufficient  capital? — There  is  no 
doubt  that  landlords  do  that  to  a  very  large  degree, 
because  they  have  security  for  their  rent. 

1807.  But  do  the^  not  look  to  the  possible 
deterioration  of  their  farms? — I  think  not  so 
much  as  they  ought  to  do,  but  I  do  not  think 
that  it  follows  that  a  farm  will  deteriorate  because 
a  tenant  is  a  poor  man,  A  labdlord  does  not 
probably  say  it  just  in  so  many  words,  but  that  is 
the  effect  of  it.  It  is  not  landlords  who  suffer, 
and  it  is  not  the  farm  that  suffers ;  but  it  is  the 
general  body  of  creditors,  whose  money  goes  on 
to  the  farm.  In  this  case  which  I  have  spoken  to 
you  about  there  is  2,000  /.  of  somebody's  money 
on  the  farm,  and  the  farm  is  in  very  good  heart 
indeed ;  and  there  is  no  doubt  that  the  landlord 
is  all  right,  but  those  unfortunate  people  are  all 
wrong. 

1808.  Would  the  landlord's  argument  be  fairly 
described  as  this:  I  may  secure  my  rent,  and 
notwithstanding  my  preferential  position,  others 
will  be  found  who  will  lend  the  man  money 
which  will  improve  my  land  ? — I  have  no  doubt 
that  that  is  the  result,  but  whether  the  landlord 
would  like  to  put  it  just  in  that  way  I  do  not 
know. 

1809.  As  a  matter  of  fact,  notwithstanding  the 
preferential  claim,  farmers  are  able  to  get  a  con- 
siderable credit  ? — Yes  ;  in  nearly  all  l£ose  cases 
that  come  under  my  notice  thev  get  money  from 
their  sisters  or  from  their  family,  and  the  family 
have  been  in  some  cases  left  in  a  state  of  almost 
abject  poverty. 

1810.  From  a  banker's  point  of  view,  are  you 
hampered  in  your  business,  ^n  the  extent  of  your 
operations,  bv  the  existence  of  the  law  of  distress  ? 
— I  do  not  think  that  we  are. 

1811.  That  is  to  say,  you  give  as  much  credit, 
although  you  may  not  extend  your  credit  opera- 
tions ? — No,  we  do  not  give  as  much  credit  as  we 
should  otherwise  do. 

1812.  In  your  judgment,  is  the  farmers'  com- 
plaint  correct,  that  they  are  unable  to  borrow 
money  as  they  otherwise  would,  on  account  of 
the  law  of  distress  ? — Certainly. 

1813.  Do  you  consider,  then,  that  it  would  be 
to  the  advantage  of  the  farmers  if  they  could  bor- 
row more  freely  ? — Sometimes ;  I  should  not  like 
to  lay  down  that  as  a  general  principle. 

1814.  I  wish  to  put  it  very  broadly;  as  far  as 
it  has  come  under  your  notice  under  the  present 
law  of  distress,  have  farmers  got  what  you  as  a 
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business  man  would  consider  sufficient  credit  ? — 
That  is  a  very  awkward  question  to  answer. 

1815.  With  regard  to  this,  you  see,  there  is 
this  dilemma,  that  if  they  do  not  get  sufficient 
money,  and  you  are  hampered  by  the  law  of 
distress,  and  prevented  by  the  law  of  distress  from 
giving  them  more,  that  seems  to  involve  the  view 
that  they  do  not  get  enough  now ;  and,  on  the 
other  hand,  you  do  not  wish  to  admit  that  they  do 
not  get  enough  ? — Our  position  is  rather  this  in 
the  matter,  that,  speaking  generally,  it  is  not  a 
desirable  thing  for  a  farmer  to  borrow  much 
money,  but  that  a  farmer  should  borrow  money 
at  certain  seasons  of  the  year,  perhaps,  when  he 
wants  it.  For  instance,  I  will  take  this  season, 
when  in  our  county,  as  a  whole,  they  have  had 
very  exceptional  crops  of  roots,  when  farmers 
would  have  been  able,  if  they  had  the  means,  to 
buy  sheep,  and  I  believe,  to  nave  done  very  well 
indeed  by  the  sale  of  them  ;  but  unfortunately  in 
many  cases  the  necessary  funds  were  not  avail- 
able, the  sheep  were  not  bought,  the  turnips 
were  not  consumed,  and  the  lands  suffer. 

1816.  Do  you  as  a  banker  offer  the  Committee 
this  inducement  to  abolish  the  law  of  distress, 
that  farmers  would  be  able  to  borrow  more  freely 
if  it  were  abolished? — Yes,  I  think  they  would 
be  able  to  borrow  more  freely,  but  I  should  be 
very  sorry  to  offer  that  inducement  to  farmers. 

1817.  Is  this  a  fair  way  of  putting  it,  that  they 
would  be  able  to  borrow  more  freely,  but  with 
the  attendant  advantages  and  disadvantages 
which  such  an  extent  of  credit  involves  ?— Yes. 

1818.  Then  the  Committee  must  judge  whether 
the  inconveniences  to  farmers,  from  a  further 
amount  of  trading  on  borrowed  capital,  are 
greater  than  the  advantage  of  their  being  unable 
to  borrow  ? — I  think  so. 

1819.  But  your  judgment  with  regard  to  your 
own  neighbourhood  is,  that  such  an  increase  of 
credit  ought  to  take  place  within  comparatively 
narrow  limits? — Yes,  and  at  different  seasons, 
occasional  se.asons ;  it  should  not  be  a  permanent 
borrowing  of  money,  but  an  occasional  borrowing 
of  money  that  I  would  point  to. 

1820.  May  the  Committee  understand  that  on 
the  whole  you  think  that  farmers  have  not  been 
able  to  borrow  enough  ? — Not  so  much  as  they 
wished. 

1821.  What  you,  in  your  judgment  as  a  busi- 
ness man,  would  consider  enough  ? — I  am  very 
much  afraid  in  some  cases  they  have  been  able 
to  borrow  too  much,  but  then  I  think  we  found 
out  that  during  the  last  two  or  three  years  which 
have  been  so  exceptionally  unfavourable.  May  I 
submit  to  the  Committee  this,  that  the  landlords 
have  not  borne  anything  like  the  share  that  they 
ought  to  bear  of  the  losses  of  those  years  because 
of  the  law  of  distress.'! 

1822.  Then,  supposing  that  the  law  of  dis- 
tress had  not  existed,  they  would  have  paid  the 
penalty  of  insolvent  tenants  more  than  they  had 
done  hithertp  P — Yes. 

1828'.  With  regard  to  bills  of  sale,  have  you 
any  knowledge  of  bills  of  sale  having  been  put 
in  by  other  creditors?— Yes,  I  have  known  of 
bills  of  sale  in  the  country  districts;  they  are 
generally  given  to  the  worst  class  of  monev- 


lenders;  they  are  never  taken  by   respectable 
banks.    I  have  never  known  a  case,  I  think. 
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1824.  A  bill  of  sale  being  a  coroparativelj 
secret  arrangement,  altfaoueh  registered,  is  not  it 
more  detrimental  to  the  other  creditors  than  the 
preferential  right  of  the  landlord? — But  it  is  not 
secret  at  all. 

1825.  Is  a  bill  of  sale  always  known?— Yes, 
every  week.  On  a  particular  day  in  the  week 
one  gets  a  list  down  of  ail  bills  of  sale  that  have 
been  executed. 

1826.  As  regards  bills  of  sale,  bankers  take 
Aeir  precautions  ? — Yes,  undoubtedly. 

-v^27.  They  inform  themselves  of  all  the  bills 
01  sale  that  kre  registered? — Yes.  The  rule 
that  we  adopt  is  that  if  a  man  gives  a  bill  of  sale 
we  make  him  close  his  account  at  once  ;  we  have 
no  further  transactions  with  him. 

1828.  Do  you  believe  that  landlords  would 
take  bills  of  sale  in  any  case  if  the  law  of  dis- 
tress were  abolished  t — 1  do  not  think  they  would 
be  able  to  get  them. 

1829.  Tenants  would  not  give  them?— I  think 
they  would  not. 

1830.  If  that  course  were  adopted,  the  credit 
of  the  tenant  would  be  destroyed  : — Yes;  and  if 
the  law  of  distress  was  abolished  and  the  tenant 
were  to  give  a  bill  of  sale  to  his  landlord,  his 
credit  would  be  affected  as  much  as  it  would  by 
an  ordinary  bill  of  sale ;  of  course^  it  would  be 
affected  very  considerably. 

1831.  It  would  be  affected  more,  would  it  not, 
than  by  the  present  law  of  distress? — Yes,  I 
think  it  would. 

1832.  So  that  if  the  result  of  the  abolition  of 
the  law  of  distress  were  to  induce  landlords  to 
take  that  form  of  protection,  the  tenants'  situa- 
tion would  be  worse  than  it  is  now  ? — There  are 
two  parties  to  the  bargain.  The  landlords  would 
say  what  they  want,  but  the  tenant-farmer  has 
something  to  say  now-a-days.  I  do  not  think 
that  tenant-farmers  would  give  bills  of  sale. 

1833.  Have  you  given  jrour  attention  to  the 
subject,  as  to  the  precautions  that  a  landlord 
might  take,  if  the  law  of  distress  were  abolished, 
for  his  own  protection  ? — ^I  confess  that  I  have 
looked  at  the  thing  rallier  from  the  view  of  a 
tenant-farmer  and  from  the  view  of  commercial 
people,  and  my  experience  is  that  a  landlord  is 
particularly  well  able  to  take  care  of  himself^ 
He  has  so  well  taken  care  of  himself  hitherto 
that  I  have  no  doubt  he  will  find  some  means  of 
getting  over  the  difficulty. 

1834.  Might  he  not  find  some  means  which 
would  prevent  the  embarrassed  tenant-farmers 
having  as  good  credit  as  they  at  present  have  ? — 
I  do  not  think  we  should  have  anjthin^  of  that 
kind.  May  I  say  I  think  that  it  would  follow 
that  a  landlord  must  have  a  right  to  re-enter  his 
farm  without  the  tedious  pi:ocess  of  an  action  of 
ejectment. 

1835.  You  would  hold  that  an  immediate 
right  of  re-entry  should  be  given  ? — Yes. 

1836.  What  do  you  mean  by  immediate  re- 
entry ? — I  think  that  a  landlord  would  be  fairly 
entitled,  for  rent  due  on  the  2nd  of  August,  to 
re-enter  the  farm  in  six  weeks  if  the  rent  is  not 
paid.  The  landlord  might  very  fairly  be  entitled 
to  do  so;  he  would  not  exercise  his  right  in 
many  cases. 


Sir  MoiMey  Lopes. 

1837.  Do  I  understand  that  you  are  the 
manager  or  a  partner  in  a  bank? — I  am  the 
manager  of  a  branch  of  a  joint-stock  bank,  the 
Gloucestershire  Banking  Company ;  but  I  am  not 
in  any  way  authorised  to  speak  for  the  bank.  I 
am  simply  speaking  of  matters  that  have  come 
under  my  own  personal  knowledge;  I  am  not 
authorise  to  represent  the  bank  in  any  way. 

1838.  Then  you  are  only  giving  your  evidence 
with  reference  to  the  particular  locality  ? — Yes ; 
but  I  am  aware  that  I  am  spealdng  the  senti- 
ments of  other  managers  of  banks,  and  also  of  all 
my  colleagues  who  manage  branches.  The  sub- 
ject is  one  which  has  bc«n  very  fully  discussed 
amongst  us  at  our  meetings,  and  we  are  all  of 
one  mind  about  it. 

1839.  What  is  the  localitv  in  which  you  are 
interested  ? — The  branch  with  which  I  am  con- 
nected is  at  Ross,  in  Herefordshire. 

1840.  Have  you  a  very  large  number  of 
clients  who  are  farmers  there? — Yes;  I  think 
the  majority  of  our  customers  are  i^riculturists. 

1841.  I  think  you  said  that  you  give  the  same 
facilities  to  farmers  as  to  other  borrowers? — I 
said  that  farmers  were  not  charged  a  higher  rate 
of  interest  than  other  borrowers. 

1842.  That  means  that  von  do  not  charge 
them  anything  more  than  the  ordinary  rate  of 
interest? — That  is  so. 

1843.  Then  if  that  is  so,  you  must  consider 
their  credit  as  good  as  that  of  any  other  profes- 
sional people  that  you  have  been  dealing  with  ? 
— We  measure  a  man's  credit  by  the  amount  we 
lend  him,  and  not  by  what  we  charge  him  for 
it 

1844.  Do  you  take  no  security  for  any  amount 
which  you  advance  to  a  fanner? — We  take 
security  for  all  amounts  that  we  advance  to 
farmers. 

1845.  You  do  not  advance  anything  Avithout 
security? — That  is,  perhaps,  rather  a  strong 
statement,  but  it  would  be  a  very  rare  occur- 
rence, and  certainly  not  to  farmers  now-a-days. 

.  1846.  Take  the  case  of  a  man  entering  a  farm, 
and  he  has  not  sufficient  capital  to  fiarm  it ;  what 
security  has  he  to  give  to  you  when  he  comes  to 
you  as  a  banker  to  ask  you  to  lend  him,  say, 
100  /. ;  you  would  not  advance  it  upon  his  per- 
sonal note  of  hand? — ^No;  he  would  probably 
get  the  security  of  a  relation  or  a  friend. 

1847.  Then  you  would  get  a  guarantee? — 
Yes. 

1848.  Then  vou  have  got  a  safe  security,  of 
course  ? — ^'1  hat  is  the  basis  up(Ni  which  we  endea- 
vour to  do  our  business. 

1849.  You  do  not  advance  anything  to  a 
tenant  fanner,  unless  he  not  only  comes  to  you 
himself,  and  gives  you  his  personal  guarantee, 
but  you  insist  upon  having  from  him  anollier 
security  in  the  shape  of  a  fruarantee  ? — Yes,  he 
has  to  get  the  security  of  some  other  man.  Of 
course  that  is  not  an  absolute  rule,  but  that  is 
the  rule  that  we  lay  down. 

1850.  Then,  of  course  you  are  quite  as  safe  in 
dealing  with  a  tenant  farmer  as  you  are  in 
dealing  with  anybody  else ;  you  are  running  no 
risk,  because  you  have  got  somebody  at  his  back 
as  a  security  ?— The  risk  that  you  run  is  a  Kttle 
more  than  that,  for  the  security  may  break  down 
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Sir  MoMsey  Lopes — continued, 
aometimes ;  in  the  case  wbich  I  have  put  before 
the  Committee  that  is  just  what  happened. 

1851.  The  case  that  you  put  before  us  just 
now  of  a  man  who  had  borrowed  a  certain  sum 
of  money,  and  who  failed  in  his  security,  was 
that  for  money  which  you  advanced  ? — That 
man  was  security  to  me  for  a  debt  of  his 
brother's. 

1852.  Then  it  was  not  money  advanced  to  him  ? 
— No,  it  was  not  money  advanced  to  him ; 
another  banker  was  the  loser  by  his  failure. 

1853.  Then  this  must  have  been  somewhat  an 
extraordinary  case,  because  this  is  not  the  case 
of  a  tenant  farmer  who  comes  to  you,  and  asks 
you  to  lend  him  some  money? — It  is  extra- 
ordinary in  the  fact  that  the  landlord  absorbed 
the  whole  estate,  and  that  the  expenses  were  so 
enormous. 

1854.  I  think  we  wanted  your  experience  of 
any  losses  which  you  have  sustained,  and  I  do 
not  consider  from  what  you  say  that  you  practi- 
cally made  any  loss  whatever  with  regard  to 
this  particular  case  before  us  ? — Yes,  we  are 
losers  by  it. 

1855*  Not  by  him,  but  by  the  man  you  had 
advanced  the  money  to,  and  for  whom  he  was 
the  guarantee  ? — That  is  so. 

1856.  With  regard  to  these  expenses,  are  they 
not  somewhat  extraordinary? — I  have  never 
seen  the  balance  sheet  of  a  distress,  and  I  am  not 
able  to  s^ive  an  opinion;  it  seems  to  me  very 
extraordinary  indeed. 

1857.  Do  you  know  what  levy  50  /.  means  ? — 
I  cannot  give  you  any  information  about  that; 
I  can  only  give  you  the  figures. 

1858.  lou  have  put  this  in  as  an  exceptional 
case  of  the  expenses  attaching  to  a  distress  ? — 
That  is  a  copy  of  the  account  which  was  fur- 
nished to  this  man's  estate  by  the  solicitors. 

1859.  I  should  say  from  my  own  knowledge 
that  there  is  something  very  extraordinary  in  tne 
amount' of  those  expenses,  therefore  if  it  is  put  in 
here  it  must  be  explained  in  some  way  ;  you 
begin  with  a  levy  of  59  t,  and  you  do  not  know 
wmt  that  is  for  ? — You  must  not  expect  me  to 
explain  another  man's  accoimt ;  I  think  the  whole 
thmg  is  atrocious. 

1860.  I  think  yon  told  us  that  landlords  were 
in  the  habit  of  taking  men  with  insufficient 
capital  ? — That  is  so. 

1861.  Do  not  you  think  that  they  take  ordi- 
nary precautions,  and  try  to  ascertain  what  a 
man's  capital  is  before  they  let  him  a  farm  ? — I 
think  they  do,  but  the  agent  of  an  estate  of 
5,000  acres  said  to  me  only  yesterday,  "  You 
cannot  go  and  ask  a  man  a  lot  of  questions  as  to 
what  money  he  has." 

1862.  Do  you  think  it  advantageous  to  the 
farmers  themselves  to  have  more  credit  than 
they  have  at  present? — I  think  it  would  be 
occasionallv. 

1863.  Should  you  be  prepared  to  give  them 
more  credit,  excepting  upon  the  terms  which  you 
have  stated,  viz.,  by  having  another  guarantee 
besides  the  man  to  whom  you  advanced  the 
money  ? —  I  should  imagine  that  the  practice  of 
the  bank  would  not  be  altered  in  that  respect. 

1864.  Do  you  think  that  if  the  law  of  distress 
were  entirely  done  away  with  the  landlord  would 
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not  take  some  other  means  of  obtaining  security^ 
— I  think  he  would  try  to. 

1865.  And  do  you  think  that  any  other  re- 
medy such  as  we  have  heard  of,  viz.,  prepayment, 
or  a  bill  of  sale*  or  any  other  mode  of  secuiity, 
would  be  preferable  to  the  present  law  of  dis- 
tress, limited  as  has  been  suggested  ? — I  tLink 
that  a  bill  of  sale  would  not  be  so  favourable  for 
the  tenant,  and  I  think  it  would  be  objectionable^ 
because  there  are  very  few  landlords  who  would 
take  bills  of  sale  from  their  tenants,  and  if  a  bill 
of  sale  were  given  it  would  be  thought  that  the 
landlord  had  a  poor  opinion  of  his  tenant. 

,  1866.  You  would  not  advance  any  money  to  a 
tenant  who  you  knew  had  a  bill  of  sale  upon  his 
goods? — No,  that  is  the  present  practice;  whe- 
ther if  it  became  the  usual  practice  for  tenants 
to  give  bills  of  sale  to  their  landlords  (I  do  not 
believe  it  ever  will),  I  do  not  say  what  we  might 
do. 

1867.  So  that  a  bill  of  sale  would  very  much 
more  injure  his  credit  than  the  present  law  of 
distress  ? — I  say  whether,  if  it  become  the  prac- 
tice, opinions  would  alter  as  to  bills  of  sale  I  do 
not  know. 

1868.  Did  you  say  whether  you  have  made 
any  losses  yourself  in  your  branch  of  the  bonk? 
— Yes,  we  have. 

1869.  Except  this  one  you  have  mentioned  ? — 
Yes. 

1870.  To  what  extent? — One  has  made  losses 
by  farmers  of  a  moderate  anoount;  the  losses 
have  not  been  heavy. 

Mr,  Pease. 

1871.  Do  yon  generally  take  guarantors  of 
farmers  also,  or  do  you  get  whom  you  can  ? — A 
tenant  gets  whom  he  can. 

1872.  And  they  generally  give  farmers,  I 
suppose  ? — Not  always. 

1873.  What  class  of  people  would  a  tenant 
farmer  get  for  his  guarantor? — That  would  de- 
pend upon  all  sorts  of  circumstances ;  it  depends 
upon  his  connections  and  his  friends. 

1874.  I  suppose,  as  a  rule,  you  know  whether 
the  landlord  nas  received  his  rent,  if  the  land- 
lord is  your  customer,  especially  ? — Yes,  we  can 
generally  tell  pretty  well. 

1875.  And  you  can  generally  know,  when  a 
tenant  is  your  customer,  if  he  has  paid  his  rent ; 
the  cheque  or  the  cash  is  apparent  in  your  trans- 
actions ? — Yes,  we  generally  have  a  pretty  good 
notion. 

1876.  Therefore,  when  you  make  advances  to 
tenants,  you  generally  do  so  with  the  knowledge 
whether  the  rent  has  been  paid  or  not? — Yes,  I 
think  so. 

1877.  What  does  a  banker's  advance  cost  a 
tenant  farmer  ? — I  should  think  it  cost  him  5^ 
per  cent.,  not  more. 

1878.  You  generally,  I  suppose,  have  a  com- 
mission ? — I  am  including  the  commission  in  the 
5i  per  cent. 

1879.  It  is  generally  for  three  months  at  a 
time,  is  it  not  ?— No,  our  advances  to  farmers  are 
made  mostly  in  the  form  of  over-drafts. 

1880.  You  have  a  commission  every  half-year 
of  5  #.,  and  if  continued  for  a  year,  that  brings  it 
up  to  5i  per  cent.  ? — Yes. 

M  2  1881.  Do 
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1881.  Do  you  think  that  if  you  abolished  the 
law  of  distress  the  landlord  would  not  have  the 
rent  paid  beforehand  ? — I  do  not  think  so. 

1882.  You  think  that  the  landlord  would  be 
content  to  take  the  payment  of  his  rent  as  at 
present,  although  he  was  deprived  of  the  security 
which  he  now  has? — I  thirk  that  a  landlord  is 
like  any  other  man  of  business,  he  has  to  take 
what  he  can  get;  not  always  what  he  would 
have. 

1883.  Have  not  things  been  rather,  on  the 
whole,  more  favourable  amongst  the  farmers  in 
vour  county  than  in  some  other  parts  of  the 
Kingdom  ?— Yes,  they  have  not  suffered  so  much 
in  my  immediate  district. 

1884.  I  think  you  said  that  there  have  been 
40  or  50  tenants  at  one  time  applying  for  a  farm  ? 
—Yes  ;  that  was  12  years  ago. 

1885.  Do  you  say  that  there  are  now  farms  to 
let  no  tenants  are  applying  ? — I  am  happy  to  say 
we  have  no  land  untenanted. 

1886.  You  have  no  farms  in  your  district  that 
the  landlords  cannot  let  ?—  No,  they  are  all  let ; 
at  least  I  do  not  hear  of  any  in  my  neighbour- 
hood unlet. 

1887.  When  a  tenant  is  master  of  the  position, 
cannot  he  arrange  with  his  landlord  that  the  law 
of  distress  shall  not  be  applied,  and  that  the 
landlord's  right  of  distress  shall  be  waived  in 
favour  of  his  general  creditors  ? — I  think  he 
ought,  and  I  wish  he  would. 

1888.  But  he  never  does  it  ?— No. 

1889.  Because  he  prefers  being  under  the 
law  of  distress  ? — No,  because  he  has  not  found  it 
out  yet ;  he  is  only  beginning  to  find  it  out. 

1890.  Do  you  really  think  that  tenant  farmers 
are  so  sharp  as  that? — I  wish  they  were,  because 
then  we  should  have  had  no  law  of  distress  for  a 
great  many  years  past. 

1891.  Do  you  think  that  the  tenant  would 
have  to  find  bondsmen  ? — Yee,  I  think  he  would  ; 
that  would  be  a  very  proper  arrangement,  I 
think. 

1892.  Do  you  think  that  a  tenant  farmer  pre* 
fers  finding  bondsmen  rather  than  being  under 
the  mercy  of  his  landlord  for  a  year's  rent?— 1 
think  80,  because  he  would  get  bis  farm  for  2  s. 
or  3  s.  an  acre  less  to  begin  with. 

1893.  Have  you  really  come  to  that  opinion  ? 
— Yes,  it  is  the  result  of  a  great  deal  of  tnought, 
and  I  really  believe  it. 

1894.  Are  not  all  the  farms  in  your  district 
almost  entirely  let  by  the  valuation  of  the  agent 
and  not  by  tender?— They  are  not  let  by  tender 
at  all  that  I  am  aware  of. 

1895.  When  the  agent  values  the  farm,  do  you 
suppose  that  he  takes  the  first  tenant  that  applies 
for  it? — I  think  in  most  estates  that  is  the 
case. 

1896.  Still  you  think  that  the  man  who  gets 
the  farm  is  paying,  by  reason  of  the  competition 
behind  him,  rather  more  rent  than  he  would 
otherwise  have  to  pay?— I  am  perfectly  sure 
of  it. 

1897.  Does  he  not  value  the  farm  himself  be- 
fore he  lakes  it? — But  there  has  been,  what  we 
have  heard  called,  such  a  hunger  for  farms. 

1898.  But  that  hunger  is  over,  is  it  not? — 
Yes,  to  a  certain  extent  it  is,  but  we  are  finding 
the  effect  of  it  now. 


Mr.  Pease^oniinued. 

1899.  Although  there  was  a  land  hunger,  there 
is  no  land  hunger  now  ? — There  is  not  such  great 
land  hunger  now. 

1900.  And  that  which  operated  when  the  land 
hunger  existed,  does  not  operate  now  ? — There  is 
not  the  same  competition. 

1901.  Therefore  the  rent  is  not  raised  under 
the  law  of  distress  by  competition  ? — Where  there 
is  no  competition,  I  grant  you  that  the  rent  is  not 
raised  by  competition. 

1902.  After  all,  does  it  not  come  to  this,  that 
in  a  free  country  like  this  the  worth  of  a  thing 
is  what  a  man  will  give  for  it  ? — Undoubtedly ; 
but  I  do  not  think  that  the  value  of  a  thing 
should  be  enhanced  by  the  system  now  in  force. 

1903.  You  think,  on  the  whole,  that  landlords 
would  be  different  from  what  they  are  if  the  law 
of  distress  were  abolished  ? — I  think  that  a  land- 
lord would  be  very  much  more  careful  in  the 
arrangements  that  he  made  with  his  tenant. 

1904.  Do  you  not  think  that  the  abolition  of 
the  law  of  distress  would  drive  the  tenant  much 
more  to  the  banker? — No  ;  I  do  not  think  so. 

1905.  He  would  get  less  credit  at  any  rate 
from  his  landlord  than  at  present  ? — I  am  sure 
that  it  is  a  very  bad  thing  for  any  tenant  to  be 
in  arrear  for  12  months  with  his  rent. 

1906.  Take  the  landlord's  case  again,  do  you 
think  that  a  landlord  does  not  take  less  rent  for 
his  fai*m  because  the  rent  is  secured,  than  he 
would  take  if  the  rent  was  not  secured  ? — I  do 
not  think  so  at  all ;  I  do  not  think  that  that  has 
anything  at  all  to  do  with  it. 

1907.  Then  you  do  not  think  that  the  security 
means  less  rent? — I  do  not  think  so  in  that 
sense. 

1908.  Are  you  prepared  for  an  immediate 
abolition  of  the  law  of  distress  ? — I  think  that  an 
immediate  abolition  of  the  law  of  distress  would 
be  a  little  unfair.  I  should  think  12  months 
ought  to  be  allowed. 

1909.  When  you  say  that  it  would  be  a  little 
unfair,  would  not  it  be  very  hard  upon  some  of 
the  farmers? — Not  upon  the  farmers;  it  would  be 
hard  upon  the  landlords,  I  have  no  doubt. 

1910.  Do  not  you  think  that  many  farmers 
received  credit  during  those  bad  times,  and  have 
been  held  over  by  uieir  landlords,  *  and  conse- 
quently held  over  by  other  creditors  ? — I  think 
that  there  is  a  great  deal  more  talk  about  that 
than  reality ;  I  do  not  know  of  a  single  case 
where  a  farmer  has  been  held  over  by  his  land- 
lord. 

1911.  Not  in  Herefordshire  ?— I  do  not  know 
of  a  single  case  in  the  district  with  which  I  am 
connected  in  which  a  tenant  has  been  held  over 
by  his  landlord ;  when  I  say  he  has  not  been 
held  over,  I  mean  that  he  has  not  been  kept 
going  by  his  landlord  not  getting  his  rent. 

1912.  But  the  landlord  has  not  pressed  for  his 
rent? — Reductions  have  been  made  to  tenants  ; 
but  I  mean  where  a  landlord  by  allowing  his 
tenant  not  to  pay  his  rent  has  kept  his  tenant  on 
his  legs ;  I  do  not  know  of  such  a  case. 

Chairman, 

1913.  Did  you  not  put  a  case  before  the  Com- 
mittee in  which  the  rent  was  allowed  to  go  on 
for  three  years? — Yes,  the  man  was  not  kept  on 
his  legs  for  all  that. 

mU.  Was 
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Chairman'-  continued. 

1914.  Was  not  this  a  case  where  he  had  been 
held  over,  to  your  disadvantage,  if  you  like,  but 
surely  it  was  a  case  of  a  man  who  had  been  held 
over  ?— But  when  you  speak  of  a  man  who  was 
kept  up,  this  was  a  man  who  has  gone  down. 

Mr.  Pease^ 

1915.  In  these  bad  times  have  not  landlords 
deferred  the  payment  of  their  entire  rent,  and 
taken  less  on  account  of  the  projection  that  they 
have  by  the  law  of  distress,  to  the  advantage  of 
the  tenant,  hoping  to  pull  the  tenant  through 
into  better  times  ? — I  think  that  they  have  ma[de 
reductions  of  rent ;  but  I  am  not  aware  of  any 
cases  in  which  that  has  been  done ;  I  do  not 
remember  a  case  now  in  which  any  great  advan- 
tage has  been  given. 

Mr.  Cropper. 

1916.  Did  you  know  in  that  case,  while  it  was 
going  on,  that  that  man  was  three  years  behind 
m  his  rent? — No. 

1917.  Perhaps  you  did  not  know  that  he  had 
got  behindhand  at' all  ? — That  may  be  so. 

1918.  Therefore  it  may  be  that  the  evidence 
which  you  have  given  us. is  not  altogether  safe 
for  us  to  rely  upon  in  that  point  of  view  ? — That 
is  for  the  Committee  to  decide. 

1919.  You  did  not  know  that  this  man  was 
three  years  behind?— No. 

1920.  I  should  be  delighted  to  think  that  in 
Herefordshire  there  were  no  tenants  behind,  only 
that  would  be  so  exceptional  a  case  that  I  cannot 
help  thinking  that  you  may  not  know  of  them, 
as  you  did  not  know  of  this  large  one  which  has 
been  so  disastrous  ? — That  is  very  possible. 

1921.  What  do  you  think  that  the  landlords 
would  really  have  to  do  with  the  view  of  protect- 
ing themselves,  supposing  that  the  law  of  distress 
were  done  away  with  ? — I  think  that  the  most 
common  form  of  protection  would  be  for  the 
landlords  to  take  guarantees  for  the  rent 

1922.  Could  they  get  that  ?— I  think  so, 

1923.  You  do  not  think  that  they  would  expect 
the  rent  paid  in  advance  ? — I  do  not  think  tney 
would  get  it  if  they  did ;  I  think  that  in  these 
times  a  landlord  cannot  dictate  to  his  tenants 
what  he  shall  do  and  what  he  shall  not  do ;  it  is 
a  question  of  arrangement  between  two  equal 
parties  to  the  bargain ;  if  the  landlord  says, 
'*  I  will  have  my  rent  in  advance,"  the  tenant 
will  say,  "  I  will  not  take  the  farm." 

1924.  I  suppose  if  a  landlord  said,  '^  I  want  a 
guarantee,"  the  tenant  may  say  "  I  will  not  give 
it''?— Yes. 

1925.  Therefore  they  are  on  even  terms  now  ? 
— No,  they  are  not  on  even  terms  now. 

1926.  You  must  see  that  the  landlord  must 
protect  himself,  and  therefore  he  would  be 
obliged  to  have  some  security  as  the  rent  came 
in,  or  else  other  creditors  would  come  in  and 
seize  the  whole  of  the  assets,  and  he  would  have 
nothing  at  the  end  of  the  half-year? — As  regards 
one  half-year's  rent,  his  ])08ition  would  be  slightly 
worse  than  any  other  persons  ;  but  I  cannot  see 
as  regards  anything  else  that  he  would  be  in  a 
worse  position  than  any  other  creditor,  and  I 
cannot  see  that  he  ought  to  be  in  any  better 
position. 

0.82. 


Mr.  Oiy^/^er— continued. 

1927.  In  the  case  of  an  insolvent  tenant, 
would  not  the  landlord  be  in  a  very  much  worse 
position,  because  he  gets  his  land  back  at  a  time 
when  he  does  not  want  it,  together  with  the  dis- 
advantage of  his  land  being  out  of  order  ? — ^But 
a  case  of  insolvency  does  not  always  mean  that 
the  land  is  in  a  bad  state  of  cultivation. 

1928.  A  tenant  generallv  lets  his  land  go 
down,  does   he   not,  before  he  fails  ? — If  he  is 

foing  to  leave  the  farm  he  lets  it  go  down  ;  but 
do  not  think  that  it  is  his  practice  to  do  so 
when  he  is  about  to  fail. 

1929.  But  his  stock  runs  down?— Yes;  I 
ought  to  admit  that  at  the  outset. 

1930.  In  that  case  the  landlord  suffers  more 
than  any  other  creditor,  because  he  not  only 
loses  his  rent,  but  he  gets  his  land  in  a  very  bad 
condition  thrown  on  his  hands? — I  think  you  are 
carrying  it  rather  further  than  I  should  go  with 
you. 

1931.  Therefore  he  must  take  care  of  himself 
in  some  way? — Yes. 

1932.  Therefore  probably  he  would  try  to  get 
his  rent  paid  either  quarterly  or  in  advance,  in 
order  to  protect  himself? — Yes. 

1933.  In  which  case,  I  suppose,  the  only  re- 
source of  the  tenant  is  to  borrow  either  from 
other  creditors  or  from  a  bank  ? — That  is,  sup- 
posing that  a  tenant  agrees  to  pay  the  rent  in 
advance,  which  I  do  not  think  he  would  do. 
Supposing  that  the  tenants  met  together  and 
said  that  they  would  not  agree  to  pay  the  rent 
in  advance,  all  that  the  landlords  would  have  to 
do  would  be  to  agree  to  it. 

1934.  Then  the  land  hunger  is  not  very 
strong? — No,  it  is  not;  and  1  hope  it  will  never 
be  so  strong  again. 

1935.  But  if  they  had  to  pay  their  rent  in  ad- 
vance they  would  have  to  borrow  from  their 
bankers? — Then  they  would  have  to  consider 
what  they  would  do. 

1936.  Then  of  course  they  would  have  to  pay 
heavy  interest  upon  what  they  now  get  for 
nothing? — If  you  put  it  in  that  way. 

Mr.  Bidden. 

1937.  If  one  of  your  customers  comes  to  you 
to  borrow  more  money,  do  not  you  usually  put 
the  question  to  him,  is  your  rent  paid  up  ? — Yes. 

1938.  In  a  case  like  that  you  would  be  very 
careful  when  three  years'  rent  was  due  ? — But 
unless  one  asks  for  the  receipts  for  the  rent  it  is 
possible  to  be  misled  about!  t. 

1939.  Do  you  think  that  they  would  say  any- 
thing that  was  wrong  ? — I  am  afraid  that  they 
do  sometimes,  when  they  are  short  of  money. 

1940.  But  a  man's  position  with  his  landlord, 
is  a  point  which  you  would  always  investigate, 
is  it  not? — Yes. 

1941.  Therefore  one  would  hardly  think  that 
the  law  operates  much  against  your  business, 
because  you  would  guard  against  it? — I  do  not 
think  that  I  have  stated  that  the  law  operates 
against  the  business  done  by  myself.  1  put  it 
rather  that  it  is  against  the  traders,  the  people 
who  do  not  sell  money  but  who  sell  other  goods^. 
and  the  tenant-farmers  themtfelves. 

1942.  But  as  regards  the  traders,  is  it  not  the 
fact  that  they  sell  at  a  less  price  for  cash,  when 
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Mr.  Biddell — continued 

the  money  is  paid  directly  ? — Yes,  I  think  that 
is  the  rule. 

1943.  And  where  they  give  credit  they  charge 
a  higher  price,  the  difference  between  the  high 
price  and  the  low  price  being  for  the  danger  that 
they  run  in  making  a  bad  debt  ? — I  should  rather 
assume  the  difference  between  the  cash  price  and 

'  the  credit  price  to  be  the  interest  on  the  money 
in  the  meantime^  and  not  the  insurance^  as  it 
were. 

1944.  I  will  take  it  as  interest;  would  not 
there  be  a  certain  amount  of  hazard  ? — There  is 
a  certain  amount  of  hazard,  but  I  do  not  think 
that  the  difference  in  price  is  intended  to  cover 
it.  I  think  the  cash  customer  pays  for  the 
insurance. 

1945.  Have  not  some  borrowers  great  diflSculty 
in  getting  security  ? — Very  great. 

1946.  There  is  a  general  fteling  against  being 
security  for  other  people,  is  there  not  ? — Yes. 

1947.  Do  not  you  think  that  if  tenants  are 
driven  to  find  guarantors  for  their  rent  would  be 
at  a  loss  and  a  great  inconvenience  to  them  ? — I 
think  it  might  m  some  cases ;  but  I  think  that 
the  effect  of  the  abolition  of  the  law  of  distress 
would  be,  as  I  heard  a  gentleman  say  who  was 
examined  this  morning,  to  drive  men  who  are 
now  occupying  large  farms  without  sufficient 
capital  into  smaller  farms  which  are  more  suited 
to  their  means.  I  believe  there  are  many  men 
now  occupying  large  farms  who  have  no  business 
to  be  there,  as  they  have  not  capital  to  farm  them 
with,  and  they  will  be  compelled  in  the  course  (rf 
a  few  years  to  take  smaller  farms  which  they  are 
competent  to  farm ;  and  the  large  farms  will  have 
to  be  kept  for  men  with  large  capital. 

1948.  But  as  to  the  small  tenants  and  the 
tenantry  in  general,  do  ^ou  think  that  they  would 
approve  of  any  alteration  of  the  law,  the  effect 
of  which  would  be  to  restrict  their  business 
operations? — Yes;  I  think  they  would  if  they 
understood  it,  because  the  effect  would  manifestly 
be  to  reduce  their  rents. 

1949.  Do  you  think  that  farmers  do  not  under- 
stand their  position? — I  do  not  think  they  did; 
but  I  think  they  have  been  considerably  in- 
structed of  late  by  the  honourable  Member  for 
Herefordhire  and  some  friends  of  his. 

Colonel  Briie. 

1950.  You  stated  that  you  were  of  opinion 
that  the  law  of  distress  was  the  means  of  raising 
rents,  and  you  justified  that  assertion  by  quoting 
an  instance  in  which  there  had  been  52  applica- 
tions for  a  farm,  the  rent  of  which  was  raised 
from  30  8.  to  43  s.  an  acre ;  how  long  was  that 
ago? — About  12  or  13  years  ago. 

1951.  Are  you  aware  what  is  the  position  of 
that  farm  at  this  moment  ? — The  rent  has  been 
reduced  considerably  since  that  time. 

1952.  Do  you  know  what  the  rent  of  it  now 
is  ? — I  do  not  know  the  rent  of  it  now. 

1953.  You  state  that  you  are  not  hampered  in 
your  business  as  a  banker  by  this  law  of  dis- 
tress?— We  are  not  hampered  in  making  ad- 
vances by  the  law  of  distress,  but  our  risks  are 
increased  by  it  considerably. 

1954.  If  the  law  of  distress  vere  abolished, 
would  you  not  give  more  credit  than   you  do 


Colonel  ^me— continued. 

now  ? — I  do  not  know ;  that  would  be  a  matter 
of  policy  which  would  be  settled  by  the  directors 
of  the  bank. 

1955.  You  say  that  the  law  does  not  hamper 
you  as  a  banker,  but  that  it  hampers  the  com- 
munity at  large  ? — Undoubtedly. 

1956.  What  difference  does  it  make  to  the 
community  at  large  whether  a  banker  advances 
money  to  a  tenant  or  a  landlord  advances  money 
to  a  tenant? — I  did  not  mean  to  suggest  that  it 
made  any  difference  to  the  community  at  large 
whether  a  banker  advanced  money  to  the  tenant 
or  not. 

1957.  You  stated  that  the  law  of  distress  was 
an  injury  to  the  community  at  large ;  on  what 
ground  did  you  make  that  statement  ? — On  the 
ground  that  it  gives  the  landlord  a  preference 
Vhich  is  prejudicial  to  other  creditors. 

1958.  I  think  you  said  just  now  that  the  aboli- 
tion of  the  law  of  distress  would  not  have  the 
effect  of  making  you  give  further  credit  to  a 
farmer  than  you  do  now  ?  —I  do  not  think  that 
I  went  so  far  as  that.  1  would  not  like  to  pledge 
myself  quite  to  that.  I  think  I  may  say  this, 
that  it  would  justify  us  in  making  larger  advances 
to  tenant  farmers. 

1959.  You  stated,  did  you  not,  that  the  general 
way  in  which  yuu  assisted  farmers  was  by  allow- 
m%  them  to  overdraw  their  accounts  ? — "i  es. 

1960.  And  you  further  stated  that  when  they 
overdraw  their  accounts  you  take  security  firom 
them,  say,  a  note  of  hand  with  a  collateral  secu- 
rity ? — No,  I  did  not  say  a  note  of  hand  ;  that  is 
a  very  uncommon  form  of  taking  security  with 
us.  it  is  generally  in  the  form  of  a  guarantee. 
That  was  a  suggestion  by  an  honourable 
Member. 

1961.  You  always  take  a  collateral  security, 
do  you  not  ? — ^That  is  the  rule. 

1962.  And  it  is  not  repayable  at  a  certain 
specified  date? — No,  not  on  the  face  of  it; 
that  is  a  matter  of  arrangement  between  the 
customer  and  the  bank. 

1963.  Do  you  mean  to  say  that  you  advance 
money  on  guarantee  to  a  farmer  for  any  indefinite 
time  without  fixing  the  time  for  which  it  is  allowed 
him  ? — No,  I  did  not  say  that ;  but  on  the  in- 
strument of  guarantee  itself  there  is  no  date  of 
repayment  fixed. 

1964.  Do  you  usually  lend  money  for  long 
terms  ? — No ;  we  consider  it  very  objectionable 
to  lend  money  for  a  long  term,  but  the  instru- 
ment itself  does  not  bear  any  fixed  date  of  pay- 
ment. 

1965.  It  is  not  the  custom  in  your  county  to 
lend  money  to  farmers  on  promissory  notes  ? — 
That  is  not  our  custom  ;  it  is  done  in  rare  cases. 

1966.  As  the  law  of  distress  exists  now,  if  I 
came  to  you  as  a  landlord  with  a  tenant  farmer 
and  asked  you  to  make  him  an  advance  for  the 
occupation  of  his  farm ;  and  if  I  were  to  say  to 
you,  **If  you  will  make  him  an  advance,  I  will 
waive  the  right  that  lam  possessed  of  under  the 
law  of  distress,"  would  not  that  be  a  further  in- 
ducement, as  security  to  you,  to  advance  the 
money  ? — Yes,  it  would  undoubtedly. 

1967.  Has  that  ever  happened  to  you  ? — No, 
I  never  heard  it  suggested.  1  never  heard  of  a 
similar  case. 

1968.  What 
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Colonel  Brise — continued. 

1968.  What  did  you  mean  when  jou  said 
that  if  it  had  not  been  for  the  law  of  distress  the 
landlords  in  those  bad  seasons  would  have  paid 
the  penalty  more  than  they  have  done? — The 
landlords  would  have  lost  a  great  deal  of  money 
that  they  have  recovered  at  the  expense  of  the 
tenant's  other  creditors. 

Mr.  Salt. 

1969.  I  understood  from  one  of  the  former 
answers  which  you  have  given  that  as  a  banker, 
from  a  professional  point  of  view  you  have  no- 
thing to  say,  one  wav  or  the  other,  with  reeard 
to  the  law  of  distress  / — With  regard  to  the  elect 
that  it  would  have  upon  advances  made  by 
bankers  I  have  nothing  to  say. 

197i).  I  conceive  that,  as  a  bank  manager,  you 
understand  perfectly  upon  what  security  you  are 
leaning  when  you  lend  to  farmers  ? — Yes. 

1971.  You  nave  told  us  that,  as  the  matter  now 
stands,  you  generally  lend  upon  a  guarantee  in 
cases  where  you  make  advances  to  farmers? — ^A 
giuirantee,  or  other  form  of  security. 

1972.  Therefore,  the  question  of  the  law  of 
distress  does  not  very  mucn  come  into  your  calcu- 
lation ? — Except  in  so  far  as  one  may  lose  by  the 
failure  of  one's  security. 

1973.  But  when  you  lend  upon  security,  you 
have  got  a  fair  idea  of  what  the  security  itself  is 
worth,  and  what  the  character  and  position  of  the 
man  may  be  ? — Yes. 

1974.  And  you  are  perfectly  aware  that  tlM 
law  of  distress  exists  ? — Yes. 

1975.  Therefore  you  know  what  yon  are  about, 
and  you  act  upon  it? — Yes, 

1976.  And  therefore  I  conclude  that  you  have 
come  here,  not  so  mndi  as  a  banker  speaking  in 
the  interests  of  his  profession  as  a  political  eeono- 
mist  generally  ?*--I  think  I  came  here  especially 
to  give  evidence  about  a  particular  case  that 
came  under  my  notice,  the  case  of  which  I  have 
given  you  the  figures.  That  was  the  main  object 
with  which  I  came  here  to-day. 

1977.  With  r^ard  to  your  position  as  a  banker, 
you  of  course  know  j)erfeotly  well  what  you  are 
about  in  lending  money  under  existing  drcum- 
stances  ? — If  you  mean  with  regard  to  the  law  of 
distress,  yes. 

1978.  If  the  law  of  distress  were  removed,  and 

?rou  got  rid  of  the  preferential  security  of  the 
andlord,  of  course  there  would  be  greater  secu- 
rity for  yon  to  lend  on? — Yes,  there  would  be 
greater  security  for  all  the  creditors. 

1979.  Have  you  ever  made  advances  to  clients 
upon  railway  ordinary  stock  ? — Yes. 

1980.  If,  in  the  case  of  railway  ordinary  stock, 
the  preferences  and  debentures  were  removed, 
ordinary  stock  would  become  more  valuable, 
would  it  not  ? — Yes,  undoubtedly. 

1981.  And  if  you  had  made  a  somewhat  in- 
discreet advance  upon  railway  ordinary  stock, 
you  would  be  very  glad  to  see  the  preference 
shareholders  and  the  debentures  removed  out  of 
your  way? — But  one  can  hardly  understand  a 
man  making  an  indiscreet  advance  on  ordinary 
railway  stock.  There  are  certam  rules  laid  down; 
there  is  a  price  list  every  morning,  and  there  is  a 
certain  margin;    and  wlien  the  price  gets  tlie 
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margin,  one  sells,  and  the  question  of  risk  does 
not  arise. 

1982.  Even  experienced  bank   managers  are  . 
not  always  quite  wise? — Very  few  are  always 
wise. 

1983.  Sometimes  they  lend  money  upon  the 
ground  of  the  position  of  their  client,  and  they 
may  be  sometimes  mistaken  ? — Yes,  they  are. 

1984.  Have  you  ever  occupied  the  position  of 
a  landlord  ? — To  a  very  small  extent. 

1985.  As  a  landlord,  do  you  wish  for  the  aboli- 
tion of  the  law  of  distress  ? — I  think,  if  I  were  a 
landlord,  1  should  like  to  keep  the  monopoly  that 
I  possessed;  but  my  interest  in  land  is  so  very 
small  that  it  is  not  worth  mentioning. 

1986.  Have  you  ever  occupied  the  position  of 
a  tenant  ?— Not  of  land, 

1987.  Have  you  anything  to  say  about  the  law 
of  distress  upon  houses  ;  would  vou  wish  to  see 
it  abolished? — I  have  never  known  it  work  any, 
mischief  at  all ;  I  have  never  known  any  evil 
result  from  it^  or  any  good,  I  may  say. 

Sir  William  Hart  Dyke. 

1988.  In  your  opinion,  is  it  not  a  fact  that 
many  tenants  who  have  lately  failed,  owing  to 
the  bad  times,  would  have  had  to  leave  their 
farms  long  before  had  not  it  been  for  the  assist* 
ance  from  time  to  time  rendered  by  banks  to  such 
tenants  without  the  knowledge  of  their  landlords  ? 
— I  think  that  is  very  likely  to  be  so. 

1989.  You  referred  just  now,  with  reference 
to  the  land  hunger  which  existed  some  time  ago, 
Mid  did  you  not  further  say  that  you  were  not 
aware  of  any  cases  of  rent  being  held  over ;  I 
presume  you  would  say  that  there  are  cases 
where  landlords  have  given  tenants  considerable 
time  to  pay,  owing  to  the  bad  seasons  ? — Yes, 
that  is  so ;  but  I  cannot  call  any  case  to  mind 
now  where  a  tenant  has  been  kept  from  failing 
by  his  landlord  holding  him  up. 

1990.  I  presume  you  are  not  aware  of  the  fact 
that  in  some  parts  of  England,  during  the  last 
vear  or  two,  a  considerable  quantity  of  land  has 
been  out  of  cultivation  altogether  ?*— Yes,  I  am 
aware  of  that  fact. 

199L  Since  the  case  which  you  quoted,  with 
regard  to  a  farm  for  which  there  was  great  com- 
petition (I  think  you  said  there  were  aome  50 
candidates),  are  you  prepared  to  admit  that  there 
is  a  totally  different  state  of  things  as  regards 
agriculture  at  present  ? — Undoubtedly. 

1992.  And  still,  in  view  of  that  different  state 
of  things,  although  there  has  been  a  total  change 
as  regards  agriculture  during  the  past  four  or 
five  years,  are  you  prepared  to  state  to  this  Com- 
mittee that  the  pres^it  law  of  distress  ought  to 
be  unconditionally  abolished? — Yes,  that  is  my 
opinion.  * 

1993.  Then,  I  think,  you  have  stated  that,  in 
the  case  of  the  insolvency  of  a  tenant,  it  did  not 
involve  always  the  bad  condition  of  the  farm 
which  the  tenant  occupied  ? — It  does  not. 

1994.  But  you  are  prepared,  are  you  not,  to 
admit  that,  as  a  rule,  thoroi^hly  bad  farming  is 
most  likely  to  produce  the  insolvency  of  the  tenant  ? 
— I  should  think  it  is;  I  perhaps  am  hardly 
qualified  to  give  an  opinion  upon  that  point  I 
should  think  it  a  very  bad  thing  indeed.     I. am 
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Sir  William  Hart  Dyke — continued. 

not  a  practical  farmer,  and  I  know  very  little 
about  farming. 

1995.  Then  I  apprehend  that  the  information 
which  you  have  been  kind  enough  to  give  to  the 
Committee  to-day  has  been  rather  from  your 
own  point  of  view  as  a  bank  manager,  than  with 
reference  to  agricultural  affairs  generally  and 
the  relationship  generally  between  landlord  and 
tenant? — No;  1  conceive tiiat  I  am  to  some  extent 
qualified  to  speak  to  the  relations  between  land- 
lord and  tenant,  because  a  man  who  has  lived  in 
the  middle  of  an  agricultural  district,  and  been 
mixed  up  with  both  of  them  for  so  many  years, 
must  get  a  good  deal  of  knowledge  of  them ;  but 
as  to  practical  farming,  that  is  a  thing  that  I  know 
nothing  of, 

1996.  I  think  I  understood  you  to  say,  did  I 
not,  just  now,  that  you  were  not  aware  that 
during  the  past  few  years  it  has  been  a  veiy 
common  practice  throughout  England  for  land- 
lords to  give  time  to  their  tenants,  say,  during 
the  last  four  years,  as  regards  payment  of  rent? 
— I  can  only  repeat  what  I  said  before,  that 
I  cannot  at  present  think  of  a  single  case  in 
which  a  tenant  has  been  kept  in  ms  holding 
by  the  time  that  has  been  given  by  his  landlord, 
with  the  exception  of  that  one  case,  which  I 
am  not  quite  sure  is  on  all  fours  with  your  ques- 
tion. 

1997.  And  yet  you  claim  before  this  Com- 
mittee some  accurate  knowledge  with  reference 
to  the  present  relationship  as  between  landlord 
and  tenant  upon  this  question  ? — In  my  own  dis- 
trict. I  do  not  pretend  to  any  knowledge  of  it 
in  any  other  parts  of  the  country. 

1998.  I  suppose  you  are  not  aware  of  the  fact 
that,  unless  time  had  been  given  by  many  land- 
lords in  this  country  during  the  late  seasons, 
an  almost  general  state  of  bankruptcy  would 
have  taken  place  amongst  the  tenant  farmers  of 
this  country  ? — No,  I  am  not.  I  think,  if  time 
had  not  been  given,  the  result  would  have  been 
more  disastrous  to  the  landlords  than  to  the 
tenants,  probably. 

Mr.  Fellowes. 

1999»  You  say  that  you  are  not  a  practical 
farmer ;  have  you  any  land  at  all,  either  as  owner 
or  occupier? — I  have  a  few  acres  of  my  own,  but 
I  do  not  farm  them. 

20C0.  Do  you  let  them  ?— Yes. 

2001.  Would  it  be  asking  too  much,  to  ask 
whether  it  is  under  a  hundred  acres  ? — It  is  only 
seven  acres. 

2002.  Have  you  ever  used  the  law  of  distress 
at  all? — I  have  used  it;  at  least,  I  have  never 
actually  put  a  distress  in.  I  have  threatened  to, 
not  on  my  own  business,  but  in  other  people's 
affairs,  not  my  own  tenant,  but  where  I  nave 
been  acting  for  others 

2003.  I  am  referring  to  your  own  land ;  do 
you  allow  sub-letting?—!  do  not,  but  I  have 
only  seven  acres  of  land  of  my  own. 

2004.  You  have  got  seven  acres  of  land,  and 
you  let  it ;  have  you  threatened  your  tenant  with 
the  law  of  distress  ? — No,  I  have  a  most  eligible 
tenant ;  my  tenant  pays  me  within  a  week  of  the 
time  the  rent  is  due.  There  is  no  middle  man. 
I  have  a  little  meadow  which  I  let  to  a  man  for 


Mr.  -Fe//ot£7w— continued. 

24/.   10*.  a-year,  and  he  always  jjays  me  the 
rent  within  three  or  four  days  after  it  is  due. 

2005.  I  think  you  said  that  in  your  opinion 
the  landlords  in  your  district  have  not  borne  their 
fair  share  of  the  losses ;  is  it  not  the  case  that  the 
rents  of  farms  have  been  reduced  ? — Yes ;  they 
have  been  reduced,  but  not  very  materially,  I 
think,  as  a  rule. 

2006.  But  the  rents  having  been  reduced  in 
those  bad  times,  does  not  that  rather  tend  to 
helping  farmers  and  keeping  them  in  their  farms? 
— X  es ;  I  think  that  landlords  are  very  anxious 
to  keep  their  tenants  in  their  farms  at  present 

2007.  But  the  rents  having  been  reduced,  the 
landlords  have  borne  their  share  of  the  losses  ? — 
Yes ;  but  I  think  they  have  not  borne  a  sufficient 
share. 

2008.  As  a  banker,  when  the  farmers  borrow 
from  you,  you  are  virtually  secured  before  you 
advance  the  money? — Yes,  we  endeavour  to  be 
so. 

2009.  Therefore,  the  more  that  they  come  to 
you  for  help  the  better  for  the  bank? — Yes; 
within  reasonable  limits  we  desire  to  extend  our 
business. 

2010.  Therefore,  I  suppose  that  from  a  business 
view  the  abolition  of  the  law  of  distress  would  be 
a  benefit  to  bankers  ? — Yes,  I  think  it  would,  so 
far  as  it  has  any  effect  at  alL 

Mr.  Duckham. 

2011.  You  told  the  Committee  just  now  that 
there  were  52  applications  for  a  farm,  and  that  a 
very  enormous  rise  of  rent  took  place ;  do  you 
remember  anything  of  the  result  of  that  rise  of 
rent  upon  the  tenant  himself? — The  tenant  died. 
He  lost  a  great  deal  of  money,  but  1  could  hardly 
attribute  that  to  the  excess  of  rent,  because  he 
was  a  young  man  who  had  been  very  reckless  in 
different  ways ;  it  is  impossible  to  tell  how  much 
was  due  to  that,  and  how  much  was  due  to  the 
over-renting  of  the  farm. 

2012.  As  to  what  you  said,  that  landlords  have 
not  borne  their  fair  share  of  the  losses,  [  take  it 
that  by  that  you  mean  a  fair  share  of  the  losses 
as  between  the  commercial  world  and  landed  pro- 
prietors, and  not  as  between  the  landlord  and  the 
tenant? — Yes,  quite  so. 

2013.  Does  not  the  knowledge  of  the  landlord's 
priority  of  claim  induce  the  exercise  of  greater 
caution  on  your  part  in  the  management  of  the 
bank  in  lending  money  ? — Yes. 

2014.  Are  not  the  tenantry  of  your  district 
rather  of  a  superior  class  ? — I  think  so,  and  the 
land  is  of  a  superior  class  too ;  land  and  tenantry 
are  both  superior. 

2015.  And  although  thev  suffered  severely,  yet 
the  dry  nature  of  the  soil  has  enabled  the  tenant 
to  fight  against  adverse  wet  seasons  more  than  in 
many  other  districts? — Yes. 

2016.  Have  you  known  any  hard  cases  respect- 
ing a  counter  claim  by  a  tenant  against  his 
landlord  where  the  landlord  has  refused  to  allow 
it  ? — Yes ;  there  is  one  case  which  is  quite  no- 
torious, the  Herefordshire  case  of  Holder  and 
Caddick. 

2017.  That  was  a  case  where  the  tenant  was 
compelled  to  pay  the  rent  before  it  was  due  ? — 
Yes,  before  it  was  due. 

2018:-  And 


Digitized  by 


Google 


SELECT  COMMITTEE   ON   LAW  OF   DISTRESS. 


V7 


27  April  1882.] 


Mr.  Hewett. 


[^Continued. 


Mr.  Duckham — continued. 

2018.  And  the  landlord  refused  to  allow  the 
valuation  for  the  seeds,  although  it  was  awarded 
under  an  arbitration  ? — Yes. 

2019.  Will  you  kindly  state  the  particulars  of 
the  case.  The  landlord  pressed  for  payment 
under  the  agreement,  did  he  not,  before  the  rent 
was  due  ?— i  es. 

2020.  And  when  the  tenant  tendered  him  the 
money,  he  would  not  allow  him  the  counter  claim 
of  20  /.  for  seeds  which  was  awarded  under  arbi- 
tration?— The  arbitration  had  not  been  made 
then,  when  the  rent  was  tendered  to  the  landlord, 
I  think. 

2021.  Thus,  the  whole  amount  due  to  the  land- 
lord was  exacted  from  the  tenant,  the  land- 
lord refusing  to  allow  the  valuation  for  the  seeds? 
— That  is  so. 

2022.  That  compelled  the  tenant  to  resort  to  an 
action  at  law  for  the  recovery  of  the  20  /.  ? — 
Yes. 

2023.  That  case  was  tried  recently  in  the 
county  court,  was  it  not  ? — Yes. 

2024.  You  are  aware,  I  suppose,  by  law  a 
landlord  can  exact  the  full  rent  due  to  him,  not- 
withstanding a  tenant  may  have  a  counter  claim 
against  the  landlord  ?—  Yes,  I  believe  that  is  the 
law. 

2025.  That  case  waq  tried  in  the  county  court 
at  Koss  a  fortnight  ago,  and  the  result  of  the  trial 
was  that  the  landlord  put  in  the  plea  that  the 
tenant's  agreement  was  not  stamped  ? — Yes ;  the 
landlord  himself  prepared  the  agreement,  and 
yet  he  pleaded  that  it  was  not  stamped,  and  the 
county  court  judge  said  that  it  was  a  monstrous 
thing  to  do,  and  refused  him  his  costs. 

2026.  In  your  district  there  are  very  large 
quantities  of  artificial  manure  used  for  root  crops 
in  the  lighter  soils,  are  there  not? — Yes,  a  very 
large  amount. 

2027.  And  was  the  full  benefit  of  that  taken 
possession  of  by  the  landlord  when  he  exercised 
the  law  of  distraint  ? — Yes. 

2028«  And  the  man  who  supplied  the  manure 
gets  what  he  can  ? — Yes. 

Mr.  Howard, 

2029.  You  spoke  of  the  meetings  of  bank 
managers,  and  you  also  said  that  you  were  ex- 

Eressing  your  own  view  and  not  the  view  of  the 
ank  managers,  may  I  ask  you  how  many  bank 
managers  those  meetings  were  composed  of? — 
16  or  17. 

2030.  Have  you  reason  to  believe  that  those 
16  or  17  entertain  the  views  that  you  have 
generally  expressed  to  the  Committee  ? — Yes, 
those  were  their  general  views.  I  have  been 
asked  several  questions  upon  matters  of  detail 
in  which,  perhaps,  they  might  not  agree  with  me, 
but  generally,  as  to  the  effect  of  the  law  of  dis- 
tress, we  are  unanimous. 

2031.  That  is  to  say,  they  agree  with  the 
views  you  have  expressed  upon  the  influence  of 
the  law  upon  the  tenant  and  upon  the  banker  ? — 
Yes! 

2032.  You  have  stated  that  you  make  it  a  rule 
to  insist  upon  a  security  or  a  guarantee ;  were 
you  speaking  in  the  present  tense  or  in  the  past? 
— In  the  present  certainly ;  more  in  the  present 
than  in  the  past,  because  the  rule  is  adhered  to 

0.82. 


Mr.  Howard — continued. 

more  strictly  now  than  it  was  three  or  four  years 
ago. 

2033.  Do  you  treat  farmers  exceptionally,  as 
distinguished  from  other  customers,  tradesmen  ? 
— No,  I  think  not. 

2034.  If,  in  your  opinion,  their  solvency  is 
about  equal,  you  make  no  difference  in  your 
treatment  of  farmers  and  others? — I  am  not 
aware  of  any. 

2035.  Is  It  your  practice  ever  to  ask  a  tenant 
to  show  his  receipts  for  rent  ? — No,  I  never  do 
80.  I  have  often  asked  a  roan  whether  he  had 
paid  his  rent,  but  I  never  asked  to  see  his  re- 
ceipt. 

.2036.  Would  not  that  have  the  effect  of 
offending  a  solvent  tenant  ? — Very  much  so, 
I  think. 

2037.  It  would  be  likely  to  drive  him  from 
your  bank  ?  —Probably. 

2038.  You  said  that  you  do  not,  in  conse- 
quence of  the  law  of  distress,  advance  money  to 
farmers  to  so  large  an  amount  as  you  woula  do 
but  for  the  existence  of  that  law? — I  do  not 
think  that  that  is  quite  what  I  said. 

2039.  To  the  same  amount? — I  think  I  said 
something  of  this  sort,  that  we  should  be  justified 
in  making  larger  advances  to  farmers  than  we  do 
now  if  the  law  of  distress  were  abolished.  All 
other  things  being  equal,  we  should  be  justified 
if  the  law  were  abolished  in  making  larger  ad- 
vances. 

Mr.  Heneage. 

2040.  Because  you  have  other  securities? — 
Other  things  being  equal. 

Chairman. 

2041.  The  law  of  distress  being  abolished,  the 
question  is  whether  you  would  be  justified  in 
making  those  larger  advances  unless  you  had  the 
same  security  that  you  have  at  present? — No; 
I  say  that  the  security  being  the  same,  and  the 
man's  character  and  position  being  the  same, 
then,  if  you  do  away  with  the  law  of  distress,  the 
bank  would  be  justified  in  lending  him  more 
money. 

Mr.  Heneage. 

2042.  But  without  other  security  ? — The  secu- 
rity being  the  same,  and  everything  else  being 
exactly  the  same,  then  we  should  be  justified  in 
lending  him  more  money. 

Mr.  Howard. 

2043.  Then,  plainly,you  are  of  opinion  hat 
it  does  curtail  the  credit  of  a  farmer  with  the 
bank  ? — Yes,  it  does. 

2044.  Does  it  to  the  extent  of  20,  40,  or  50 
per  cent.  ? — That  is  a  question  which  it  is  impos- 
sible to  answer,  I  think. 

2045.  Did  the  Committee  understand  that  the 
operation  of  the  law  of  distress  had  been  more 
injurious  to  the  farmer  during  the  late  period  of 
depression,  when  he  has  most  stood  in  need  of 
help,  than  previously  ? — No,  I  do  not  think  that 
I  tried  to  convey  that  idea.  What  I  said  was, 
that  it  had  been  very  much  more  injurious  to 
the  general  creditors  than  it  had  been  to  the 
farmery. 

2046.  You  stated  that  the  existence  of  the     j 
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Mr*  Howard — continued. 

law^  in  your  opinion^  had  had  the  effect  of  keep* 
in^  a  tenant  in  a  farm  longer  than  was  desirable; 
did  you  mean  tliat  to  apply  to  the  tenant  only^ 
or  was  your  ans^vcr  confined  to  the  disability  of 
the  tenant  himself ?  —  I  was  thinking  of  the 
disability  to  the  general  body  of  creditors^  and 
also,  I  sliould,  say^  to  his  lancQord. 

2047.  Haye  you  considered  the  ouestion  of 
the  injurious  effect  of  such  a  tenant  oeing  kept 
in  possession  upon  the  labourers  of  the  parish  in 
the  matter  of  diminished  employment  ?— No^  that 
has  not  suggested  itself  to  me. 

2048.  Have  you  considered  the  further  ques- 
tion of  injury  to  the  community  by  the  diminished 
produce  ? — Yes,  I  have,  and  1  am  very  strong  on 
that  point. 

2049.  You  think  that  the  produce  of  the  soil 
is  diminished  by  keeping  men  who  are  practically 
insolvent  in  possession  of  farms? — I  certainly 
think  so,  beyond  all  question. 

2050.  You  were  asked  a  question  about  the 
amoun  t  of  the  levy  of  59  /.  in  the  case  you  men- 
tioned ;  although  you  could  not  answer  that 
question  as  to  what  the  items  were  that  com- 
posed it,  have  you  any  doubt  as  to  the  amount 
being  paid  out  of  the  estate  ? — I  know  it  was 
paid. 

2051.  You  spoke  of  a  conversation  which  you 
had  recently  with  the  agent  of  5,000  acres  upon 
the  liability-  of  the  agent  or  landlord  accepting  a 
tenant  of  insufficient  means ;  do  you  think  that 
the  existence  of  the  law  of  distress  has  an  influ- 
ence with  such  an  agent  who  may  be  desirous  of 
increasing  the  rent-roll,  or  of  sustaining  the  rent- 
roll  in  taking  a  tenant  of  insufficient  means; 
would  that  weigh  with  him? — Yes,  it  would 
weigh  with  him. 

2052.  It  would  be  a  temptation  to  him? — I 
should  hardly  like  to  put  it  in  that  way. 

2053.  Do  you  thmK  that  the  existence  of  the 
law  of  distress  would  not  operate  as  a  tempta- 
tion upon  an  agent  to  swell  the  rent-roll  by 
accepting  a  tenant  of  insufficient  means? — No,  I 
do  not  think  it  would,  not  with  any  agent  that  I 
have  ever  known. 

2054.  In  your  neighbourhood  do  influeutial* 
and  liberal  landlords  put  the  law  in  force  ? — I 
think  all  landlords  benefit  by  it  sometimes. 

2055.  But  as  a  rule  they  put  the  law  in  force  ? 
— I  cannot  answer  that  question,  because  I  do 
not  know  exactly.  I  mentioned  before  that 
there  are  landlords  both  good  and  bad  ones. 
When  a  tenant  farmer  gets  into  difficulties,  of 
course  the  rent  is  reserved  as  a  matter  of  course 
and  put  on  one  side,  that  is  to  say,  the  whole  of 
the  rent  has  to  come  out  of  the  ^neral  assets 
before  anybody  gets  anything  at  all,  so  that  they 
benefit  by  the  law  of  distress,  although  I  have 
very  rarely  known  it  put  in  force. 

2056.  As  a  rule  you  find  that  they  do  depend 
more  upon  the  solvency  of  their  tenants  than  on 
the  law  of  distress  for  their  rent  ? — ^I  do  not  know^ 
I  can  hardly  say  that. 

2057.  You  were  asked  a  question  as  to  whether 
or  no  this  tenant  of  a  particular  Farm  was  in 
arrears  for  three  years;  did  that  tenant  bank 
with  you  ? — No>  I  said  he  banked  with  another 
bank. 

2058.  Had  he  banked  with  you,  you  would 
have  known  t — ^I  think  so. 


Mr.  Blennerhasmit. 

2059.  As  to  how  far  you  consider  this  a  banker's 
question,  you  said  that  you  are  not  hampered  in 
your  business  as  bankers,  and  at  the  same  time 
you  said,  **  We  do  not  give  as  much  credit  to 
farmers  as  we  would  if  the  law  of  distress  did  not 
exist  ;**  was  I  right  in  understanding  you  to 
mean  that  as  you  are  under  the  law  of  distress 
joxk  do  not  consider  that  you  suffer  any  injustice 
in  your  business  by  its  existence,  but  at  the  same 
time  you  consider  that  your  business  is  limited 
by  the  existence  of  the  law? — I  think  we  do 
suffer  injustice  by  it,  bat  it  is  not  so  much  a 
banker's  question,  because  we  are  able  to  protect 
ourselves,  and  do  protect  ourselves. 

2060.  Do  you  consider  that  your  business  is 
limited  by  the  existence  of  the  law? — Yes,  I 
think  it  is. 

2061.  Whether  you  are  able  to  protect  your- 
selves or  not  is  another  (question,  but  you  con- 
sider your  business  to  be  hmited  by  it? — I  think 
so. 

Mr.  Heneage. 

2062.  You  say  that  landlords  keep  on  tenants 
after  they  are  insolvent  because  they  have  got 
the  law  of  distress ;  how  are  landlords  to  know 
that  tenants  are  insolvent  if,  when  the  banker 
advances  the  money  0|i  good  security  behind 
their  backs,  and  without  their  knowledge  ? — Un- 
less you  mean  that  the  banker  when  he  lends  a 
tenant  money  shall  eo  and  tell  the  landlord,  I  do 
not  see  how  the  landlord  is  to  find  out. 

2063.  You  stated  just  now  that  landlords  keep 
on  tenants  when  they  are  insolvent  because  they 
have  got  the  law  of  distress  to  fall  back  upon ; 
that  was  a  statement  against  the  landlord,  and 
therefore  I  ask  you  how  the  landlord  is  to  know 
that  the  tenant  is  insolvent  if  he  appears  to  have 
sufficient  money  to  keep  on  his  farm  through  his 
relations  with  the  banker,  that  banker  having 
ffood  security,  of  which  the  landlord  knows  no- 
thing?— If  a  landlord's  rent  is  more  than  sir 
months  in  arrear,  I  conceive  that  it  is  his  duty  to 
ascertain  why  it  is  more  than  six  months  in  arrear, 
and  to  get  it  paid ;  but  if  the  rent  is  not  in  arrear, 
and  if  the  rent  is  paid  up,  the  landlord  cannot 
tell,  I  admit. 

2064.  Then  the  landlord  has  had  to  deal  with 
the  tenant  who  is  insolvent,  to  whom  the  banker 
on  other  security  has  lent  money  ? — If  his  rent  is 
paid  up,  yes. 

2065.  Was  not  the  competition  for  farms  very 
much  due  to  the  bankers  encouraging  farmers  to 
take  larger  farms  than  they  had  really  sufficient 
capital  to  take  before  1879  ? — Certainly  not. 

2066.  If  a  banker  said  so  you  would  disagree 
with  him? —I  should  disagree  with  him  so  far  as 
my  own  district  is  concerned,  and  so  far  as  our 
own  company  is  concerned. 

2067.  Has  not  the  chief  cause  of  agricultural 
insolvency  been  from  farming  on  borrowed 
capital,  and  to  the  farmer  bein^  unable  to  repay 
his  borrowed  capital  owing  to  bad  seasons,  since 
1379? — I  should  say  that  the  chief  causes  of 
agricultural  depression  have  been  too  hich  rent, 
too  expensive  a  style  of  living,  and  the  bad 
seasons  combined.     I  put  the  three  about  equaL 

2068.  You  would  not  say  that  what  I  nave 
alluded  to  in  the  question  which  I  have  asked 
was  the  chief  cause  ? — Certainly  not. 

n    .     A  K      2069.  Would 
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Mr.  ITen^a^^— continued. 

2069.  Would  you  agree  with  any  banker  who 
stated  that;  if  it  had  not  been  for  the  bankers 
advancing  money,  many  tenants  who  failed  in 
the  last  three  years  would  have  been  bankrupt 
10  years  ago  ? — That  is  certainly  not  my  experi- 
ence ;  it  certainly  has  not  been  so  in  the  district 
in  which  I  live. 

2070.  Do  you  think  that  it  is  an  advantage  to 
a  tenant  farmer  to  farm  on  borrowed  money  ? — 
It  is  a  verv  doubtful  advantage. 

2071.  Then  you  would  not  go  so  far  as  to  say 
whether  it  is  an  advantage  or  not  ? — It  depends 
a  great  deal  on  who  he  borrowed  the  money  from, 
what  he  has  to  pay  for  it,  what  security  he  haH 
to  give  for  it,  and  whether  he  can  keep  it  on  for 
several  years,  or  has  to  pay  it  off  in  a  given 
time. 

2072.  I  take  it  that  those  are  the  terms  oh 
which  he  would  borrow  it  from  a  banker  on 
security? — The  banker  would  not  lend  him 
money  without  security,  and  he  could  not  get  it 
without,  unless  it  was  from  some  member  of  his 
family. 


Mr.  ^en^a^e— continued. 

2073.  How  is  it  that  your  banks  have  lost  by 
farmers  if  you  always  have  good  security  ? — Be- 
cause the  security  has  failed  in  so  many  cases 
also. 

2074.  But  how  does  that  affect  the  law  of  dis- 
tress, the  security  being  good  or  bad  ? — I  have 
not  suggested  that  it  does  affect  the  law  of  dis- 
tress ;  you  asked  how  it  was  that  bankers  had 
lost  if  they  had  got  security,  and  my  answer  is, 
because  the  securities  have  failed. 

2075.  Supposing  that  the  law  of  distress  were 
done  away  with,  would  not  it  be  in  the  power  of 
any  single  ordinary  creditor  to  obtain  a  preferen- 
tial claim  by  obtaining  a  bill  of  sale? — Yes, 
I  think  it  would  under  the  present  law. 

2076.  Would  the  other  creditors  have  any  ad- 
vantage by  having  a  preferential  creditor  put  in 
their  place  instead  of  Ae  landlord  ? — Yes,  they 
would;  because,  under  the  Bills  of  Sale  Act, 
which  is  about  to  become  law,  I  hope  a  bank- 
ruptcy will  make  a  bill  of  sale  void.  Bills  of 
sale  are  most  objectionable  things,  and  all  bankers 
hate  them. 
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Thursday,  4lh  May  1882. 


HEMUEBS   FBESENT: 


Mr.  Ackers-Douglas. 

Mr.  BiJdell. 

Mr.  Bleonerhassett. 

Colonel  Brise. 

Mr.  Cropper. 

Mr.  Duckham. 

Sir  William  Hart  Dyke. 


Mr.  Fellowes. 
Mr.  Goschen. 
Mr.  Heneage. 
Sir  Massey  Lopes. 
Mr.  J.  S.  Pease. 
Mr.  Salt. 


The  Right  Honourable  G.  J.  GOSCHEN,  in  the  Chaib. 


Mr.  Bobebt  Lake  Cobb,  called  in;  and  Examined. 


Sir  JViUiam  Hart  Dyke. 

2077.  I  think  you  have  been  a  land  agent, 
surveyor,  and  farmer  for  a  considerable  period, 
have  you  not  ? — Yes. 

2078.  How  many  years  ? — Thirty-five. 

2079.  During  this  long  period  you  have  been 
able  to  form  some  judgment  with  reference  to 
the  law  of  distress  ? — Yes. 

2080.  With  regard  to  its  operation  ? — Yes. 

2081.  Will  you  give  the  Committee  your 
opinion  with  reference  to  its  operation  as  regards 
tenant  farmers  generally  in  the  country? — I 
think  it  wants  limiting  to  two  years,  in  my  humble 
opinion. 

2082.  From  your  general  experience,  do  you 
think  that,  assuming  the  law  to  be  so  modified,  it 
would  be  prejudicial  or  otherwise  to  tenant 
farmers? — It  would  be  a  benefit  to  the  tenant 
farmer,  doubtless. 

2083.  Do  you  consider  the  law,  supposing  it 
to  be  so  modified,  would  be,  if  anything,  rather 
more  in  favour  of  the  tenant  than  of  tne  land- 
lord ?— Clearly . 

2084.  You  are  in  favour  of  the  modification  of 
the  existing  law  to  the  extent  you  suggested  ? — 
Yes. 

2085.  You  are  also,  I  presume,  in  favour  of  a 
modification  in  the  law  as  regards  the  seizing  of 
goods  and  stock  ? — Decidedly.  I  would  exempt 
the  bond  fide  goods  of  a  third  party. 

2086.  I  suppose  you  have  had  long  experience 
with  reference  to  tiie  valuation  and  estmiate  of 
the  rental  of  land  ? — ^Yes. 

2087.  Has  the  existence  of  this  law  of  distress 
ever  influenced  you  in  the  slightest  degree  in 
estimating  for  land  ? — Not  at  alL 

2088.  Have  you  any  suggestion  to  make, 
assuming  the  law  to  be  totally  abolished,  as  to 
the  mode  in  which  the  landlord  would  then 
secure  his  rent? — I  have  not  thought  it  out. 
Two  modes  were  indicated  the  other  day  by  two 
witnesses,  namely,  a  gentleman  from  Cornwall 
and  a  bank  mnnager;  one  proposed  that  a 
quarter's  rent  shomd  be  paid  in  advance,  and 
the  oilier  that  you  should  do  as  bankers  do,  get 
security  for  rent. 


Sir  William  Hart  JOyft^— continued. 

2089.  In  the  shape  of  a  bond?— In  the  shape 
of  a  bond ;  if  not,  you  must  go  in  from  day  to 
day ;  the  landlord  would  have  a  right  of  re-entry, 
and  then  the  rent  must  be  payable  from  day  to 
day. 

2090.  One  of  the  chief  reasons  operating  upon 
your  mind  with  reference  to  the  total  abolition 
is  that  very  difficulty  which  might  arise?— Yes. 

2091.  As  to  the  security  for  rental? — Yes. 

2092.  That  is  one  of  the  chief  reasons?— The 
landlord  naturally  must  have  his  money  in 
advance,  or  security  for  his  money. 

2093.  Supposing  the  law  to  be  abolished, 
would  there  not  be  some  difficulty  with  refe^ 
rence  to  cases  of  waste ;  I  mean  cases  where 
there  are  penal  clauses  introduced  into  the 
leases,  for  instance,  as  to  the  breaking  up  of 
very  valuable  grass  land,  or  otherwise  injuring  a 
holding.  Supposing  this  law  to  be  abolished, 
have  you  any  mode  that  you  could  suggest  to 
the  Committee  by  which  the  landlord  could 
protect  himself ;  how  could  a  landlord  in  such 
a  case  summarily  recover  for  the  loss  which  he 
would  incur? — All  those  penal  rent*  would  go  in 
the  same  category  as  the  other  rents,  I  assume. 

2094.  The  power  now  existing  under  the  lease 
for  preserving  a  holding  from  injur jr  would  prac- 
tically be  abolished  with  the  abolition  of  the  law 
of  distress?  —  Not  exactly,  because  the  penal 
rents  for  breaking  up  pastures  would  follow  the 
other  rents. 

2095.  Do  you  consider  that  the  existence  of 
the  law  of  distress  makes  the  landlords  of  this 
country,  as  a  rule,  less  careful  in  letting  their 
lands  to  tenants  ? — I  cannot  conceive  how  that 
can  be. 

2096.  Do  you  think  that  the  law  of  distress  is 
really  a  hindrance  to  agriculture  as  now  carried 
on,  especially  under  the  adverse  seasons  that  we 
have  lately  had? — A  modified  law  of  distress, 
certanly  not 

2097.  I  should  like  to  ask  you  a  question  as 
to  the  position  of  the  landlord  and  the  trading 
creditor  if  this  law  were  abolished;  I  do  not 
know  whether  you  have  gone  into  that  question? 
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Sir  William  Hart  Dyke — coDdnued. 

— No,  I  have  not  gone  into  that  very  deeply. 
Even  the  village  blacksmith  and  the  village  erocer 
know  the  circumstances  of  the  tenant  farmer 
pretty  well.  The  position  of  the  manure  merchant 
or  the  implement  maker  is  very  difitrent  from  that 
of  the  landlord.  The  landlord  is  obliged  to  let 
his  land,  and  he  sets  2  per  cent. ;  the  manure 
merchant  is  not  obliged  to  supply  his  commodity, 
and  he  gets  20  per  cent. 

2098.  You  say  it  is  a  voluntary  act  on  the 

Eart  of  the  trader;  if  there  is  any  nsk  at  all,  he 
nows  the  exact  circumstances  of  the  case ;  he 
is  aware  of  the  existence  of  the  law,  and  therefore 
you  are  of  opinion  that  there  can  be  no  injury 
to  the  trader  ? — I  think  every  man  can  ascertain' 
the  position  of  the  tenant  farmer;  it  is  not  a 
difficult  thing. 

2099.  Taking  the  average  of  the  last  five  years, 
has  it  come  under  your  cognizance  that  it  would 
be  utterly  impossible  for  landlords  in  such  bad 
times  to  step  in  and  interfere  with  a  tenancy  on 
account  of  bad  farming  ? — They  could  not;  they 
would  lose  their  tenants,  in  all  probability.  They 
could  not  do  it.  This  has  been  an  exceptional 
time,  of  course. 

2100.  Are  you  of  opinion  that  during  this 
exceptional  time  to  which  you  have  referred,  if 
there  had  been  no  law  of  distress,  many  estates 
might  bive  been  broken  up? — I  am  firmly  of 
that  opinion. 

210L  And  would  have  been  out  of  cultivation? 
—Yes. 

2102.  I  suppose  you  do  not  attend  political 
meetings  ? — Never. 

2103.  You  have  not  attended  the  meetings  of 
farmers  ffenerally  — No. 

2104.  You  are  not  in  the  habit  of  doing  ro  ? — 
I  should  like  to  be  a  member  of  the  Alliance, 
but  I  cannot. 

2105.  You  are  not  a  member? — No;  I  want 
to  be. 

2106.  Will  you  tell  the  Committee  from  your 
long  experience  what  you  gather  to  be  the  real 
opinion  of  the  majority  of  tenant  farmers  in  your 
part  of  the  world  with  reference  to  this  law  ;  do 
they  wish  it  to  be  totally  abolished  or  amended  ? 
— Amended,  I  should  say.  There  was  a  meeting 
last  week  of  the  Canterbury  Chamber  of  Affri- 
culture  where  the  question  was  discussed,  and  it 
was  decided  to  go  in  not  for  total  abolition  but 
for  modification.  I  saw  an  account  of  it  last 
week. 

2107.  Do  you  think  that,  supposing  by  the 
abolition  of  the  law  of  distress,  landlords  were 
obliged  to  seize  beforehand  or  to  a  giveij  day, 
the  effect  of  setting  up  such  a  system  would  be 
a  grievous  hindrance  in  general,  and  often  cause 
cases  of  bankruptcy?— It  would  be  an  injury  to 
the  tenant  farmer. 

2108.  In  the  county  of  Kent,  in  which  most 
of  your  work  has  been  transacted,  I  suppose 
that  in  such  a  county,  where  there  is  a 
vast  amount  of  hop-growing  and  fruit-growinor, 
the  abolition  of  the  law  of  distress  might  act  with 
peculiar  hardship,  where  men,  for  instance,  might 
be  afflicted  by  such  a  storm  as  occurred  last 
Saturday,  entirely  devastating  many  orchards? 
--That  would  be  so.  Take  the  case  of  stock  for 
instance.     I  have  seen  cases  where  there  has 

0.82. 


Sir  William  Hart  DyA^— continued, 
been  rot  in  the  sheep,  and  in  such  cases  ruin 
may  overtake  a  man  before  he  knows  where  he 
is,  and,  but  for  the  leniency  of  his  landlord,  in  all 
probability  he  would  go  to  the  wall. 

2109.  And  there  being  a  chance  given  to  the 
tenant  in  case  of  calamity,  numerous  cases 
occur  in  which  the  tenant  has  recouped  himself 
in  future  years,  and  has  become  afterwards  a  man 
in  flourishing  circumstances  ? — Yes,  there  is  no 
doubt  about  it. 

Colonel  Brise. 

2110.  Have  you  ascertained  the  feelings  of 
the  farmers  generally  in  your  locality  as  to  the 
abolition  of  the  law  of  distress? — 1  think  the 
majority  of  the  -farmers  in  the  county  of  Kent 
are  against  the  total  abolition  of  the  law  of 
distress. 

2111.  Is  the  wish  for  the  abolition  of  the  law 
of  distress  confined  to  any  particular  section  of 
farmers? — ^I  think  that  the  Farmers'  Alliance 
have  rather  biased,  if  I  may  use  that  term,  some 
of  the  farmers'  minds. 

21 12.  Are  they  large  farmers  or  small  farmers, 
if  any,  who  are  anxious  for  the  abolition  of  the 
law  ? — I  think  it  would  effect  small  farmers  more 
than  it  would  large  farmers. 

2113.  My  question  is,  is  it  the  section  of  large 
farmers  or  of  small  fanners  who  are  in  favour  of 
the  abolition  of  the  law  ? — I  am  not  prepared  to 
say.    I  cannot  speak  to  that 

2114.  In  your  opinion,  has  the  law  of  distress 
been  the  means  of  raising  the  rent  throughout 
the  country? — Certainly  not.  I  cannot  conceive 
of  a  landlord  taking  a  tenant  without  capital, 
because  the  landlora  has  the  greater  interest  in 
the  soil. 

2115.  You  think  it  does  not  increase  the  com- 
petition for  farms  generally  ? — No. 

2116.  Do  you  think  that  the  abolition  of  the 
law  would  increase  competition  ? — I  cannot  see 
that  it  would  affect  competition  at  all. 

2117.  We  have  had  evidence  before  us  from 
other  witnesses  that  in  their  opinion,  if  the  law 
was  abolished,  there  would  be  an  increased  com- 
petition for  smaller  occupations;  do  you  think 
so  ? — I  do  not  think  it  would  influence  it  one  bit. 

2118.  You  do  not  think  that  rents  would  be 
higher  than  they  are  now  for  medium  and  smaU 
occupations  ? — I  do  not  think  it  would  affect  the 
question  of  rent  one  bit 

21 19.  Have  you  known  cases  of  hardship  under 
the  law  of  distress? — Never. 

2120.  Have  you  known  cases  of  hardship  in 
bills  of  sale  ? — Yes,  I  have  no  doubt  of  it,  cases 
of  hardship  to  the  general  body  of  creditors. 

2121.  In  considering  the  question  of  the  neces- 
sity of  an  alteration  of  the  law,  which  law  do  you 
thiiik  acts  most  unfairly,  a  bill  of  sale  or  the  law 
of  distress  ? — Without  doubt  a  bill  of  sale. 

2122.  Do  the  farmers  get  much  assistance 
from  the  bankers  in  vour  locality  ?— They  have 
done  so.  I  do  not  think  they  do  now.  I  think 
the  assistance  of  the  bankers  has  been  withdrawn, 
especiallv  in  the  case  of  joint-stock  banks ;  pri- 
vate banks  are  more  lenient,  perhaps. 

.   2123.  Would  the  abolition  of  the  law  of  dis- 
tress make  it  easier  for  farmers  to  get  assistance 
from  the  bankers  ?  —Not  a  bit  A  gentleman  who 
N  3  gave 
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gave  evidence  the  other  day  eaad  that  they  would 
not  trust  a  farmer  without  he  had  seeuritj,  I 
think  that  is  pretly  good  evidence. 

2124.  Have  you  any  experience  as  to  how 
money  is  advanced  to  the  rarmers  by  the  banks 
in  your  neighbourhood? — I  believe  they  change 
5  per  cent,  and  a  commission.  I  think  that  4  jier 
cent,  transactions,  such  as  were  referred  to  by  a 
witness  the  other  day,  are  not  known  in  the  county 
of  Kent  The  manager  from  Koss  said  that  they 
would  lend  money  to  fanners  for  4  per  cent. ;  we 
cannot  get  it. 

Chairman, 

2126.  What  is  the  law  in  Kent  ? — ^Five  per  cent 
besides  commiseion. 

Colonel  Brise. 

2126.  Do  they  advance  this  on  the  security  of 
the  farmers  thonselves  ? — I  think  as  a  rule  they 
advance  the  money  knowing  the  respectability  of 
the  farmer  and  his  circumstances,  or  taking  a 
guarantee. 

2127.  Do  you  not  think  that  the  ezp^ise  of 
exchanging  a  tenancy  is  always  sufEcient  to  make 
a  landlord  or  his  agent  take  care  to  get  a  solvent 
man  on  his  farm  ? — Quite  sa 

2128.  Not  to  take  a  man  of  straw  ? — Oh,  no. 

Mr.  Biddtll 

2129.  Have  you  thought  upon  the  sulject  of 
the  tenants'  valuation  in  connection  with  rent 
As  the  law  stands  now  the  landlord  can  demand 
his  rent,  though  he  has  not  paid  the  outgoing 
tenant's  valuation ;  have  you  considered  that  ques- 
tion with  a  view  to  the  improvement  of  present 
arrangements  ? — I  think  every  valuation  should 
go  from  the  landlord  to  the  tenant  without  refer* 
ence  to  the  incoming  tenant  at  alL 

2130.  When  the  valuation  is  ascertained,  would 
you  give  the  tenant  a  l^al  right  to  deduct  it  ? — 
Clearly. 

2131.  No  doubt  it  is  with  you  as  it  is  with  us 
in  Suffolk ;  valuations  are  often  left  open  for  some 
time  before  the  amount  is  decided ;  can  you  sug^ 
gest  any  plan  by  which  the  landlord  or  the  out- 
going tenant  can  be  protected  in  the  valuation  ;  I 
mean  by  allowing  some  deduction,  some  balance 
being  paid  ? — I  should  make  every  valuation  go 
from  the  landlord  to  the  tenant 

2132.  But  the  valuations  are  oflen  not  settled 
for  a  couple  of  months  ? — ^That  is  the  fault  of  the 
surveyors. 

2133.  Do  you  think  that  some  such  plan  as 
this  might  be  adopted,  supposing  the  lan<uord  to 
be  awkward,  and  that  he  will  not  allow  any  pay- 
ment on  account,  the  surveyor  might  make  an 
affidavit  to  the  effect  that  ms  valuation  WQuld 
be  about  a  certain  sum  ? — I  think  that  would  be 
a  very  good  plan. 

Sir  Ma$sey  Lopes. 

2134.  When  do  the  farmers  go  in  and  out  in 
your  district? — At  Michaelmas. 

2135.  And  at  Lady-day?— At  Michaehnas. 

2136.  They  go  in  and  out  on  the  29th  Sep- 
tember?— Yes;  we  hardly  know  a  Lady-day 
valuation. 


CokmeliBr^. 

2137.  What  proportion  to  the  rent  do  the 
valuations  ^pneraUy  bear ;  they  would  be  gene- 
rally more  than  a  half-year's  reat,  would  ther 
not?— Clearly.  ^ 

2138.  The^  would  generally  avenge  more 
than  that?— Oenerally  the  valuation  in  the  land 
for  temmts*  property  would  average  considerably 
more  than  the  rent 

2139.  How  much,  a  quarter  more,  or  a  rent 
and  a-half  ? — I  should  say  a  rent  and  a-halfl 

2140.  I  want  to  see  some  clear  plan  by  which 
a  tenant  can  enforce  the  valuation  almost  as 
q)eedily  as  tis^e  landlord  can  enforce  the  payment 
ofthe  rent?— Yes. 

2141.  Cases  of  hardship  do  not  often  arise, 
and  it  is  desirable  to  prevent  laiidlords  from 
forcing  a  tenant  to  pay  his  rent  when  there  is  a 
much  greater  balance  due  to  the  tenant  ?— 
That  is  in  the  hands  of  tilie  valuers  on  either 
side. 

2142.  But  they  are  busy  men? — We  cannot 
always  do  it,  I  know. 

2143.  Still  it  is  a  hardship  at  times?— Yes; 
but  if  the  valuation  were  made  from  the  landlord  to 
the  tenant  in  every  instance,  the  hardship  would 
vanish. 

2144.  As  to  third  parties  stock,  do  you  not 
think  that  it  ought  to  be  protected  from  distress 
for  rent  ? — Yes. 

2145.  But  at  the  same  time  the  landlord  ought 
to  have  the  cost  they  have  incurred  for  their 
keep  ? — Yes. 

2146.  If  there  was  a  bill  for  six  months*  keep, 
that  should  go  to  the  question  of  rent  ?— I  do  not 
know  anvthing  about  the  expenses  of  the  law  of 
distress,  but  1  should  put  in  everything  of  the 
tenants  ;  I  should  not  exclude  anything.  I 
think  that  would  simplify  the  expenses. 

^  2147.  Would  you  include  his  common  valua- 
tion ? — No,  not  the  common  valuation,  his  horses 
at  work,  and  that  sort  of  thing.  The  brokers 
<Aarge  a  great  deal,  because  there  is  now  an 
amount  of  responsibility  in  it 

2148.  How  would  you  deal  with  third  parties' 
stock,  the  same  as  under  an  execution? — I 
would  exempt  them  from  the  law  of  distress 
altogether. 

2149.  Then  there  would  frequently  arise  the 
question  as  to  who  was  the  absolute  owner  ? — As 
a  rule,  tlie  tenant  farmer  is  not  a  rogue. 

2150.  There  are  exceptions  even  there? — 
Yes,  but  you  must  take  that  as  you  would  take 
any  other  transaction;  you  must  see  which  is 
bon&fid^. 

2151.  Supposing  there  was  a  doubt,  as  there 
often  is,  would  you  see  any  harm  in  leaving  the 
question  to  be  determined  by  a  county  court 
judge  ? — No,  that  is  a  very  proper  tribunal. 

2152.  Or  you  might  leave  it  to  the  two 
valuers,  or  their  umpire?— Yes;  of  course  the 
county  court  judge  might  appoint  a  valuer  to 
ascertain  the  amount 

Mr.  PeoM, 

2153.  I  think  you  stated  that  the  entry  is  gene- 
rally at  Christmas  ? — Yes. 

2154.  Are  your  rent  days  half-yearly  or  yearly  ? 
— Half-yearly. 

24,55.  When 

Digitized  by  vnOOQ IC 


•BLKCT  COMMITTEE  ON  LAW  OF  DIST&E88. 


103 


4  May  1882.] 


I&.  CbBB. 


\^Cwi^imei. 


Mr.  Pcofe — ecmtiinied. 

2155.  When  would  the  first  half-year  be  dne  ? 
—The  25th  March. 

2156.  When  wonld  it  be  paid? — ^I  should  saj 
about  the  first  week  in  June. 

2157.  Then  there  is  practically  nine  months 
until  Ae  first  payment  of  any  rent  takes  piace? 
—Yes. 

2158.  Do  you  think  if  the  law  qS.  distress  were 
abolished  the  landlord  would  continue  to  give  nine 
months'  credit  ?— If  I  were  advising  a  landlord  I 
should  advbe  him  not  to  do  so. 

2159.  You  were  present  when  the  witness  from 
Cornwall  gave  his  evidence  taking  an  opposite 
view  very  strongly ;  do  you  think  the  landlords 
in  Kent  and  that  district  would  continue  to  give 
nine  months'  credit  ? — I  do  not  think  they  would; 
I  think  the  gentleman  said  that  if  a  tenant  would 

Ely  a  quarter  in  advance  you  would  not  want  the 
w  of  distress,  but  if  you  add  that  on  the  tenant's 
capital  it  would  be  a  considerable  item. 

Mr.  Salt. 

2160.  Do  ^ou  find  any  difficulty  in  obtaining 
ity  with  sufficient  capital  ? — Yes. 

Sir  MoMsey  Lopes. 

2161.  Have  you  ever  had  occasioa  to  levy  a 
distress  yourself? — Never. 

2162.  And  I  think  you  said  you  have  had  an 
experience  of  35  years? — Yes. 

2163.  So  that  it  is  really  a  very  exceptional 
case  when  this  law  is  put  in  force  ?— :Yes. 

2164.  You  are  of  opinion  that  the  landlord 
ought  to  have  some  preferential  security? — I 
think  it  is  the  interest  of  the  tenant  that  he  should 
have  some  preferential  security. 

2165.  ir  he  had  not  that  preferential  security 
do  you  think  that  he  would  not  only  be  justified, 
but  be  obliged,  to  take  some  other  means  of  se- 
curing himself?— By  prepayment 

2166.  Either  by  prepayment  or  bill  of  sale? — 
Or  by  the  rent  accruing  from  day  to  day  being 
made  payable  from  day  to  day. 

2167.  Or  by  taking  a  bond? — Or  by  taking  a 
bond. 

2168.  Do  you  think  that  either  of  those  means 
would  be  more  damaging  to  the  tenant  than  the 
present  law  of  distress  or  the  more  limited  law 
that  you  recommend  ? — I  think  the  law  of  dis- 
tress for  two  years  would  be  far  better  for  the 
tenant  farmer  than  what  you  indicate. 

2169.  I  think  you  were  present  when  the  bank 
manager  was  examined  who  told  us  that  the  banks 
with  which  he  was  connected  were  in  the  habit  of 
lending  money  at  5^  per  cent.,  and  also  of  secur- 
ing themselves  by  means  of  bondsmen?— Yes. 

2170.  Do  you  think  that  that  is  any  great  boon 
to  the  tenant  farmer  ? — I  do  not. 

2171.  K,  as  is  usual  now,  the  landlord  is  in  the 
habit  of  giving  from  six  to  twelve  months' rent  in 
hand,  is  not  that  a  far  greater  boon  to  the  tenant 
farmer  than  havim;  to  ff o  to  ihe  bankers  and  pay 
5 1  per  cent? — Yes,  the  landlord  charges  the 
tenant  no  interest ;  he  is  the  most  lenient  creditor 
that  the  tenant  farmer  has. 

2172.  Do  you  think  that  the  present  law  has  a 
tendency  at  all  to  increase  the  rent? — Not  at  alL 

3173.  Do  you  think  that  landlords,  as  a  rule, 
aace  not  in  the  habit  of  endeavouring  to  ascertain 
0.82. 


Sir  Massey  Lopes — continued* 

the  capital  of  their  proposed  tenants  ? — It  ia  the 
first  question  you  put  to  a  tenant. 

2174.  I  suppose  you,  as  an  a^ent,  endeavour 
to  ascertain  from  the  man  who  is  about  to  take 
a  farm  what  his  means  are,  to  the  best  of  your 
ability?— Yes. 

2175.  Of  course  you  may  be  deceived  some- 
times, but  would  you  as  an  agent,  or  would  any 
landlord  for  whom  you  were  acting,  be  inclined 
to  take  what  might  be  considered  an  indifierent 
tenant,  though  ne  ))aid  10  per  cent,  more  rent 
than  a  man  of  capital  whom  he  knew  to  be  a 
good  tenant  ? — In  advisine  a  landlord,  I  would 
rather  have  a  good  tenant  less  10  per  cent. 

2176.  So  that  if  the  rent  was  100/.  a  year, 
you  would  rather  take  that  100  /•  a  year  finom  a 
man  whom  you  thought  a  good  tenant  than  1,100  iL 
with  aman  whom  you  thought  doubtful  ? — Quite  so. 

Mr.  BlennerhassetU 

2177.  Why  do  you  object  to  the  present  law 
of  distress  extending  to  six  years'  rent? — ^Because 
I  think  it  operates  injuriously  to  the  common 
creditor. 

2178.  In  what  respect? — It  gives  the  tenant 
a  fictitious  capital,  which  two  years  would  not  do. 

2179.  Then  is  it  merely  a  question  of  degree 
between  six  years  and  two  years? — It  is  not  a 
question  of  degree ;  I  wonld  trust  a  man  for  two 
years,  but  I  do  not  think  anybody  is  justified  in 
trusting  a  man  for  six  years. 

2180.  Then,  in  your  opinion,  it  is  a  question 
of  degree  between  six  years  and  two  years? — 
X  es. 

2181.  You  spoke  of  rent  becoming  payable 
day  by  day  j  do  you  think,  if  that  were  done,  it 
would  put  the  landlord  in  the  same  position  as 
any  other  creditor  ? — I  do  not  think  it  would.   * 

2182.  You  do  not  think  it  would  meet  the  ex- 
ceptional peculiarity  of  his  case? — I  do  not  think 
it  would  meet  the  peculiarity. 

2183.  You  said  that  the  landlord  charges  no 
interest  when  he  gives  credit  to  the  tenant;  but 
if  rents  were  demanded  in  advance,  as  you 
think  they  would  be  if  the  law  of  distress  were 
abolished,  do  you  not  think  that  payment  in  ad- 
vance would  be  discounted  in  the  amount  of  the 
rent? — I  do  not  think  it  would. 

2184.  Why?  — You  might  discount  it  I 
should  be  very  glad  to  discount  it,,  but  I  do  not 
think  it  would  be  really. 

2185.  Do  you  not  think  if  a  tenant  had  to 
undertake  to  pay  rent  in  advance,  he  would  not 
offer  less  rent  ?— Give  him  the  cUscount  if  you 
like. 

2186.  That  discount  would  practically  amount 
to  the  same  thing  as  interest? — Yes,  I  will  con-^ 
cede  that,  certainly, 

2187.  You  told  us  that  landlords,  as  a  rule, 
make  careful  inquiry  into  the  capital  of  the 
perscms  to  whom  they  let  farms  ? — Yes. 

2188.  Do  you  tbink  that  landlords  have  the 
means  of  making  those  inquiries  in  a  satisfiEKstory 
manner  ?— Yes. 

2189.  Then  if  that  be  so,  have  they  not  the 
means  of  protecting  themselves  in  the  selection  of 
th^r  tenants  ? — In  all  probability  the  tenant  is  a 
tenuit  for  20  or  30  years.  He  may  be  a  man  of 
great  capital  at  his  entrance^  and  afterwards  hie 

N  4  circumstances   t 
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circumstances  may  be  such  as  greatly  to  reduce 
his  capital. 

2190.  You  told  us  that  in  your  opinion  you 
would  rather  let  a  farm  to  a  good  tenant  10  per 
cent,  less  than  you  would  to  an  inferior  tenant  ? 
—Yes. 

2191.  You  told  us  in  your  opinion  that  was 
the  general  practice  of  all  well-managed  estates  ? 
— No^  I  did  not  say  that.  The  question  was 
asked  whether  I  would  take  a  good  tenant  in 

{)reference  to    a    bad    tenant  at   10  per  cent, 
ess. 

2192.  Do  you  think,  as  a  general  rule,  landlords 
prefer  having  substantial  tenants,  even  at  a  lower 
rate  ? — Certainly. 

2193.  You  can  conceive  a  case  where  estates 
are  managed  by  less  careful  persons,  or  persons 
in  distressed  circumstances,  where  that  rule  would 
apply ;  exceptional  cases  ? — Yes. 

2194.  You  admit  that  there  may  be  cases 
where  estates  are  not  wisely  managed,  or  where 
they  are  in  the  hands  of  persons  not  of  substantial 
means,  where  that  principle  does  not  apply  ? — 
That  is  the  exception. 

2195.  But  there  may  be  such  cases  ? — Yes. 

Mr.  Duckham. 

2196.  You  say  that  assistance  is  ^ven  to  needy 
farmers  by  the  present  system  ot  security  pro- 
idded  by  the  law  of  distress  ? — It  is. 

2197.  Would  that  be  given  unless  the  landlord 
felt  that  he  had  an  additional  security  to  others  ? 
— I  do  not  think  that  very  often  enters  into  the 
calculation  of  the  landlord. 

2198.  Then  he  would  do  it  purely  from  kind 
motives  ? — For  his  own  interest.  He  would  not 
break  up  a  tenant.  How  could  a  man  break  up 
a  tenant  ? 

.  2199.  As  a  matter  of  course,  when  that  ac- 
commodation is  given,  the  landlord  knows  that 
he  has  security  upon  the  land  ? — Yes. 

2200.  And  he  has  that  to  the  prejudice  of 
other  creditors  ? — You  might  put  it  so,  but  I  do 
not  quite  follow  you. 

2201.  Surely  it  would  be  so  ?— As  I  have  said, 
the  common  creditor  can  ascertain  the  position 
of  the  tenant ;  the  landlord  is  bound  to  accept 
the  position.  The  one  gets  20  per  cent,  for  his 
commodity  with  the  option  of  trusting;  the  other 
charges  2  per  cent,  for  what  he  supphes,  and  then 
of  course  he  has  a  feeling  in  the  matter. 

2202.  Yes ;  but  another  creditor  could  not  go 
to  the  landlord  and  inquire  whether  his  tenant's 
rent  was  all  paid  up  ? — I  do  not  know  why  he 
should  not  do  so,  if  he  likes. 

2203.  Would  he  be  likely  to  get  a  satis- 
factory answer  ? — You  know  as  much  about  it 
as  I  do;  the  village  blacksmith  and  everyone 
would  know.  Then  there  is  such  a  thing  as 
"  Stubb's,"  by  which  you  can  find  out  exactly,  as 
commercial  men  do,  the  position  of  a  tenant 
farmer. 

2204.  You  say  you  would  give  two  years' 
priority  of  claim  ? — Yes. 

2205.  Do  you  think  that  would  be  fair  to 
other  creditors? — I  do  not  think  it  would  be 
unfair.  I  think  it  would  be  to  the  interest  of  the 
tenant  farmer  and  of  the  general  public  Uiat  it 
should  be  so. 


Mr.  Duckham — continued. 

2206.  You  would  not  think  of  limiting  that 
priority  of  claim  to  six  months,  and  allowing  the 
landlord  to  go  in  with  the  other  creditors  for  the 
next  six  months? — No.  Your  re-entry  which 
you  alluded  to  would  be  most  prejudicial  to 
the  tenant  farmer  and  to  the  general  body  of 
creditors. 

2207.  My  question  was  as  to  priority  of  claim 
for  the  first  six  months,  and  then,  supposing  the 
tenant  to  get  into  difficulties,  the  landlord  coming 
in  with  the  other  creditors  for  the  remaining  six 
months  ? — Of  course,  he  would  come  in  as  a  com- 
mon creditor  for  the  second  six  months ;  but  I 
think  it  would  be  to  the  interest  of  all  parties 
that  he  should  have  two  years. 

2208.  Just  now,  of  course,  there  is  not  the 
same  rush  for  farms  as  there  was  a  few  years 
ago  ? — No. 

2209.  Was  it  not  in  your  experience  that  there 
was  a  very  great  demand  for  farms  a  few  years 
ago  ?— Yes. 

2210.  And  did  not  that  great  demand  bring 
into  competition,  with  men  of  capital  and  ordinary 
farmers,  a  considerable  number  of  applications 
from  men  with  comparatively  no  capital  ?— Yes. 

2211.  Then,  when  there  is  such  a  great  com- 
petition, does  it  not  tend  to  increase  the  value  of 
the  article  competed  for? — Perhaps  it  may  a 
little,  in  a  small  degree.  In  prosperous  times  or 
in  depressed  times  I  should  take  the  same  line  of 
conduct,  namely,  to  ascertain  what  the  capital  of 
the  tenant  was  before  I  accepted  him. 

2212.  You,  as  a  careful  land  agent,  would  do 
that,  and  so  would  every  careful  landlord ;  but 
are  there  not  landlords  who  are  very  exacting, 
and  who  are  themselves^  perhaps,  very  needy,  and 
who  are  anxious  to  get  for  themselves  the  great 
penny  ? — Yes. 

2213.  And  do  they  not  take  advantage,  or  have 
they  not  been  in  the  habit  of  taking  advantage  of 
that  competition  ? — Not  to  my  knowledge.  They 
may  have  done  so,  I  will  not  say  the/  have  uot^ 
but  they  are  unwise  to  do  so,  because  they  have 
a  greater  stake  than  the  tenant  in  the  article. 

2214.  Then,  when  they  accept  a  tenant  of 
that  class,  and  the  Assessment  Committee  rate 
the  land  according  to  the  high  rental  that  lias 
been  promised,  whether  the  tenant  is  capable 
of  giving  it  or  not,  does  not  that  tend  to  make 
the  other  landed  proprietors  dissatisfied  ? — Per- 
haps it  may  do  so. 

2215.  And  does  not  that  tend  to  cause  land- 
lords to  give  notice  to  their  tenants  to  swell  up 
their  rent-rolls? — That  is  not  my  experience; 
and  as  to  assessments,  they  are  all  made,  as  a 
rule,  upon  relative  values.  It  is  not  what  a  man 
gives. 

2216.  In  my  union  rent  is  taken  as  the  basis, 
is  it  not  so  in  yours  ? — I  am  not  certain  that  it 
is  not  the  proper  basis  ;  but  that  is  not  the  spirit 
of  the  Assessment  Act. 

2217.  The  honourable  Member  for  Sufiblk 
asked  you  a  question  respecting  counter-claims 
from  tenants  ? — Yes. 

2218.  Do  you  not  think  that  when  a  counter- 
claim is  justly  and  honestly  due  to  the  tenant,  it 
should  be  admitted,  and  not  that  the  tenant 
should  be  placed  in  the  position  of  resorting  to 
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Mr.  Duckham — continued. 

an  action  at  law  to  recover  that  counter-claim 
aA;er  he  has  paid  his  rent  ? — Anything  that  would 
give  to  the  tenant  his  just  claim  when  it  is  ascer- 
tained, 1  should  be  entirely  in  favour  of. 

2219.  Could  you  suggest  any  means  by  which 
the  landlord,  previous  to  carrying  out  the  levy  of 
distress,  could  prove  the  debt  owing  to  him,  so 
that  the  tenant  may  then  legally  have  his 
counter-claim  allowed? — I  see  no  objection  to 
that  at  all. 

2220.  Would  you  suggest  the  county  court 
judge  ? — I  do  not  think  you  could  have  a  better 
tribunal;  it  is  far  better  than  the  board  of 
guardians,  for  instance. 

Sir  Massey  Lopes. 

2221.  Is  it  your  experience  that  landlords 
generally  in  your  part  of  the  country  determine 
what  is  the  proper  rent  for  a  farm,  and  then 
offer  it,  or  do  they  put  up  the  farm  to  public 
tender  or  public  competition  ? — I  should  say  that 
you  do  not  see  a  public  tender  ten  times  in  the 
course  of  a  man's  lifetime  in  our  locality* 

2222.  The  usual  plan  is  for  the  landlord  or  his 
agent  to  determine  what  the  right  rent  is,  and 
then  to  select  from  the  tenants  who  offer  that 
rent  ? — Yes. 

2223.  The  farm  is  not  put  up  to  public  tender 
at  all  ?— No. 

Mr.  Fellotoes. 

2224.  Would  there  be  any  injustice  to  any 
class  of  tradesmen  in  limiting  the  law  of  distress 
to  two  years  ?— I  think  not.  There  is  one  thing 
with  regard  to  the  law  of  re-entry  about  which  a 
good  deal  was  said.  I  think  it  would  have  a 
more  prejudicial  effect  than  the  law  of  distress, 
because  in  the  law  of  re-entry  all  your  valuations 
would  be  sacrified. 

Mr.  Bidden. 

2225.  You  say  that,  if  the  landlord  took  his 
rent  in  advance,  that  might  be  a  substitute  for 
this  law ;  have  you  considered  the  danger  that 
might  arise  from  a  tenant  paying  in  advance? 
He  might  be  paving  to  Mr.  A.,  whereas  it 
would  ultimately  be  found  to  be  due  to  Mr.  B., 
because  Mr.  A.  had  died  ? — A  deposit  might  be 
made. 

2226.  Still  there  would  be  a  danger  ? — Yes,  I 
can  see  that. 


Mr.  Biddell — continued. 

2227.  I  supnose  a  third  of  the  land  of  England 
is  entailed? — The  thing  might  be  done  by  way 
of  deposit 

2228.  It  is  not  a  course  that  you  would  recom- 
mend ? — No. 

Colonel  Brise. 

2229.  If  you  had  an  application  for  a  farm 
from  a  young  man  who  you  knew  had  no  capital 
of  his  own,  but  whose  relatives  you  knew  very 
well  to  be  men  of  substance,  who  were  ready  to 
advance  him  capital,  would  you  look  upon  that 
man  as  a  suitable  tenant  to  occupy  a  farm  ? — 
Certainly. 

2230.  Or  would  you  look  upon  him  as  a  man 
of  straw  ? — I  should  look  upon  him  as  an  eligible 
tenant. 

Chairman. 

2231.  With  regard  to  the  question  of  compe- 
tition, I  understand  you  to  sav  that  you  do  not 
think  competition  is  increased  by  the  law  of 
distress  ? — No. 

2232.  If  the  law  were  abolished,  would  it  not 
drive  the  smaller  farmers  without  capital  out  of 
the  market  for  farms  ? — I  do  not  think  it  would 
tend  that  way. 

2233.  It  has  been  stated  in  evidence,  that  the 
abolition  of  the  law  of  distress  would  be  hard 
upon  small  farmers,  who  would  then  not  be  able 
to  have  the  same  farms  they  have  now ;  do  you 
concur  in  that? — Not  at  all. 

2234.  You  think  that  the  abolition  of  the  law 
of  distress  would  leave  small  farmers  as  they  are  ? 
— I  do  not  think  it  would  affect  the  question  one 
way  or  the  other. 

2235.  They  would  be  able  on  some  terms  or 
other  to  obtain  farms  from  their  landlords,  not- 
withstanding the  abolition  of  the  law  of  distress  ? 
— 1  do  not  think  it  would  make  any  difference  to 
the  small  farmers ;  it  would  not  be  to  the  in- 
terest of  the  small  farmer,  but  I  do  not  think  it 
would  put  him  out  of  the  field. 

2236.  The  landlord  would  go  on  without  the 
law  of  distress,  admitting  the  small  farmer  to  the 
same  sized  farms  as  now? — I  do  not  think  it 
would  signify. 

2237.  Have  you  had  any  experience,  in  the 
estates  with  which  you  have  been  connected,  of 
putting  the  law  of  distress  into  operation  ? — Not 
m  any  case ;  1  have  no  experience  of  that  kind. 


Mr.  Philip  Debell  Tuckett,  called  in ;  and  Examined. 


Chainnan. 

2238.  YouB  present  residence,  I  believe,  is 
Old  Broad-street,  London?— Mv  offices. 

2239.  You  have  been  engajjed  as  surveyor  and 
land  agent  during  the  last  30  years  and  up- 
wards ? — That  is  so. 

2240.  Where  have  you  acted  as  land  agent? — 
I  have  been  a^ent  for  estates  in  18  different 
counties  in  England,  and  am  now  agent  in  a  great 
number  of  them.  They  extend  very  widely  over 
the  country.  I  have  one  agency  in  Durham; 
others  in  &)merset,  Devonshire,  Gloucestershire, 
Wiltshire,  Berkshire,  Oxfordshire,  Suffolk,  Essex, 
Kent,  and  in  several  of  the  midland  counties. 

0.82. 


CTbtrman— continued. 

2241.  You  have  had  considerable  experience, 
therefore,  in  agricultural  estates  ? — I  have  been 
employed  as  surveyor  or  valuer,  in  advising  land- 
owners, and  dealing  with  these  subjects,  in  every 
county  in  England,  and  in  more  than  half  the 
counties  in  Wales. 

2242.  You  are  now  acting  as  agent  for  house 
property  also  ? — I  am  agent  for  some  considerable 
estates,  house  property,  in  London  and  the 
suburbs.  I  am  responsible  for  collecting  the 
rents  of  between  900  and  1,000  houses  in 
London. 

2243.  You   are,  therefore,  able    to  give  us 
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Clilatrmaii— continued. 

eTidence  upon  the  urban  branch  of  this  ques- 
tion ? — I  think  I  can  tell  you  something  about  it. 

2244.  Could  you  give  us  anj  information  with 
regard  to  the  cause  of  distress  in  town  or  country^ 
and  have  you  had  many  cases  of  estates  with 
which  you  have  been  connected,  or  any  house 
property  where  distress  has  been  actually  levied  ? 
—1  have  had  a  number  of  cases.  It  is  very  sel- 
dom that  I  have  been  oblieed  to  distrain,  but  in 
the  last  20  or  30  years  I  have  signed  distress 
warrants  both  as  regards  country  and  town 
cases.  I  may  state  that  they  are  almost  uni- 
versally, if  not  universally,  cases  where  there 
is  something  not  quite  straightforward ;  in  fact, 
an  attempted  fraud  on  the  part  of  the  tenant 

2245.  TaJce  the  case  of  house  property  first ; 
have  you  had  any  recent  cases  of  levymg  distress 
on  house  property  for  rent? — Nothing  very  re- 
cent ;  when  I  have  had  to  levy  a  distress  on  a 
small  tenant  of  house  property,  it  has  generally 
been  with  the  object  of  obtaining  possession,  when 
a  man  who  was  hopelessly  insolvent  refused  to  go 
out.  I  could  name  a  case  in  which  a  man  was 
allowed  to  take  his  goods  out  of  the  house  while 
the  broker  was  in  it. 

2246.  Did  he  eventually  pay  ? — No ;  I  did  not 
want  him  to  pay. 

2247.  You  employed  the  process  for  the  pur- 
pose of  securing  nis  leaving  the  house  ? — Yes ;  it 
is  £u*  the  easiest  form  of  ejectment. 

2248.  With  regard  to  that  kind  of  property,  is 
the  main  value  of  the  law  of  distress  its  value  as 
a  means  of  ejectment? — I  should  think  so,  cer- 
tainly. I  may  mention  that  the  exemption 
of  lodgers'  goods,  although  I  believe  that  as  a 
matter  of  justice  and  right  it  was  quite  a  proper 
thing,  has  entirely  destroyed  the  remedy  of  ois- 
tress  against  a  tenant  who  sublets  rooms  to  the 
labouring  populati<»i  of  London. 

2249.  Do  you  attach  any  value  to  the  mainte- 
nance of  the  law  of  distress  as  regards  house 
property  ? — I  do,  very  great  value,  because,  if 
there  were  no  law  of  distress  as  regards  the 
smaller  classes  of  house  property,  the  rent  would 
be  on  the  same  basis  as  any  common  claim  that 
might  be  idleged  by  any  tenant  against  a  land- 
lord. I  do  not  personally  collect  these  small  rents, 
but  my  clerks  and  sub-agents  do ;  and  I  believe 
nothing  is  more  common  m  the  lower  middle  or 
the  lower  classes  of  life  than  for  small  tenants  to 
say  that  they  will  not  pay  rent  until  you  put  a 
new  boiler  in,  for  instance,  or  until  the  landlord 
has  done  so  and  so.  They  will  say,  ^'  There  is  this 
or  that  out  of  order,  and  we  won't  pay  the  rent  until 
it  has  been  repaired."  Now,  if  any  promise  to  do 
so  could  be  alleged  by  the  tenant,  it  would  be  a 
legal  set  ofi*  in  the  county  court,  and  you  would 
never  be  sure  of  collecting  rent  without  a  county 
court  action.  I  ihink  it  would  reduce  the  value 
of  moderate  and  small  house  property  very  largely 
in  the  market,  unless  some  other  remedy  were 
provided. 

2250.  Would  the  remedy  of  a  more  rapid 
means  of  ejectment  be  sufficient  ? — I  think  that 
would  depend  on  what  you  mean  by  a  more  rapid 
means  of  ejectment.  Sir  W  illiam  Hareourt  pointed 
to  that  in  the  Debate  in  the  House  of  Commons 
last  year  ;  but  I  do  not  think  the  community 
would  submit  to  it,  and  I  do  not  think  it  would 


ChairmtM    Mutmuod* 

be  right  that  they  should  submit  to  a  sufficiently 
rapid  mode  of  ejectment  If  you  had  to  apply 
to  the  courts  for  ejectment,  there  would  be  mu<» 
the  same  delay  as  at  present,  and  property  might 
be  largely  damaged  in  the  interim ;  at  any  rate 
you  would  lose  &e  use  of  it.  What  would  seem 
natural  would  be  that,  if  a  landlord  were  not 
allowed  any  longer  to,  distrain,  he  should  be  able, 
in  case  of  non-payment  of  rent,  to  sign  an  eject- 
ment warrant  addressed  to  a  bailiff,  ashe  now  does 
a  distress  warrant,  upon  which  the  tenant's  goods 
should  be  remoyed  fran  the  premises,  and  he  and 
his  family  should  be  removea  with  as  little  force 
as  possible,  and  the  police  should  assist  in  case  of 
a  breach  of  the  peace.  That  would  enable  the 
landlord  immediately  to  recover  possession  of  his 
premises  on  failure  to  obtain  rent  for  them ;  but 
it  would  be  cruel  to  the  tenant. 

2251.  You  look  upon  the  law  of  distress  as  a 
humane  means  of  procuring  rent  from  the 
tenant  ? — 1  think  it  is  much  more  humane  to  the 
tenant  than  absolutely  taking  the  hereditiiment 
away  from  him  when  he  fails  to  p^y  the  rent ;  I 
do  certainly. 

2252.  Can  you  ^ve  us  an^  cases  of  distraint 
in  urban  property,  distinguishing  between  larger 
house  property  and  smaller  house  property? — I 
have  had  very  few  cases.  I  have  not  distrained 
actually  on  urban  property  above  two  or  three 
times  in  my  life,  but  I  think  it  would  be  a  great 
mistake  to  represent  that  because  one  has  not 
often  to  go  to  the  length  of  distraining,  therefore 
the  law  of  distress  is  seldom  operative.  I  believe 
that  a  great  many  arrangements  between  land- 
lords and  impecunious  tenants  are  carried  out 
satisfactorily  and  quietly  and  inexpensively ,simply 
because  the  law  of  distress  is  in  reserve. 

2253.  Will  you  describe  to  the  Committee  the 
precise  process  of  a  distraint  in  town  as  regards 
house  property ;  what  are  the  steps  that  are  t^ken? 
— I  do  not  know  that  there  is  any  distinction. 

2254.  Will  you  describe  the  process? — I  have 
made  it  my  business  during  the  last  few  days  to 
inquire  of  a  broker  who  does  a  good  deal  of  such 
work,  and  has  distrained  for  me  once,  what  steps 
are  taken  ;  shall  I  give  you  his  charges. 

2255.  Let  us  know  the  exact  process  that 
takes  place  if  the  rents  are  not  paid  ? — You  sira 
a  distress  warrant  and  give  it  to  a  broker ;  the 
broker  takes  possession  and  makes  a  levy,  for 
which  he  is  entitled  to  make  a  charge ;  then,  I 
understand,  if  the  amount  is  above  20  /.,  he  has 
to  employ  two  independent  appraisers  to  value 
the  property.  If  the  amount  is  below  20  /.,  he 
only  employs  one  ;  that  is  supposed  to  be  some 
sort  of  protection  to  the  tenant,  though  I  do  not 
think  it  really  is,  that  the  real  value  of  the  pro- 
perty may  be  on  record.  A  man  is  left  in  posses- 
sion for  five  days,  and  within  the  five  days,  ex- 
cept by  consent  of  the  tenant,  the  landlord  must 
sell  the  property  and  go  out  of  possession. 

2256.  The  property  is  seized  by  the  broker  ? — 
Yes. 

2257.  Is  there  a  special  class  of  brokers  em- 
ployed for  this  in  Liondon? — Yes,  there  are  a 
few  people  who  make  it  their  business. 

2258.  In  London  it  is  a  kind  of  profession,  is  it 
not ;  and  you  would  have  to  apply  to  men  who 
know  this  kind  of  business? — xes,  there  are  men 
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who  do  it ;  they  are  also  employed  by  the  Bank- 
ruptcy Court,  and  act  for  the  sheriffs. 

2259.  They  go  there  as  private  individuals  and 
not  as  agents  of  the  law? — ^They  go  there  as 
agents  ofthe  landlord. 

2260.  But  not  as  agents  of  the  law? — No>  I 
believe  not. 

2261.  They  are  private  persons  ? — Quite  so.  1 
believe  anyone  who  likes  may  do  it. 

2262.  And  they  act  upon  their  own  responsibi- 
Kty?-Yes. 

2263.  If  the  broker  made  a  mistake^  he  would 
be  responsible  for  it  ?— If  there  was  anything 
wrong  in  the  warrant,  the  landlord  would  be 
responsible,  and  an  action  would  lie  against  him; 
if  tne  broker  did  what  his  warrant  did  not  justify 
him  in  doing,  he  would  be  responsible. 

2264.  With  regard  to  the  charges,  you  told  us 
that  you  had  coUected  some  information  from  a 
broker  who  was  engaged  in  that  class  of  business; 
will  you  place  the  information  before  the  Com- 
mittee?—The  law  is  different,  according  to 
whether  the  amount  distrained  for  is  above  or 
below  20  /.  If  it  is  above  20  Ly  the  broker  is  en- 
titled to  charge  five  per  cent,  for  the  levy,  and  he 
is  entitled  to  5  «.  a  dav  for  a  man  in  possession  of 
the  premises  during  nve  days.  He  employs  two 
appraisers  to  value  the  property,  and  tney  each 
receive  2^  per  cent,  upon  the  amount  of  their 
valuation. 

2265.  Then,  supposing  the  property  seized  to 
be  worth  1,000^,  he  woidd  be  entitled  to  50  /.  for 
the  levy ;  and  if  they  valued  the  property  at  500/., 
the  two  appraisers  between  them  would  be  en- 
titled to  five  per  cent,  between  the  two  on  the 
500/. 

2266.  Then,  supposing  the  property  were 
worth  1,000/.,  the  charge  would  be  7^  per  cent., 
namely,  five  per  cent^for  the  broker  and  two 
and  a  half  per  cent,  for  the  appraisers ;  is  that  so?' 
— It  is  10  per  cent.,  because  each  of  the  ap- 
praisers gets  two  and  a  half  per  cent* 

2267.  Then  there  is  the  auctioneer's  chaise  ? 
— There  is  a  commission  for  sale  by  auction, 
which  they  only  charge  at  a  moderate  amount^ 
five  per  cent.    I  do  not  think  that  is  excessive. 

2268.  Is  that  paid  by  the  purchaser,  or  out  of 
the  estate  ? — I  suppose  usually  out  of  the  estate. 
That  raises  the  question  of  the  custom  of  auction 
sales  in  different  counties.  In  London  it  would 
be  out  of  the  estate. 

2269.  On  1,000/.  distraint  there  would  be 
100/.  for  brokers  and  valuers  ?—£.  100  for  the 
levy  and  the  valuation,  as  1  understand.  These 
large  amounts,  however,  are  very  uncommon. 

2270.  Below  ^0/.  what  is  the  charge  ? — Below 
20  L  the  charges  are  so  low  that  it  is  impossible 
to  distrain  without  putting  the  landlord  to  ex- 
pense. The  cost  of  the  fevy  is  limited  to  3&; 
the  man  in  possession  can  only  be  chained 
2s.6d.h  day,  and  I  believe  it  is  impossible  to 
get  any  man  under  4«.  Only  one  appraiser  is 
employed,  and  he  gets  sixpence  in  the  pound,  or 
two  and  a  half  per  cent.  Then  there  is  the 
charge  for  selling.  I  may  mention  that  I  believe 
no  broker  can  be  found  to  distndn  for  lees  than 
20/.  without  beii^  paid  an  additicntal  five  per 
oent*  by  the  laadlrad  ontof  the  net  rent.  I  have 
been  met  by  a  cnrkms  diffioilty  in  the  case  of 
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collecting  small  ground*rents.  There  was  a 
lessee  of  a  house  who  held  at  a  ground-rent  of  6  /. 
a  year,  and  he  would  not  pay  it.  He  was  a 
speculative  builder  ;  my  client  was  a  nervous 
gentleman,  who  had  an  idea  that  a  ground-rent 
ought  to  be  paid  when  it  was  due.  This  man, 
however,  would  not  pay.  I  wrote  and  wrote 
again,  and  at  last,  when  more  than  a  year  was 
due,  I  thought  I  would  put  a  stop  to  it  I  issued 
a  distress  warranty  knowing  mat  the  amount 
would  be  paid  at  once.  The  result  was,  that  I 
piud  the  broker  five  per  cent  on  the  amount.  He 
showed  the  warrant  to  the  tenant,  and  the  tenant 
at  once  paid  it  without  any  costs.  So  that  prac- 
tically, m  cases  under  20  /.,  if  a  man  is  prepared 
to  pay  when  you  distrain,  there  is  no  occasion  for 
him  to  pay  before. 

2271.  Would  you  employ  a  solicitor  in  any  of 
these  cases  ? — No. 

2272.  You  would  not  take  the  advice  of  a 
solicitor? — ^It  is  not  usual ;  the  great  simplicity 
and  advantage  of  the  law  of  distress  is,  that  it 

Erevents  the  necessity  for  the  intervention  of 
iwyers  and  le^al  expenses. 

2273.  You  have  known  cases  of  auctioneers 
and  brokers  making  great  mistakes  in  their  dis- 
traints, and  troubles  arising  in  consequence  of 
their  acting  illegally  ?— I  luive  never  met  with 
anythii^  of  the  kind ;  if  I  have  heard  of  any- 
thing of  the  sort,  it  has  been  through  the  news- 
papers. 

2274.  Have  you  been  concerned  in  distraints 
in  the  country  for  rents  to  a  considerable  amount 
in  the  course  of  your  wide  experience  ?—  I  once 
had  a  fraudulent  tenant  in  Lincolnshire,  who  had 
to  be  distrained  upon  after  he  had  failed* 

2275.  Was  rent  due  to  a  considerable  amount 
there  ?— About  200  /. 

2276.  Naturally,  on  the  smaller  amounts  for 
which  distraint  is  usually  made,  the  charges 
would  not  appear  so  large  as  they  would  in  the 
case  of  a  considerable  farm  ? — They  would  not. 
I  should  like  to  say  that  I  think  there  are  some 
items  in  the  present  charges  of  the  brokers  on 
lar^e  amounts  that  might  be  suitably  reduced. 
I  think  those  two  appraisements  are  very  unne- 
cessary. They  are  supposed  to  protect  the 
tenant  from  having  his  goods  thrown  away  with- 
out their  value  being  properly  ascertained,  but 
practically  the  appraisers  always  value  so  low 
that  there  is  not  much  safety  m  it,  and  if  the 
brokers  were  bound  to  supply  the  tenant  with  a 
schedule  of  the  things  he  seizes,  and  his  valua- 
tion, and  include  that  in  his  5  per  cent.,  leaving 
out  the  other  appraisements,  you  would  ^et  ria 
at  once  of  5  per  cent  of  the  expenses,  and  I  think 
nothing  would  be  lost. 

2277.  They  are  obliged  to  have  two  legally? 
Yes. 

2278.  Your  attention,  perhaps,  was  cidled  t6 
the  evidence  given  the  other  day  with  regard  to 
expenses ;  can  you  state  anything  with  regard  to 
a  case  that  was  brought  before  the  Committee 
to  which  Mr.  Pease  ^uded ;  is  there  any  light 
that  yon  can  throw  upon  it? — It  seems  to  me  a 
very  peculiar  case  in  two  respects.  In  the  first 
I^ace,  it  is  very  seldom,  comparativeh'  speaking, 
that  distress  goes  the  whole  length  of  sale ;  it  is 
often  ooBipromised  or  settled  in  aame  way  before 
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that.  This  case  went  to  ultimate  sale,  so  that 
the  whole  of  the  costs  were  incurred.  In  the 
next  place,  it  is  still  more  peculiar,  because  they 
appear  to  have  seized  on  growing  crops,  and 
therefore  amongst  the  expenses  you  get  the 
cost  of  harvesting.  If  you  seize  growing  crops, 
and  have  to  harvest,  naturally  a  considerable 
outlay  takes  place. 

2279.  What  is  the  first  item  in  the  expenses? 
— The  first  item  is  ^^  Cash,  harvesting,  54/.  15  s J* 
That,  of  course,  one  can  say  nothing  about.  The 
next  item  is,  **  Levy,  59  /."  I  suppose  that  the 
landlord  distrained  for  1,180/.  rent,  upon  which 
that  would  be  5  per  cent. 

2280.  That  was  an  item  on  which  we  wish  to 
get  some  information  ;  is  it  an  item  that  we 
should  expept  to  find  in  every  case  ? — That  is  so. 
The  Court  of  Bankruptcy  only  allows  5  per  cent, 
on  moderate  sums,  and  they  reduce  the  amount 
very  much  as  it  goes  up. 

2281.  It  appears  to  you  that  that  might  be  an 
advantageous  change  ? — I  think  that  some  reduc- 
tion might  be  made ;  at  the  same  time,  I  think  a 
little  increase  oueht  to  be  made,  if  it  is  desired 
that  the  law  should  be  quite  fair,  upon  amounts 
under  20  /.  If  the  reduction  is  so  great  that  no- 
body will  levy  distresses,  it  will  not  be  fair. 

2i;82.  Cases  have  not  come  before  your  notice 
of  there  being  difficulties  in  executing  distraint 
in  the  country  owing  to  the  interpretation  of  the 
law  ? — No,  1  think  not.  There  is  a  doubt  on 
the  subject  In  reading  a  professional  paper  the 
other  day  I  observed  that  some  of  the  judges  had 
some  doubt  as  to  whether  you  may  distrain 
working  horses  as  long  as  there  is  enough  other 

Eroperty  to  distrain;  then  tools  are  exempt, 
andicraft  tools  and  so  on.  No  doubt  it  is  easy 
to  make  mistakes,  but  the  people  who  act  as 
brokers  are  supposed  to  be  quite  up  to  these 
things,  and  I  think  most  of  them  are. 

2283.  You  have  not  heard  of  a  case  of  dis- 
pute arising  with  regard  to  forcing  open  doors 
and  gates  ? — You  may  not  open  an  outer  door, 
but  when  you  are  once  inside  you  may  open  any 
door  you  like. 

2284.  Has  vour  attention  been  called  to  the 
question  whether  a  stable*door  might  be  opened  ? 
— No,  I  have  not  seen  that. 

2285.  Do  you  know  that  there  has  been  for- 
cible resistance  in  such  a  case  leading  to  assaults 
on  both  sides  on  account  of  a  misinterpretation 
of  the  law?-— I  have  not  seen  that  case;  it  is  the 
first  I  have  heard  of  it. 

2286.  Would  you  state  your  general  opinion 
as  to  the  general  effect  of  the  abolition  of  the 
law  of  distress  upon  house  property  ? — I  think  it 
would  place  such  obstacles  in  the  way  of  collect- 
ing rents  on  small  house  property  that  it  would 
greatly  reduce  the  number  of  years'  purchase 
that  such  property  was  worth,  and  I  think  that 
would  put  an  end  to  the  erection  of  property  for 
the  small  class  of  tenants  because  it  could  not 

pay- 

2287.  It  would  so  diminish  or  expose  to  risk 
the  profits  of  the  landlords  that  you  are  afraid  it 
would  lead  to  a  diminution  in  the  supply  of 
houses? — I  think  so  as  regards  the  smaller  class 
of  houses. 

2288.  And  in  the  country  what  is  your  view 


Chairman — continued. 

as  to  the  abolition  of  the  law  of  distress  ? — I 
regard  the  law  of  distress  more  as  a  matter  of 
right  and  justice  than  as  a  matter  of  expediency ; 
because  the  law  recognises  a  priority  of  claun 
in  favour  of  various  classes  of  creditors  who  give 
something  special  to  a  debtor,  as  in  the  case  of 
bottomry  bonds,  and  in  the  case  of  the  lien 
of  an  hotelkeeper  upon  the  luggage  of  a  traveller. 
A  landlord  trusts  his  tenants  far  more  than  any 
other  creditor  does,  and  he  certainly  appears  to 
require  some  special  security  toput  him  on  equal 
terms  with  other  creditors.  For  instance,  if  a 
landlord  were  about  to  sell  his  land,  it  would  be 
an  extraordinary  proof  of  confidence  to  part  with 
it  until  he  was  paid  the  purchase  money ;  but  a 
landlord  parts  with  his  freehold  to  a  tenant  on 
the  mere  promise  to  pay,  not  for  it,  but  the  rent 
for  the  use  of  it.  If  the  rent  is  not  paid  he  would, 
without  the  lawof  distress,  be  merely,  as  to  the  rent 
then  due,  in  the  same  position  as  another  creditor; 
but,  in  addition  to  that,  the  debtor  would  remain 
in  possession  of  the  rent-producing  hereditament, 
appropriating  for  himself  or  for  the  other  credi- 
tors its  future  profits;  and,  what  is  most  impor- 
tant, having  an  opportunity  of  deteriorating  it, 
sometimes  to  a  very  serious  extent.  It  appears 
to  me  that  it  would  be  an  analogous  case  if,  say, 
an  agricultural  implement  maker,  who  had  been 
in  the  habit  of  sending^one  plough  every  quarter, 
were  legally  compelled,  after  the  farmer  luul 
failed,  to  go  on  sendmg  him  plouffhs  every  quarter- 
day  for  the  next  year  or  two,  futhough  he  would 
not  be  paid  for  them. 

2289.  I  am  asking  the  question  with  regard  to 
your  view  of  expediency  as  bearing  upon  the 
position  of  farmers,  would  the  abolition  of  the 
law  of  distress  increase  competition  in  your  judg- 
ment?— I  do  not  believe  that  the  law  of  distress 
can  have  much  bearing  upon  that  subject  in 
m^  own  practice,  and  amongst  all  the  land  agents 
with  whom  1  have  any  acquaintance,  it  has  been 
always  the  practice  to  fix  the  rent  of  a  farm  be- 
fore inviting  applications  for  it,  and  then  to  tdce 
the  tenant  who  seems  to  have  the  most  capital 
and  to  be  in  all  respects  the  most  desirable,  and 
I  do  not  think  the  abolition  of  the  law  of  distress 
would  much  affect  that;  landlords  must  know  that 
it  is  better  to  have  a  tenant  with  good  capital  at 
almost  any  reasonable  rent  than  to  let  a  farm  to 
a  man  not  having  sufficient  money;  it  must  lead 
to  ultimate  loss. 

2290.  Do  you  believe  that  the  allegation  is 
correct,  that  me  existence  of  the  law  of  distress 
enables  the  landlord  to  put  small  farmers  into 
small  farms  which  the^  otherwise  would  not  give 
them? — I  do  not  beheve  it  does  so;  I  do  not 
think  it  induces  them  to  do  it.  Then  there  is 
another  point  I  do  not  understand  upon  what 
principle  we  should  suppose  that  a  man  who  has 
a  small  capital  would  give  more  rent  than  a  man 
with  ample  means. 

2291.  The  question  has  been  put  to  us  that 
farm  labourers,  or  others  in  the  employment  of 
landlords,  are  rewarded  by  having  larms  given 
to  them  through  the  existence  of  the  law  of  dis- 
tress ;  that  by  the  law  of  distress  giving  the 
landlord  security  men  of  that  class  may  get  farms 
who  otherwise  would  not  be  able  to  get  them ;  is 
that,  in  your  judgment^  correct  ? — 1  never  saw 
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any  reason  to  think  so  ;  and  I  do  not  believe  anj 
man  letting  a  farm^  or  any  man  taking  a  farm, 
contemplates  the  law  of  distress.  The  law  of 
distress  comes  in  when  your  wcU-to-do  man  has, 
through  misfortune,  come  down  in  the  world. 
I  do  not  think  it  is  ever  looked  forward  to. 

2292.  Do  you  consider  that  we  ought  not  to 
place  too  much  weight  upon  evidence  which 
would  show  that  small  farmers  would  be  damaged 
through  the  abolition  of  the  law  of  distress  ;  that 
they  would  lose  their  farms  which  now  they  are 
able  to  have  ? — There  you  come  to  quite  a  dif- 
ferent point,  I  do  not  believe  that  anv  new  man 
would  get  a  farm  through  the  law  of  distress  that 
he  would  not  otherwise  have ;  but  if  you  have  a 
man  in  the  farm,  a  poor  man,  who  has  been  there 
a  long  time,  and  you  suddenly  remove  from  the 
landlord  one  of  his  accustomed  protections,  I  do 
not  know  what  he  mi^ht  do  with  the  existing 
tenants.  Many  a  landlord  has  tenants  who  he 
knows  have  not  capital  enough. 

2293.  Does  the  law  of  distress  as  it  stands 
present  any  difficulty  as  to  the  property  of  third 
parties? — Yes,  I  think  it  does,  and  I  would  say 
at  once  that  I  think  six  years  is  an  unreasonably 
long  time  to  give  a  landlord  prioritjr.  The  priority 
is  given  to  the  landlord  m  consideration  of  his 

Earting  with  the  use  of  his  hereditament  which 
e  cannot  immediately  get  back,  and  he  should 
have  the  power  of  distraint  for  such  a  time  as 
is  sufficient  to  protect  himself;  and  I  should  say 
that  it  should  not  be  more  than  two  years.  If  a 
landlord  jirivately  allows  his  tenant,  without  the 
public  knowing  it,  to  be  in  arrear  for  six  years, 
it  is  a  kind  of  fraud  upon  the  other  creditors. 

2294.  With  regard  to  the  cattle  on  a  farm  be- 
longing to  strangers,  what  would  be  your  view  ? 
— I  think  that  is  a  most  difficult  thing  to  deal 
with  ;  I  really  do  not  know.  You  can  only  make 
the  law  to  meet  the  convenience  of  the  majority 
of  the  community.  Then  the  individual  must 
make  his  arrangements  so  as  to  conform  to  the 
law.  It  is  no  doubt  a  very  great  hardship  that 
an  innocent  man,  merely  because  he  is  stupid 
from  not  inquiring,  should  have  his  stock  taken 
occasionally  ;  but  if  you  once  allow  stock  to  be 
exempted  from  distraint  merely  because  they 
belong  to  somebody  else,  I  am  afraid  you  will 
nearly  pat  an  end  to  the  landlords'  remedy ;  you 
will  let  in  possibilities  of  fraud.  As  to  steam 
machinery,  threshing  machines  and  steam  ploughs, 
I  think  they  might  be  easily  protected  by  simply 
giving  them  7  or  14  or  21  days'  grace.  When  a 
man  hires  a  steam-threshing  machine  or  a  steam 
plough,  he  does  not  want  to  keep  it  above  a  fort- 
night, and  it  might  have  some  limited  number  of 
days'  grace.  As  regards  stock  taken  in  agist- 
ment, I  think  the  simplest  thing  would  be  to 
make  a  regulation  that  when  a  man  lets  his 
keeping  by  duly  advertised  public  auction,  the 
persons  taking  the  keeping  should  be  protected, 
except  as  to  the  rent  of  it.  If  you  attempt  to 
protect  single  animals  taken  in  privately,  ^ere 
will  be  all  sorts  of  fraud;  at  least,  I  do  not  see  my 
way  through  it. 

2295.  Would  you  protect  a  flock  of  sheep 
passing  from  one  place  to  another ;  taken  in  by 
one  farmer  for  a  night,  or  for  two  days  ? — Yes ; 
if  a  clause  could  oe  framed  that  could  not  be 
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twisted  round  for  any  fraudulent  purpose,  I  cer- 
tainly would. 

2296.  On  the  whole,  is  it  your  opinion  that  the 
fear  of  fraud  is  so  clear,  that  it  is  better  not  to 
interfere  with  this  most  difficult  subject?  — I 
think  some  very  simple  regulation  as  to  the  case 
I  have  suggested  about  sale  by  auction  would  be 
best.  1  think  you  get  into  great  difficulties  when 
you  try  to  legislate  in  great  detail  with  compli- 
cated exceptions  and  so  on  ;  I  think  you  do  more 
harm  than  good. 

2297.  Does  it  not;  offiend  your  sense  of  justice 
that  the  property  of  one  man  should  be  seized 
upon  for  the  property  of  another,  when  it  is  onlv 
there  for  a  temporary  purpose  ? — I  think  it  is 
thoroughly  unjust  in  principle. 

2298.  Therefore,  m  any  amendment  of  the 
law  means  ought  to  be  found  at  any  cost  to 
remedy  such  injustice ;  or,  would  you  go  to  that 
extent  if  it  would  imperil  the  rights  of  the  land- 
lord?— It  is  impossible  to  legislate  for  every 
single  individual  case.  T  hardly  know  how  to 
answer  that  question  of  detail. 

Sir  Massey  Lopes. 

2299.  You  have  had  experience  in  18  counties? 
— I  have  had  some  sort  of  experience  in  every 
county,  and  I  have  been  receiving  rent  in  18 
counties. 

2300.  Will  you  tell  us  generally  what  has 
been  the  custom  in  the  counties  in  which  you 
have  had  experience;  has  it  been  to  let  farms 
by  open  tender,  or  have  you  as  a^ent,  or  the 
landlord,  to  fix  the  rent  before  receivmg  applica- 
tions for  tenants? — I  have  never  let  a  farm  by 
tender  in  my  life,  and  until  a  short  time  ago  I 
used  to  be  able  to  say  that  I  had  never  altered 
the  rent  of  any  farm  a  pound  a-year  afler  fixing 
it,  in  consequence  of  any  ofiers  made  me  by  any 
farmer  one  way  or  the  other ;  of  course,  one  can- 
not say  that  now. 

2301.  As  a  rule,  you  are  not  induced  by  any 
ofier  of  increase  of  rent  to  let  a  &rm  for  what 
you  conceive  to  be  rather  more  than  it  is  worth ; 
you  take  into  consideration  the  position  of  the 
tenant  rather  than  being  ^ided  entirely  by  the 
matter  of  rent? — Certainly;  having  valued  a 
farm,  I  should  not  think  of  allowing  any  tenant 
to  pay  more  rent  for  it.  I  have  Jiad  cases  in 
which  upon  the  selection  of  a  tenant  I  have  been 
offered,  oy  a  man  who  did  not  think  I  was  going 
to  choose  him,  an  additional  rent  if  I  would  give 
him  the  preference,  but  I  have  never  been  influ- 
enced by  such  a  consideration,  because  no  good 
can  come  of  it.  A  man  gets  discontented,  and 
wants  a  reduction,  and  he  then  has  a  sense  of 
grievance ;  no  good  ever  comes  of  it. 

2302.  One  of  the  matters  which  you  consider 
is  whether  vour  farm  will  be  deteriorated  or  not; 
it  is  not  only  a  question  of  rent  ? — Certainly ;  in 
fact,  at  present  I  would  rather  have  a  good  tenant, 
if  I  could  ^et  one,  in  some  cases  rent  free,  tnan 
a  tenant  with  insufficient  capital  at  any  rent  he 
liked  to  offer. 

2303.  You  have  also  told  us  of  your  experi- 
ence ;  you  have  very  seldom,  if  ever,  had  to  put 
into  force  the  law  of  distress? — I  have  very 
seldom  had  to  do  it 

2304.  And  when  you  have  done  it,  has  it  only 
O  3  been 
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Sir  Mauey  Lopes — continued* 
been  in  caeee  where  there  haa  been  some  fraud 
which  has  induced  you  to  do  it  ? — I  think  that 
the  causes  of  actually  putting  in  distress  for  rent 
may  be  practically  reducea  to  two  or  three. 
Either  you  hear  the  tenant  is  selling  his  stock  off, 
or  removing  it  suddenly^  so  that  you  have  to  act 
instantly,  or  you  hear  that  a  creditor  with  a  bill  of 
sale  has  put  it  in,  or  that  the  tenant  has  become 
insolvent,  and  you  have  to  enter. 

2305.  If  the  law  was  totally  abolished,  would 
you  not  as  agent  be  induced  to  recommend  those 
for  whom  you  were  acting  to  take  some  other 
means  of  securing  themselves  ? — I  should  certainly 
endeavour  to  do  so.  I  may  state  that  I  think 
landlords  are  at  the  present  time  in  such  a  help- 
less condition  that  uiev  may  have  to  submit  to 
anything  that  the  Legislature  may  put  upon  them ; 
but  if  ever  they  get  a  chance  again  they  certainly 
will  protect  wemselves,  as  has  been  done  in 
America  and  other  countries. 

2306.  You  told  us,  with  regard  to  house  pro- 
perty, that  you  think  it  would  be  exceedingly 
hard  if  the  law  of  distress  were  totally  abolished? 
— I  think  it  would  be  very  hard  indeed. 

2307.  Yet,  can  you  see  any  good  reason  why, 
if  you  are  going  to  abolish  the  Taw  of  distress  in 
agricultunu  holdings,  you  should  not  apply  the 
«ame  rule  to  urban  holdings  ? — I  see  no  distinc- 
tion; I  cannot  conceive  uiat  the  majority  of 
borough  electors  will  ever  stand  the  continuance 
of  the  law  of  distress  if  they  see  that  it  has  been 

S>t  rid  of  in  the  counties.  The  vast  majoril^  of 
e  present  borough  constituents  are  paying 
-small  rents,  not  receiving  them.  I  do  not  think 
it  would  hold  water  for  a  moment 

•  Chairman. 

2308.  Would  they  all  think  it  against  their 
own  interest  to  have  the  law  abolishra  ? — I  have 
no  doubt  that  the  first  idea  of  the  small  tenant 
would  be  that  it  would  be  a  delightful  thing  to 
have  the  law  abolished.  He  would  not  reflect 
that  it  would  lead  to  the  stoppage  of  building 
houses  and  to  a  subsequent  increase  of  rent.  It 
might  be  a  very  popular  cry* 

Sir  Massey  Lopes. 

2309.  Your  opinion  is,  that  if  you  did  away 
with  the  law  of  distress  in  urbw  holdings,  it 
would  very  much  reduce  the  value  of  house  pro- 
perty, and  also  be  a  great  discouragement  to  any 
one  to  lay  out  money  in  building  houses  for  the 
-poorer  classes  ?^Confining  the  remark  to  small 
bouse  property,  I  entirely  agree. 

2310.  You  are  of  opmion  that  the  owner  of 
property  in  land  ought  to  have  some  preferential 
security  ? — I  think  it  is  clearly  just  that  he  should 
have. 

2311.  And  if  you  did  away  totally  with  the 
law  of  distress,  he  would  take  some  other  means 
of  securing  himself? —He  would,  whenever  he 
was  on  eqiud  terms  with  the  tenant. 

2312.  Can  you  conceive  that  thnre  could  be 
any  other  means  proposed  that  would  be  so  little 
umavourable  to  the  tenant  as  the  present  law  of 
distress,  modified  as  you  propose  ? — No,  I  think 
the  present  arrangement,  which  seems  to  be  the 
result  of  the  practice  of  many  generations,  is,  on 
the  whole,  probably  the  most  convenient  that 


Sir  Mmssey  Zc^pct— continued. 

can  be  found.  A  system  of  bills  <^  sale  given 
to  the  landlord,  which  I  suspect  would  spring 
up,  as  it  has  done  elsewhere,  would  be  attended 
by  expense  and  by  the  employment  of  lawyers ; 
and,  merely  on  the  ground  of  expense,  it  would 
be  very  objectionable,  because  the  cost  of  distress 
only  occurs  once  in  a  thousand  times,  whereas 
the  cost  of  these  bills  of  sale,  stamps,  and  so  on, 
would  occur  on  every  letting. 
^  2313.  If  the  law  of  distress  were  totally  abo- 
lished, and  you  had  in  place  of  it  the  inunediate 
right  of  re-entry,  do  you  think  that  would  be 
more  advantageous  to  the  landlord  or  to  the 
tenant  than  a  modified  law  of  distress?— If  the 
right  of  re-entry  was  really  absolutely  immediate, 
so  that  it  could  not  be  defeated  by  applications 
to  the  court  for  delay,  and  so  on,  I  thixik  it  would 
pretty  nearly  meet  the  landlord's  case,  but  it 
would  be  very  cruel  to  the  tenant,  and  I  do 
not  believe  the  country  would  stand  it  for  a 
moment. 

2314.  Would  it  not  be  also  inconvenient  for 
the  landlord,  who  had  made  no  preparations  for 
taking  a  farm  in  hand  at  a  moment's  notice  ? — 
It  would  be  very  inconvenient  to  the  landlord. 

2315.  Besides,  in  the  case  of  a  farm,  in  all  pro- 
bability it  would  be  very  much  deteriorated,  the 
tenant  having  been  in  difficulties? — So  it  is  now, 
because,  when  you  have  a  distnunt,  you  gener- 
ally have  to  receive  possession  again. 

Mr.  Salt. 

2316.  We  have  been  told  that  the  law  of  dis- 
tress has  a  tendency  to  induce  landlords  to  take 
tenants  with  insufficient  capital ;  do  you  agree 
with  that  opinion  ? — No,  I  do  not. 

2317.  As  a  matter  of  experience,  do  you  find 
it  difficult  to  get  tenants  with  sufficient  capital 
to  take  farms  ?— I  do  now  find  it  very  difficult ; 
formerly  there  was  no  difficulty  whatever* 
There  has  been  a  very  sudden  change  in  these 
things. 

2318.  Do  you  find  it  necessary  at  the  present 
time  sometimes  to  take  tenants,  and  that  espe- 
cially uprm  small  holdings,'  who  have  occasion  to 
reap  the  fruits  of  the  farm  before  they  are  in  a 
position  to  pay  the  rent? — I  think  such  cases 
occur  now. 

2319.  In  such  cases  the  existence  of  the  law 
of  distress  is  valueable  both  to  the  tenant  and  to 
the  landlord  ? — Yes,  I  think  it  is. 

2320.  Are  you  of  opinion  that  there  should  be 
some  modification  in  the  law  of  distress  ?-^ As  to 
duration  I  am,  and  some  exceptions  as  to  the  pro- 
perty of  third  parties. 

2321.  Those  suggestions  would  apply  both  to 
agricultural  holding  and  to  urbaji  tenancies?— 
xes,  I  think  so.  1  think  the  law  would  be  the 
same.  The  tithe-owner  can  only  distrain  for  two 
years,  and  I  think  that  ought  to  be  enough  for 
any  one* 

2322.  Do  you  know  if  any  difficulties  have 
arisen  with  regard  to  the  application  of  the  law 
by  reason  of  its  extreme  antiquity,  and  the  many 
Acts  of  Parliament  on  whicn  it  rests? — I  have 
had  no  concern  with  any  such  cases,  but  I  am 
aware  that  the  occupation  of  a  bailUf  who  dis- 
trains is  considered  rather  a  hazardous  one,  and 
that  it  is  supposed  to  require  great  care. 

2323.  Unless 
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Mr.  &i2^— continaed. 

2323.  Unleas  a  man  is  very  careful  indeed,  he 
may  make  inconTenient  mistokes  ? — I  believe  it 
is  luleged  00. 

Mr.  Pease. 

2324.  With  regard  to  the  supposed  letting^  of 
fSums  to  men  of  straw  at  a  comparatively  high 
rent,  which  is  said  to  be  the  product  of  the  present 
law,  have  you  ever  thought  what  the  ultimate 
consequence  would  be  upon  the  landlords  ? — ^If  a 
landlord  let  his  land  to  a  man  with  insufficient 
capital  when  he  could  get  a  tenant  with  plenty  of 
money,  he  would  have  a  tenant  who  was  unable 
to  farm  the  land  so  well,  who  consequently  grew 
worse  crops  upon  it,  and  the  immediate  effect 
would  be  that  the  farm  would  get  a  reputation 
for  being  poorer  than  it  really  was  instead  of 
better,  and  in  any  subsequent  transaction  it  would 
be  almost  sure  to  be  let  at  a  lower  rent ;  even 
supposing  the  worst  did  not  happen,  that  it  was 
really  deteriorated  in  value. 

2325.  Therefore  it  would  be  such  an  improvi- 
dent transaction  that  very  few  landlords  would 
be  guilty  of  it? — I  should  think  very  few  land- 
lords would  knowingly  do  it. 

2326.  In  the  event  of  the  law  of  distress  beinff 
iJ>olished,  what  action  do  you  think  you  would 
advise  your  client  to  take  as  regards  the  payment 
of  rents.  There  have  been  several  courses  sug* 
gested  here,  such  as  the  taking  of  bondsmen,  or 
of  paying  the  rent  in  advance ;  which  of  these 
would  you  recommend,  or  would  you  let  it  alone? 
— As  to  paying  in  advance,  you  may  get  the  first 
half-year  s  m  advance ;  but  you  have  no  guarantee 
that  the  payment  in  advance  would  be  continued, 
and  you  may  get  into  arrear  again.  I  believe 
the  abolition  of  the  law  of  distress  when  times 
improve,  and  landlords  are  able  to  act  freely 
again,  would  lead  to  the  creation  of  a  system  of 
bills  of  sale  in  favour  of  landlords.  There  would 
also  be  an  increased  tendency,  no  doubt,  to  take 
bondsmen.  It  is  not  at  all  an  uncommon  thing 
now  for  a  farmer  to  get  some  other  farmer  to 
come  and  guarantee  his  rent.  I  not  unfrequently 
take  a  surety  now. 

2327.  Would  not  a  bill  of  sale  be  more  ruinous 
to  a  man's  credit  with  his  manure  merchant  and 
so  on,  than  the  present  law  of  distress  ? — I  should 
think  a  registered  bill  of  sale  would  be  more  so ; 
but  if  it  became  a  custom  to  give  bills  of  sale  for 
rent,  perhaps  that  feeling  would  be  a  little 
diminished. 

Mr.  Bidden 

2328.  In  the  case  of  machinery  belonging  to 
third  parties,  would  you  give  certain  days  of 

Sace  after  the  distress  was  put  in,  so  that  if 
ey  were  not  removed  within  those  days  they 
would  be  sold? — I  had  not  thought  of  that  detail 

2329.  If  the  owner  of  a  steam  thrashing 
machine,  or  a  steam  plough,  sent  it  for  hiring  to 
a  farm,  so  long  as  he  did  not  allow  it  to  remain 
there  more  than  so  many  days,  he  would  be  safe 
from  distress? — If  the  landlord  attempted  to 
distrain  upon  it,  of  course  he  would  be  allowed 
to  take  it  away  on  proving  that  it  was  his,  and 
that  it  had  been  there  only  so  many  days. 

2330.  Supposing  we  had  such  weather  as  we 
have  had  to-aay>  have  you  known  a  steam  engine 
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on  a  farm  for  a  month  without  being  able  to  do 
any  work  at  all,  and  are  not  locomotives  some- 
times detained  in  that  way  for  six  weeks,  and 
cannot  be  removed  ? — I  have  heard  people  talk 
of  such  things,  but  they  do  not  often  occur. 

2331.  Would  you  give  a  few  days'  grace  after 
the  distress  is  put  in?— Certainly,  provided  the 
l^inff  was  band  fide  ;  but  if  a  man  had  a  piece  of 
machinery  that  had  been  on  his  farm  from  year's 
end  to  year's  end,  and  said  it  was  hired,  I  would 
not  give  it  the  privilege,  if  he  had  held  it  out  as 
part  of  his  own  implements. 

2332.  With  regard  to  third  parties'  stock,  do 
you  not  think  that  the  present  law  is  very  often 
hard  upon  a  needy  farmer  whose  credit  is  noto- 
riously bad,  and  that  it  keeps  other  people's 
stock  off  his  farm,  so  that  he  cannot  sell  his  feed? 
— I  think  the  present  law  is  very  hard,  and  I 
think  it  wants  some  simple  alteration,  if  it  is 
possible  to  provide  one  tnat  does  not  easily  lend 
itself  to  fraud. 

2333.  Do  you  not  think  that  if  the  landlord 
was  paid  all  that  the  stock  would  ever  get  off  the 
farm,  that  would  be  equity  as  far  as  he  was  con- 
cerned. Suppose,  for  instance,  the  stock  had 
been  there  ten  weeks,  the  amount  of  feed 
should  be  part  of  what  the  land  should  pay  ? — 
Yes ;  but  how  are  you  to  tell  whether  the^  stock 
was  really  the  tenant's  ? 

2334.  £>o  you  not  tlunk  that  that  might  be 
left  to  the  county  court? — If  you  distrain,  you 
have  to  go  out  in  five  days. 

2335.  Do  you  not  thmk  that  that  is  too  short 
a  lime  ? — I  think  if  you  are  to  preserve  th6  law 
of  distress  at  all,  the  landlord  must  be  able  to 
enter  and  distrain  without  previous  notice;  other- 
wise everything  is  gone.  Then  if  you  are  to 
have  any  question  about  whether  the  things 
belong  to  the  tenant  or  not,  they  must  be  settled 
before  the  landlord  sells,  because  if  you  put  the 
luidlord  on  his  peril  either  to  let  them  go  or  to 
sell  them,  he  is  liable  to  frightful  damages  if  he 
makes  a  mistake. 

2336.  Do  you  not  think  that  a  plan  could  be 
suggested  by  the  owner  giving  security  that  in 
case  of  any  mistake  he  would  pay  the  value  to 
the  party  in  possession? — I  think  something  of 
that  kind  might  be  managed. 

2337.  Do  you  not  thinx  it  advisable  that  some- 
thing should  be  done  ? — I  think  certainly ;  if  you 
can  protect  the  landlord  from  fraud,  it  should  be 
done.  I  think  there  is  every  reason  why  the 
property  of  third  parties  should  be  excepted. 

2338.  Do  you  sell  by  auction  ? — I  seU  land  by 
auction. 

2339.  And  farming  stock?— What  I  sell  by 
auction  is  confined  to  real  property. 

2340.  In  your  opinion  nve  days  is  too  short  a 
time  to  realize? — ^1  es,  I  believe  the  practice  is  to 
remain  in  possession  longer  by  consent  of  the 
tenant. 

2341.  But  supposing  he  ^' bolts,"  and  there  is 
nobody  to  give  consent,  the  five  days'  system 
would  work  prejudicially  to  the  estate,  would  it 
not?'— I  do  not  think  anyone  can  realize  the  full 
value  of  effects  by  auction  which  have  «to  be  sold 
within  five  days  after  the  beginning  of  proceed- 
ings. 

2342.  Does  it  frequently  happen  that  there  is 
0  4  no 
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Mr.  Biddtll — continued, 
no  paper  published  in  the  locality  within  the  five 
days? — "Yes ;  I  should  think  it  impossible  to  give 
proper  publicity  in  five  days. 

2343.  You  said  the  landlords  might  protect 
themselves  as  the  Americans  do ;  how  do  they 
protect  themselves  in  regard  to  rent  Are  you 
acquainted  with  the  American  law  on  that  sub- 
ject?— Not  of  my  own  knowledge,  but  we  had  a 
discussion  on  the  subject  at  the  Institution  of 
Surveyors,  when  a  paper  was  read  by  a  barrister 
who  gave  some  valuable  facts  relating  to  this 
matter.  Amongst  other  things  it  was  stated,  that 
in  the  district  of  Columbia,  and  in  some  of  the 
eastern  states  of  America,  where  it  is  the  practice 
to  let  land  (I  believe  in  roost  of  the  states  land 
letting  is  uncommon),  the  law  of  distress  having 
been  abolished,  it  is  the  custom  for  tenants  to 
execute  a  bill  of  sale  in  favour  of  the  landlord,  in 
which  the  tenant's  wife  also  concurs.  It  is  stated 
by  some  one  who  is  counsel  to  the  British  lega- 
tion at  Washington  that  he  has  settled  and  advised 
a  form  for  that  purpose  which  is  used. 

2344.  What  has  the  wife  to  do  with  it?— That 
has  something  to  do  with  the  American  law. 

Mr.  Blennerhassett 

2345.  Does  that  refer  to  houses  or  farms  ? — It 
does  not  appear. 

Mr.  Bidden. 

2346.  Will  you  read  the  passage  to  which  you 
refer  ? — Mr.  Carlisle,  the  legal  adviser  to  Her 
Majesty's  legation  at  Washington,  states,  **  I  am 
not  aware  of  any  legal  objections  in  any  of  the 
stated  to  a  special  contract  such  as  is  referred  to 
in  the  secona  question.  In  the  district  of  Colum- 
bia, since  the  Act  of  1867,  which  was  an  Act  for 
abolishing  distress  for  rent^  a  deed  of  trust  in  the 
nature  of  a  chattel  mortgage,  with  power  of  sale 
for  default  of  payment  of  any  rent  due,  has  been 
advised  by  me ;  and  generally  approved  by  the 
local  bar.  The  deed  is  made  to  the  agent  of 
the  landlord  or  other  person  as  trustee,  and  in- 
cludes the  property  by  law  exempted  from  execu- 
tion or  attachment.  It  is  executed  by  the  wife 
as  well  as  the  husband,  and  it  is  acknowledged 
and  registered  within  20  days,  as  required  in 
ordinary  chattel  mortgages  when  the  grantor 
remains  in  possession.  Some  such  convention 
between  parties  seems  absolutely  necessarv  for 
the  protection  of  the  rights  of  landlords, 
where  all  legislation  is  inspired  by  a  different 
motive."  Something  of  the  same  kind  abo  pre- 
vails in  Denmark,  I  near. 

2347.  With  regard  to  the  right  of  re-entry 
in  lieu  of  the  law  of  distress,  I  presume  you 
generally  put  that  in  your  lease  ? — ^We  always 
reserve  a  right  of  re-entry  in  case  of  non-payment 
of  rent. 

2348.  Which  would  imply  a  forfeiture  of  the 
lease  ? — Yes. 

2349.  Under  those  circumstances,  is  there  not 
as  great  a  hardship  to  the  tenant's  estate  as  to 
the  landlord,  because  he  Cannot  compel  his  valua- 
tion 1o  be  paid? — To  the  tenant's  creditors. 

2350.  To  the  estate  that  would  come  to  his 
creditors  ? — Yes,  I  suppose  where  there  is  a  con- 
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siderablo  amount  of  property  of  that  kind  a  great 
hardship  may  arise,  and  I  expect  that  there  have 
been  individual  cases  in  which  it  has  arisen ;  but 
of  course,  it  is  sadly  frequent  that  when  things 
come  to  that  pass  it  is  a  case  where  there  is  very 
little  valuation. 

2351.  In  the  case  of  a  farm  at  this  time  of  the 
year,  for  instance? — If  a  tenant  breaks  down 
suddenly,  there  may  be  a  considerable  valuation ; 
if  he  has  been  going  bad  a  long  time,  there  would 
be  very  little.  If  he  had  properly  cultivated 
the  farm  there  would  be  something  conside- 
rable. 

2352.  You  are  not  aware  of  any  of  those  cases 
of  hardship? — I  have  had  nothing  to  do  with 
them,  I  am  glad  to  say ;  but  if  a  landlord  re- 
enters, of  course  it  must  be  by  judgment,  and  in 
an  ejectment  action ;  but  are  you  not  alluding  to 
the  case  of  a  trustee  of  a  bankrupt  estate  who 
has  voluntarily  repudiated  the  lease,  and  given 
the  landlord  notice. 

2353-4.  I  am  alluding  to  several  cases  ? — That 
is  a  different  case.  It  is  a  case  in  which  the 
tenant,  having  failed,  the  trustee  for  his  creditors 
elects  of  his  own  free  will  to  repudiate  the  con- 
tract with  the  landlord ;  and  he  gives  the  land- 
lord notice  that  he  will  not  continue  to  be  bound 
by  the  lease  and  pay  the  rent ;  then  the  law  does 
not  enable  him  to  exact  from  the  landlord  pay- 
ment by  valuation  from  the  property  which  he 
may  be  obliged  to  leave  behind  him. 

2355.  That  is  to  say,  the  tenant's  property  is 
sacrificed  to  the  landlord? — It  may  be  a  case  of 
hardship;  I  am  not  expressing  an  opinion  one 
way  or  the  other.  I  only  want  to  point  out  that 
the  landlord  has  a  claim  for  rent,  and  he  is  likely 
to  lose  the  next  year's  rent,  and  perhaps  the  next, 
because  of  the  tenant  having  oecome  bankrupt 
and  leaving  the  farm  without  any  means  of  farm- 
ing it ;  then  the  trustee  gives  notice  to  the  land- 
lora  that  he  disclaims  the  lease.  Then  the  land- 
lord enters,  and  the  law  does  not  compel  him 
under  these  circumstances  to  pay  the  trustee  of 
the  personal  estate  for  any  growing  crops  or  other 
objects  of  tenant-right  attached  to  the  soil.  It 
may  or  may  not  be  a  great  hardship.  The  land- 
lord may  be  the  loser,  or  the  general  creditors 
may  be  losers. 

2356.  Supposing  the  tenant  had  a  farm  valua- 
tion to  the  extent  of  1,000/.,  and  the  damages 
to  the  landlord  only  amounts  to  300/.,  would  not 
that  be  an  unjust  state  of  the  law  ?— Under  those 
circumstances  I  do  not  think  the  trustee  would 
disclaim;  he  would  get  somebody  to  take  the 
lease. 

2357.  Do  you  not  think  that  trustees  are  often 
not  in  the  condition  to  continue  the  farming 
operations ;  people  do  not  care  to  lend  money, 
and  they  will  not  pledge  their  personal  security 
to  obtain  it,  because  the  profits  of  farming  are 
so  uncertain,  and  ultimately  there  is  a  loss  ? — 
This  does  not  affect  the  law  of  distress,  but  the 
bankruptcy  law.  I  think  there  may  be  an  in- 
iustice  on  both  sides ;  so  there  is  in  almost  every 
law ;  but  it  is  possible  that  the  law  may  be  a 
little  hard  upon  the  general  creditor  in  that  par- 
ticular. 

2358.  If  the  landlord's  damage  is  only  300/., 
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and  lie  gets  1,000/.,  that  is  clearly  unjust  to  the 
general  creditor  of  the  tenant.  If  the  figures  come 
out  so,  it  18  unjust  to  the  general  creditor,  un- 
questionably;  but  the  question  is  whether  the 
law  that  way  or  the  other  way  is  most  un- 
just. 

2359.  What  would  be  the  other  way  ?— The 
other  way  would  be  that  the  landlord  is  left  with 
a  farm  on  his  own  hands  without  any  prospect  of 
future  rent  for  it  He  would  be  compelled  to 
put  his  hand  into  his  own  pocket  and  to  pay  cash 
to  the  trustee  for  the  creditors  for  everything 
that  could  be  valued  upon  the  farm. 

2360.  Assuming  that  he  should  be  paid,  what 
would  appear  lo  be  his  prospective  loss  by  the 
proceeding.  It  might  be  that  many  persons 
would  be  ready  to  take  the  farm  off  his  hands  at 
that  very  time.  You  admit  that  there  would  be 
cases  of  great  hardship  under  the  present  law  ? 
— There  could  be  cases  of  hardship;  I  think 
there  always  must  be  cases  of  hardship  between 
man  and  man  in  any  system,  if  things  are  driven 
to  an  extreme. 

2361.  Still  you  ought  to  guard  against  them 
as  much  as  possible.  You  are  acquainted  with 
tibe  Suffolk  estates  ? — ^Yes. 

2^62.  "Were  you  agent  of  Mr.  Barclay? — 
Yes ;  and  I  had  the  pleasure  of  knowing  you  by 
reputation  in  that  part  of  the  country.  iViy  per- 
sonal interviews  have  always  been  with  your 
partner. 

Colonel  Brise. 

2363.  In  answer  to  a  question  from  the  honour- 
able Member,  you  stated,  I  think,  that  in  the 
event  of  the  abolition  of  the  law  of  distress  land- 
lords would  have  to  protect  themselves  as  they 
do  in  other  countries.  When  you  made  that 
answer  were  you  thinking  of  the  case  of  Columbia 
only? — I  have  been  told,  but  I  do  not  know 
whether  I  ought  to  give  evidence  from  mere 
hearsay,  that  in  the  northern  countries  of  Europe, 
especially  in  Denmark,  it  is  the  custom  either  to 
take  the  rent  in  advance,  or  to  take  something 
that  we  should  call  a  bill  of  sale. 

2364.  Those  are  the  only  cases  you  had  in  your 
mind  at  the  time  ? — I  think  I  have  heard  of  other 
cases  ;  but  I  do  not  profess  to  be  an  authority  on 
the  law  of  foreign  countries. 

2365.  In  reference  to  putting  in  execution  the 
law  of  distress  in  urban  districts  in  the  case  of 
house  property  under  20  /.  a-year  value,  it  is  said 
that  generally  the  expenses  fall  on  the  landlord ; 
that  the  proceeds  of  the  sale  are  insufficient  to 
meet  the  expenses  ? — It  is  not  the  proceeds  of  the 
sale. 

2366.  Or  that  if  before  the  sale  was  put  in 
force  the  rent  was  paid,  the  landlord  would  not 
receive  his  expenses  ? — There  has  been  a  little 
misunderstanding  on  this  point.  What  I  endea- 
voured to  state  was,  that  m  cases  under  20  /.  the 
law  restricts  the  legal  charges  of  the  bailiff  so 
very  much  that  no  respectable  bailiff  can  be  found 
to  distrain  without  a  private  contract  with  the 
landlord  to  pay  him  for  his  time  in  addition.  The 
common  practice  is  to  give  a  bailiff  5  per  cent, 
in  addition  to  nil  he  can  recover  from  the  tenant. 

2367.  Is  it  not  often  the  case  that  when  you 
put  in  a  distress  pn  house  properly  the  rent  is 
immediately  paid,  and  that  the  amount  paid  is 
not  suflSciently  large  to  cover  the  expenses  in 
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letting  the  rent  ?— I  do  not  see  how  that  could 
>e.  If  the  rent  was  paid  there  would  certainly 
be  enough  to  cover  all  the  legal  expenses ;  but  if 
you  distrain  on  a  tenant  and  go  to  a  sale,  you 
may  find  that  the  amount  received  for  the  goods 
is  so  exceedingly  small  that  they  may  not  pay 
expenses.  I  should  think  that  in  cottage  pro- 
perty that  often  happens. 

2368.  I  am  speaking  of  house  property  of  very 
low  rent,  so  much  a  week  and  so  much  a  month  ? 
—Yes,  that  is  so. 

2369.  I  think  you  said  that  you  have  had  only 
one  case  in  your  experience  in  which  you  have 
put  the  law  of  distress  in  force  in  an  agricultu- 
ral district  ? — I  do  not  think  I  went  quite  that 
length.     I  think  I  remember  two  or  three  cases. 

2370.  You  mentioned  one  case  in  which  you 
had  put  in  a  distress  ;  what  was  the  size  of  that 
occupation? — 1  think  about  150  acres. 

2371.  What  rent  was  owing? — The  circum- 
stances were  these.  I  think  there  was  only  half 
a  year's  rent  due;  the  tenant  attended  at  the 
rent  day,  and  at  the  rent  dinner  gave  me  a  cheque 
for  the  rent,  which  was  returned  dishonoured. 
Upon  that  I  exacted  a  return  of  the  receipt, 
which  I  got  back  under  the  threat  of  prosecuting 
him  for  fraud.  I  then  gave  him  a  month,  and 
then  another  month,  to  try  and  find  the  money, 
at  the  end  of  which  time  some  one  holding  a  bill 
of  sale  put  it  in,  upon  which  I  distrained. 

2372.  Was  this  tenant  a  bankrupt  before  you 

Eut  in  the  distress  ? — He  was  not  a  bankrupt, 
ut  he  was  insolvent ;  he  had  not  been  made  a 
bankrupt ;  he  had  an  overdrawn  account  at  the 
bankers,  from  whom  he  had  succeeded  in  con- 
cealing the  bill  of  sale. 

2373.  He  had  not  been  actually  made  a  bank- 
rupt?— No. 

2374.  You  put  in  a  distress  for  six  months' 
rental  ? — Yes ;  I  think  so. 

2375.  For  the  accruing  rent,  as  well,  I  sup- 
pose?— No. 

2376.  If  he  had  been  made  a  bankrupt  would 
you  not  have  lost  that  accruing  rent  ? — I  suppose 
we  lost  the  accruing  rent  in  any  case.  We  cer- 
tainly lost  a  good  deal  besides  by  the  deteriora- 
tion of  the  farm. 

2377.  Would  not  the  other  creditors  have  the 
advantage  of  the  landlord ;  would  they  not  have 
their  money,  while  the  landlord  would  not  get 
his  rent  ? — He  would  come  in  as  an  ordinary  credi- 
tor, but  if  they  gave  up  the  farm  before  another 
quarter  or  half-year's  rent  was  due,  he  would 
not  get  the  accruing  rent.  If  thejr  required  for 
their  own  purposes  to  hold  possession  for  another 
half-year  to  realise,  they  would  have  to  account 
for  the  rent. 

2378.  Therefore  the  otiier  creditors  have  an 
advantage  over  the  landlord  in^case  a  half-year's 
rent  was  not  due  ? — Certainly  as  regards  accruing 
and  prospective  rent,  the  landlord  is  in  an  entirely 
different  position  from  the  other  creditors,  because 
any  other  creditor  can  stop  the  supply  of  goods 
instantiy. 

2379.  You  said  that  the  abolition  of  the  law 
would  not,  you  thought,  affect  the  new  tenant 
or  a  new  applicant  for  a  farm,  but  it  would  have 
agreUt  effect  upon  the  old  tenants ;  is  it  not  your 
opinion  that  the  abolition  of  the  law  would  seri- 
ously affect    the    position  of  the  bMl    tenants 
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who  are  now  in  occupation  of  farms,  and  very 
little  influence  one  way  or  the  other,  the  position 
of  those  who  are  applicants  for  farms  ? — I  think 
it  would  place  the  landlords  at  the  present  time 
in  a  difficulty  as  regards  their  old  tenants,  for 
tenants  at  the  present  time  have  so  much  the 
upper  hand  of  landlords  that  they  must  submit ; 
but  the  moment  there  is  a  prospect  of  any  choice 
of  tenants  again,  the  landlords  would  be  com- 
pelled to  take  the  earliest  opportunity  of  getting 
rid  of  those  tenants  whose  position  they  did  not 
think  was  a  sound  one.  And  after  the  extreme 
losses  which  the  tenants  have  met  with  during 
the  last  few  years,  it  would  be  a  most  cruel  thing ; 
it  would  be  like  giving  the  finishing  stroke  to  the 
poor  tenants  who  have  just  succeeded  in  struggling 
so  far. 

2380.  Is  it  your  opinion  that  the  abolition  of 
the  law  would  tend  to  increase  the  rents  of  house 
property  ? — It  is  a  matter  of  reasoning.     I  sup- 

Eose  if  no  other  course  counteracted  it,  it  must 
ave  that  effect,  because  if  people  did  not  like  it 
they  would  stop  building,  in  places  which  are 
decreasing  In  size,  where  there  is  a  large  supply 
of  houses,  and  .there  are  not  inhabitants  for  them, 
you  cannot  increase  rents ;  but  in  the  growing 
places,  where  new  houses  are  wanted,  the  value 
of  a  house  must  depend  substantially  on  a  proper 
return  for  the  cost  of  producing  the  house,  ana  if 
the  income  to  be  derived  be  of  an  uncertain 
character,  it  must  be  much  larger  in  proportion 
to  the  capital,  and  the  rent  womd  increase. 

2381.  We  have  had  it  in  evidence  that  in  the 
event  of  the  abolition  of  the  law  of  distress 
there  would  not  be  so  much  demand  for  large 
occupations,  and  that  there  would  be  an  in- 
creased demand  for  small  holdings,  because  those 
who  are  now  applicants  for  larger  holdings  would 
not  have  sufficient  capital  to  occupy  the  larger 
holdings,  and  therefore  it  would  force  a  large 
quantity  of  applicants  on  the  market  for  the 
smaller  holdings,  so  that  the  rent  of  these 
smaller  holdings  would  be  generally  increased ; 
is  that  your  opinion  ? — I  do  not  think  so ;  I  do 
not  see  that  the  mere  abolition  of  the  law  of 
distress  would  work  in  that  way  ;  I  do  not  think 
that  that  alone  would  compel  the  people  to  take 
small  farms.  1  think  landlords,  wherever  they 
can,  take  care  now  that  their  tenants  have 
capital;  I  think  the  effect  would  be  very 
Afferent  from  what  people  suppose.  It  would 
make  very  little  difference  to  rents,  or  to  what 
the  tenants  did ;  but  I  think  it  would  produce  a 
very  cumbrous  and  unpleasant  arrangement  of 
an  artifici^  character  tor  giving  the  landlords 
some  of  these  securities. 

2382.  In  the  matter  of  agistment  of  stock,  you 
seem  to  think  there  would  be  a  difficulty 
attending  the  alteration  of  the  law  in  that 
respect  ? — Not  any  alteration. 

2383.  Will  you  give  your  reason  more  fully  ? 
— In  the  first  place,  I  feel  quite  satisfied  that  no 
stock  on  a  farm  that  ever  was  the  property  of 
the  tenant  should  be  exempted  from  distress  by 
reason  of  any  alleged  sale  to  another  person.  I 
certainly  would  give  no  relief  in  case  of  any 
stock  that  the  landlord  could  prove  at  any  lime 
to  have  been  the  property  of  the  tenant  on  the 
farm.  If  his  uncle,  or  his  father,  or  his  cousin,  or 
his  friend,  who  may  be  supposed  to  have  lent 
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him  capital,  was  suddenly  to  give  the  landlord 
notice  that  some  or  all  of  the  stock  belonged  to 
him,  it  might  be  genuine,  because  he  might  have 
gone  to  the  tenant  and  pressed  him  to  sell,  and 
uie  tenant  might  have  sold,  but  if  it  had  ever 
been  the  tenant's  property  I  think  it  ought  to  be 
subject  to  the  law  of  distress  as  long  as  it 
remained  on  the  farm. 

2384.  Would  there  be  any  diJficulty  in  ascer- 
taining to  whom  the  stock  belonged  ? — I  think 
there  might  be  the  greatest  possible  difficulty  in 
finding:  out  to  whom  the  stock  belonged.  Last 
year  I  know  as  a  fact,  I  was  told  of  it  afterwards, 
that  a  tenant  had  a  lot  of  stock  brought  on  his 
farm  in  order  that  it  might  be  there  on  the  day  I 
came  round,  but  it  was  taken  away  again  when  I 
was  gone. 

Mr.  AherS'Douglas. 

2385.  I  think  I  gathered  from  your  evidence 
that  you  are  not  of  opinion  that  the  cost  of  dis- 
training for  amounts  over  20  /.  should  be  re- 
stricted ? — I  think  that  with  very  large  amounts 
the  brokers  are  allowed  to  charge  too  much,  but 
not  on  moderate  amounts  of  200  /.  or  300  /. ;  I 
think  that  when  you  get  above  1,000/.  there 
should  be  a  limit.  I  also  pointed  out  how  I  thought 
the  valuations  might  be  avoided  and  economy 
obtained  in  that  way. 

2386.  You  also  thought  that  the  charges  were 
very  low  for  amounts  under  20/.? — xes,  they 
are  too  low  under  20  /. 

2387.  Are  we  to  understand  from  that  that 
you  think  there  should  be  a  fixed  charge  by  way 
of  per-centage  on  all  amounts  ? — As  regards  the 
charge  for  distress  above  20  /.,  if  the  5  per  cent 
for  the  two  appraisements  were  omitted,  I  do  not 
think  they  would  then  be  very  excessive. 

2388.  With  regard  to  another  matter,  I  think 
you  said  you  were  of  opinion  that  if  the  law  were 
abolished  or  limited  as  far  as  regards  agricultural 
holdings,  the  alteration  must  also  be  applied  to 
urban  noldings,  that  it  would  be  difficult  to  make 
a  distinction  between  urban  and  agricultural 
holdings  ? — I  think  urban  tenants  would  have  a 
very  strong  opinion  to  that  effect,  and  I  think 
they  would  be  right. 

2389.  Of  course  there  would  be  great  difficul- 
ties in  effecting  a  distinction  between  those  two 
sets  of  holdings  ;  for  instance,  at  the  edge  of  a 
town  where  there  might  be  a  house  let  with  two 
or  three  meadows,  would  that  be  an  urban  or  an 
agricultural  holding? — The  only  definition  I 
know  is  that  in  the  Agricultural  Holdings  Act, 
where  it  says,  "two  acres  of  land  used  exclu- 
sively for  pastoral  or  agricultural  purposes."  If 
you  get  near  the  edge  of  the  two  acres,  or  if  it  is 
a  question  whether  it  is  ornamental  or  agricul- 
tural, there  may  be  difficulties ;  of  course  there 
must  be  some  cases  near  the  edge  of  any  line. 

2390.  I  believe  you  are  generally  of  opinion 
that  any  alteration  m  the  law  ought  to  apply  to 
both  holdings  in  the  same  way  ? — I  think  what- 
ever limitations  are  made  in  the  law,  they  should 
be  made  general. 

2391.  I  think  you  are  of  opinion  that  the  pre- 
sent law  as  it  stood  was  in  favour  of  the  small 
tenant  now  in  possession,  and  that  it  did  not  so 
much  apply  to  prospective  small  tenants  ? — I  think 
any  sudden  change  in  the  landlord's  security  applied 
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to  existing  contracts  must  be  disastrous  to  the 
people  who  are  living  under  those  contracts. 
Suddenly  to  deprive  a  landlord  of  this  lien,  in 
cases  in  which  he  has  been  trusting  his  tenant, 
would  be  disastrous  to  the  tenants  who  are  now 
in  arrear. 

2392.  With  regard  to  the  future,  you  think  if 
the  law  were  abolished  it  would  not  drive  out  of 
the  liiarket  that  smaller  and  deserving  class  of 
men  who  from  the  position  of  bailiffs  or  farm 
labourers  are  now  helped  to  become  small 
farmers? — I  think  if  the  law  did  not  prohibit 
the  granting  to  the  landlord  of  adequate  security, 
and  if  the  men  had  means  of  giving  securitv, 
some  artificial  means  of  getting  security  would 
be  arrived  at  Parliament  is  just  now  en^ged 
in  altering  or  restrictinff  the  law  about  bills  of 
sale,  and  perhaps  this  abolition  of  the  law  of 
distress  might  be  accompanied  by  something  pro- 
hibitory to  getting  any  other  land  of  security. 
In  that  case  it  would  be  very  unjust  to  both. 

Mr.  Fellowes. 

2393.  Do  you  not  think  it  would  be  inad- 
visable to  seek  for  any  fresh  means  to  secure 
rent  ? — ^Do  you  mean  on  the  part  of  the  land- 
lords ? 

2394.  On  the  part  of  the  tenant  too  ? — I  think 
the  present  would  be  a  most  unfortunate  time  for 
making  any  change  in  the  law  except  in  the 
direction  of  these  moderate  restrictions  as  to 
time,  and  so  on. 

2395.  In  what  form  would  you  protect  the 
property  of  third  parties  ;  I  understood  you  to 
say  that  you  woula  protect  their  property  ? — I 
said  I  thought  it  was  the  most  difficult  thing  to 
do  in  all  cases,  but  so  far  as  it  can  be  done  with- 
out letting  in  the  probability  of  collusion  and 
fraud  between  the  tenant  and  third  parties,  I 
think  it  would  be  right  to  do  it.  The  only 
suggestion  I  have  made  myself  is,  that  when 
grass  keeping  or  turnip  feeding  is  let  by  dulj 
advertised  public  auction,  the  person  taking  it 
should  have  a  right  to  feed  it  without  his  stock 
being  liable  to  be  distrained  upon. 

2396.  In  fact,  you  think  it  is  a  very  difficult 
subject  to  deal  with,  as  in  the  case,  for  instance, 
of  machinery  belonging  to  a  third  party? — I 
think  that  should  be  protected  by  a  limit  of  time. 
I  think  permanent  loans  of  machinery  ought  not 
to  be  protected;  but  if  they  were  onlv  for  a 
very  short  time  I  think  they  should  be  pro- 
tected. 

2397.  Have  you  had  dealings  with  a  very  large 
number  of  small  farmers,  say  of  10,  15,  or  20 
acres  ? — Not  very  large  numbers,  but  I  have  had 
a  good  deal  of  experience  with  them. 

2398.  In  these  bad  times  is  it  your  opinion 
that  the  landlord  has  been  able,  through  the  law 
of  distress,  to  help  those  small  men? — I  really 
do  not  know;  I  have  not  done  anything  of  the 
kind. 

2399.  You  said  something  just  now  about  rents 
rising  through  this  law  of  distress  ;  I  rather 
gather  that  you  do  not  quite  believe  in  that  ? — I 
ao  not. 

2400.  You  think  it  would  be  an  improvident 
thing  at  anj  time  for  a  landlord,  except  in  the 
case  of  letting  by  tender,  to  take  a  man  who 
might  bid  a  li^e  more  in  preference  to  another 
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man  who  was  sound  ? — Yes,  but  there  is  another 
point  that  strikes  me;  I  cannot  think  why  a 
man  who  has  less  capital  should  be  able  to  bid 
more  for  a  farm  than  one  who  has  large  capital, 
because  he  has  capital  enough  to  make  him 
prudent  enough  to  take  care  of  it.  He  is  not 
absolutely  without  money,  and  all  experience 
shows  that  it  is  the  rich  men  who  will  give  the 
highest  price  for  everything  when  they  compete 
with  poor  men ;  besides  which,  a  man  who  has 
plenty  of  capital  wants  a  farm  more  than  one 
who  has  only  a  small  capital,  and  in  the  times 
we  have  heard  of  some  years  ago,  when,  it  has 
been  alleged,  there  were  sometimes  as  many  as 
50  people  applying  for  one  farm,  there  must  have 
been  three  or  four  with  ample  capital,  and  I 
believe  it  was  the  men  with  ample  capital  that 
would  bid  the  most  money,  and  not  the  poor  ones ; 
if  so,  the  competition  of  the  poor  ones  did  not 
tend  to  raise  the  rent.    That  is  my  experience. 

2401.  It  is  the  fact,  is  it  not,  that  it  is  the  bad 
seasons  that  have  caused  the  distress,  not  that  the 
land  has  been  run  up  to  a  false  value  ? — The  great 
cause  of  the  present  distress  is  undoubtedly  the 
bad  seasons.  Competition  from  abroad  is  another 
cause,  and  I  am  not  here  to  say,  with  our  present 
unfortunate  experience,  that  we  never  valued 
land  higher  than  it  was  wise  to  do,  or  that  tenants 
in  the  good  times  past  may  not  have  given  more 
rent  than  prudent  men  ought  to  give,  but  it  was 
not  the  poor  tenants  that  did  it,  and  tiiey  did  not 
do  it  on  account  of  the  law  of  distress ;  it  was  the 
wealthy  tenants,  because  they  were  satisfied  with 
the  present  state  of  things. 

Mr.  Duckham. 

2402.  You  say  you  never  looked  forward  to 
the  law  of  distress  as  a  means  of  security  for  rent 
when  letting  a  farm? — Yes. 

2403.  You  have  just  told  the  honourable 
Member  that  rich  men  are  more  reckless  in 
giving  high  rents  than  needy  men  who  have 
come  into  competition ;  has  that  been  your  ex- 

Eerience  ? — I  did  not  use  the  word  "  reckless," 
ut  it  has  been  my  experience  that  the  man  with 
10  /.  an  acre  capital  was  more  likely  to  give  a 
full  rent  than  a  man  with  5  /.  an  acre  capital.  I 
excluded  the  man  who  had  nothing. 

2404.  Is  there  not  a  feeling  of  security  in  your 
mind,  as  a  land  agent,  and  in  the  mind  of  land- 
lords generally,  when  a  tenant  gets  behind  in  his 
rent,  that  there  is  a  preference  over  all  other 
creditors  ? — Certainly.  When  the  tenant,  whom 
one  believed  to  have  ample  means,  unfortunately 
loses  a  part  of  his  capital,  and  one  begins  to  look 
about  and  see  what  one's  position  is,  no  doubt  it 
is  a  very  unsatisfactory  position  indeed,  if  one 
has  no  preferential  security. 

2405.  l*hen  leniency  is  shown  from  a  sense  of 
security  and  not  from  kindness  towards  the 
tenant,  because  you  feel  that  there  is  a  security 
beyond  other  creditors  ? — I  think  many  a  notice 
to  quit  would  be  given  under  such  circumstances 
before  it  is  now,  or  perhaps  when  it  never  is 
now,  if  there  were  no  law  of  distress. 

2406.  In  your  very  extensive  practice  you 
have  rarely,  if  ever,  met  with  a  fraudulent  tenant, 
I  think  you  told  us  ? — I  wish  I  could  say  that. 

2407.  I  think  you  said  the  case  was  verv 
exceptional? — I     am     afraid     that    in     small 
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matters^  connected  wit  h  outgoing  valuations^  some* 
thing  beyond  what  is  strictly  honest  is  not  very 
uncommon  in  certain  classes.  But  there  are  very 
excellent  tenants. 

2407*.  For  example^  in  the  case  of  agisted 
stock  you  thought  that  no  stock  should  be 
rendered  secure  from  the  landlord  unless  the 
keep  was  advertised,  turnips  or  grass,  or  what- 
ever it  might  be :  would  not  that  be  an  expensive 
process  upon  small  holdiuj^s  where  a  man  is  short 
of  stock,  and  has  a  kt  of  feed  that  he  wants  to 
have  used  ? — All  I  can  say  is  that  it  is  a  very 
common  practice,  and  what  farmers  constantly 
resort  to. 

2408.  I  feel  with  you  that  stock  having  once 
belonged  to  the  tenant  should  not  be  exempt 
from  being  seized,  but  are  there  not  many  cases 
where  stock  is  taken  in  for  a  few  months,  and  in 
which  you  would  hardly  think  it  right  for  a  land- 
lord to  seize  in  order  to  pay  debts  owing  to  him 
by  the  tenant  ? — I  think  in  all  cases  where  the 
stock  is  the  bondjide  property  of  a  stranger,  and 
there  has  been  no  collusion  with  the  tenant  of 
any  sort,  and  no  attempt  to  deceive  the  landlord 
into  the  belief  that  it  was  the  tenant's  stock,  it 
would  certainly  be  most  unjust  that  the  third 
man  should  lose  his  stock ;  but  then  you  must 
not,  in  trying  to  do  justice  to  one  party,  open  the 
door  for  depriving  another  of  his  just  rights. 

2409.  Would  you  advocate  a  court  where  such 
cases  could  be  proved,  not  only  of  the  debt  to  the 
landlord,  but  the  ownership  of  the  agisted  stock, 
and  also  the  counter  claim  from  the  tenant 
against  the  landlord,  before  the  stock  seized 
should  be  sold  ? — The  worst  of  that  is,  that  legal 
proceedings  do  put  one  to  so  much  expense,  and 
the  poor  tenant  would  have  to  pay  it  all  in  the  end. 

2410.  You  have  told  us  that  the  present  law 
enables  the  party  levying  the  distress  to  exact  a 
very  heavy  sum  for  it,  and  for  very  little  labour, 
as  much  as  5  per  cent,  upon  a  farm  ?^-You  know 
if  a  man  distrains  for  100/.,  5  per  cent,  is  only 
6  /.  It  is  only  when  the  sums  get  very  large  that 
the  cost  is  considerable  ;  there  should  be  a 
graduated  scale,  no  doubt. 

2411.  It  is  not  much  trouble  for  your  broker 
to  walk  or  go  by  rail  to  a  farm,  and  put  a  man 
in  possession  for  1,000/.  distraint? — They  get  too 
much  in  very  large  cases. 

2412.  It  18  a  very  heavy  payment  for  doing 
that  ? — But  how  many  times  in  his  life  does  a 
broker  distrain  for  1,000  /.  I  admit  the  abuse, 
but  it  is  a  very  rare  case. 

2413.  With  regard  to  the  expense  of  the  ap- 
praisement, do  you  think  it  is  really  absolutely 
requisite  that  an  appraisement  should  take  place 
beyond  an  inventory  of  the  goods  seized  ? — No, 
I  do  not,  and  I  have  already  stated  that  I  think 
if  the  law  compelled  the  person  making  the  levy 
to  supply  the  tenant  with  an  inventory  and  his 
own  valuation  without  charging  anything  for  it, 
including  it  in  the  cost  of  the  levy,  that  would 
be  sufficient;  it  would  be  a  record;  the  tenant 
would  then  have  evidence  of  what  was  seized, 
and  what  the  man  who  seized  it  said  it  was 
worth ;  the  tenant  would  have  his  own  opinion 
on  the  point,  and  I  think  he  would  want  nothing 
more.  I  regard  those  appraisements  as  an  old- 
fashioned  and  unnecessary  complication. 


Mr.  Duckham— nantinvieA. 

2414.  We  know  that  the  tithe-owner  has  a 
power  of  distraint  for  two  years,  and  I  think  you 
said  that  guides  your  opinion  respecting  the 
power  of  a  distraint  on  the  part  of  a  landlord  ? — 
It  is  an  illustration,  and  a  parallel  case ;  but  it 
does  not  entirely  guide  my  opinion.  I  am  a  little 
guided,  probably,  by  the  time  it  takes  to  pursue 
an  action  of  ejectment  through  the  courts.  I  do 
not  suppose  a  landlord  would  get  actual  possession, 
if  a  tenant  defended  an  action  for  ejectment, 
under  twelve  months,  and  he  must  have  six 
months'  rent  in  arrear ;  six  months'  rent  must 
have  accrued  before  it  could  begin,  and  it  might 
run  on  to  another  six  months ;  then  he  would 
have  the  farm  on  his  own  hands  in  an  unfortunate 
condition,  and  would  not  be  able  to  let  it  again ; 
I  think  about  two  years  covers  the  landlord's 
loss,  the  period  of  difficultv,  and  so  on. 

2415.  Do  you  not  thmk  that  the  remedy 
could  be  rendered  more  prompt  and  certain  for 
his  obtaining  possession  of  the  farm,  where  dis- 
traint has  been  resorted  to,  and  having  that  pos- 
session, would  not  one  year  or  even  six  months 
be  sufficient  ? — I  really  do  not  think  two  years 
is  excessive  considering  what  the  landlord  does, 
for  the  tenant,  trusting  him  with  his  property  on 
the  mere  promise  to  pay  rent 

2416.  Have  you  ever  thought  of  the  position 
of  the  landlord,  giving  six  months'  priority  of 
claim,  having  the  full  half-year's  rent,  and  then 
goincr  in  with  all  the  other  creditors  for  the  suc- 
ceeding six  months,  and  having  |)os8ession  of  the 
farm,  and  working  out  the  best  that  could  be 
made  of  it  ? — I  had  not  specially  considered  it ; 
but  I  may  remind  you  that  when  a  man  abso- 
lutely becomes  bankrupt,  the  bankruptcy  law 
gives  the  landlord  one  year's  priority  only. 

2417.  According  to  your  leases  and  all  well- 
drawn  leases,  of  course  a  landlord  has  a  right  of 
entry  when  a  tenant  becomes  bankrupt  ? — ^Yes. 

2418.  Under  the  Agricultural  Holdings  Act 
there  are  allowances  to  be  made  for  com- 
pensation for  unexhausted  improvements;  does 
not  that  give  a  security  to  the  landlord  ? — The 
mischief  of  that  is,  that  just  in  the  worst  cases 
the  security  would  fail;  in  many  cases  there 
would  be  good  security. 

Mr.  Blennerhassett. 

2419.  With  reference  especially  to  distresses 
in  towns,  the  landlord  may  send  anyone  he  likes 
to  execute  the  distress ;  as  you  said  to  the  Chair- 
man, the  broker  is  the  agent  of  the  landlord,  and 
not  of  the  law  ? — Yes. 

2420.  As  a  matter  of  fact,  in  your  experience, 
what  sort  of  persons  are  the  brokers  who  execute 
the  distress ;  are  they  men  of  good  character  ? — 
Yes,  I  think  so ;  they  are  local  auctioneers  gene- 
rally. 

2421.  Have  you  ever  heard  of  any  complaint 
of  collusive  sales  at  which  friends  of  the  brokers 
bid  and  get  articles  considerably  below  the  value? 
^-I  have  never  come  across  anything  of  the  kind. 

2422.  Have  you  any  suggestion  to  make  with 
regard  to  persons  who  execute  distresses  in  towns, 
whether  tney  should  be  restricted  to  a  certain 
class  of  persons  ? — No,  I  had  not  thought  about 
that.     The  bankruptcy  courts  and  the  county 
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courts  all  have  officers,  and  practically  they  gene- 
rally do  the  landlords'  work  as  well. 

2423.  Would  you  make  it  necessary  to  employ 
the  officers  of  the  county  court,  or  any  special 
class  of  persons,  or  would  you  leave  it  open  to  the 
landlord  to  employ  any  person  he  liked? — I  had 
not  previously  thought  of  that;  is  it  not  dan- 
gerous to  create  a  monopoly  ? 

2424.  I  merely  ask  for  your  suggestion  ? — I  do 
not  think  there  is  much  wrong  in  that  matter 
now. 

2425.  With  '  regard  to  the  goods  taken  for 
distress  in  the  case  of  small  or  urban  tenants,  do 
you  think  they  are  sold  at  a  sacrifice  or  not  ? — 
This  five  days'  restriction  is  no  doubt  exceed- 
ingly wrong,  and  it  does  result  in  a  sacrifice. 

2426.  Would  you  be  in  favour  of  removing  that? 
— I  do  not  think  the  five  days  sufficient ;  I  think 
the  landlord  ou^ht  to  be  able  to  remain  in  posses- 
sion a  considerable  time  longer,  say  a  fortnight ; 
but  that  would  all  add  to  ihe  expense,  because 
the  payment  for  the  man  in  possession  will 
run  on. 

2427.  On  which  side  would  the  balance  of  ad- 
vantage be  ? — I  should  think,  certainly,  to  allow 
sufficient  time  to  allow  him  to  advertise  a  proper 
sale. 

2428.  Do  you  think  the  additional  expense 
would  be  more  than  compensated  by  avoiding  a 
forced  sale? — Nobody  who  has  had  to  do  with 
things  of  this  sort  would  think  of  selling  in  five 
days. 

2429.  You  are  decidedly  of  opinion  that  the 
time  should  be  extended  ? — Yes. 

2430.  Do  you  think  if  the  law  of  distress  for 
urban  tenants  were  abolished,  very  poor  people 
would  have  considerable  difficulty  in  getting 
houses  ? — I  do  think  so.  I  remember  a  case  of 
an  owner  of  vast  numbers  of  small  houses  in 
London.  He  was  not  a  man  to  quote  as  an 
example,  but  he  educated  his  weekly  tenants 
to  believe  that  if  they  did  not  pay  rent  on 
the  Saturday  he  should  distrain  on  ihe  next 
Saturday.  The  effect  was  that  no  one  ever 
remained  in  possession  a  whole  week  after  he  had 
failed  to  pay  rent ;  that  was  his  simple  way  of 
obtaining  ejectment ;  and  if  there  was  no  power 
of  distraining,  I  think  it  would  be  very  difficult 
to  get  rid  of  that  class  of  people. 

2431.  If  it  would  be  difficult  to  get  rid  of 
them,  do  you  think  that  owners  of  houses  would 
be  very  slow  to  admit  them  ? — I  should  think  so. 

2432.  Do  you  think  that  the  abolition  of  the  law  of 
distress  in  towns  would  lead  to  great  difficulty  on 
the  part  of  verjr  poor  people  in  getting  places  to 
live  in  ?--I  think  it  would  ;  I  think  it  would 
upset  things  wonderfully;  I  cannot  tell  what 
would  happen,  but  1  thinK  it  would  make  a  great 
difference. 

2433.  1  am  asking  with  reference  to  that  point; 
do  you  think  it  would  increase  the  difficulty  of 
getting  houses? — I  think  so;  of  course  the 
county  court  would  eject  the  tenants,  but  it  is  a 
long  process. 

2434.  As  I  understood  you,  you  said  the  aboli- 
tion of  urban  distresses  would  gradually  lead  to 
the  diminution  of  the  small  houses;  that  they 
would  not  be  built  because  they  would  not  be  so 
profitable  an  investment,  and  you  also  thought 
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that  landlords  would  be  slow  to  let  houses  to 
poor  persons  if  they  had  not  the  security  of  this 
law  ? — Yes,  as  far  as  I  can  foresee,  that  is  so. 

2435.  I  suppose  as  a  general  rule  it  is  desirable 
that  every  person  should  have  some  place  to  live 
in  ?— Yes. 

2436.  Do  not  you  think  it  is  a  part  of  public 
policy  that  it  ought  to  be  made  as  easy  as  possible 
to  hire  houses  ? — Yes,  I  should  think  so. 

2437.  Do  you  think  it  is  a  part  of  the  policy 
of  the  law  to  make  it  easy  for  poor  people,  that 
is,  people  with  insufficient  capital,  to  hire  farms? 
— Not  as  a  generd  rule ;  but  I  may  say  now  that 
in  the  present  time  of  distress  it  is  a  part  of 
public  policy  to  get  land  farmed  by  some  means. 

2438.  Every  person  requires  a  house,  gene- 
rally speaking,  but  it  is  not  absolutely  necessary  or 
desirable  that  every  person  should  occupy  a  farm? 
— Of  course  we  know  that  a  small  part  of  the 
population  occupy  farms.  I  think  it  is  a  matter 
of  public  policy  to  increase  rather  than  diminish 
the  number  of  farms ;  I  think  that  anything  that 
placed  large  tracts  of  land  in  the  possession  of  only 
one  person,  having  only  one  famdy  upon  it  above 
the  position  of  day  labourers,  would  be  very  bad. 
I  do  not  think  that  any  change  in  the  law  tending 
towards  great  farms  would  be  good  for  the 
nation. 

2439.  That  is  not  the  point  I  am  asking  about. 
It  is  desirable,  is  it  not,  that  all  poor  people 
should  have  it  made  as  easy  as  possible  for  them 
to  hire  bouses,  because  everyone  requires  a  house 
to  live  in  ? — Yes,  because  it  leads  to  overcrowd- 
ing in  lodgings  if  they  cannot  do  so. 

2440.  But  it  is  not  desirable  on  any  grounds  ot 
public  policy  that  poor  people  should  have  any 
special  facility  given  to  them  to  enter  into  the 
occupation  of  farms? —No,  certainly  not;  I  do 
not  say  that.  It  is  not  a  matter  of  public  policy 
to  foster  anything  special  or  unnatural  in  the 
letting  of  farms. 

2441.  Therefore  do  you  not  see  a  distinction  in 
principle  between  the  operation  of  the  law  of 
distress  as  applied  to  small  urban  tenements  and 
to  farms  ? — x  es,  you  have  made  a  distinction  in 
principle. 

2442.  Do  you  see  the  distinction  I  am  at- 
tempting to  make  ? — Yes. 

2443.  Do  you  agree  with  me? — You  mav  put 
it  in  that  wav,  but  I  think  the  law  should  be 
fair  and  equal  for  all  classes.  We  do  not  waift 
any  special  fostefin^  of  urban  tenants  and  the 
discouragement  of  country  tenants;  if  the  law 
is  fair  and  just,  things  will  find  their  own  level. 

2444.  You  have  told  me  that  you  think  it 
desirable  to  make  it  easy  for  poor  people  to  hire 
houses  ;  that  is  an  obvious  fact,  surely  ? — Yes, 
but  they  will  hire  houses  fast  enough  if  you  do 
not  prevent  them  artificially. 

2445.  Then  you  told  us  that  the  abolition  of 
the  law  of  distress  in  towns  would  probably  lead 
to  a  diminution  of  the  smaller  class  of  houses  ? — 
It  would  discourage  the  building  of  new  ones. 

2446.  It  is  unnecessarv  for  me  to  ask  you 
whether  the  abolition  of  agricultural  distress 
would  lead  to  a  diminution  in  the  amount  of 
land? — It  mi^ht  lead  to  a  diminution  of  the 
money  spent  m  building  farm-houses,  buildings, 
draining  land,  and  so  on  ;  possibly  it  would. 

p  3  2447.  It 
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2447.  It  would  not  diminish  the  amount  of 
land  ? — No. 

2448.  You  have  made  some  reference  to  prin- 
ciples of  right  and  justice^  and  you  have  said 
that  in  case  of  liens^  bottomry  bonds  and  so  on^ 
the  law  recognises  a  preference.  I  do  not  know 
whether  you  are  aware  that  we  had  legal  evi- 
dence before  the  Committee  to  the  effect  that 
there  was  no  analogy  whatever  between  liens 
and  bottomry  bonds,  and  those  forms  of  prefer- 
ential security^  and  the  law  of  distress;  have 
you  specially  studied  the  question  ? — I  must  not 
give  an  opinion  contrary  to  legal  authorities.  I 
did  not  hear  the  evidence  you  mention. 

2449.  Have  you  anything  to  urge  in  support 
ol  your  opinion  (because  it  is  a  verv  controverted 
point)  that  there  is  any  analogy  between  these 
preferences  and  the  law  of  distress? — That  is 
rather  an  argument  for  lawyers^  and  I  must  not 
go  into  it. 

2450.  You  gave  us  your  opinion  upon  the 
question? — I  should  have  thought  that  there  was 
an  analogy.  In  both  cases  the  creditor  does 
something  special  ^or  his  debtor  and  has  some 
special  preference.  The  analogy  may  be  very 
general,  but  I  see  one. 

2451.  You  said  that  a  system  of  bills  of  sale 
had  sprung  up  elsewhere ;  what  place  did  you 
refer  to,  America  ? — Some  parts  of  America. 

2452-  You  quoted  a  passage  from  Mr.  Car- 
lyle's  report ;  have  you  read  the  whole  of  that 
report,  and  do  you  remember  what  he  has  said 
as  to  the  payment  of  rent  in  advance? — I  do 
not  remember. 

2453.  You  told  us  that  in  your  opinion  rents 
do  not  rise  through  the  operation  of  the  law 
of  distress.  I  suppose  I  may  assume  that  if  the 
law  was  abolished  there  would  be  no  fall  in  rent? 
— I  have  said  before  that  if  the  law  does  not  pre- 
vent landlords  and  tenants  making  their  own  ar- 
rangements, I  think  they  will  make  some  more  or 
less  convenient  substitute  ;  but  although  I  do  not 
think  rents  would  fall  if  the  law  of  distress  were 
abolished,  I  do  believe  that  the  number  of 
years'  purchase  that  people  would  give  for 
landed  property  would  fall.  I  think  the  secu- 
rity for  the  rent  would  be  considered  worse, 
and  that  people  would  not  give  quite  so  many 
yeai's'  purchase  for  landed  property ;  and  in  the 
same  way  mortgagees  would  not  regard  it  as  so 
good  a  security. 

2454.  You  think  that  the  amount  of  rent  would 
probably  not  be  altered,  but  it  would  not  be  so 
secure  ?■ — I  think  it  would  not  be  so  secure,  and 
would  not  command  so  many  years'  purchase. 

2455.  You  said  you  never  could  understand 
why  a  man  who  had  less  capital  should  be  able  to 
bid  more  for  a  farm  than  a  man  with  plenty  of 
capital ;  did  it  ever  occur  to  you  that  a  man  with 
plenty  of  capital  has  very  little  diflSculty  in  being 
accepted  as  a  tenant,  that  he  has  a  much  larger 
choice;  that  a  man  of  smaller  capital  may  be 
ambitious  to  take  more  land  than  he  ought  to 
take  ;  if  he  wants  a  big  farm,  he  is  obliged,  not 
being  so  desirable  a  tenant  as  the  wealthy  man, 
to  bid  higher  ? — If  there  were  only  two  appli- 
cants, one  of  whom  was  wealthy  and  the  other 
not,  and  you  said  you  would  accept  the  wealthy 
one,  the  poor  man  might  say,  perhaps,  ^^  I  will 
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give  more."  But  if  you  have,  as  often  happens^ 
two  or  three  tenants,  each  of  whom  is  pemctly 
able  to  take  the  farm ;  and  if,  after  great  difficulty 
and  inquiry,  you  have  said,  **  I  have  made  up  my 
mind  which  is  the  best,"  and  one  of  the  others 
who  is  better  off  has  given  a  sort  of  hint  that  if 
it  is  a  question  of  money  he  will  give  a  little 
more,  in  such  a  case  as  that  I  have  always  said^ 
'^  No."  It  does  not  follow  that  the  man  who  has 
made  that  offer  is  a  poor  man;  he  may  be  a 
wealthy  man.  Then  there  are  other  reasons  for 
choosing  a  tenant  besides  money.  Landlords  in 
the  country  often  prefer  a  man  belonging  to  a 
family. they  know.  There  are  a  hundred  things 
of  that  sort.  The  fact  of  the  disappointed  man 
bidding  a  little  more  rent,  does  not  show  that  he 
is  the  poorest. 

2456.  No  doubt  the  great  majority  of  landlords 
select  solvent  tenants,  and  do  not  consider  the 
law  of  distress ;  but  in  exceptional  cases  I  think 
you  would  be  inclined  to  admit  that  the  man  who 
IS  anxious  to  get  a  farm  rather  too  large  for  his 
capital  might  be  induced  to  bid  higher  than  a 
prudent  man  would  bid  for  it,  and  a  needy  man^ 
or  an  exceptional  landlord,  might  accept  such  a 
tenant  on  the  security  of  the  law  of  distress ; 
have  you  considered  that  case  fully  ? — I  think 
some  such  thi^g  might  happen  in  isolated  in- 
stances ;  but  there  is  no  particular  reason  why  a 
poor  man  should  bid  more  than  a  rich  one.  It 
might  so  happen,  because  every  man  has  his  own 
character  and  disposition,  and  it  might  be  that 
the  sanguine  man  was  liie  man  with  the  less 
moneiy. 

2457.  Do  you  not  think  that  poor  people  with 
littie  capital  are  often  inclined  to  go  into  more 
risky  speculations  than  people  with  plenty  of 
capital  ? — Then,  if  they  do  that,  they  soon  cease 
to  oe  people  with  any  capital. 

2458.  JDo  you  think  the  fact  of  a  preference  to 
a  landlord  has  any  appreciable  effect  upon  the 
credit  of  a  tenant  in  his  dealings  with  third 
parties  ? — Yes.  1  have  no  doubt  that  the  law  is 
disliked  by  country  bank  managers,  agricultural 
implement  makers,  and  so  on.  You  have  been 
told  so  by  bank  managers,  and  I  think  it  is  unfair 
to  them  that,  by  the  landlord  saying  nothing  and 
the  tenant  deceiving  them,  they  should  be  Yet  in 
for  as  much  as  six  years'  rent.  They  know  what 
they  have  to  expect  if  the  time  is  limited  to  two 
years. 

2459.  That  is  not  my  question  ;  it  is  not 
whether  bank  managers  dislike  the  law  of  dis- 
tress, but  whether  it  affects  the  credit  of  the 
tenant  in  his  general  dealings  with  other  per- 
sons ? — We  know  the  tenants  do  borrow  money 
from  the  bankers.  I  have  no  doubt  that  one  of 
the  subjects  which  the  banker  takes  into  ac- 
count is  what  claim  a  landlord  can  have  for  rent. 
He  gets  some  idea  of  what  stock  there  is  on  the 
farm,  and  makes  inquiries  about  the  tenant,  and 
perhaps  gets  his  father  or  his  brother  to  join  him 
in  a  joint  note  of  hand,  and  that  sort  of  thing. 
No  doubt  they  talk  it  over  amongst  themselves 
and  consider  whether  the  rent  is  paid  or  not. 

2460.  That  applies  to  the  agricultural  im- 
plement maker,  and  the  seed  merchant,  and  other 

Sersons  generally  with    whom  the  tenant  has 
ealings?—- It  is  the  custom  of  farmers  to  pay 
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cash  for  most  things ;  all  live  stock  is  bought  for 
cash  ;  the  tenant  nirmer  ought  not  to  go  in  debt 
for  anything ;  if  he  wants  a  Kttle  money,  he 
should  get  it  from  his  bankers. 

2461.  You  say  that  while  you  express  an 
opinion  that  the  tenant  should  not  go  into  debt, 
you  think  if  he  does  get  into  debt  his  credit 
would  be  more  or  less  impaired  by  the  existence 
of  this  preferential  right? — I  think  it  cannot  be 
doubted  by  anyone  who  considered  the  subject 
that  any  preferential  right  must  affect  the  open 
creditor  ;*  a  bill  of  sale  would  affect  it  still 
more. 

2462.  Then,  whatever  advantage  a  tenant  gets, 
as  regards  credit  with  his  landlord,  from  the  law 
of  distress  is  discounted  in  the  injury  to  his  credit 
in  his  dealings  with  other  persons  ? — I  hardly  like 
to  discuss  the  question,  which  is  really  a  matter  of 
right  and  principle,  as  one  of  mere  expediency  as 
to  which  would  suit  the  tenant  best ;  but  if  you 
put  it  on  that  low  ground,  the  two  things  do  act 
and  counteract  to  some  extent. 

2463.  Do  you  not  think  it  is  a  question  of 
expediency  ?  — I  think  not.  I  think  it  is  a  ques- 
tion of  right  and  justice*  I  think  if  a  landlord  is 
put  necessarily  into  a  different  position  from  that 
of  other  creditors,  he  should  have  just  so  much 
advantage  as  is  just  and  right  I  do  not  think  it 
is  a  mere  question  of  expediency  as  to  which  suits 
the  tenant  best. 

2464.  With  reference  to  the  question  of  right 
and  justice,  I  think  you  said  that  the  landlord  trusts 
his  tenant  more  than  any  other  creditor ;  in  what 
way  does  the  landlord  trust  the  tenant  more  Ihan 
any  creditor  who  accepts  a  deferred  payment  ? — 
Because  the  chattels  that  the  creditor  parts  with 
can  only  be  compared  to  the  actual  rent  which 
the  tenant  has  to  pay  ;  but  in  addition  to  that  the 
landlord  gives  over  legal  possession  of  the  rent- 
producing  commodity,  just  as  if  the  tenant  was 
put  into  possession  of  a  manufactory  where  the 
ploughs  were  made,  and  the  creditor  could  not 
get  it  back  again  without  considerable  effluxion 
of  time ;  but  m  the  meantime  it  might  be  greatly 
damaged. 

2465.  Do  you  not  think  it  would  be  more  ac- 
curate to  compare  the  agricultural  implement  to 
the  land  ? — I  do  not  think  so ;  certainly  not. 

2466.  And  the  rent  to  the  interest  ? — No. 

2467.  Why  should  you  bring  forward  the  case 
of  an  agricultural  implement  manufactory,  be- 
cause that  does  not  pass  into  the  hands  of  the 
tenant? — If  it  did,  the  agricultural  implement 
maker  would  be  on  a  par  with  the  landlord. 

2468.  You  have  expressed  a  decided  opinion 
that  it  was  unjust  that  the  goods  of  third  parties 
should  be  taken,  and  at  the  same  time  you  think 
it  would  be  exceedingly  ^difficult  to  provide  for 
their  exemption  without  fraud  ? — ^In  all  cases. 

2469.  Then  you  see  a  considerable  practical 
difficulty  in  such  an  amendment  of  the  law  as 
would  remove  what  you  admit  to  be  a  gross  in- 
justice, without  at  the  same  time  opening  out  the 
way  to  very  great  fraud  ? — 1  thint  we  can  re- 
move some  of  it,  but  you  cannot  have  a  law  that 
shall  work  perfectly  correctly  in  every  individual 
case ;  we  may  make  it  much  better  than  it  is. 


Mr.  Blennerhassett — continufJ. 

2470.  With  regard  to  distresses  i  n  poor  per- 
sons in  urban  tenements,  I  suppose  in  the  great 
majority  of  those  cases,  the  remedy  of  action  iFor 
excessive  distress  is  practically  out  of  the  ques- 
tion; they  have  no  means  of  undertaking  an 
action  at  law  ? — I  should  think  so. 

2471.  They  have  practically  no  remedy  if  the 
goods  are  sold  at  a  sacrifice ;  no  available  remedy  ? 
— You  never  can  tell  who  may  get  into  the  hands 
of  a  solicitor  who  mav  think  a  case  worth  taking 
up.     I  really  do  not  Know. 

Mr.  Heneoffe. 

2472.  With  reference  to  the  abolition  of  the 
law  of  distress  with  regard  to  urban  property,  I 
understood  you  to  say  that  you  did  not  think  it 
desirable,  but  that  you  thought  public  opinion 
would  never  submit  to  its  being  abolished  in  the 
case  of  agricultural  tenants,  and  allowed  to  re- 
main with  reference  to  urban  tenants  ;  is  that  so  ? 
— I  do  not  believe  that  small  tenants  in  towns 
would  rest  content  under  the  law  of  distress  if 
they  found  that  there  was  an  agitation  which  had 
abolished  it  in  counties. 

2473.  You  did  not  advocate  it  in  their  interest, 
but  you  thought  that  public  opinion  would  demand 
it? — T  think  they  would  find  out  that  they 
had  made  a  mistake,  but  it  would  be  no  use  to 
try  and  teach  them  so  now. 

2474.  How  would  taxes  and  rates  be  collected 
if  the  law  of  distress  were  abolished  in  towns  ? — 
I  thought  it  was  only  a  question  of  distress  for 
rent. 

2475.  We  are  inquiring  into  the  entire  ques- 
tion of  the  law  of  distress,  and  that  is  a  particu- 
lar instance  which  the  Secretary  of  State  raised 
in  his  speech  ? — I  do  not.  know  how  tithes  could 
be  collected,  because  at  present  the  tithe  rent- 
charge  is  only  due  from  the  land;  you  cannot 
brin^  an  action  against  anyone  for  it,  and  I 
think  the  local  authorities  would  be  in  a  very 
difficult  position  with  regard  to  collecting  rates 
on  house  property. 

2476.  I  am  speaking  about  house  property. 
What  system  would  you  propose  in  the  event  of 
the  total  abolition  of  the  law  of  distress,  which 
jrou  say  must  follow  in  urban  property  if  the  law 
IS  aboushed  in  regard  to  agriculturfu  property ; 
what  mode  would  you  surest  by  which  taxes 
and  rates  could  be  coUectedwith  as  little  trouble 
as  they  are  collected  now  ? — I  do  not  think  it 
has  fallen  to  mv  lot  to  make  any  suggestion  on 
that  point,  as  I  have  not  advocated  the  abolition 
of  the  law  of  distress.  The  remedy  would  be 
for  the  parochial  authorities  to  sue  the  tenants  in 
the  courts. 

Sir  Massey  Lopes. 

2477.  Rates  and  taxes  are  compounded  for  by 
the  landlords,  are  they  not  ? — In  the  case  of  very 
small  property,  but  landlords  are  not  compelled 
to  compound  for  cottaffcs,  whether  inhabited  or 
not,  though  they  may  be  compelled  to  pay  rates 
instead  of  the  tenant  so  long  as  the  cottage 
remains  occupied. 


0.82. 


p4 


Digitized  by 


Google 


120 


MINUTES  OF  ETIDENCE  TAKEN  BEFORE  THE 


Monday^  \hih  May  1882. 


HEMBEBS  PRESENT: 


Mr.  BiddelL 

Mr.  Blennerhassett. 

Colonel  Brise. 

Mr.  Cropper. 

Sir  William  Hart  Dyke. 

Mr.  Fellowes. 

Sir  Gabriel  Goldney. 


Mr.  Goschen. 
Mr.  James  Howard. 
Sir  Massey  Lopes. 
Sir  Joseph  W.  Pease. 
Mr.  Rendel. 
Mr.  Salt 


The  Right  Hon.  G.  J.  GOSCHEN,  in  the  Chair. 


Mr.  William  Fbankish,  called  in ;  and  Examined. 


Chairman, 

2478.  You  come  from  Lincolnshire,  do  you 
not?— Yes. 

2479.  Are  you  a  tenant  farmer  in  that 
county  ? — Yes. 

2480.  Are  you  an  owner  as  well  as  an  occu- 
pier ? — No. 

2481.  Have  you  had  any  experience  in  other 
branches  of  agriculture  except  as  a  tenant 
farmer? — I  have  only  experience  as  a  tenant 
farmer,  but  I  have  seen  a  great  deal  of  farming. 

2482.  What  is  the  size  of  your  farm? — Some- 
thing over  2,000  acres  altogether. 

2483.  Has  your  attention  been  drawn  to  the 
law  of  distress  ? — Yes. 

2484.  Would  you  tell  the  Committee  generally 
your  opinion  of  that  law  ? — My  opinion  of  the 
law  as  it  at  present  stands  is,  that  it  is  an  unjust 
defence  of  the  property  of  landlords  against 
other  creditors. 

2485.  Are  you  in  favour  of  the  abolition  of 
the  law  ? — Not  of  the  entire  abolition. 

2486.  What  would  your  proposal  be?  —  I 
should  propose  to  limit  it  to  12  months. 

2487.  Are  there  any  other  points  of  improve- 
ments which  you  would  suggest  ? — Yes.  1  think 
it  is  very  unfair  that  agisted  stock  should  be 
liable  to  be  distrained. 

2488.  "Would  you  state  your  reasons  for  an 
alteration  in  the  law? — I  believe  I  may  say  that 
it  affects  the  credit  of  fSstrmers  very  considerably 
and  very  unfavourably,  and  it  enables  the  land* 
lord  very  often  to  take  men  of  doubtful  means 
to  the  prejudice  of  substantial  tenants. 

2489.  Do  you  think  that  landlords  practically 
take  that  course  ? — I  have  known  several  cases, 
and  rather  notorious  ones,  in  which  a  man  of 
doubtful  means  has  been  taken. 

2490.  Would  not  the  landlord  in  that  case  run 
the  risk  of  his  farm  being  badly  farmed  ? — Very 
possibly  he  might.  If  a  man  could  get  credit  he 
might  get  the  farm,  because  the  landlord  would 
not  run  a  very  great  deal  of  risk. 

2491.  Do  you  hold  to  the  view  which  has  been 
expressed  by  some  of  the  witnesses  that  the  com- 


Chairman — continued. 

petition  for  farms  is  increased  by  the  law  of  dis- 
tress ? — I  think  that  there  is  a  doubtful  class  of 
tenant  who  is  now  in  the  market  who  probably 
would  not  get  a  farm  at  all  without  the  law  of 
distress. 

2492.  Do  you  consider  that  it  raises  the  rents  ? 
— I  do  not  say  absolutely  that  it  raises  the  rents, 
but  in  a  measure  it  prevents  them  going  down. 

2493.  If  that  is  your  view,  why  are  you  against 
the  total  abolition  of  the  law  ? — Because  I  think 
that  there  are  exceptional  cases.  A  tenant  might 
have  a  hailstorm  over  his  crops,  or  he  might  have 
the  foot-and-mouth  disease  amongst  his  sheep,  or 
an  attack  of  cattle  plague  amongst  his  cattle,  or 
anything  of  that  sort,  and  it  mi^ht  only  be  tem- 
porary assistance  that  he  required,  which  the 
landlord  mi^ht  be  able  to  afford  to  him  better 
than  any  other  man. 

2494.  Therefore  you  consider  it  advisable  that 
he  should  be  able  to  get  credit  from  his  landlord 
for  one  year? — I  thii:^  it  possibly  might  be  so.  I 
do  not  say  that  it  is  advisable  that  it  should  be  so 
altogether,  but  it  is  better  for  the  tenant  if  the 
laniflord  would  assist  him  than  that  anybody  else 
should. 

2495.  You  would  prefer  the  limitation  of  the 
law  to  one  year  to  the  total  abolition  of  the  law  ? 
— Yes,  I  think  that  is  due  to  the  landlord,  because 
he  generally  gets  but  a  low  rate  of  interest  for  his 
money,  and  he  should  have  some  security. 

2496.  If  it  were  limited  to  one  year,  do  you  not 
hold  that  that  would  impair  his  credit  generally? 
— I  do  not  think  that  one  year  would  do  so. 

2497.  Practically,  are  tenants  often  more  than 
one  year's  rent  in  arrear  now  ? — ^I  could  not  say. 
It  is  a  very  bad  case  when  they  are.- 

2498.  If  they  get  two  or  three  years  in  arrear, 
it  is  doubtful  whether  they  will  ever  pull  round  ? 
— It  is  almost  impossible  in  the  present  day. 

2499.  Have  vou  had  many  cases  in  which  you 
have  seen  the  law  executed  in  your  neighbour- 
hood ?— No. 

2500.  Have  you  ever  known  cases  amongst  your 
acquaintances,  or  have  you  ever  heard  of  cases  in 
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your  neighbourhood  where  the  law  of  distress  has 
been  put  into  operation  for  the  recovery  of  two  or 
three  years'  rent  ? — Not  in  my  immediate  neigh- 
bourhood.   I  do  not  know  of  a  case. 

2501.  Have  you  known  any  cases  of  agisted 
stock  having  been  seized? — No,  not  in  my  neigh- 
bourhood ;  but  I  know  land  that  has  been  taken, 
and  that  the  party  dared  not  agist  his  stock, 
for  fear  that  it  should  be  seized. 

2502.  Then  I  understand  that  you  have  got  a 
decided  opinion  to  the  exemption  of  agisted  stock? 
—Yes. 

2503.  Are  there  any  other  exemptions  that  you 
would  recommend? — ^Threshing  machines,  and  im- 
plements of  that  description,  should  be  exempted. 

2504.  So  far  as  you  can  say,  does  the  law  pre- 
vent the  tenant  getting  sufficient  credit  now  r — I 
believe  that  in  some  cases  he  has  not  obtained  as 
much  credit  as  he  might  have  got  without  it. 

•      Sir  Massey  Lopes. 

2505.  I  understand  you  to  say  that  you  are  ad- 
verse to  the  total  abolition  of  the  law  of  distress, 
but  you  would  like  to  see  the  present  law  modi- 
fied to  one  year  f — Yes. 

2506.  And  is  that  the  opinion  of  the  tenant 
farmers  also  in  your  neighbourhood  ? — I  believe 
it  is  a  very  general  opinion.  There^  are  some 
rather  inclined  the  other  way,  to  abolish  the  law 
entirely. 

2507.  But  the  great  majority  of  those  to  whom 
you  speak  and  whose  opinions  you  hear  ex- 
pressed are  in  favour  of  a  modified  form  of  one 
year  ? — Yes,  the  generality  of  them  are. 

2508.  And  you  are  also  in  favour  of  exempting 
agisted  stock  from  being  taken  by  distress? — 
Yes. 

2509.  You  mentioned  also  implements  of  hus- 
bandry; do  you  mean  by  that  ploughing  ma- 
chines and  steam  ploughs  ? — Yes,  steam  ploughs 
and  expensive  machinery  of  that  sort. 

2510.  Implements  of  that  sort,  I  believe,  are 
simply  on  loan  to  tenant  farmers  for  the  time 
being  ? — Yes. 

2511.  You  say  that  there  has  been  no  distress 
levied  in  your  neighbourhood,  so  that  really  there 
has  been  no  case  of  hardship  that  you  know  of  in 
your  particular  district?— I  do  not  know  of  a 
case. 

2512.  You  stated  that  there  is  a  doubtful  class 
of  tenant  in  the  market  just  now;  I  suppose  it  is 
a  fact  that  owing  to  the  depression  of  the  last 
few  years  the  tenant  farmers'  capital  is  very  much 
reduced  compared  with  what  it  was  ? — Yes. 

2513.  Ana,  therefore,  the  landlord  has  great 
difficulty  in  finding  men  with  sufficient  capital  to 
take  the  farms  when  they  fall  in  ? — Yes,  no  doubt 
that  is  so. 

2514.  You  say  that  in  your  opinion  it  is  a 
considerable  benefit  to  a  tenant  farmer  to  have 
six  montlis'  rent,  or  even  twelve  months,  in  arrear, 
so  that  he  may  use  his  capital  for  the  improve- 
ment of  his  stock,  and  so  on,  on  his  farm  ? — I  do 
not  say  that  it  is  better  for  a  tenant  farmer  to  be 
in  arrear,  but  I  say  that  it  is  better  in  the  ex- 
ceptional cases  to  which  I  referred  that  he  should 
be  in  arrear  with  his  landlord  than  with  any  one 
else. 
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2515.  You  think  it  is  far  preferable  that  a 
tenant  farmer  should  be  owing  his  rent  to  the 
landlord  than  that  he  should  go  to  the  bank  or 
elsewhere  for  accommodation  ? — ^It  is  better  for 
the  tenant  farmer,  of  course,  because  from  the 
landlord  he  gets  accommodation  without  in- 
terest. 

2516.  Which  in  the  other  case  he  would  have 
to  pay  to  his  banker  ? — Exactly  so. 

2517.  I  think  you  mentioned,  too,  that  there 
are  m^^  cases  where  a  farmer's  stock  has  been 
taken  off  and  destroyed  by  the  cattle  plague,  or 
where  there  has  been  some  other  cause  of  depres- 
sion, in  which  cases  it  is  a  great  benefit  that  he 
should  get  occasional  credit  from  his  landlord  ? — 
I  believe  so. 

2518.  Supposing  the  law  of  distress  were  totally 
abolished,  do  you  not  think  that  it  would  be 
necessary  for  the  landlord  to  have  security  ? — 
Yes,  certainly  it  would. 

2519.  Do  you  think  it  is  only  just  that  he 
should  have  some  security  for  a  limited  time,  at 
all  events  ? — I  think  so, 

2520.  And,  therefore,  it  is,  in  your  opinion,  far 
preferable  that  the  landlord  should  give  that 
accommodation  to  the  tenant  rather  than  that  the 
tenant  should  go  to  his  banker  or  to  the  usurer, 
or  any  other  chss  of  person  who  lends  money,  to 
borrow  the  money  ? — Yes. 

2521.  I  understood  you  to  say  also  that  it  is 
your  opinion  that  if  the  law  of  distress  were 
totally  abolished,  the  landlord  would  be  obliged 
to  take  some  other  security,  which  probably 
would  not  be  so  agreeable  to  the  tenant  farmer  ? 
— 1  think  so. 

2522.  Either  he  would  have  a  bill  of  sale  or 
he  would  require  his  rent  to  be  paid  beforehand  ? 
—Yes. 

Mr.  Salt 

2523.  Have  you  attended  any  meetings  where 
the  subject  of  me  law  of  distress  has  been  dis- 
cussed ? — I  do  not  remember  any  ;  I  may  have 
attended  a  meeting  of  the  Chamber  of  Agricul- 
ture, but  no  other  meetings. 

Mr.  Cropper, 

2524.  Have  you  looked  at  the  Bill  which  has 
been  prepared  to  meet  the  case  of  agisted  stock 
taken  in  distress,  and  which  was  laid  before  the 
House  of  Commons  last  year  ? — I  saw  it  at  the 
time,  but  I  am  not  quite  clear  about  it. 

2525.  Have  you  considered  it  so  far  ? — Yes. 

2526.  Do  you  think  that  the  form  of  notice 
which  it  is  proposed  should  be  given  to  the  land- 
lord when  stock  was  placed  on  to  a  farm  would 
be  efficacious  ? — I  thick  it  might  be  so. 

2527.  Would  you  prefer  that  system  over  the 
system  which  requires  that  there  should  be  a 
notice  given  before  a  distress  could  be  arranged, 
so  that  the  agisted  stock  might  be  removed  ? — I 
do  not  think  that  the  distress  ought  be  levied  at 
all  on  any  stock,  but  I  think  it  is  quite  fair  to 
the  landlord  that  he  should  have  some  remedy. 

2528.  How  would  you  propose  to  distinguish 
stock  which  did  not  belong  to  the  tenant  from 
that  which  did  belong  to  the  tenant? — The  tenant 
must  give  notice  to  the  landlord  of  his  intention 
to  sub-let  his  land. 

Q  2529.  You 
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2529.  You  think,  do  you,  that  all  that  could 
be  managed  by  the  form  of  notice,  so  as  to  pro- 
tect agisted  stock  and  yet  be  fair  to  the  tenant 
and  the  landlord  ? — I  think  so. 

2530.  Have  many  fanners  in  your  neighbour- 
hood given  bills  of  sale  ?— Not  that  I  am  aware 
of;  there  may  be  some  of  the  smaller  ones,  but 
I  do  not  know  of  th^m. 

2531.  I  suppose  you  think  that  if  a  bill  of  sale 
were  given  it  would  damage  the  credit  of  the 
farmer  more  than  the  present  system  does? — 
Yes,  I  think  so. 

Mr.  Bidden 

2532.  Where  stock  is  taken  in  by  agistment, 
you  think  that  the  landlord  should  have  the  ri^ht 
of  receiving  the  bill  for  the  feed  of  that  stock  T — 
Yes ;  naturally  the  landlord  ought  to  have  the 
power  to  have  his  rent  paid  directly  to  himself,  if 
he  wished  it. 

2533.  Under  the  present  law^  stock  taken  in 
on  agistment  can  be  seized,  which  you  think  un^ 

just  f  but  if  that  was  done  away  with,  you  would 
give  the  landlord  the  power  of  taking  the  bill  for 
feed  in  liquidation  of  the  rent  ? — Yes. 

Colonel  Bri$e» 

2534.  I  think  you  said  that  you  are  a  member 
of  the  Lincolnshire  Chamber  of  A^culture; 
what  is  the  opinion  which  the  Lincolnshire 
Chamber  of  Agriculture  have  arrived  at  upon 
the  subject  of  the  abolition  of  the  law  of  dis- 
tress ? — So  far  as  I  remember,  they  only  went 
into  the  matter  generally;  there  was  no  definite 
resolution  expressed. 

2535.  I  think  you  stated  that  you  did  not 
know  of  any  cases  of  hardship  in  your  neighbour- 
hood ? — Not  in  my  immediate  neighbourhood. 

2536.  You  stated  that,  in  your  experience  the  law 
of  distress,  as  it  now  stands,  did  not  raise  the  rent, 
but  it  prevented  it  going  down;  in  your  opinion,  if 
the  law  of  distress  were  abolished,  would  it  not 
have  the  effect  of  diminishing  the  demand  for 
the  larger  occupations,  but  increasing  the  demand 
for  the  smaller  occupations  ? — I  do  not  think  it 
would  make  any  difference  in  our  neighbourhood; 
I  cannot  speak  as  to  others  ;  ours  are  chiefly 
large  occupations,  and  the  tendency  is  to  increase 
rather  than  to  diminish  them,  I  believe,  just  now 
even. 

2537.  You  do  not  think  that  the  abolition  of 
the  law  would  have  the  effect  of  increasing  the 
rent  on  small  occupations,  or  of  increasing  the 
demand  for  those  small  occupations? — Ifo;  I 
think  it  is,  generally  speaking,  the  small  tenants 
who  want  more  assistance,  and  that  there  are 
many  of  those,  probably,  who  mi^ht  really  want 
the  help  of  the  landlord  more  than  the  larger 
ones. 

2538.  Do  you  think  it  is  to  the  interest  of  the 
country  generally  that  a  landlord  should  be  able 
to  help  a  tenant  to  occupjr  a  farm,  assisting  him 
in  so  far  as  the  law  of  distress  gives  him  some 
security  ? — 1  do  not  think  it  is  specially  required 
that  the  landlord  should  help  the  tenants  at  all, 
but  only  in  exceptional  cases.  I  was  asked 
whether  I  think  it  is  better  that  the  landlord 
should  give  assistance  than  that  the  tenant  should 
have  to  go  to  other  people ;  but  I  do  not  think  it 


Colonel  Brise — continued. 

^ood  for  a  tenant  to  require  assistance  at  all ;  it 
IS  a  very  bad  case  when  it  is  so. 

2539.  I  would  ask  you  not  whether  it  is  good 
for  the  landlord  or  the  tenant,  but  is  it  good  for 
the  interests  of  the  community  ? — I  think  it  is 
for  the  interests  of  the  community  that  the  land 
should  be  well  farmed;  whether  it  would  be 
farmed  better  under  this  law  than  under  any 
other,  I  cannot  tell  you. 

Mr.  Rendell 

2540.  Do  you  assume  that,  whether  the  rents 
were  paid  beforehand  or  after  six  months'  credit, 
there  would  be  no  difference  in  favour  of  the 
tenant?— I  think  it  would  be  a  hardship  if  the 
tenant  had  to  pay  six  months  in  advance. 

2541.  Do  you  think  that  that  hardship  would 
be  recompensed  bv  any  reduction  of  rent? — I 
think  it  would  tend  to  reduce  the  size  of  farms 
very  considerably. 

2542.  Do  you  think  it  would  tend  to  any  re- 
duction or  a  modification  of  the  rent  ? — Of  course 
only  men  of  means  then  could  take  land. 

2543.  Do  you  consider  that  a  landlord  would 
not  modify  his  rent  in  view  of  the  fact  that  he 
received  it  six  months  in  advance  ? — Possibly  he 
might  do  so ;  I  could  not  give  an  opinion  upon 
that. 

2544.  But  your  opinion  is  in  favour  of  the 
present  system,  on  the  assumption  that  there 
would  be  no  difference  in  the  rent  through  its 
being  paid  beforehand  ? — Precisely  so. 

Sir  Waiiam  Hart  Dyke. 

2545.  I  think  you  stated  that  you  had  a  pre- 
ference for  a  limitation  of  the  law  to  one  year? — 
Yes. 

2546.  Have  you  ever  compared  the  possible 
advantages  of  two  years'  limitation  instead  of 
one  ? — 1  think  that  with  two  years  you  would  re* 
tain  all  the  evil,  and  that  a  man  would  have  no 
more  credit  than  he  has  now,  without  any  corre- 
sponding advantage. 

2547.  Then  you  think  that  in  the  case  of 
sudden  loss  that  you  refer  to  of  stock  through 
the  cattle  plague,  there  would  be  no  danger 
in  the  limitation  for  one  year  that  hardship  would 
arise  to  the  tenant  ? — I  do  not  think  so ;  1  think 
that  that  is  as  much  as  a  tenant  ought  to  expect 
or  to  require ;  if  he  wants  more  than  that  he 
ought  to  reduce  his  occupation. 

Mr.  Fellowes. 

2548.  When  you  say  a  year,  I  suppose  you 
mean  a  clear  current  year? — Yes. 

2549.  Which  would  virtually  be  18  months  ? 
—Yes. 

2550.  You  also  said  that  you  did  not  think  a 
tenant  ought  to  require  assistance;  but,  taking 
the  case  of  a  very  small  man  rising  from  work- 
ing in  the  fields,  a  saving  man,  wIih^  gets  into  a 
very  small  farm,  do  not  you  think  it  is  to  his  ad- 
vantage that  the  law  of  distress  should  be  re- 
tained, say,  for  18  months  ? — I  do  not  think  it  is 
to  his  advantage  that  he  should  require  more 
than  one  year's  assistance ;  if  he  does,  so  he  will 
make  a  very  poor  farmer. 
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2351.  Do  you  think  tliat  it  would  be  in  fmvour 
of  the  small  farmer  to  retain  it  ? — Tes^  I  do,  to 
the  extent  of  a  year. 

Mr.  Howard. 

2552.  I  think  you  commenced  by  stating  that 
the  law  was  an  unjust  defence  of  the  lanmord's 
property ;  in  what  way  do  you  consider  it  unjust? 
— That  the  landlord  has  a  preference  for  six  years 
over  other  creditors. 

2553.  Does  not  it  follow  that  it  is  equally 
unjust  in  principle  that  he  should  hare  the  |yre- 
ference  for  12  months^  is  not  the  princq>le  the 
same  ? — It  would  not  come  into  operation  in  the 
same  way. 

2554.  If  it  is  unjust  that  the  landlord  should 
have  a  preference  for  a  particular  period,  as  you 
stated,  does  it  not  follow  in  principle  that  it  is 
equalljr  unjust  for  a  shorter  period  ? — I  do  not 
see  it  m  that  light  myself. 

2555.  I  ask  you  as  a  question  of  {)rinciple  ?«— 
As  a  matter  of  principle,  injustice  is  imustice, 
whether  it  be  for  one  year  or  six  years.  Perhaps 
1  used  an  improper  word  in  using  the  word 
"  unjust,"  I  on^ht  to  have  said  '*  undue." 

2556.  What  is  the  diflferenoe  between  "  undue" 
and  "unjust"? — ^I  think  that  the  good  would 
counteract  the  evil  in  the  case  of  one  year. 

2557.  Then  you  uphold  it,  not  on  principle, 
but  as  a  matter  of  policy ;  are  the  Committee  to 
understand  that  ? — I  do  not  admit  the  injustice, 
nor  do  I  wish  to  say  that  it  is  unjust,  because  I 
do  not  see  it  in  that  li^ht  for  other  people,  that  is, 
outside  the  two  parties,  and  I  think  it  would 
very  rarely  come  mto  operation. 

2558.  I  ou  ui^old  the  law  upon  one  ground, 
that  it  is  an  undue  preference  ?— -I  think  it  is 
where  it  is  over  one  year;  I  do  not  admit  that  it 
is  for  a  year. 

2559.  Can  you  tell  the  Committee  what 
natural  right  you  consider  a  landowner  as  a 
creditor  has  over  other  creditors?— I  think  he 

fQ\&  a  less  per  centime  for  his  money,  and  that 
e  can  only  claim  his  money  when  it  is  due, 
whereas  the  other  creditors  can  claim  it  at  any 
time  they  like,  and  they  are  getting  a  fair  rate  of 
interest  for  their  money. 

2560.  I  suppose  that  a  landowner  gets  as  large 
a  rate  of  interest  for  his  money  as  he  rsan  ? — I 
do  not  think  that  they  do  so  generally,  that  is, 
oppressively. 

256 1 .  Do  they  make  a  present  to  their  tenants  ? 
— They  get  as  much  as  tney  can,  of  oourse,  but 
I  do  not  know  that  they  get  as  much  as  other 
creditors. 

2562*  Of  course  landlords  do  not  run  the  same 
risks,  but  you  stated  that  traders  (and  I  believe 
you  kuow  something  of  business  bendes  farming) 
can  get  their  money  when  thev  like.  I  believe 
you  are  engaged  in  commercial  pursuits  as  well 
as  farming?— les. 

2563.  Can  you  get  your  money  from  your 
debtors  until  it  fecomes  due  ? — Not  until  it 
becomes  due. 

2564.  Then  the  landowner  and  the  buasess 
man  are  upon  the  same  footing,  are  they  not  ? — 
No,  I  do  not  think  so. 

2565.  Will  you  explain  in  what  way  the  land- 
owner as  a  creditor  stands  in  a  different  position 
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from  another  creditor? — We  will  say  that  a  land- 
lord's rent  is  due  on  Lady-day,  and  he  cannot 
claina  his  money  before  Lady-day ;  but  any  other 
creditor  can  come  in  two  or  three  days  before 
the  time  when  he  knows  that  the  rent  day  is 
coming  on,  and  he  may  get  his  himself  paid. 

2566.  But  he  cannot  get  paid  until  his  bill 
becomes  due  ? — It  is  chiefly  a  running  account ; 
business  is  not  all  done  on  bills. 

2567.  When  you  sell  a  parcel  of  goods,  you  sell 
it  upon  a  definite  credit, do  you  not? — Not  always. 

2568.  But  generally  ? — No,  not  generally. 

2569.  Do  you  intend  to  say  3iat  in  doing 
business  upon  the  market  there  is  no  understand- 
ing when  you  sell  a  parcel  of  cake  or  manure  ?— 
All  that  is  a  matter  of  arrangement ;  if  a  man  is 
a^  doubtful  man,  we  should  not  sell  on  credit  to 
him  at  all. 

2570.  I  presume  that  a  landlord  who  has  a 
doubtful  tenant  to  deal  with  has  the  same  power 
as  a  trader  in  the  matter  of  credit? — In  the  credit 
that  he  gives  him,  of  course. 

2571.  But  the  law  is  so  seldom  resorted  to  by 
landlords,  which  appears  to  be  the  case  from  your 
evidence,  that  you  conceive  it  to  be  to  their 
honour,  speaking  of  your  own  locality  ? — If  the 
thing  is  not  affected  at  all,  of  course  there  is  no 
question  of  injury  ;  but  it  is  not  what  the  thing 
is ;  it  is  the  protection  that  it  can  give. 

2572.  I  think  you  stated  that  you  had  scarcely 
ever  known  the  law  of  distress  put  into  force  in 
your  nei^bourhood  ? — No,  I  have  not. 

2573.  How  do  you  show  that  it  can  be  of  any 
possible  use  to  an  owner  like  Lord  Yarborough, 
for  instance,  if  it  is  so  seldom  resorted  to  ? — It  is 
there,  if  it  is  required. 

2574.  Accordmg  to  your  own  statement  to  the 
Committee,  it  is  never  required  ? — No,  but  the 
people  outside ;  cake  merchants,  and  manure 
merchants,  as  vou  say,  want  to  know  whether  this 
man  has  paid  his  rent  and  that  man  has  paid  his 
rent,  because  now  that  the  times  have  been  bad, 
tiie  tenants,  although  the  thing  has  never  been 
put  into  force,  have  not  the  same  credit  outside 
that  they  would  have  if  the  limit  were  known  to 
be  only  12  months. 

2575.  But  have  you  as  a  merdiant  any  means 
of  asceirtaining  whether  a  tenant  has  paid  his  rent  ? 
—Not  absolutely. 

2576.  Did  you  ever  go  and  ask  a  land  agent 
whether  such  and  such  a  tenant  had  paid  his  rent? 
— No,  I  have  never  asked  such  a  question. 

2577.  Then  you  depend  upon  the  solvency 
and  the  credit  of  the  men  you  do  business  with  ? 
—We  use  our  own  judgment  as  well  as  we  can 
in  that  respect. 

2578.  Is  it  not  a  fact  that  landlords  in  Lincoln- 
shire have  to  depend  almost  exclusively  upon  the 
solvency  and  credit  of  their  tenants? — Yes. 

2579.  You  stated  that  the  law  prevented  the 
rents  falling  ;  is  not  that  equivalent  to  a  rise  of 
rent?— No. 

2580.  (Supposing  that  die  rents  fell  10^. 
without  the  law,  the  maintenance  of  the  law 
would  surely  be  an  equivalent  to  a  rise  in  rent  ? 
— I  do  not  see  how  a  udl  is  equivalent  to  a  rise. 

2581.  Is  not  the  effect  the  same? — No,  I  do 
not  think  it  is. 

2582.  If  the  present  law  upholds  the  rent  ns 
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you  S2ijy  that  would  otherwise  fall  10  s,;  has  not 
It  the  same  effect  ? — Taking  the  same  pointy  I  do 
not  see  how  the  effect  can  he  the  same. 

2583.  Upon  leaving  a  farm  in  Lincolnshire, 
what  does  a  tenant  leave  behind  him  ? — Accord- 
ing to  our  Lincolnshire  custom,  he  leaves  a  good 
deal  behind  him. 

2584.  What  is  the  average  amount  due  to  a 
tenant  upon  leaving? — It  is  impossible  to  say. 

2585.  When  do  the  tenants  go  out  in  Lincoln- 
shire ? — At  Ladjr-day  and  May-day,  as  a  rule. 

2586.  What  is  the  amount  which  a  tenant 
leaves  behind  him  on  quitting,  as  a  rule  ? — In 
some  cases  we  have  the  following  crops,  in  other 
cases  we  have  not;  in  my  own  case  of  2,000 
acres,  I  should  leave,  probably,  4,000  Z. 

2587.  That  is  2  7.  an  acre  ?— Yes. 

2588.  Then  there  is  always  a  security  to  the 
landlord  upon  the  average  in  Lincolnshire  of 
something  like  2  /.  per  acre  ? — No,  not  if  there 
was  no  following  crop,  in  which  case  it  would  be 
reduced  bv  nearly  one-half. 

2589.  But  upon  the  average  valuations  in 
Lincolnshire  the  amount  reaches,  in  your  opinion, 
something  like  2  /.  ? — Yes,  something  like  that 

2590.  And  very  often  2/.  10  5.? — les,  in  some 
cases,  with  following  crops. 

2591.  So  that  the  property  is  available  to  the 
landlord  should  the  rent  be  in  arrear?— Yes. 

2592.  You  stated  that  it  had  the  effect  of  in- 
ducing landowners  to  take  doubtful  men  as 
tenants ;  I  would  ask  you  what  is  the  effect  upon 
the  labourer,  and  the  tradesman  of  the  neigh- 
bourhood, and  the  produce  of  the  farm,  when  men 
of  doubtful  means  or  insufficient  means  take 
them  ? — If  they  cannot  get  any  credit  from  the 
manure  merchant  or  the  cake  merchant,  then  the 
farm  very  soon  gets  in  a  very  bad  state. 

2593.  And  therefore  it  is  injurious  to  the  com- 
munity and  injurious  to  the  labourers  ? — Yes. 

2594.  You  upheld  the  law  upon  one  ground 
and  one  ground  only,  as  I  understand  you,  that 
it  acted  as  an  inducement  to  a  landowner  to  help 
a  tenant  to  tide  over  a  particular  difficulty,  such 
its  an  outbreak  of  foot-and-mouth  disease,  or 
other  calamity  ? — Yes. 

2595.  Is  it  your  opinion  that  the  landowners 
of  England  would  not  be  liberal  without  this 
preferential  law  ? — I  should  be  very  sorry  to  say 
that.  I  believe  they  would  be  liberal,  the  gene- 
rality of  them,  if  they  saw  there  was  no  danger. 
Of  course  they  must  protect  themselves,  but  I 
believe  that  they  are  willing  to  do  whatever  they 
they  can  for  their  tenants  in  every  way. 

2596.  Have  you  a  sufficiently  good  opinion  of 
the  landowners  of  England  to  believe  that  they 
would  render  assistance  to  their  tenants  even 
when  they  were  deprived  of  this  preferential 
right?— Without  running  any  risk  in  it,  I  must 
put  that  in.  I  do  not  see  why  a  man  should  help 
another  and  risk  his  own  property  to  do  it. 

Chairman. 

2597.  I  gather  from  your  answers  that  you  are 
engaged  in  business  besides  being  a  tenant 
farmer  ?— I  am  a  maltster. 


Cliairman — continued. 

2698.  Are  ^ou  a  manure  merchant  in  any 
way? — I  am  m  a  company  with  a  good  many 
other  farmers. 

2599.  You  have  had  some  experience  in  the 
dealings  of  mercantile  men  with  farmers  ? — Of 
course  I  see  a  good  deal  of  it,  but  I  an  not  per- 
sonally in  it  myself  beyond  giving  advice,  and  so 
on. 

2600.  Is  it  your  experience  that  generallv  the 
transactions  are  upon  running  accounts,  and  that 
they  are  not  for  a  fixed  day? — So  far  as  we  go  we 
give  a  cash  quotation,  and  sometimes,if  a  man  is  a 
eood  man,  we  give  two,  three,  and  four  months ; 
but  it  all  depends  upon  what  we  know  as  to  the 
credit  that  we  give  to  a  man. 

2601.  Therefore  there  is  a  fixed  date  at  which 
payment  has  got  to  be  made  ? — We  always  make 
it  cash,  so  that  we  may  claim  it  at  any  time  we 
like. 

2602.  You  make  it  cash,  but  you  do  not 
ejcpect  to  be  paid  in  cash  ? — Not  always. 

2603.  You  arrange  your  business  in  such  a 
way  as  to  be  able  to  have  a  convenient  season 
for  claiming  it  ? — Yes,  as  much  as  we  can. 

2604.  But  is  not  a  large  portion  of  the  business 
done  at  two  months  or  four  months  ? — I  have  no 
doubt  there  is  a  great  deal  of  business  done  so  in 
the  country  at  certain  dates,  and  also  at  certain 
fairs  where  farmers  sell  their  stock ;  those  are  the 
main  terms  for  payment. 

2605.  You  base  your  defence  of  the  one  year 
mainly  upon  this,  that  other  creditors  would  be 
able  to  come  in  before  the  rent  was  due? — Yes, 
I  believe  so. 

2606.  And  through  the  modes  of  doing  busi- 
ness which  you  speak  of,  a  creditor  would  be 
able  to  come  in  and  make .  himself  paid  before 
the  landlord's  rent  was  due  ? — Yes. 

2607.  Have  there  been  many  bad  debts  made 
by  those  who  supply  farmers  with  manure  or 
implements  and  other  goods? — As  to  manure 
and  cake,  and  that  sort  oi  thing ;  yes,  there  have 
been  several  bad  debts. 

2608.  You  are  connected  with  a  company  who 
supply  them? — Both  manure  and  cake.  I  am 
also  connected  with  an  agricultural  machiner}' 
company. 

2609.  Would  you  have  smaller  losses  but  for 
the  existence  of  die  law  of  distress  ? — No,  I  could 
not  say  that,  as  further  credit  might  bring  the 
same  results. 

2610.  Do  you  think  that  the  law  of  distress 
has  actually  brought  loss  to  you  by  givinj^  a 
preferential  right  to  the  landlord,  or  do  jrou  think 
it  is  limited  to  the  farmer  in  his  transactions  with 
the  landlord  ? — It  has  never  been  brought  into 
operation  in  our  neighbourhood  at  all  that  I 
know  of;  but  where  the  manure  merchants  and 
those  people  have  lost,  tJie  landlord  has  generally 
lost,  more  or  less,  if  the  rent  is  much  in  arrear. 

2611.  If  the  law  of  distress  were  abolished,  do 
you  think  that  it  would  make  in  your  neighbour- 
hood the  slightest  difference?  —  In  our  own 
immediate  neighbourhood  I  do  not  think  it 
would,  except  as  previously  stated. 
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Mr.  William  Manfield,  called  in ;  and  Examined. 


Chairman, 

2612.  You  come  from  Bury  St.  Edmunds,  do 
jou  not? — From  Ixworth  Thorpe. 

3613.  Are  you  a  tenant  farmer?—!  farm  my 
own  land. 

2614.  Are  you  connected  with  agriculture  in 
any  other  way  ? — Very  little  at  present ;  I  have 
been. 

2615.  In  what  way  ? — As  a  proprietor  of  steam 
thrashing  machinery. 

2616.  Have  you  sold,  or  have  you  let  them 
'out  ? — Let  them  out. 

2617.  On  a  considerable  scale  ? — Yes. 

2618.  So  that  you  have  got  some  experience  ? 
— I  have. 

2619.  Are  there  any  other  ways  in  which  you 
have  been  connected  with  agriculture  ?— Farming 
upon  a  larse  scale. 

2620.  How  much  land  have  you  farmed? — 
Between  1,000  and  1,100  acres. 

2621.  Has  you  attention  been  called  to  the 
operation  of  the  law  of  distress  ? — Yes. 

2622.  Could  you  etate  what  your  opinion  is  ? 
— My  opinion  is  that  the  law  requires  amend- 
ment, and  that  the  six  years'  preferential  claim  of 
the  landlord  should  no  longer  exist.  I  have 
known  of  several  cases  where  great  hardship  has 
occurred  to  other  parties.  The  first  case  that 
appeared  to  me  to  be  an  extreme  case  was  where 
a  landlord  stepped  in  and  claimed  three  years' 
rent,  and  the  other  creditors  got  nothing.  In 
the  next  case,  with  which  I  am  very  intimately 
acquainted,  upon  a  large  farm  of  500  acres,  where 
the  rent  was  900  L  a  year,  the  tenant  was  in 
difficulties  and  had  to  meet  his  creditors.  This 
tenant  farmed  upon  a  lease  of  which  between 
four  and  five  years  were  unexpired.  I  waj;  ap- 
pointed trustee,  and  as  trustee  I  had  notice 
served  upon  me  either  to  disclaim  the  lease 
within  a  certain  time  or  to  carry  it  on  to  the  end 
of  the  term.  I  found  that  if  I  carried  it  on  I 
should  carry  it  on  at  my  own  risk.  There  would 
be  a  great  deal  of  money  required,  and  I  found 
that  if  I  lost  anything  I  should  have  to  pay  the 
whole  out  of  my  pocket,  and  if  I  gained  any- 
thing it  would  go  to  the  creditors.  That  being 
the  case,  I  elected  to  disclaim.  The  lease  was  an 
ordinary  lease,  by  which,  if  the  lease  had  been 
carried  on  to  the  termination,  there  would  have 
been  a  large  valuation,  which  would  have  gone 
to  the  outgoing  tenant  or  to  the  outgoins:  tenant's 
creditors ;  but  having  disclaimed  this  lease,  the 
landlord  claimed  all  the  valuation. 

2623.  Was  his  claim  maintained? — Yes,  he 
got  his  rent  and  he  got  all  the  valuation  besides^ 
and  he  made  a  large  profit  out  of  the  business, 
and  none  of  the  creditors  got  one  farthing. 

2624.  Was  that  wholly  due  to  the  law  of  dis- 
tress, or  was  it  partly  due  to  the  peculiar  clauses 
of  the  Jease? — I  cannot  apportion  where  the 
hardship  rested;  the  lease  was  an  ordinary 
lease,  and  it  appears  to  me  that  no  two  persons 
oughi  to  be  able  to  make  a  bai'gain  to  the  in- 
jury of  a  tfiird  party;  if  this  bankrupt  had 
been  where  there  wa8  simply  an  ordinary  year- 
to-year  agreement,  the  trustee  would  have  got 
the  valuation  for  the  benefit  of  the  creditors. 

0.82. 


CAairman^-continued. 

2625.  Was  the  rent  in  arrear  ? — No ;  when  I 
say  no,  I  wish  to  explain  that  a  half-year's  rent 
was  due  at  Michaelmas,  but  it  had  not  been  paid, 
for  it  had  not  been  demanded ;  the  ordinary  rent 
day  had  not  come  round.  Soon  after  the  assignment 
was  made,  the  landlord  or  his  agent,  without  any 
notice  whatever,  knowing  that  there  was  nearly 
2,000  /.  worth  of  property  upon  the  (arm,  put  in 
a  distress  for  the  rent,  and  entailed  a  great  deal 
of  expense  which  was  quite  unnecessary. 

2626.  What  alteration  would  you  make  in  the 
law  ? — I  should  make  an  alteration  that  no  lease 
could  be  made  that  should  put  a  bankrupt's 
estate  in  a  worse  position  than  that  of  a  yearly 
tenant. 

2627.  But  with  regard  to  the  law  of  distress, 
which  is  particularly  before  this  Committee, 
what  alteration  in  the  law  of  distress  would  you 
propose? — I  should  like  to  see  the  landlord's 
claim  limited  to  one  year,  and  by  that  I  mean 
one  full  year.  The  farms  in  Suffolk  are  gene- 
rally let  from  year  to  year,  but  the  rent  is  paid 
by  instalments ;  they  do  not  wait  until  the  year 
has  expired  before  some  rent  is  paid;  but  I 
should  like  to  see  the  landlord's  preferential  claim 
allowed  for  one  year,  and  that  the  rent  might  be 
in  arrear  a  year,  so  that  it  would  be  giving  him 
a  year's  claim  after  the  rent  was  due ;  for  instance, 
the  landlord  should  have  a  preferential  claim  for 
the  rent  due  for  the  year  ending  last  Michaelmas 
until  next  Michaelmas. 

2628.  Would  you  prefer  that  to  the  total  abo- 
lition of  the  law  of  distress  ? — Yes,  certainly, 

2629.  You  are  not  in  favour  of  the  total  abo- 
lition of  the  law  of  distress? — Very  far  from  it. 

2630.  Have  you  heard  the  matter  discubbed 
in  your  neighbourhood  ? — I  have. 

2631.  Is  there  a  difference  of  opinion  upon  it 
amongst  farmers? — Scarcely  any;  it  has  been 
discussed  lately  by  the  principal  two  societies 
representing  the  farming  community  in  West 
Suffolk,  the  Chamber  of  Agriculture,  and  the 
Ixworth  Farmers'  Club,  and  they  unanimously 
came  to  the  conclusion  that  it  would  be  very- 
adverse  to  the  farming  interest  to  abolish  the  law 
entirely. 

2632.  Upon  what  grounds? — The  principal 
pounds  are  that  it  gives  the  landlord  secunty 
lor  his  rent  in  the  least  objectionable  way  to  the 
tenant. 

2633.  Is  it  not  an  objectionable  mode  to  the 
tenant  that  a  landlord  can  come  and  seize  at  any 
time  any  part  of  the  tenant's  property  ? — I  take 
it  that  the  landlord  must  have  security  for  his 
rent,  and  I  take  it  that  he  will  have  security  for 
his  rent  if  the  law  of  distress  is  abolished ;  he 
would  be  obliged  to  take  some  means  to  get  se- 
curity, and  as  I  said  before,  I  can  see  no  means 
which  would  be  so  little  objectionable  to  the 
tenant  as  the  present 

2634.  You  mentioned  before  that  you  did  not 
see  that  two  parties  ought  to  be  allowed  to  make 
a  contract  which  was  prejudicial  to  a  third  party ; 
is  a  contract  by  whicn  this  law  of  distress  can  be 
levied  not  prejudicial  to  a  third  party  ? — I  do  not 
think  it  is. 

Q  3  *26^.  la       T 

Digitized  by  VnOOQ IC 


12(; 


MI19UTES  OF   EVIDBNCB   TAKEN   BBFOBfi   THE 


15  May  1882.] 


Mr.  Maittibld. 


[  Continued. 


Chairman — continued. 

2635.  Is  it  not  prejudicial  to  the  other  credi- 
tors that  this  right  of  distress  exists  ? — I  do  not 
think  it  is. 

2636.  Does  the  law  of  distress  limit  the  credit 
jf  the  tenant  ?— No. 

2637.  Does  it  or  does  it  not  affect  his  credit  in 
this  way,  that  if  the  other  creditors  know  that  the 
landlord  can  come  in  and  put  in  a  distress^  their 
claims  would  be  damaged  by  it? — In  practice  it 
does  not. 

2638.  Are  the  Committee  to  understand  by 
that  that  jom  thmk  that  the  fanners  eet  as  much 
credit  as  is  expedient  for  them,  and  as  much  as 
they  wish? — No,  I  do  not  say  that  at  all,  for 
many  of  them  would  be  very  glad  to  ^et  more. 

2639.  Do  they  get  as  much  as  is  expedient  in  the 
public  interest? — Some  of  them ;  some  of  them 
do  not. 

2640.  If  the  law  of  distress  were  abolished  to* 
morrow,  would  it  not  be  as  safe  to  lend  a  tenant 
money  then  as  it  is  now? — No. 

2641.  Then  you  do  not  consider  that  the  exist- 
ence of  a  landlord's  right  of  distress  operates  pre- 
judicially to  the  other  creditors? — ^Very  little, 
if  any. 

2642.  But  supposing  that  creditors  got  a  pre- 
ferential right,  and  the  landlord  had  not  got  it, 
would  not  that  be  detrimental  to  the  landlord  ? — 
Certainly. 

2643.  Then,  what  is  the  distinction  between 
them  ? — There  is  a  great  difference,  because  the 
landlord  lets  his  farm  probably  upon  a  term  of 
years  or  for  a  year's  notice.  The  tradesman  has 
the  means  of  knowing  whether  a  tenant  is  solvent, 
and  he  can  limit  his  credit  to  a  very  short  period, 
and,  in  fact,  he  may  refuse  it  altogether,  whereas, 
if  a  tenant  is  in  possession  of  a  farm,  the  landlord 
cannot  recover  the  farm  unless  he  gives  12 
months'  notice. 

2644.  Then,  it  is  the  length  of  the  contract 
existing  between  landlord  and  tenant  which  you 
think  makes  the  difference  ? — I  do  think  so. 

2645.  In  the  case  of  a  yearly  tenancy,  what 
do  you  say  ? — In  the  case  ot  a  yearly  tenancy  the 
least  notice  that  a  tenant  must  have  is  a  vear, 
and  it  may  be  nearly  two  years  before  the  land- 
lord can  get  his  tenant  out. 

2646.  It  is  the  iaoxQ  complicated  relationship 
between  the  landlord  and  the  tenant  which  makes 
it  more  necessary  for  the  landlord  to  have  this 
protection  than  in  simpler  operations  of  busi- 
ness ? — Yes,  that  is  xnj  view  ;  it  is  owing  to  the 
peculiar  position  in  which  the  landlord  stands. 

2647.  Supposing  that  the  law  of  distress  were 
abolished,  what  steps  do  you  think  that  a  land- 
lord would  take  to  secure  his  rent  ? — He  must 
either  hare  a  bill  of  sale,  or  he  must  have  the  rent 
paid  beforehand,  or  he  must  have  a  joint  security. 

2648.  In  that  way,  therefore,  the  landlord 
would  simply  trust  the  tenant  ?--Certainly  not ; 
I  do  not  see  why  a  landlord  should  any  more  than 
anybody  else.  I  do  not  see  why  a  landlord  should 
be  without  security  for  his  money. 

2649.  But  others,  too,  deal  with  tenants  with- 
out security  for  their  money,  do  they  not  ? — They 
do  to  a  certain  extent,  but  they  have  the  option 
whether  they  will  deal  with  the  tenant  or  not ; 
they  can  make  terms  with  inm,  and  if  he  does  not 
come  up  to  the  terms  of  the  agreement,,  they  can 


CAainwayi— <H)ntinued. 
put  the  law  in  motion  at  once,  which  the  landlord 
cannot  do  ;  and  therefore  it  appears  to  me  that 
they  are  not  in  the  same  position. 

2650.  And  you  believe,  therefore,  that  the 
landlord  would  take  security,  and  would  not  look 
to  the  general  position  of  the  tenant,  and  see 
whether  he  had  got  suflScient  capital  for  conduct- 
ing his  business? — A  kndlord  would  have  no 
better  means  of  knowing  whether  a  tenant  has 
sufficient  capital  than  a  trader  who  deals  with  him. 

2651.  But  would  not  the  abolition  of  the  law 
of  distress  tend  to  make  landlords  more  careful 
in  the  selection  of  their  tenants  I — They  would 
be  as  careful  as  they  could,  but  I  do  not  think 
that  they  would  be  satisfied  without  security. 

2652.  Do  you  think  that  the  ajbdition  of  the 
law  of  distress  would  tend  to  drive  the  small 
farmers  out  of  the  trade?— I  do  think  so;  I  think 
that  small  farms  would  become  even  more  rapidly 
absorbed  than  they  are  now. 

2653.  And  then  the  demand  for  small  farms 
would  be  diminished,  would  it  not  ?— The  demand 
for  small  farms  would ;  it  would  be  much  harder 
work  for  a  small  farmer  to  rise. 

2654.  \Vould  it  lower  the  rents  ?— -That  is  im- 
possible to  say ;  my  experience  is  this,  that  when 
ntrming  has  gone  on  well  there  were  a  great 
number  of  eligible  tenants,  men  of  capital,  to  take 
farms  at  very  high  rents,  whereas  at  the  present 
time  nobody  can  be  got  to  take  them.  When 
farming  goes  well  again,  there  wiU  be  as  much 
competition  as  there  was  before,  whether  the  law 
of  distress  exists  or  not« 

Mr.  Bidden. 

2655.  You  spoke  about  a  distress  being  put  in 
in  a  case  which  you  said  was  a  very  hard  case ; 
have  you,  as  trustee,  a  copy  ot  the  account  ? — I 
find  tliat  I  never  had  the  details  of  the  account, 
but  I  have  a  letter  before  me  which  says  that  the 
amount  was  more  than  20/.  My  own  impression 
is  that  28  /.  was  the  expense  of  the  distress,  but  I 
have  not  it  heie. 

2656.  You  paid  it  off  directly,  did  you  not  ? — 
Yes,  I  paid  it  off  immediately. 

2657.  And  in  that  case  there  was  a  great  sacri- 
fice of  property  which  ought  to  have  gone  to  the 
creditors  ? — Yes. 

2658.  After  the  claim  of  the  landlord  had  been 
paid  ? — After  all  his  rent  had  been  paid. 

2659.  There  would   then  be   sufficient,  after 

Eaying  the  damage,  from  the  tenant  not  fulfilling 
is  lease  ?—  Yes. 

2660.  But  still  the  creditors  ffot  nothing?— 
The  creditors  got  nothing,  and  uie  landlord,  or 
his  a? ent,  or  his  sub-agent,  got  a  great  deal  more 
than  ne  ought  to  have  had. 

2661.  Can  you  tell  the  Committee  about  what 
the  valuation  was  of  what  was  left  on  the  farm  ? 
—The  valuation  was  982  /.  14  s, 

2662.  And  the  landlord's  claim  was  what  ? — 
The  landlord's  claim  was  about  300  /. 

2663.  You  contested  that  case  in  a  court  of 
law,  did  you  not  ? — Yes. 

2664.  But  you  found  that  the  law  was  in  favour 
of  the  landlord,  by  which  he  took  possession  of 
everything  and  accounted  for  nothing  ? — Yes. 

2665.  Did  he  not  put  in  a  distress  when  all  this 
money  was  on  the  farm?— Yes. 

2666.  You 
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2666.  You  occupied  your  farm  brfore  you 
bought  it,  did  you  not?— No,  I  have  occupied 
other  farms  in  Suffolk. 

2667.  You  have  been  a  tenant  farmer,  have 
you  not,  the  greater  part  of  your  life  ? — Yes. 

2668.  You  alluded  to  the  Ixworth  Farmers' 
Club  ;  is  not  that  club  composed  of  very  inde- 
pendent and  outspoken  farmers  ? — I  know  of 
none  more  so  anywhere. 

2669.  And  they  were  pretty  well  unanimous 
in  the  opinion  that  the  law  should  be  reducisd  to, 
what? — To  one  year ;  it  was  practically  unanimous 
that  it  should  be  one  year,  although  a  certain 
number  wished  it  to  be  two  years. 

2670.  You  were  the  chairman  of  the  club  that 
night,  were  you  not?— Mr.  Thcwmhill,  m.p.,  was; 
I  was  of  the  previous  meeting. 

2671.  Do  you  know  of  any  abuse  of  the  law 
where  a  landlord  claimed  for  six  years'  rent,  and 
cleared  the  entire  farm  by  distress  ? — I  remember 
the  case  that  you  are  thinking  of,  but  the  dis- 
traint was  not  for  six  years,  it  was  for  three 
years,  and  the  three  years  took  the  whole  of  it. 
That  is  not  the  only  case  that  I  know  of  where 
a  landlord  has  taken  the  whole  fox  two  or  three 
years'  rent ;  he  look  the  whole,  and  there  was 
nothing  left  for  the  other  creditors. 

2672.  You  used  to  be  a  steam-ensine  pro* 
prietor;  can  you  tell  me,  when  people  cannot 
find  the  mone^  for  payment,  what  is  tne  eeneral 
course  ?— The  implement  makers  generally  have 
a  very  good  way  of  protecting  themselves  by  an 
agreement  something  like  this,  which  I  have  here. 
In  fact,  I  have  two  agreements  which  illustrate 
the  practice ;  one  is  an  agreement  for  the  hire 
of  a  domestic  sewing  machine^  and  another  is  for 
the  hire  and  rent  of  a  steam  threshing  machine 
and  its  appurtenances,  which  agreement  I  beg  to 
put  in  {delivering  in  the  same).  I  produce  this 
in  order  to  show  that  the  traders  have  the  power 
to  protect  themselves.  In  the  case  of  the  thresh- 
ing-machine agreement  the  full  price  is  charged ; 
a  certain  sum  of  money  is  paid  down,  and  the 
remainder  is  paid  by  intalments ;  the  interest  upon 
the  unpaid  instalments  is  added  to  the  debt,  and 
in  case  of  bankruptcy  or  anything  of  that  sort, 
the  machine  falls  back  to  the  maker,  who  is  said 
to  be  the  maker  and  owner ;  but  if  all  the  condi- 
tions are  carried  out,  the  buyer  receives  at  the  end 
of  the  term  the  whole  apparatus  for  the  sum  of  5  s. 

2673.  If  he  fails,  does  the  machine  become  then 
sacrificed  ? — If  he  fails,  it  goes  back  to  the  maker 
and  owner. 

Sir  Masset/  Lcpes, 

2674.  If  he  fails  in  paying  all  these  instalments  ? 
— Yes  ;  directly  he  ceases  to  perform  his  part  of 
the  contract,  the  machine  goes  back  to  the  maker. 

2675.  Will  you  kindly  tell  us  the  amount  of 
money  that  was  paid  down  for  the  machine  as  the 
first  instalment?— That  is  according  to  the  bar- 
gain that  is  made. 

2676.  In  this  particular  case,  how  much  was 
It  ? — I  have  a  blank  form  by  me,  but  I  may  say 
that  the  usual  practice  is  to  pay  down,  per- 
haps, 100/.,  and  the  rest  so  much  a  quarter. 

2677.  And  interest  has  to  be  added  to  their 
payments  for  the  machine  ?— Yes. 

0.82. 


Chairman, 

2678.  Is  that  an  agreement  which  is  made  in 
order  to  protect  the  seller  against  the  operation 
of  the  law  of  distress?— Against  the  other 
creditors ;  against  everybody  else. 

Sir  Massey  Lopes, 

2679.  It  is  a  preferential  claim  ?— Yes ;  it  is  a 
preferential  claim,  as  I  take  it. 

Mr.  Biddell 

2680.  Are  you  aware  that  a  landlord  can  get 
his  rent,  although  there  may  be  a  far  greater 
amount  due  to  his  tenant  in  the  shape  of  valua- 
tion?—Yes. 

2681.  Is  not  it  a  general  feeling  that  there 
ought  to  be  a  change  m  the  law  in  that  respect  ? 
— I  do  not  know.     I  do  not  think  so. 

2682.  You  do  not  think  that  the  tenant  ought 
to  have  power  to  set  a  part  of  the  valuaticm  off 
against  the  rent?— You  cannot  tell  what  is  the 
amount  of  valuation. 

2683.  But  if  that  could  be  determined,  do  you 
think  it  would  be  desirable  that  it  should  be  so? 
— Yes,  if  it  could  be  determined,  of  course  the 
valuation  should  stand  as  so  much  rent 

2684.  Have  you  ever  seen  Mr.  Holland's  Bill 
about  takinff  in  stock  on  farms  ? — Yes. 

2685.  What  is  your  opinion  of  it  ? — I  think 
that  Mr.  Holland's  idea  is  that  notice  of  doing  it 
should  be  given  to  the  landlord. 

2686.  Do  not  you  think  that  that  would  injure 
the  tenant  and  rather  expose  the  tenant's  affairs 
to  the  landlord  ?— But  I  look  upon  the  agist- 
ment of  stock  as  a  very  critical  and  delicate 
business.  If  the  stock  of  a  third  party  is 
exempted  from  the  operation  of  the  law  of  dis- 
tress, it  would  put  everybody  else  in  a  worse 
position.  Other  creditors  will  see  a  man's  farm 
full  of  stock  and  will  think  that  he  is  in  a  better 
position  than  he  is.  And,  again,  the  person  who 
sells  cake  and  com,  if  he  saw  plenty  of  stock 
upon  the  farm,  would  not  hesitate  to  furnish  cake 
and  com  to  him  ;  whereas,  if  they  were  another 
party's  than  the  farmer's,  it  would  put  the  person 
who  supplied  the  cake  in  a  much  worse  position 
than  he  is  in  at  present.  It  seems  to  me  liutt  the 
owner  of  the  stock  would  be  protected  a  great  deal 
more  than  everybody  else.  I  have  seen  several 
cases  of  a  doubtful  kind.  In  one  case  in  the  parish 
of  Ixworth  there  was  some  stock  upon  a  farm 
which  I  always  thought  belonged  to  the  tenant, 
which  the  tenant  really  had  agreed  to  pay  for,  and 
would  have  paid  for  if  he  had  not  been  pulled  up ; 
but  when  he  found  himself  in  difficulties  he  gave 
notice  to  the  dealer  of  whom  he  purchased  the  stock 
and  they  were  got  away,  and  I  believe  that  in  most 
cases  the  dealer  who  supplies  the  stock  is  apprised 
of  it  beforehand,  and  the  stock  are  got  away. 

2687.  A  great  many  farmers  feed  their  stock 
on  other  people's  land,  and  they  could  do  the 
same  in  that  case  ? — Yes. 

2688.  Do  not  you  think  it  is  a  very  hard  thing 
for  them  that  they  cannot  buy  feed  without  the 
danger  of  their  stock  being  sold  ?— I  do  think  so, 
but  It  appears  to  me  to  be  surrounded  with  diffi- 
culties. I,  have  refused  feed  myself  upcai  a  fiurm 
because  I  dared  not  send  my  stock. 

2689.  Consequently   a   poor  man  who  is   a 
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Mr.  Birfrf<?W— continued. 

tenant  is  unable  to  make  the  most  of  his  feed, 
because  of  this  law  ;  very  often  he  cannot  make 
as  good  a  price  of  it,  because  if  his  credit  is  a  little 
doubtful  people  will  not  buy  his  feed  ? — That  is 
eo ;  but  on  the  other  hand,  if  he  was  in  collusion 
with  a  dealer,  he  could  fill  his  farm  with  stock 
and  could  make  a  good  profit  of  it,  and  laugh  at 
everybody  else. 

« 26*90.  JDo  not  you  think  that  in  such  a  case  as 
that  there  ought  to  be  a  cheap  and  ready  means 
of  investigating  the  title  to  the  stock  ? — I  think 

80. 

2691.  If  there  was  a  means  before  the  county 
court  judge  for  instance,  of  investigatinff  the 
ownership  of  that  stock,  do  not  you  think  that 
some  sucn  scheme  as  that  would  meet  the  case  ? 
— Yes,  I  think  that  would  be  very  desirable ; 
the  only  diflBculty  I  see  is  in  the  case  of  doubtful 
transactions. 

2692.  Do  not  you  think  that  under  Mr.  Hol- 
land's Bill  it  would  be  injurious  to  a  tenant  to 
find  a  third  party  has  written  to  his  landlord  to 
say,  **  The  stock  on  your  tenant's  farm  is  mine  "? 
— There  is  no  doubt  about  that;  but  still,  on 
the  other  hand,  if  you  take  the  case  of  a  farm 
that  is  all  grass,  if  the  stock  would  be  exempted 
in  that  way,  I  do  not  see  how  the  landlord  could 
make  good  his  claim. 

2693.  Still,  if  we  gave  the  landlord  power  to 
take  all  the  money  which  could  be  paid  for  the 
feed  from  the  very  first  day  that  the  stock  went 
there,  he  would  be  having  all  the  produce  of  the 
land  ?— Yes. 

2694.  Do  you  think  that  he  ought  to  claim 
more  than  that? — No,  I  do  not;  you  could  tell  to 
whom  the  stock  belonged  if  you  could  get  over 
the  difficulty  as  to  the  real  owner  of  the  stock. 

2695.  In  that  case  which  you  mentioned,  you 
paid  the  costs  directly,  did  you  not? — Yes, 
upwards  of  20  /.  I  have  here  the  whole  of  the 
printed  history  of  the  case,  if  the  Committee 
would  like  to  see  it. 

Mr.  Cropper. 

2696.  I  think  you  said  that  you  have  seen 
various  illustrations  of  the  working  of  the  law  of 
distress  in  your  own  neighbourhood  ? — Yes. 

2697.  And  you  thought  that  it  acted  unfairly, 
because  of  the  great  length  of  time  for  which  a 
landlord  could  distrain  ? — Yes. 

2698.  But  you  said  you  thought  that  if  it  was 
allowed  for  one  year  only,  it  would  be  fair?— Yes, 
I  did. 

2699.  In  those  cases  in  which  the  law  of  distress 
has  been  active,  and  where  the  tenant  has  gone 
out  a  bankrupt,  has  the  landlord  found  his  land 
injured,  as  well  run  the  risk  of  losing  his  rent  ? — 
No,  not  permanently  injured. 

2700.  Then  the  next  tenant  would  come  in,  and 
find  it  just  in  as  good  condition  ? — I  do  not  sup- 
pose he  would  leave  the  farm  in  a  better  condition 
than  any  other  needy  tenant ;  neither  would  it 
be  any  worse. 

2701.  It  has  been  stated  by  other  witnesses 
that  tenants  going  out  bankrupt  freauently  left 
the  land  in  such  a  bad  condition  that  the  landlord 
really  sulfered  more  than  even  he  would  have 
sufiTered  by  the  loss  of  his  rent;  I  presume  that  you 
would  not  agree  with  that? — I  do  not  think  so. 


Mr.  Crofiper— continued. 

2702.  Do  you  think,  as  was  put  by  the  Right 
honourable  Chairman,  that  it  is  the  complicated 
relations  between  landlord  and  tenant  which 
require  a  different  bargain  and  different  powers 
from  that  which  would  obtain  with  other  cre- 
ditors?— I  tKink  that  the  peculiar  conditions, 
rather  than  the  complicated  relations,  require 
that  the  landlord  should  be  protected. 

2703.  That  is  because  tne  landlord  has  no- 
power  of  re-entry,  for  one  thing  ? — Exactly  so. 

2704.  And  because  the  creditor  has  a  choice 
which  the  landlord  has  not,  whether  he  will  trust 
the  tenant  or  not? — Yes,  quite  so;  I  think  it 
would  be  more  injurious  to  the  tenant  than  to 
the  landlord  to  abolish  the  law  of  distress. 

2705.  Are  there  small  tenants  in  your  part  of 
the  country  ? — Mine  is  principally  a  neighbour- 
hood of  large  farms,  but  1  have  lived  in  a 
neighbourhood  where  the  majority  were  smaU 
farms. 

2706.  In  that  case,  did  you  find  more  rent  in- 
arrear  among  the  smaller  or  larger  farms? — 
Amon^  the  smaller ;  and  to  my  knowledge,  the 
law  of  distress  has  prevented  many  a  small 
farmer  from  ha\ing  to  give  up  during  the  last 
two  or  three  years. 

2707.  Therefore  you  consider  that  to  the- 
small  farms  this  law  is  a  decided  advantage  ? — 
I  do. 

2708.  And  you  consider  that,  if  it  were  limited 
to  one  year,  a  tradesman  would  be  able  sufficiently 
to  looK  out  for  himself,  because  he  would  not 
have  any  disadvantage  of  which  he  could  com- 
plain ? — I  do  think  so. 

Mr.  Howard. 

2709.  I  believe  you  are  not  a  tenant  farmer  ?* 
—No. 

2710.  Are  you  a  land  valuer  as  well  as  a 
farmer  ? — No ;  I  am  nothing  but  a  farmer  of  my 
own  land.  • 

2711.  You  stated  that  you  have  known  great 
hardship  to  ensue  to  other  creditors  under  the- 
existing  law  ? — Yes. 

2712.  And  you  advocate  the  preferential  right 
of  the  l%ndlord  to  be  limited  to  one  year?~ 
Yes. 

2713.  I  would  ask  you,  would  not  the  same- 
hardship  ensue  to  creditors  if  the  law  were  limited 
to  one  year? — I  think  not. 

2714.  Supposing  the  effects  realised  only  the 
amount  of  rent,  would  it  not  be  so? — In  that  case 
I  think  that  the  other  creditors  would  have  been 
not  so  sharp  as  they  usually  are  in  looking  after 
the  man  that  they  trusted.  I  cannot  imagine 
that  case. 

2715.  Then  the  creditors  would  be  less  sharp 
imder  six  years  than  under  one  year;  is  that 
what  the  Committee  is  to  understand? — I  do  not 
quite  understand  your  question. 

2716.  I  ask  you  whether,  to  use  your  own? 
term,  the  same  hardship  would  not  ensue  to  the 
other  creditors  if  the  law  were  limited  to  12 
months  ? — I  think  not. 

2717.  You  say  that  the  creditors  would  not  be 
so  sharp  as  you  take  them  to  be ;  but,  putting 
sharpness  out  of  the  question,  I  ask  you,  sup- 
posiDg  the  law  were  limited  to  12  months,  would 
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Mr.  Howard — continued. 

the  same  hardship  ensue  to  the  other  creditors  ? 
— I  think  not 

2718.  How  do  you  propose  to  show  that  in 
cases  where  the  effects,  as  is  often  the  case,  do 
not  amount  to  more  than  the  rent  due  ? — I  have 
never  met  with  a  case  of  bankruptcy  in  farming 
where  the  assets  were  so  little  as  only  to  amount 
to  one  year's  rent. 

2719.  What  assets  are  there  upon  grass-land  ? 
— Not  very  much,  I  should  think.  I  have  no 
acquaintance  with  grass-land ;  mine  is  an  arable 
district. 

2720.  Surely  a  man  of  your  long  experience 
must  know  something  about  grass-land;  what 
security  has  an  owner  of  grass-land  ? — Only  the 
haystacks. 

2721.  If  there  be  no  haystacks? — Then  he 
may  not  secure  his  rent. 

2722.  Then  the  only  security  which  he  has 
arises  from  the  fact  of  there  being  no  haystacks 
on  the  land?  —  And  there  would  be  valua- 
tion. 

2723.  But  that  is  the  only  security  which  the 
owner  of  grass-land  has  for  his  rent  ? — I  should 
think,  in  all  probability,  the  owner  of  grass-land 
takes  some  other  security  besides. 

2724.  Do  you  know  of  any  case  in  which  that 
has  been  done? — I  do  not,  because  I  do  not 
know  of  cases  where  farms  are  simply  grass- 
land. 

2725.  Seeing  that  a  tenant  has  the  power  to 
drive  off  his  live  stock  at  any  hour  or  any  day, 
the  only  securitv  which  the  owner  of  the  grass- 
land has  is  the  fact  of  there  being  the  haystack, 
as  you  stated  just  now ;  are  the  Committee  to 
understand  that  to  be  your  opinion? — There 
might  not  even  be  a  haystack. 

2726.  Then  he  would  be  absolutely  without 
security,  in  the  absence  of  a  haystack  ? — The 
landlord  might  then  have  a  joint  tenancy,  where 
there  would  be  two  or  three  answerable  for  the 
rent. 

2728.  Have  you  ever  known  any  case  of  the 
tenancy  of  grass-land  held  upon  that  principle  ? 
— No  ;  but  I  have  known  tenancies  of  other 
lands  where  two  or  three  people  have  been  re- 
sponsible for  the  rent,  and  that  might  possibly  be 
the  case  with  grass-lands. 

2729.  You  stated  that  of  all  people  in  the 
world  you  did  not  see  why  a  landlord  should  be 
without  security ;  can  you  give  the  Committee 
any  reason  why  the  State  should  give,  of  all  people 
in  the  world,  security  to  perhaps  the  richest  and 
most  opulent  class  ? — It  may  be  the  richest  and 
most  opulent  class,  but  it  is  a  class  that  gets  the 
least  interest  for  their  money. 

2730.  That  is  tjie  reason,  is  it,  why  you  think 
that  the  State  should  give  them  a  guarantee  ? — 
I  think  it  is  beneficial  to  the  State  in  other  ways ; 
I  think  that  the  law  of  distress  tends  to  the  better 
cultivation  of  the  land. 

2731.  In  what  way? — It  keeps  many  people 
farming,  perhaps,  whose  only  want  is  money.  I 
have  heard  a  great  deal  about  men  of  straw,  but 
a  man  of  straw  is  not  a  man  who  has  a  thorough 
knowledge  of  his  business,  and  is  of  good  cha- 
racter ;  and  whose  only  drawback  is  shortness  of 
capital ;  but  very  often  a  man  who  has  money 
does  not  understand  his  business ;  he  is  the  man 
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who  makes  most  mistakes,  and  is  the  most  likely 
to  be  a  man  of  straw.  I  believe  it  is  for  the 
benefit  of  the  country  at  large  that  practical  men 
of  small  means  should  be  encouraged  to  rise  in 
the  social  scale,  and  to  rise  in  the  larming  scale. 

2732.  There  are  a  great  many  farmers  in 
Suffolk  men  of  capital,  are  there  not? — Yes, 
there  are. 

2733.  Are  they  all  rich  farmers  ? — Not  all  of 
them. 

2734.  As  a  rule  they  are,  are  they  not  ? — I  do 
not  know  that. 

2735.  There  are  many  of  them  the  best  farmers 
in  £ngland  ? — Many  large  farms  are  farmed  quite 
as  well  as  small  ones. 

2736.  Are  not  men  of  capital  in  the  county 
of  Suffolk  the  best  class  of  farmers? — Yes;  but 
there  are  some  men  such  as  I  described  before 
who  are  equally  good,  and  who  but  for  the  law  of 
distress  would  not  be  farmers  at  all. 

2737.  You  have  put  in  a  blank  form  without 
any  names.  I  understood  you,  when  you  first 
introduced  it,  that  you  had  an  agreement  for  a 
sewing  machine  and  an  agreement  for  the  hire  of 
a  steam  threshing  machine  ? — Yes. 

2738.  I  see  nothing  in  it  about  a  steam  thresh- 
ing machine  ? — That  is  a  blank  form  of  agreement 
for  what  is  called  the  hire,  but  is  really  the  pur- 
chase of  a  set  of  steam-threshing  machinery. 

2739.  Who  were  the  maJcers? — I  do  not  think 
I  am  bound  to  answer  that  question. 

2740.  What  has  that  form  got  to  do  with  it  ?— 
It  is  a  blank  form  of  agreement  for  a  steam 
threshing  machine. 

2741.  How  many  machines  have  you  ever 
known  sold  upon  such  terms? — Several. 

2742.  How  many?— I  do  not  know  that  I 
cuuld  prove  that,  because  I  have  not  seen  the 
agreements  and  people,  but  I  am  morally  certain 
about  it. 

2743.  Is  it  not  the  fact  that  every  such  macihine 
must  have  a  plate  conspicuously  afiSxed  to  it  ?  — 
It  says  so  on  the  form,  but  I  have  heard  of  the 
mark  being  actually  upon  the  axle,  which  is 
covered  up  by  the  wheel. 

2744.  Had  this  particular  threshing  machine 
that  plate  on  ? — I  see  by  the  agreement  that  it 
should  have  a  plate  on,  and  in  a  conspicuous 
place. 

2745-6.  You  stated  that  unless  the  instalments 
were  paid,  the  owner  could  take  re-possession 
of  it.  Have  you  ever  known  one  of  those 
machines  go  bacK  to  the  owner  ? — Yes,  I  believe 
I  have  known  of  one  case. 

2747.  Was  this  agreement  registered  ? — I  do 
not  know. 

2748.  You  are  probably  aware  that  unless  re- 
gistered it  is  not  legal  ? — I  am  not  aware  that 
those  are  terms  upon  which  machines  are  sold  ; 
I  have  no  doubt  that  the  registration,  if  any  is 
necessary,  is  done  in  due  course. 

2749.  You  stated,  did  you  not,  that  a  trades- 
man has  a  means  of  knowing  the  solvengr  of  a 
tenant  better  than  the  landowner  ? — Yes,  I  think 
he  has. 

2750.  In  what  way? — Except  in  a  very  few 
cases,  a  man's  circumstances  are  pretty  generally 
known  ;  and  if  a  man  is  two  or  three  years  be- 
hind with  his  rent,  that  is  not  the  only  place 
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where  it  shows  itself  in  a  man's  credit ;   it  is 
known  that  his  credit  is  not  good. 

2751.  You  said  that  a  tradesman  has  the  means 
of  knowing  the  solvency  of  a  tenant  better  than 
a  landlord^  and  I  ask  you  in  what  way  ? — A  land- 
lord is  not  every  day  with  his  tenant  as  a  trader 
is  with  his  customer. 

2752.  Is  it  not  a  fact  that  a  landlord  can  put 
questions  to  a  would-be  tenant  which  no  trades- 
man would  think  of  putting? — I  do  not  know ;  I 
do  not  see  that. 

2753.  You  uphold  the  law  of  distress  upon  the 
ground  of  the  length  of  the  contract  which  a 
landlord  was  compelled  to  enter  into  with  his 
tenant;  but  is  it  not  open  to  a  landholder  to 
enter  into  a  shorter  term  ? — What  I  meant  was 
this,  that  at  the  present  time  one  year's  notice  is 
necessary. 

2754.  Is  that  the  custom  in  Suffolk?— Yes. 
The  Agricultural  Holdings  Act  did  away  with 
the  six  months ;  at  the  present  time  12  months' 
notice  is  necessary,  and  that  12  months'  notice 
must  be  given  previous  to  the  term  when  the 
tenancy  was  entered  upon.  Then  the  tenant 
may  keep  on  for  a  year,  or  he  may  become  bank- 
rupt ;  there  is  no  agreement  can  be  made  that 
would  shorten  the  term. 

2755.  Is  the  Agricultural  Holdings  Act  in 
force  in  Suffolk?— In  places. 

2756.  To  any  great  extent? — No,  not  to  any 
great  extent,  but  I  believe  the  term  of  notice  is 
very  generally  extended. 

2757.  You  stated  that  it  was  a  long  time  be- 
fore a  landlord  could  get  a  tenant  out  of  his  farm 
after  he  became  insolvent  or  embarrassed  ;  is  it 
not  the  fact  that  in  most  agreements  a  clause  is 
inserted  by  which,  in  case  of  non-payment  of 
rent,  the  landlord  reserves  to  himself  the  power 
of  re-entry? — Yes,  he  does,  that  is  the  usual 
form  of  agreement ;  but  I  am  sure  the  landlord 
would  find  himself  in  a  verj^  diflScult  position  if 
he  acted  upon  it,  especially  in  these  hard  times. 

2758.  It  is  a  fact  that  he  makes  an  agreement 
with  such  a  provision  in  it? — Undoubtedly;  if 
the  tenant  does  not  pay  his  rent  at  the  time 
stated,  the  landlord  has  the  power  to  put  the  law 
in  force. 

Mr.  BlennerhassetL 

2759.  In  the  second  of  the  two  cases  to 
which  yeu  referred  at  the  commencement  of 
your  examination  you  said  that  the  landlord  put 
ra  an  unnecessary  distress  ? — Yes. 

276U.  In  what  way  would  the  limitation  of 
distress,  as  suggested  by  you,  have  affected  that 
case  ? — It  would  not  have  affected  it  at  all. 

2761.  You  stated  that  in  your  opinion  the  law 
of  distress  was  advantageous  for  the  tenant ; 
could  you  tell  me  what  is  the  principal  advan- 
tage of  the  law  of  distress  to  the  tenant  ? — It 
enables  the  tenant  to  get  credit;  he  gets  the 
landlord's  credit 

2762.  If  you  limit  the  law  of  distress  to  one 
year,  do  you  not  also  limit,  and  to  a  certain  ex- 
tent do  away  with,  that  advantage  which  the 
tenant  enjoys  under  the  present  law  ? — I  think 
there  should  be  a  limit. 

2763.  But  you  say  that  the  principal  advan- 
tage to  the  tenant  in  the  law  of  distress  is  the 
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credit  which  he  eets  from  his  landlord,  therefore 
I  suppose  you  think  that  the  landlord  has  a  pro- 
tection in  allowing  the  tenant  to  remain  in 
arrear? — Yes,  and  I  think  there  should  be  a 
limit  to  that. 

2764.  But  although  you  may  think  that  there 
should  be  a  limit,  still  I  suppose  you  admit  that 
if  you  do  limit  the  right  of  distress  to  one  year, 
^ou  also  limit  the  advantage  that  the  tenant  en- 
joys under  the  present  law  ? — Yes. 

2765.  Therefore  your  proposed  limitation  of 
the  law,  whether  it  be  right  or  not,  would  be  a 
limitation  of  the  advantage  which  the  tenant  at 
present  enjoys  in  that  respect  ?— Yes.  Why  I 
wish  to  limit  it  at  all  is  that  the  other  creditors 
should  not  suffer  unfairly. 

2766.  No  doubt  you  are  aware  that  in  all 
cases^  of  ordinary  debt  there  is  a  right  of  set-off; 
that  is  to  say,  if  one  man  owes  a  debt  to  another 
man  who  is  mdebted  to  him,  the  one  debt  may  be 
set  off  against  the  other  ? — Yes. 

2767.  Is  that  the  case  in  all  business  trans- 
actions ? — I  think  so. 

2768.  The  law  of  distress  is  the  only  excep- 
tion, is  it  not? — Yes;  I  stated  so  in  answer 
to  Mr.  Bidden. 

2769.  The  law  of  distress  leaves  no  right  of 
set-off;  that  is  to  say,  if  a  considerable  sum  of 
money  was  due  to  the  tenant  on  a  valuation, 
he  could  not  set  that  off  against  the  claim  to 
rent? — I  .do  not  know  that  he  could;  I  am 
not  sure  upon  that  point. 

2770.  If  it  is  so,  then  the  law  of  distress  is 
entirely  different  from  the  law  in  the  case  of  all 
other  debts  where  there  is  a  right  of  set-off? — 
But  when  the  settlement  takes  place  there  would 
be  a  set-off. 

2771.  But  not  in  the  first  instano-e? — No. 

2772.  You  think  that  as  regards  agisted  stook 
it  would  be  exceedingly  diflBcult  to  provide 
against  what  you  have  told  us  you  consider  an 
injustice  without  opening  the  way  to  frauds? — 
I  think  that  would  be  a  difficult  matter. 

Mr.  Fellowes. 

2773.  Could  you  tell  me  when  you  first  heard 
of  any  agitation  about  the  law  of  distress  in  Suf- 
folk?—1  did  not  hear  much  of  it  until  the  case  in 
which  I  was  concerned,  and  which  I  mentioned 
to  the  Committee. 

2774.  How  long  ago  was  that  ?— In  1«79. 

2775.  Do  I  gather  from  you  that  it  is  a  ques- 
tion which  had  excited  but  little  interest  before 
1879  ? — It  had  not  excited  much  attention ;  in- 
deed, but  very  little,  I  may  say. 

2776.  In  your  experience,  can  you  tell  me 
what  sort  of  average  profits  you  should  put  upon 
transactions  in  machinery  ? — I  am  afraia  I  could 
not.  I  could  tell  you  this,  that  there  is  a  very 
great  difference  in  the  price  that  I  could  buy 
machines  at  and  the  price  that  they  would  be 
sold  at  under  that  agreement  which  I  have 
put  in. 

2777.  Should  you  say  20  per  cent.? — More 
than  that. 

2778.  Can  you  tell  me  at  all  what  you  would 
put  as  an  average  percentage  on  landowner's 
capital,  taking  an  average  of  fairly  good  years? — 
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That  would  include  so  many  thii^s,  the  residen- 
tial value  as  well  as  the  letting  yalue^  that  I  could 
scarcely  answer  the  question. 

2779.  Putting  it  as  profit^  what  do  you  suppose 
that  a  landowner's  profit  is  on  his  capital? — That 
yaries  very  much  according  to  the  locality.  I 
should  say  that  there  is  a  good  deal  of  land  in 
Suffolk  which  pays  three  or  four  per  cent. 

2780.  That  is,  you  mean,  in  an  average  good 

J  ear? — Taking  the  average  of  seasons,  good  and 
ad ;  that  is,  the  interest  he  is  receiving  on  his 
capital. 

2781.  I  gather  that  in  your  opinion  it  is  be- 
tween three  and  four  per  cent.  ? — Yes. 

2782.  In  the  case  of  that  form  of  agreement 
which  you  have  put  in,  will  you  tell  the  Commit- 
tee whether  the  interest  paid  on  the  instalments 
is  forfeited  if  it  is  not  paid  when  due  ? — As  I 
read  it,  the  whole  would  be  forfeited. 

27H3.  And  therefore,  if  three  instalments  out 
of  four  were  paid,  and  the  fourth  was  not  paid, 
the  whole  of  tnose  three  instalments,  with  the  in- 
terest accruing,  would  be  forfeited  to  the  seller  ? 
— Yes,  so  I  read  that  agreement. 

2784.  Your  evidence,  I  gather,  has  been  very 
strong  in  favour  of  retaining  the  law  of  distress 
for  the  benefit  of  the  small  l^rmers  ? — Yes. 

2785.  As  regards  that,  have  you  had  many 
cases  under  your  notice  of  small  struggling  men 
who  have  been  largely  benefited  ? — I  have. 

Sir  W.  Hart  Dyke. 

2786 .  With  regard  to  the  landlord's  security,  in 
case  of  the  failure  of  a  tenant  of  grass-land,  I  think 
you  mentioned  that  the  only  security  was  a  stack 
of  hay  being  there  or  not,  but  I  suppose  you  would 
agree,  would  you  not,  that  a  good  landlord  or  a 
good  agent  acting  for  any  lanmord,  would,  in  the 
case  01  the  possible  failure  of  a  tenant,  probably 
take  other  means,  besides  the  stack  of  hay  being 
there,  to  secure  his  rent  in  the  event  of  laihire  ? 
— I  think  he  would  be  justified  in  taking  other 
means. 

2787.  I  think  you  heard  it  stated  just  now  that 
landlords  are  the  richest  and  most  opulent  class  in 
this  country ;  is  that  your  view  of  their  position  at 
this  moment  ?— Not  at  the  present  time, 

2788.  Are  you  aware  ot  any  landlords  at  this 
moment  who  are  living  upon  one-fifth  or  one- sixth 
of  what  their  income  was  four  or  five  years  ago  ? 
— -I  am  aware  that  their  incomes  are  very  much 
reduced. 

2789.  Are  you  not  of  opinion  that  the  fact  of 
landlords  suffering  in  income  pari  passu  with 
tenants  is  a  sign,  in  itself  a  hopeful  one,  as 
regards  the  future  of  agriculture  ?— I  do  not  look 
upon  it  as  a  hopeful  sign  at  all ;  I  would  rather 
see  the  landlords  well  off,  and  the  tenants  too; 
I  may  say  that  the  landlords  have  acted  very 
well  indeed  in  many  coses  in  helping  their 
tenants. 

2790.  With  regard  to  this  blank  form  which 
you  have  handed  in  of  an  agreement  for  a  ma- 
chine, is  not  that  a  form  which  is  in  constant  use 
in  this  country  ? — Yes. 

2791.  Do  you  happen  to  know  any  one  that 
makes  use  of  this  besides  the  one  you  have  re- 
ferred to  ? — I  am  morally  certain  that  they  are 
in  frequent  use  among  many  firms ;  I  can  speak 
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from  nay  own  experience  as  a  buyer  of  steam  ma- 
chines, that  I  could  always  make  very  good  terms, 
indeed  very  much  different  from  tne  published 
prices,  ana  not  only  with  one  firm  but  with 
another. 

Mr.  Rendel 

2792.  I  think  you  said  that  you  were  pre- 
viously in  the  habit  of  letting  out  threshing 
machines  ? — Yes. 

2793.  Your  capital  was,  in  fact,  to  some  extent 
engaged  in  agricultural  machinery? — Yes,  the 
smaller  part  of  it. 

2794.  And  that  capital,  I  understand,  you 
have  transferred  to  the  land  which  you  are  occu- 
pying ?—  Yes ;  I  was  occupying  land  before,  but 
not  so  much  as  I  am  occupying  now. 

2795.  You  have,  in  pomt  of  fact,  transferred 
some  of  the  capital  wnich  you  had  engaged  in 
machinery  to  land  ? — Yes. 

2796.  Did  I  catch  your  answer  accurately 
when  you  said  that  about  20  per  cent,  you  be- 
lieved to  be  realised  as  profit  upon  machmes  ? — 
I  should  say  more,  that  is,  upon  the  list  prices ; 
but  I  cannot  tell  what  the  net  profit  is,  of  course. 

2797.  I  think  you  said,  in  answer  to  a  ques- 
tion put  to  you,  that  you  believed  that  probably 
the  interest  recovered  by  a  landlord  in  tne  shape 
of  rent  on  the  value  of  his  land  was  not  quite 
three  per  cent  ? — I  should  say  not  under  three  per 
cent. ;  from  three  to  four  per  cent.,  except  at  the 
present  time,  which  I  thiuK  that  you  can  scarcely 
take  as  the  normal  state  of  things. 

2798.  Nevertheless,  you  yourself  transferred 
capital  which  was  invested  in  machines  into 
land  ?-^  That  was  when  farming  went  well. 

2799.  With  regard  to  the  form  of  agreement 
which  you  have  handed  in,  I  understand  that  it 
is  severe  in  its  character  ? — I  do  not  know  about 
severity ;  it  sells  a  machine  to  a  needy  man,  a 
man  who  probably  is  of  very  good  character,  and 
a  man  quite  competent  to  manage  the  machine  ; 
but  the  object  of  that  agreement  is  to  take  care 
of  the  maker  and  owner,  which  makes  him  a  pre- 
ferential creditor. 

2800.  The  object  of  your  placing  that  before 
the  Committee  was  to  show  the  manner  in  which 
the  seller  of  a  machine  might  and  did  take  care  of 
himself? — Yes ;  that  is  done,  not  only  in  the  case 
of  steam  threshing  machines,  but  with  other 
machines  as  well  as,  for  instance,  pianos  and 
many  other  articles. 

2801.  Do  you  regard  the  security  obtained  by 
means  of  such  a  form  as  equal  to  the  security  ob- 
tained by  the  landlord  in  the  shape  of  distress  ? 
— 1  should  say  that  no  landlord  would  have  such 
a  stringent  agreement  as  that  with  his  tenants ; 
no  law  would  uphold  such  a  one. 

2802.  Nevertheless,  these  forms  you  believe  to 
be  in  frequent  operation? — I  think  so. 

2803.  Do  you  believe  that  their  existence  is 
injurious  to  the  agricultural  interests? — I  cannot 
say  that. 

2804.  Do  you  consider  that  a  landlord,  in  the 
absence  of  distress,  might  make  as  good  an  ar- 
rangement with  his  tenant  as  the  tenant  now 
accepts  from  the  machine  maker  without  injury 
to  the  agricultural  interest,  because  I  gather 
from  you  that  these  forms  are  in  frequent  use, 
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Mr.  Rendel — continued. 

that  they  are  not  injurious  to  the  agricultural  in- 
terest, and  that  they  6:ive  a  protection  equivalent 
to  that  which  is  given  by  the  law  of  distress  to  the 
landlord  ? — I  think  more  than  equivalent ;  these 
agreements  are  not  in  force  except  with  needy 
men. 

2805.  If  a  maker  supplying  these  machines 
finds  that  he  can  protect  himself,  do  you  con- 
ceive that  it  would  DC  difficult  for  the  landlord  to 
protect  himself  with  equal  security? — I  think  it 
would  be  very  difficult. 

2806.  On  what  ground  ? — He  could  not  frame 
an  agreement  of  that  sort. 

2807.  Machines  may  be  multiplied  to  any  ex- 
tent, may  thev  not? — Yes. 

2808.  But  land  cannot  be  multiplied? — No. 

2809.  But  land  can  be  injured  by  a  tenant,  and 
a  machine  may  be  equally  mjured  by  the  user  of 
it? — That  is  exactly  what  is  provided  against  in 
the  agreement. 

2810.  Then  you  conceive  that,  supposing  the 
law  of  distress  were  abolished,  there  would  be 
difficulty  in  landlords  inducing  tenants  to  accept 
terms  providing,  a  security  equal  to  that  provided 
in  the  form  you  handed  in  ? — I  have  no  doubt 
that  the  effect  would  be  this,  that  the  tenant 
would  have  to  find  security. 

2811.  But  do- you  think  that  it  would  be  in- 
jurious to  the  interests  of  agriculture  were  he  com- 
pelled to  do  it? — I  do  think  so ;  I  think  you  can 
find  no  security  so  little  objectionable  as  the  pre- 
sent. The  only  security  that  you  could  find 
would  be  a  bill  of  sale,  the  rent  paid  before- 
hand, or  a  joint  security  of  two  or  three  other 
persons. 

2812.  Nevertheless,  you  do  not  think  that  form 
of  agreement  injurious  to  the  interests  of  agri- 
culture ? — No,  I  do  not  think  it  is. 

2813.  But  you  think  that  a  similar  form  be- 
tween landlord  and  tenant  would  be  injurious? 
—I  do.  I  do  not  think  that  the  public  would 
ever  allow  it,  or  that  Parliament  would  ever 
entertain  such  a  thing. 

2814.  You  would  not  leave  the  landlord  and 
the  tenant  to  settle  the  matter  between  them- 
selves, as  the  tenant  and  the  machine  maker  now 
do? — I  think  it  is  far  better  for  the  law  to 
settle  it. 

2815.  That  agreement  is  certainly  severe,  is  it 
not? — Yes. 

2816.  Do  you  think  it  would  be  equally  severe 
if  the  law  of  distress  were  abolished? — This 
a^eement  would  be  held  in  force  just  the  same ; 
£at  would  make  no  difference  to  it. 

2817.  Then  you  think  that  the  makers  of 
machines  would  be  as  desirous  to  get  such  a 
severe  agreement  from  the  buyers  of  those  ma- 
chines ? — Yes,  I  do.         ^ 

2818.  I  think  you  said  that  previously  you 
had  some  experience  of  small  tenants? — Yes. 

2819.  Have  you  known  them  to  give  bills  of 
sale  ? — Very  few ;  but  that  simply  means  ruin. 

2820.  Have  you  known  executions  put  in  under 
bills  of  sale  ? — Yes,  but  very  rarely  by  a  land- 
lord. 

2821.  Have  you  noticed  the  period  at  which 
executions  under  bills  of  sale  are  levied ;  whether 
it  is  prior  to  the  rent  becoming  due,  or  without 
connection  with  the  falling  due  of  the  rent? — I 
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cannot  call  to  mind  that  a  landlord  ever  lost  his 
rent. 

2«22.  Can  you  call  to  mind  a  case  where  a  bill 
of  sale  havmg  been  obtained  by  an  outside  cre- 
ditor, and  an  execution  under  it  had  also  been 
enforced,  that  has  taken  place  just  prior  to  the 
rent  falling  due  ?— It  may  have  been  so,  but  still 
I  cannot  recollect  a  case  of  the  landlord  losin^y  his 
rent.  ^ 

2823.  Do  you  think  that  an  outside  creditor 
would  be  in  a  hurry  to  do  so,  except  from  the 
fear  that  a  distress  might  be  put  in  ?— I  think 
that  he  would  be  in  more  fear  than  he  is  now, 
because  at  the  present  time  the  outside  creditor 
is  not  in  terror  of  the  landlord,  because  he  knows 
that  he  will  be  indulgent,  and  that  he  will  not 
pounce  down  upon  his  tenant 

2824.  You  have  met  with  cases  in  which  exe- 
cutions have  been  put  in  by  an  outside  creditor ; 
has  that  been  in  consequence  of  anxiety  as  to 
whether  the  tenant's  rent  was  paid  or  not  paid  ? 
— I  have  known  bills  of  sale  executed,  but  I  do 
not  remember  that  it  has  ever  hinged  upon  the 
question  whether  the  rent  has  been  paid  or  not^ 
at  least,  not  within  my  experience. 

Colonel  Brise. 

2825.  With  regard  to  a  question  whidi  the 
honourable  Member  for  Bedfordshire  put  to  you, 
if  one  class  of  creditors  of  the  country  are  at  a 
disadvantage  as  compared  with  some  other  class, 
do  not  you  think  that  it  is  the  duty  of  the  Legis- 
lature to  remedy  that  and  equalise  it?— If  they 
could  do  80,  but  I  do  not  know  how  the  Legisla- 
ture could  remedy  it. 

2826.  Is  it  your  opinion  that  a  landlord  is  at  a 
disadvantage  as  compared  with  other  creditors  in 
the  matter  of  accruing  rent,  and  in  other  ways  ? 
— I  do  not  think  he  is  at  a  disadvantage  now, 
but  I  think  that  he  would  be  certainly  at  dis- 
advantage if  the  law  of  distress  were  abolished. 

2827.  You  have  mentioned  two  or  three  cases 
of  hardship  under  the  present  law,  but  the  chief 
case  which  you  mentioned,  as  it  appears  to  me, 
was  one  in  which  there  would  have  been  no 
hardship  if  the  man  had  not  continued  to  occupy 
the  farm ;  was  that  so  ? — No. 

2828.  I  understood  you  to  say  that  if  the  land- 
lord had  not  chosen  to  keep  possession,  and  had 
allowed  the  other  creditors  to  come  in  after  he 
had  been  paid  his  rent,  there  would  then  have  been 
ample  to  have  paid  everybody? — If  the  landlord 
had  allowed  the  farm  to  be  carried  on  to  the 
following  Michaelmas'  and  then  given  up,  he 
would  have  been  paid  all  his  rent,  and  the  other 
creditors  would  have  got  a  considerable  dividend, 
whereas  they  got  nothing,  because  the  landlord 
claimed  all  there  was  upon  the  farm. 

2829.  Therefore,  we  may  understand  that  the 
hardship  in  that  case  was  more  owing  to  an  arbi- 
trary act  on  the  part  of  the  landlord  than  to  the 
law  of  distress  ? — It  was  an  arbitary  act  of  the 
landlord,  but  it  appears  to  me  that  it  was  the  law 
of  distress  that  allowed  him  to  do  so,  and  that  is. 
what  I  particularly  want  to  see  altered.  I  want 
to  see  it  impossible  for  a  landlord  to  make  an 
absolute  profit  out  of  his  tenant's  bankruptcy. 

2830.  Do  you  think  that  the  abolition  of  the 
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law  of  distress  would  have  altered  the  circum- 
stances in  this  case  ?  —It  certainly  occurred  to 
me  that  it  was  a  seizure  under  the  law  of  dis- 
tress. 

2831.  The  after  proceedings,  as  I  understand 
you,  were  optional  on  the  landlord's  part  ? — The 
landlord  need  not  have  taken  them. 

2832.  But  he  chose  to  do  so  ? — Yes,  he  chose 
to  do  so. 

2833.  You  mentioned  that  you  had  been  the 
owner  of  steam  engines  and  threshing  machines, 
and  that  you  have  had  a  good  deal  of  experience 
of  implement  makers,  and  you  said  that  you 
thought  that  those  implement  makers  were  very 
well  able  to  take  care  of  themselves.  Has  your 
experience  been  with  implement  makers  or  with 
the  agents  of  implement  makers  chiefly  ? — I  have 
dealt  with  implement  makers  themselves  princi- 
pally, but  I  have  had  quite  as  advantageous 
offers  through  agents,  and,  in  fact,  more  so. 

2834.  Do  you  find  that  you  can  make  better 
terms  with  the  agents  of  implement  makers  than 
you  can  with  the  implement  makers  themselves  ? 
— Yes,  with  some  of  them. 

2835.  Are  you  aware  that  the  implement 
makers  allow  a  very  large  per-centage  to  their 
agents  ? — Yes,  I  am.  I  am  aware  also  that  the 
implement  makers  allow  a  very  large  per- 
centage to  their  customers.  Not  long  ago  a 
firicnd  of  mine  was  offered  by  a  large  firm, 
better  terms  than  is  generally  given  to  agents. 
I  believe  the  order  amounted  to  a  wholesale 
order. 

2836.  Have  you  ever  found  that  you  can  get 
better  terms  from  the  agents  than  you  can  from 
the  implement  makers  themeelves? — 1  cannot 
say  that  1  have  tried  both  for  the  same  article. 

2837.  You  did  not  say  what  per-centage  you 
would  put  the  profits  of  implement  makers  •at, 
but  you  said  it  was  considerably  over  20  per 
cent. ;  would  you  consider  that  a  very  large 
profit  ? — I  could  not  say  what  the  profits  of  im- 
plement makers  are.  1  only  know  the  difference 
that  can  be  made  between  cash  and  credit  or  the 
list  price ;  as  to  what  the  net  profits  are  I  do 
not  know. 

2838.  As  an  owner  of  threshing  machines  for 
some  considerable  time,  have  you  ever  had  any  of 
them  seized  by  the  law  of  distress  ? — No.  I  have 
had  a  very  long  and  very  large  experience,  but  I 
have  never  had  a  seizure.  I  must  say  this,  that  I 
think  that  steam  threshing  machines  and  steam 
ploughs  should  be  exempt  from  seizure ;  but  I 
think  that  ordinary  agricultural  implements  ought 
to  be  exempted. 

2839.  I  see  in  that  agreement  which  you  put 
in  the  implement  makers  call  themselves  the 
owners  of  the  machine,  and  they  put  the  word 
**  owner  "  on  the  machine  ? — Yes. 

2840.  Do  you  put  the  word  "  owner "  on  the 
machines  that  you  let  out  ? — I  never  put  any- 
thing on. 

2841.  If  they  had  the  word  "  owner  "  on  them, 
would  that  prevent  their  being  seized  in  case 
of  putting  in  force  the  law  of  distress  ? — I  do 
not  know;  I  never  knew  of  one  seized. 

2842.  You  also  have  had  experience  as  a 
manure  buyer  ?  —  Yes  ;  my  experience  with 
regard  to  manure  merchants  is  very  similar  to 
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that  of  implement  makers,  that  they  make  a 
good  difference  between  cash  and  credit. 

2843.  You  heard  the  evidence  of  a  gentleman 
who  was  a  manure  merchant,  and  who  was 
chairman  of  the  Lincolnshire  Manure  Company ; 
he  said  that  he  had  never  known  of  any  losses 
directly  caused  by  the  law  of  distress;  have  you 
ever  known  any  instances  of  manure  merchants 
incurring  losses  on  that  account? — I  have. 
Manure  merchants  were  among  the  creditors  in 
the  case  I  mentioned,  and  that  is  what  makes  me 
advocate  the  limitation  of  the  time  to  one  year. 

2844.  But  do  not  you  think  that  the  manure 
merchants  are  as  well  able  to  protect  themselves 
as  the  implement  makers  ? — I  do  not  think  they 
are. 

Sir  Gabriel  Goldney. 

2845.  This  agreement  which  you  have  pro- 
duced is  practically  similar,  is  it  not,  to  the 
form  of  the  Wagon  Company's  agreement? — I 
have  no  doubt  it  is  so,  but  I  have  never  seen  the 
Wagon  Company's  agreement.  I  know  that 
similar  agreements  are  in  force. 

2846.  The  wagons  that  are  let  out  on  different 
lines  are  paid  for  by  instalments,  and  if  the  in- 
stalments fail  they  have  a  right  to  take  the 
wagons  and  forfeit  the  other  instalments  ;  that  is 
the  principle  of  the  agreement^  is  it  not? — 
Yes. 

2847.  And  that  agreement  was  regularly 
settled  by  counsel ?— xes. 

2848.  The  honourable  Member  for  Bedford- 
shire asked  you  if  it  was  not  common  in  agree- 
ments and  leases  to  have  the  power  of  re-entry 
to  which  you  asserted;  but  a  landlord  cannot 
go  and  take  forcible  possession  of  his  land,  if  he 
only  wishes  to  put  the  power  of  re-entry  into 
operation,  he  must  do  it  by  action  of  law  } — 
X  es. 

2849.  He  cannot  go  and  take  his  land  back  in 
the  same  way  as  you  can  go  and  take  your  ma- 
chine, for  instance  ?  —  I  do  not  suppose  he 
could. 

2850.  All  that  might  involve,  and  does  involve, 
a  long  period  of  time  ? — Yes. 

2851.  As  regards  the  question  of  set-off  and 
valuation,  that  may  take  place  at  any  time,  but 
you  may  do  the  valuation  at  the  termination  of 
the  re-entry  ? — Yes. 

2852.  If  the  tenancy  was  by  lease,  the  rent 
would  accrue  from  time  to  time  without  any 
power  of  going  into  the  question  of  valuation  ? — 
Yes. 

2853.  Another  question  has  been  asked  you 
why  there  should  be  any  distinction  between  an 
ordinary  creditor  and  a  landlord ;  the  landlord 
parts  with  his  land,  does  he  not  ? — Yes. 

2854.  The  honourable  Member  for  Bedford- 
shire intimated  to  you  that  a  prudent  landlord 
would  make  inquiries  as  to  the  tenant's  solvency, 
and  so  forth ;  supposing  a  prudent  landlord  does 
make  inquiry,  as  most  men  or  their  agents  do 
previous  to  accepting  a  tenant,  and  supposing  the 
tenant  dies,  and  his  estate  is  wound  up  or  admi- 
nistered in  the  ordinarv  way,  so  that  every  creditor 
gets  paid,  the  landlord  then  has  a  new  tenant, 
that  is,  the  executor,  as  to  whom  he  can  make  no 
inquiry  ? — Yes. 

R  3  2855.  Or 
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2855.  Or  supposing  a  tenant^  in  defiance  of 
anj  stipulation  to  the  contrary,  chooses  to  assign 
the  farm  to  a  stranger,  the  landlord  has  no 
remedy  ? — The  tenant  cannot  do  tliat. 

2856.  But  supposing  a  man  does,  in  fact,  hand 
over  his  farm  to  another? — I  think  he  cannot. 

2857.  Supposing  that  you  were  to  hand  over 
your  farm  to  me,  and  I  should  take  it,  what 
could  the  landlord  do  ? — I  should  think  he  has  a 
good  deal  of  power  in  that  case. 

2858.  What  power  would  he  have  ?—  I  do  not 
know  exactly  wnat  it  is. 

2859.  He  could  not  take  me  by  the  shoulders 
and  turn  me  out? — I  do  not  know  whether  he 
could  not  do  something  as  bad. 

2860.  What  ? — I  never  knew  a  case  yet  where 
a  tenant  assigned  a  farm  without  his  landlord's 
leave. 

2861.  I  am  asking  you,  supposing  he  does; 
supposing  he  becomes  insolvent,  and  some  one 
takes  the  farm,  there  is  no  relation  between  the 
landlord  and  the  assignee  of  the  insolvent? — 
No,  but  in  that  case  the  assignee  of  the  bank- 
rupt would  give  it  up  at  the  termination  of  the 
next  year,  or  it  might  be,  that  if  there  was  a 
lease,  he  would  have  to  disclaim  the  lease  or  carry 
it  on  to  the  end. 

2862.  But  it  is  in  the  power  of  the  assignee, 
is  it  not,  to  carry  it  on  if  he  chooses  ? — Yes. 

2863.  Then,  as  in  that  case  the  landlord  has 
had  no  previous  relation  with  the  assimee,  and 
he  cannot  get  possession  of  his  land,  should  he 
not  have  some  nirther  power  to  protect  himself? 
— He  must  have  his  rent.. 

2864.  For  the  next  year,  at  all  events  ? — Yes, 
I  think  so. 

2865.  Is  there  any  remedy  that  you  can  sug- 
gest other  than  that  you  have  suggested?-—! 
<5annot,  except  what  I  have  before  said,  which 
would  be  far  worse,  the  rent  paid  beforehand,  a 
bill  of  sale,  or  a  joint  security,  either  of  which 
would  be  much  worse  for  the  tenant  than  the 
present  law. 

2866.  In  the  case  I  am  alluding  to,  there 
would  be  no  power  of  getting  the  rent  before- 
hand ;  the  assignee  womd  be  in  possession  by 
law  ? — I  think  it  is  the  interest  of  all  parties, 
landlords  and  tenants,  that  there  should  be  a 
modified  law  of  distress. 

2867.  The  honourable  Member  for  Bedford- 
shire examined  you  in  a  legal  way  with  regard 
to  the  question  of  set-off,  that  every  debtor  had 
the  right  of  setting  off  something  against  the 
landlord,  and  he  pointed  to  the  valuation ;  you 
know  enough  of  the  law,  do  you  not,  to  know 
that  an  unascertained  claim  cannot  be  set  off 
against  an  ascertained  money  debt  ? — Certainly 
it  cannot. 

9868.  So  that  a  prospective  amount  due  to  a 
tenant  upon  a  valuation  unascertained  could  not 
be  a  set-off  against  rent  that  was  positively  due 
at  the  time  ? — No. 

Sir  McLssey  Lopes, 

2869.  I  think  you  told  us  that  you  had  been 
in  the  habit  of  letting  out  agricultural  implements 
yourself? — Yes. 

2870.  Have  you  met  with  any  great  losses  in 
your   lettings  of   agricultural   implements? — I 


Sir  Mcuiey  Lopes — continued. 

have  met  with  some  losses ;  not  a  very  great  per- 
centage. 

2871.  Not  more  than  in  any  other  ordinary 
mode  of  dealing  ? — I  should  think  not. 

2872.  Is  it  lair  to  ask  you,  in  your  letting  out 
of  tiiese  agricultural  implements,  whether  you 
have  taken  care  always  to  demand  such  a  8um  as 
would  to  a  certain  extent  clear  you  from  any  risk 
that  you  might  incur? — I  always  had  a  very 
good  profit. 

2873.  Then  I  may  now  ask  vou  whether  that 
portion  of  your  trade  was  a  profitable  one  to  you  ? 
— Yes. 

2874.  I  suppose  j^ou  were  also  in  the  habit^  in 
letting  out  tnose  miplements,  of  charging  very 
different  per-centages  t^o  the  man  who  paid  you 
ready  money  and  to  the  man  who  deferred  pay- 
ment?—I  made  very  little  difference  indeed. 

2875.  That  would  be,  I  suppose,  somewhat 
unusual,  because  where  a  man  pays  cash  he 
would  expect  to  get  a  considerable  rebate  ?— He 
would  not  get  more  than  5  per  cent,  if  he  did,  at 
the  most. 

2876.  You  very  seldom  did  receive  cash  ? — I 
very  often  did  not ;  more  frequently  I  did  not 

2877.  Was  there  very  much  agitation  with 
respect  to  the  question  of  the  law  of  distress  in 
your  district  previous  to  1879.  which  of  course 
was  a  time  of  depression  ? — Very  little. 

2878.  Is  it  your  opinion  that  if  it  had  not  been 
for  so  many  unfortunate  years  for  agriculturists, 
this  question  would  have  been  so  much  agitated 
at  all  ? — I  do  not  think  it  would. 

2879.  You  think,  to  a  certain  extent,  that  it  has 
come  to  the  front  during  those  three  or  four  years 
of  agricultural  depression  ? — I  think  so.  People 
are  looking  in  all  directions  for  a  remedy,  and 
they  try  to  think  that  this  is  one. 

2880.  Do  you  think  liiat  a  modified  law  of  dis-^ 
tress,  such  as  has  been  recommended  to  us, 
namely,  of  one  year  or  18  months,  would  in  any 
way  impair  the  credit  of  the  tenant  farmer  ? — I  do 
not  think  it  would. 

2881.  You  do  not  think  it  would  iigure  him  in 
going  to  his  banker,  or  elsewhere,  for  accommoda- 
tion?— No. 

2882.  Do  vou  see  any  difference  between  the 
occupation  of  land  and  the  sale  of  goods,  what- 
ever they  may  be,  or,  in  other  words,  is  not  a 
creditor  m  a  better  position,  up  to  a  certain  time, 
than  even  tiie  landlord ;  in  this  wav,  that  a  cre- 
ditor can  come  in  previous  to  the  six  months  be- 
ing due,  and  of  course  he  can  demand  cash  for 
any  goods  he  may  have  supplied  to  the  tenant ; 
he  has  a  preferential  claim  to  that  extent,  has  he 
not  ? — Yes,  he  has. 

2883.  Then  there  is  an  advantage  to  a  creditor 
as  against  the  landlord  ? — Yes. 

2884.  Therefore,  I  suppose,  you  can  see  some 
difference  between  the  occupation  of  land  and  the 
sale  of  goods  in  that  respect? — ^Yes;  but  the 
seller  of  goods  has  only  a  preferential  claim  if  he 
puts  his  claim  in  before  the  rent  is  due.  I 
cannot  for  the  life  of  me  see  the  difference  be- 
tween the  occupation  of  land  and  the  occupation 
of  a  house. 

2885.  Can  you  conceive  of  any  reason  why,  if 
the  law  of  distress  is  totally  abolished,  the  same 
system  should  not  be  carried  out  in  all  urban 
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holdings? — It  appears  to  me  that  I  cannot  in 
the  case  of  houses,  mills,  factories,  and  every- 
thing else. 

2886.  So  that  the  same  rule  should  apply  to 
all  cases  ? — Yes,  I  think  so. 

2887.  Some  questions  have  been  put  to  you 
with  regard  to  the  right  of  re-entry,  and  it  has 
been  suggested  that  if  the  landlord  had  an  imme- 
diate right  of  re-entry  when  his  rent  was  not 
paid,  that  would  be  a  sufficient  remedy ;  do  you 
think  yourself  that  it  would  be  a  very  great  ad- 
vantage to  a  landlord  his  being  obliged  to  take 
possession  of  his  farm  without  his  having  had  any 
opportunity  of  making;  preparations  for  it? — ^1 
think  it  would  be  a  disadvantage  to  the  landlord 
and  a  disadvantage  to  the  country  at  large ;  I 
think  it  would  be  prejudicial  to  farming 
altogether. 

2888.  Then  even  admitting  that  in  all  leases 
there  is  a  power  of  re-entry  in  case  the  rent  is 
not  paid,  can  a  landlord  claim  that  re-entrv  imme- 
diately without  going  into  the  court,  and  having 
an  action  of  ejectment  brought  against  the  tenant? 
— I  have  not  a  suflScient  Knowledge  of  the  law 
to  answer  that  question. 

2889.  Do  you  happen  to  know  what  the  Scotch 
law  is  with  regard  to  hypothec  now? — I  under- 
stand that  they  have  got  the  law  of  hypothec 
abolished,  but  that  they  have  ftot  the  law  of 
sederunt  remaining,  which  is  rather  worse  than 
the  law  of  hypothec. 

2890.  The  Scotch  law  is  this,  that  if  the  rent 
is  one  for  six  months,  and  the  landlord  makes 
application  for  it,  and  it  is  unpaid,  he  can  then  go 
to  the  court,  and  he  can  oblige  the  tenant  either 
to  pav  his  rent  immediately  or  to  give  him  secu- 
rity for  five  subsequent  years.  I  would  ask  you 
whether  you  think  that  a  more  agreeable  mode 
for  the  tenant  than  a  modified  law  of  distress, 
such  as  has  been  recommended  by  a  ^ood  manv 
to  this  Committee  f — I  think  it  would  be  a  much 
more  disastrous  mode  for  the  tenant. 

2891.  And  more  severe  ? — Yes. 

2892.  I  suppose  you  would  be  generally  in 
favour  of  leases  as  ^a  rule ;  do  you  think  that 
leases  would  tend  more  to  good  farming  than  a 
year-to-year  tenancy  only? — I  am  in  favour  of 
leases ;  but  friends  of  mme,  who  are  very  good 
farmers,  think  that  a  year-to-year  tenancy,  with 
liberal  covenants  and  a  pretty  long  notice,  is 
equally  good  as  a  lease. 

2893.  I  suppose  it  will  be  generally  admitted 
that  a  lease  is  desirable  in  the  interests  of  the 
tenant,  supposing  the  law  of  distress  to  be  abo- 
lished; do  you  think  it  would  be  so? — My  opi- 
nion is  that  it  is  an  advantage. 

2894.  I  understand  that  you  are  in  favour  of 
a  lease  as  against  a  simple  year-to-year  holding, 
as  it  gives  greater  security  to  the  tenant? — 
Yes. 

2895.  Supposins;  a  tenant  has  a  lease,  and 
that  tenant  dies,  of  course  it  is  not  in  the  power 
of  the  landlord  then  to  say  who  his  tenant  would 
be  who  would  take  the  the  place  of  his  previous 
tenant  who  had  died ;  it  goes  to  his  assignees  or 
it  goes  to  the  members  ofhis  family  ? — Yes. 


Sir  Massey  Lopes — continued. 

2896.  The   tenant   may  have   been    a  very 

food  farmer,  but  the  man  who  succeeds  him  may 
e  very  indifferent,  he  may  be  a  spendthrift  or 
anything ;  would  it  not  be  a  great  discourage- 
ment to  a  landlord  to  give  a  lease  were  the  law 
of  distress  totally  abolished,  as  this  man  might 
be  in  posession  of  his  farm,  and  he  would  have 
no  preferential  claim  at  all  ? — I  cannot  imagine 
that  landlords  would  let  farms  without  a  security 
of  some  sort ;  they  would  have  a  security  much 
more  objectionable  than  now. 

2897.  To  sum  it  up,  this  is  what  I  gather  from 
you,  that  a  modified  system  of  the  law  of  distress 
gives  a  security  to  the  landlord  in  the  least  ob- 
jectionable way  to  the  tenant? — I  think  so. 

Chairman. 

2898.  The  Committee  have  not  pressed  you 
about  this  agreement  which  you  have  put  in  with 
regard  to  whom  it  comes  from ;  but  could  you  tell 
the  Committee  how  it  happens  to  be  in  your 
hands? — I  got  it  through  a  third  party ;  if  I  had 
applied  directly,  I  might  not  have  got  it ;  it  is 
according  to  my  own  knowledge  that  that  sort  of 
thing  is  m  very  frequent  use. 

2899.  Still,  so  far  as  you  know,  those  who  are 
responsible  for  it  are  not  prepared  to  come  forward 
and  acknowledge  it  ? — I  cannot  answer  that  ques- 
tion; it  is. very  possible  that  I  could  find  some 
one  who  would  come  and  say  that  they  bought  a 
machine  on  those  terms. 

2900.  But  you  have  not  bought  one  on  those 
terms  ? — I  have  not, 

2901.  Did  the  third  party,  who  put  it  into  your 
hands,  state  that  he  had  Dought  a  machine  on 
those  terms,  or  that  it  had  been  offered  to  him 
on  those  terms? — No,  but  the  third  party  who 
gave  it  to  me  knew  that  many  machmes  were 
sold  upon  those  terms. 

2902.  You  seemed  to  think  that  there  was  some 
preferential  right  to  a  creditor  when  it  is  applied 
to  a  debt  which  is  due  at  an  earlier  date ;  could 
you  say  that  a  creditor  had  got  a  preferential  claim 
oyer  die  landlord  if  his  debt  was  due  sometime 
before  the  rent-day  ? — I  do  not  know  that  you 
could  call  it  a  preferential  claim. 

2903.  In  otner  words,  some  creditors  would 
leave  debts  due  before  the  rent-day? — Yes,  and 
those  that  were  due  before  the  rent-day  could  be 
enforced  before  the  rent-day. 

2904.  You  mean  if  there  were  no  preferential 
mode  to  protect  the  landlord?— Yes, but  I  imagine 
they  can  do  that  now ;  in  the  case  of  a  debt  which 
becomes  due  before  the  rent  becomes  due,  the 
creditor  could  seize  upon  the  farm  for  it. 

2905.  Have  you  known  of  cases  where  that  has 
been  done  ?—  Many. 

2906.  Many  cases  where  a  seizure  has  been 
made  before  tne  landlord  has  claimed  his  rent,  to 
the  prejudice  of  the  payment  of  the  rent? — It  has 
been  prejudicial  to  the  landlord,  and  it  has  been 
more  prejudicial  to  the  other  creditors ;  the  land- 
lord has  had  his  rent  and  the  other  creditors  have 
gone  short.  It  is  often  known  that  there  are  pre- 
ferential creditors. 
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Chairman. 

2907.  You  are  an  owner  and  occupier  of  land, 
I  believe,  near  St  Ives,  in  Huntingdonshire  ? — 
Yes,  I  am. 

2908.  Do  you  farm  land  yourself  ?— I  have 
been  a  farmer,  but  I  am  not  farming  much  now. 

2909.  What  amount  of  land  did  you  farm? — 
I  farmed  about  400  acres. 

2910.  You  have  been  for  20  years,  have  you 
not,  the  manager  of  a  bank  ? — I  have  been  the 
manager  of  Messrs.  Foster's  bank  at  St.  Ives,  in 
Huntingdonshire. 

2911.  Are  you  the  manager  now? — I  am. 

2912.  Has  the  bank  got  many  agricultural 
clients  ? — Yes. 

2913.  Is  your  chief  business  amongst  farmers? 
— Very  largely,  probably  chiefly  amongst  farmers. 

2914.  Have  you  considered  the  law  of  distress? 
— I  have. 

2915.  From  the  point  of  view  of  a  banker? — 
I  think  not,  because  my  first  interest  in  the 
matter  was  before  I  was  connected  with  the 
bank. 

2916.  You  took  an  interest  in  it  when  you 
were  a  farmer  ? — I  did,  manv  years  ago. 

2917.  What  conclusion  did  you  arrive  at  then? 
— I  came  to  the  conclusion  that  the  existence  of 
the  law  of  distress  was  injurious  to  the  interests 
of  all  connected  with  land. 

2918.  To  the  tenants  especially? — Yes,  to  the 
tenants. 

2919.  Why  to  the  tenants? — It  was  iniurious 
to  the  tenant,  because  it  took  away  from  him,  in 
making  an  arrangement  or  bargain  with  his  land- 
lord, the  fair  weight  of  his  character  and  capital^ 

2920.  Do  you  mean  that  it  put  a  tenant  with 
a  small  capital  upon  a  par  with  a  tenant  with 
large  capital  ? — Yes ;  I  mean  that  a  good  tenant, 
such  as  a  landlord  would  prefer  to  have,  because 
he  was  a  safe  man  to  pay  his  rent,  was  obliged  to 
compete  for  his  farm  with  men  of  inferior  stamp, 
because  the  landlord  had  a  security  given  him  by 
the  law  of  distress  independently  of  the  skill  and 
capital  of  the  tenant. 

2921.  Do  you  think  that  an  agent  or  a  land- 
lord would  give  a  farm  to  a  tenant  of  small  capi- 
tal, as  he  would  know  that  his  farm  might  be  de- 
teriorated under  the  management  of  a  bad  tenant? 
— I  have  no  doubt  that  any  landlord  or  any  agent 
would  have  other  motives  beside  a  wish  to  secure 
his  rent  for  obtaining  a  good  tenant,  but  the 
law  of  distress  deprives  the  landlord  or  the  agent 
of  the  strongest  of  all  motives,  that  motive  being 
security  for  the  rent.  No  doubt  he  would  wish 
to  have  a  good  tenant  for  other  reasons,  but  it 
takes  away  the  strongest  motive. 

2922.  Would  a  landlord  accept  a  higher  rent 
from  a  tenant  with  comparatively  smul  capital 
in  preference  to  having  a  tenant  at  a  lower  rent 
with  a  larger  capital? — The  good  tenant  has 
always  had  to  compete  for  the  farm  upon  the 
present  principle  of  competition,  in  consequence 
of  the  law  of  distress,  and  inferior  tenants,  who 
are  generally  men  who  are  the  most  reckless,  bid 
highest  for  tbe  land.  As  to  capital,  the  law  of 
distress  does  not  necessarily  favour  small  against 


Chairman — continued. 

large  capital,  but  it  favours  insufficient  against 
sufficient  capital. 

2923.  The  existence  of  the  law  of  distress 
favours,  in  your  judgment,  those  tenants  who 
have  less  means  ? — It  supplies  a  strong  induce- 
ment, or  it  has  supplied  a  strong  inducement  in 
the  past,  to  accept  the  inferior  tenant  who  would 
give  the  higher  rent.  I  may  say  that  I  think 
the  larger  landlords  of  England  have  not  availed 
themselves  of  this  law  largely.  On  the  small 
estates  with  needy  landlords,  I  believe  that  it 
has  often  been  done. 

2924.  You  would  draw  a  distinction,  would 
you  not,  between  the  two  classes  of  landlords  in 
that  respect? — Yes  ;  I  think  that  the  larger 
landlords  have  generally  ignored  the  question 
altogether  of  market  or  competition  rent,  and 
that  they  have  put  what  they  considered  a  fair 
value  upon  the  land^  and  that  most  singular  and 

5>erplexing  distinction  between  market  rent  and 
iEiir  rent  has  arisen,  I  think,  mainly  in  conse- 
quence of  the  existence  of  the  law  of  distress. 

2925.  You  think  that  needy  owners  would  run 
up  the  rents  in  consequence  of  the  law  of  distress, 
knowing  that  they  have  a  final  security  for  their 
rent  in  any  case  ? — Precisely  so. 

2926.  W  ould  that  apply  also  to  the  case  of 
proprietors  of  houses,  to  a  certain  extent? — I 
think  so,  but  to  a  much  less  extent. 

2927.  Those  who  were  but  little  interested  in 
the  permanent  prosperity  of  farms,  but  who  look 
to  immediate  profit  under  the  law  gf  distress 
would  secure  higher  rents? — Quite  so.  I  am 
hound  to  say  that  I  think  in  Ireland  it  has  had 
an  enormous  effect ;  I  think  the  long-continued 
operation  of  the  law  of  distress  answerable  for  a 
good  many  of  the  difficulties  that  have  arisen 
there. 

2928.  The  law  of  distress  in  Ireland  is  not  the 
same  as  in  England,  I  believe  ? — Not  quite  the 
same. 

2929.  Would  you  state  the  difference  between 
the  two  ? — I  do  not  know  the  exact  detail,  but  I 
know  that  Judge  Longfield,  long  ago,  recom- 
mended its  abolition. 

2930.  Are  you  in  favour  of  the  limitation  of  the 
law  of  distress  to  one  year,  or  are  you  in  favour 
of  its  total  abolition  ? — I  am  in  favour  of  its  total 
abolition.  The  alteration  of  it  to  one  year  would 
make  it  less  hard  upon  other  creditors,  but  it 
would  not  have  any  effect  upon  what  1  should 
call  the  equity  of  the  agreement  between  the 
landlord  and  the  tenant;  the  unfairness  would 
exist  with  one  year  as  with  six. 

2931.  The  reduction  would  limit  the  grievance 
of  the  other  creditors,  but  the  grievance  of  the 
increased  competition  for  land,  through  tenants 
with  small  capital  competing  with  tenants  with 
sufficient  capital,  would  stiU  exist?; — Quite  so. 
That  is  really  by  far  the  most  important  and  in- 
jurious effect  of  the  law. 

2932.  With  regard  to  the  credit  of  farmers, 
does  the  existence  of  the  law  of  distress  hamper 
the  farmer's  credit  ? — I  should  think  that  it  must  to 
someextent.  I  think  that  whateverincreased  credit 
a  tenant  gets  with  his  landlord  he  must  lose  with 
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his  other  creditors.  I  should  say  that  those  two 
influences  balance  one  another ;  that  if  you 
abolish  the  law  of  distress  he  would  lose  a  little 
credit  with  his  landlord,  but  he  would  get  more 
with  his  other  creditors ;  as  it  exists^  he  gets  more 
with  his  landlord  and  loses  with  his  other 
creditors. 

2933.  In  your  experience  as  a  banker,  are  you 
influenced  in  your  loans  to  fanners  by  the  existence 
of  the  law  of  distress  f — I  cannot  really  honestly  say 
that  we  think  much  about  it ;  we  generally  try 
to  take  care  of  ourselves,  if  we  can,l)ut  no  doubt 
it  has  some  influence ;  you  have  to  consider  the 
fact  when  you  are  dealing  with  a  farmer  as  dis- 
tinguished from  another  man,  that  the  principal 
creditor  may  be,  and  often  is,  -paid  20  s.  in  the 
pound  and  the  other  creditors  paid  nothing. 
Such  cases  are  constantly  happening. 

2934.  The  principal  creditor  being  the  land- 
lord?—Yes. 

2935.  Have  you  known  of  instances  in  your 
banking  experience  where  that  has  been  the  case  ? 
•"^  X  es. 

2936.  Do  you  believe  that  a  farmer  would  be 
able  to  get  more  credit  if  the  law  of  distress  were 
abolished  ?— I  think  that  he  would  be  able  to  get 
less  with  his  landlord  and  more  with  other 
creditors,  and  that  the  two  influences  balance  one 
another. 

2937.  As  a  practical  banker,  would  you  sajr 
that  you  would,  in  individual  cases  in  your  busi- 
ness, make  larger  loans  to  farmers  if  the  law  of 
distress  were  abolished? — The  tendency,  no  doubt, 
would  be  in  that  direction.  You  would  feel  that 
you  had  one  source  of  danger  removed. 

2938.  Would  the  farmer  not  feel  the  advan- 
tage of  it  in  being  able  to  get  his  money  upon 
more  easy  terms  ? — I  should  not  think  it  would 
make  any  difference  in  his  getting  money  on 
easier  terms ;  he  might  get  a  rather  more  free 
advance. 

2939.  If  he  gets  credit  for  a  year  from  his 
landlord,  and  he  would  lose  that  year's  credit 
from  his  landlord  whilst  he  would  gain  it  with  his 
banker,  would  that  be  an  advantage  to  him? — I 
do  not  see  that  it  would  make  any  difference, 
except,  as  was  suggested  to-day,  that  he  pro- 
bably borrowed  it  from  his  landlord  without 
any  interest,  which  he  would  not  do  from  his 
banker. 

2940.  Is  not  that  a  great  advantage  to  a  man? 
— I  should  have  thougnt  it  was  a  small  one. 

2941.  Small  in  amount? — I  should  have 
thought  so. 

2942.  Does  not  the  payment  of  interest 
increase  the  total  amount  that  he  borrows? 
— I  should  have  thought  not.  I  should  have 
thought,  so  far  as  I  can  judge,  that  the 
two  things  balance  one  another  exactly ;  that 
the  injury  and  the  benefit  are  the  same,  onlv 
in  one  case  he  has  more  credit  with  his  land- 
lord in  consequence  of  the  law  of  distress, 
and  less  with  his  other  creditors  ;  and  if  the  law 
of  distress  were  abolished,  he  would  have  more 
with  his  creditors  and  less  with  his  landlord ;  so 
that  I  think  the  two  things  balance  one  an« 
other. 

2943.  Is  it  the  custom  in  your  part  of  the 
country  for  bankers  to  lend  to  farmers  without' 
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collateral  security  ? — Sometimes  they  do,  when 
men  are  supposed  to  be  men  of  capital. 

2944.  Is  it  not  the  more  general  practice  to 
have  another  name  given  you  ? — It  is  most  usual, 
no  doubt,  to  have  collateral  security,  but  there  is 
no  absolute  rule  at  all.  upon  the  subject. 

2945.  If  farmers  of  moderate-sized  farms  over- 
draw their  account  without  giving  security,  is 
their  skill  as  farmers  taken  into  consideration  ? — 
Men  of  skill  and  of  known  respectability  of 
character  get  a  certain  amount  of  overdraw  with- 
out security. 

2946.  As  I  understand  you,  although  you,  as 
the  manager  of  a  bank,  attribute  more  importance 
to  the  abolition  of  the  law  of  distress  in  its  effect 
upon  land  than  you  do  in  your  capacity  as  a 
banker,  it  does  hamper  the  credit  of  the  farmer  ? 
— I  think  its  most  important  effect  is  that  it  has 
a  tendency  to  lower  the  standard  of  skill  and 
capital  of  the  tenants  who  occupy  the  land  ;  and, 
as  rent  arises  from  the  application  of  skill  and 
capital  to  the  land,  whatever  limits  or  lessens  the 
amount  which  is  applied  to  it  must,  in  my 
opinion,  be  injurious  to  both  the  landlord,  and 
the  public,  and  the  tenant. 

2947.  Putting  it  very  generally,  the  law  of  dis- 
tress admits  amongst  farmers  a  certain  number  of 
men  who  have  scarcely  capital  enough  to  manage 
their  farms  ? — Quite  so.  I  have  repeatedly  re* 
marked  to  friends  years  ago  (not  within  the  last 
year  or  two),  as  we  have  passed  by  farms  that 
are  badly  farmed,  that  it  is  no  good  either  to 
landlord  or  tenant  to  have  such  men  there,  and 
that  it  was  in  consequence  of  the  existence  of  the 
law  of  distress. 

2948.  Would  the  abolition  of  the  law  of  dis- 
tress have  the  effect  that  a  certain  number  of  men 
would  be  obliged  to  give  up  their  farms? — It 
would  have  the  effect  of  preventing,  probably, 
certain  men  getting  farms  from  needy  owners, 
and  mortgaged  owners,  who  at  the  present 
time  get  them.  Of  course  it  might  compel  their 
leaving ;  but  it  is  a  difficult  thing  to  get  a  tenant 
out  now,  because  you  sometimes  cannot  get  an- 
other one. 

2949.  Do  you  consider  the  present  moment  a 
propitious  one  for  the  abolition  of  the  law  of  dis- 
tress ? — 1  am  bound  to  say  that  I  think,  if  10 
^ears  ago  the  law  of  distress  had  been  abolished, 
it  would  have  worked  unmixed  good,  and  would 
have  lessened  the  pressure  of  present  times ;  but  I 
am  afraid  that  I  cannot  say  that  at  the  present 
moment,  although  I  think  that  the  benefits 
would  be  greater  than  the  evils.  The  present 
moment  is  not  the  most  propitious  time,  and 
undoubtedly  it  would  produce  some  difficul- 
ties. 

2950.  If  the  law  of  distress  had  been  abolished 
10  years  a^o,  a  certain  number  of  small  farmers 
would  probably  not  have  been  admitted  to  the 
farms  which  they  are  now  farming  with  insuffi- 
cient capital,  and  have  been  unable  to  resist  the 
pressure  of  the  times? — I  do  not  think  it  is  a 
matter  of  small  farmers  at  all.  I  do  not  see 
why  a  small  farmer  should  not  have  as  good  an 
opportunity,  if  the  law  were  abolished,  as  now, 
because  his  credit  would  be  much  better  with 
his  other  creditors,  even  if  it  were  a  little  worse 
with  his  landlord ;    but  I  think   it  would  have 

S  prevented       t 

Digitized  by  vriOOQlC 


138 


MIKUTK8  OF  EYIDBNCE  TAKEN  BEFORE  THE 


15  May  1882.] 


Mr,  Tebbutt. 


\_Contimud. 


C&aimtan— ccmtiiitied. 

preyented  certain  landlords  takins:  reckless  men 
who  have  given  a  high  rent;  and  I  think  it 
is  notorious  that  oftentimes  it  has  led  to  higher 
rents  being  given  for  farms>  where  thejr  belonged 
to  needy  owners  or  to  mortgaged  proprietors,  and 
I  believe  that  they  are  so.  let,  because  they  can 
be  let  with  safety  to  the  landlord  because  of  the 
law  of  distress.  Usually  rich  landlords  do  not 
avail  themselves  of  it^  and  do  not  let  at  those 
terms. 

2951.  Do  you  know  what  the  opinion  of  small 
farmers  is  upon  the  matter ;  have  they  studied  it 
at  all  ? — I  should  question  if  it  has  been  raised 
at  all  amongst  small  farmers. 

2952.  You  think  it  would  be  natural  that 
farmers  with  small  capital  would  be  alarmed  at 
the  abolition  of  the  law  of  distress,  lest  it  should 
lead  to  their  being  obliged  to  give  up  their 
farms  ? — I  do  not  see  why  they  should  at  all. 

2953.  Supposing  they  are  farming  now  with 
inadequate  capita^  and  the  law  of  distress  were 
abolished,  woind  not  the  result  be  that  the  land- 
lord would  either  take  other  tenants  or  have 
names  that  they  could  exact  security  from  ? — In 
the  case  of  people  who  are  farming  with  inade- 
quate security  possibly  they  might,  but  small 
tanners  would  remain  in  conditions  which  would 
be  suitable  to  them,  quite  indepeudent  of  the 
existence  of  any  law.  In  certain  neighbour- 
hoods small  farms  are  suitable,  and  in  certain 
others  large  farms  are  more  suitable.  I  think 
that  they  would  have  small  farms  then  as  now, 
wherever  it  was  suitable  to  have  them, 

2954.  "Would  impoverished  farmers  be  against 
the  abolition  of  the  law  of  distress? — Perhaps 
they  might. 

2956.  Because  an  impoverished  farmer  would 
feel  that  his  landlord  would  not  be  content  to 
allow  him  to  continue,  if  he  has  not  the  security 
for  his  rent,  which  he  has  now  in  the  existence 
of  the  law  of  distress  ? — Quite  so. 

2956.  What  do  you  believe  would  be  the 
action  of  the  landlords  in  general  if  the  law  of 
distress  were  abolished  ;  would  they  take  security 
for  the  payment  of  rent,  would  they  exact  pay- 
ment of  rent  in  advance,  or  would  they  take  a 
bill  of  sale? — The  landlord,  of  course,  cannot 
exact  anything  beyond  that  which  the  tenant  can 
give,  and  the  landlord  would  act  like  every 
other  man  in  making  a  bargain ;  he  would  try 
to  make  fair  and  reasoDable  terms  for  himself, 
and  to  obtain  the  security  which  he  ought  to 
have.     The  landlord  has  no  power  of  exacting 

*rent,  he  cannot  fix  the  rent  himself. 

2957.  Do  you  believe  that  that  custom  would 
be  introduced  by  the  landlords,  and  that  they 
would  be  able  to  provide  for  proper  security 
being  taken  ? — Landlords  very  oiten  now  do  take 
security;  even  although  they  have  the  law  of 
distress,  they  very  often  require  to  have  a  surety 
with  th^  tenants,  and  probably  that  custom  would 
be  rather  rigidly  adhered  to,  and  a  good  man 
would  obtain  assistance  of  that  kind,  and  land- 
lords would  take  ordinary  means  that  persons  do 
in  dealing  with  others. 

2958.  Have  there  been  many  instances  of  the 
law  of  distress  being  put  into  actual  operation  in 
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your    neighbourhood? — ^Yes,   there   have  been 
several,  especially  recently. 

2959.  Since  the  bad  times  have  come  ? — Tes, 
especially  since  the  bad  times  have  come. 

2960.  Have  other  creditors  suflfered  in  con- 
sequence ? — Tes. 

2961.  Do  you  consider  there  has  been  cases 
that  have  aroused  any  feeling  in  the  neighbour- 
hood, in  consequence  of  the  creditors  receiving 
nothmg,  from  the  landlord's  sweeping  off  the 
whole  ? — ^As  regards  the  preference,  it  becomes 
more  evident  m  consequence  of  the  bad  times, 
and  those  cases  I  think  have  created  a  little 
feeling,  but  there  is  not  a  very  active  feeling, 
that  I  am  aware  of,  in  the  matted. 

2962.  I  understood  you  to  convey  the  impres- 
sion to  the  Committee  that  a  consequence  of  the 
law  of  distress  v^  that  a  good  many  farms  ar^ 
farmed  with  insuflBcient  capital  by  reckless 
people? — Yes,  a  certain  number.  I  do  not 
think  that  it  lowers  the  standard  of  good  farm- 
ing by  good  farmers,  but  it  lowers  the  average  of 
farms,  and  it  introduces  a  certain  number  of  in- 
ferior men  who  would  not  otherwise  be  occupy- 
ing land,  or  bo  much  land, 

2963.  And  in  consequence  the  total  produce 
of  the  soil  is  diminished? — I  think  that  the  law 
of  distress  has  introduced  an  appreciable  differ- 
ence in  the  total  produce  of  the  soiL 

2964.  Through  the  operation  of  what  causes  ? 
—Through  this  lowering  of  the  standard  of  skill 
and  capital,  which  womd  otherwise  have  been 
required  by  the  landlord  for  his  own  safety. 

2965.  Why  the  skill  ?— A  landlord,  if  he  had 
not  the  law  of  distress,  would  look  for  skill  as 
one  element  of  safety  in  the  payment  of  his  rent. 
If  he  had  a  skilful  man  with  a  small  capital,  he 
might  be  quite  a  safe  tenant  to  take.  Ihe  pres- 
sure of  the  necessity  of  having  skill  and  capital 
both,  if  possible,  would  be  very  strong  upon  the 
mind  of  a  landlord  or  his  agent,  if  he  had  not 
this  preferential  claim. 

2966.  Then  ^ou  think  that  the  average  stan- 
dard of  production  has  been  lowered  by  the  law 
of  distress  ?-'I  think  distinctly  that  it  has,  and 
have  long  thought  so. 

2967.  Do  you  think  that  shortening  the  period 
for  which  rent  could  be  distrained,  say  to  one 
year  or  six  months,  would  meet  your  objection 
to  the  existing  law  ?  —  It  would  not.  The 
shortening  of  it  would  lessen  the  amount  of  hard- 
ship upon  other  creditors,  but  it  would  not 
do  away  with  the  influence  which  is  exerted 
by  the  law  of  distress  upon  the  arrangements 
between  landlord  and  tenant,  which  are  now 
rendered  one-sided  and  unfair,  in  consequence  of 
a  ^ood  tenant  being  deprived  of  the  natural 
weight  which  his  capital,  and  character,  and  skill 
should  give  him. 

2968.  If  the  law  of  distress  were  abolished, 
would  you  give  a  prompter  and  easier  power  of 
re-entry  ? — I  think  that  certainly  the  landlord 
ought  to  have  prompter  means  of  re-entry  than 
he  nas  at  present.  I  think  it  is  a  hardship  upon 
a  landlord  that  he  has  not  the  means,  without  an 
action  of  ejectment,  to  obtain  possession  of  his 
land. 

2969.  If  he  did  reenter,  he  might  find  himself 
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confronted  with  certain  difficulties,  might  he  not? 
— I  could  not  go  into  the  legal  question. 

2970.  I  mean  farming  difficulties;  is  it  not 
always  convenient  to  a  landlord  to  re-enter 
upon  his  farm  ? — ^I  mean  that  he  ought  not  to 
be  in  the  position  of  being  kept  out  of  his 
£Eurm,  as  he  sometimes  is  at  the  present  time, 
while  the  rent  is  not  being  paid. 

2971.  Do  YOU  think  that  such  a  power  of  re- 
entry is  a  sufficient  compensation  for  the  abolition 
of  the  law  of  distress  ? —I  think  that  is  a  ques- 
tion which  stands  entirely  separate  from  it ;  I 
do  not  suggest  it  as  a  compensation.  I  think 
that  ultimately  Uie  landlord  would  benefit  by 
the  abolition  of  the  law  of  distress,  although 
there  might  be  an  immediate  difficulty ;  the 
other  is  simply  a  right,  which  is  very  evident, 
in  consequence  of  the  tenant  not  paying  his 
rent. 

2972.  How  would  the  landlord  benefit?  —  J 
think  that  the  landlord's  interest  in  the  land  de- 
pends upon  the  application  of  the  largest  amount 
of  skill  and  capital  to  it,  and  if  the  law  of  distress 
has  a  tendency  to  lessen  the  amount  of  skill 
and  cajMtal  that  is  applied  to  the  land,  it  must 
follow  that  ultimately  the  landlords  must  suffer 
from  it.  The  landlord  may  get  some  inunediate 
benefit,  but  ultimate  injury  must  arise  to  him. 

2973.  So  that,  in  your  judgment,  it  is  a 
short-sighted  policy  that  makes  the  landlord  go 
against  the  abolition  of  the  law  of  distress? — 
xes;  I  think  distinctly  that  if,  20  years  ago, 
in  Ireland  the  law  of  distress  had  not  existed, 
tiie  interests  of  the  landlord  and  the  tenant 
would  have  been  so  absolutely  indentified, 
the  interests  of  the  landlord  bemg  dependent 
upon  the  prosperity  of  the  tenant,  that  such  a 
state  of  things  as  has  existed  there,  and  which 
is  impossible  to  go  on,  would  never  have 
arisen. 

2974.  As  I  gather  from  your  evidence,  you 
do  not  look  at  this  question  of  the  abolition  of 
distress  as  a  question  of  great  importance  in  a 
banker's  point  of  view? — No;  I  cannot  say  that 
I  have  ever  come  across  any  important  instance 
in  which  any  great  loss  which  has  been  sustained 
in  banking  matters  has  been  ascertuned  to  have 
been  connected  with  the  existence  of  the  law  of 
distress. 

2975.  So  that  it  is  more  a  question  between 
farmers  and  landlords  and  the  public  than  it  is  a 
banker's  question,  taking  the  bankers  as  repre- 
senting a  portion  of  the  other  creditors? — ^I  should 
say  so ;  of  course  the  banker  with  the  other 
creditors  suffers  occasionally  in  consequence 
of  it ;  but  I  have  never  felt  strongly  in  relation 
to  that.  I  have  never  felt  much  mterest  in  the 
matter  from  that  point  of  view. 

2976.  You  view  the  question  therefi^re,  more 
from  the  public  and  the  tenant^s  point  of  view, 
or  a  theoretical  point  of  view,  than  from  a 
banker's  point  of  view  ? — Quite  so. 

Sir  MoMsey  Lopti. 

2977.  I  think  ^ou  said  you  had  been  a  farmer 
in  Huntingdonshire ;  how  long  is  it  since  you 
have  been  a  tenmt  fkrmer  ? — I  occupied  a  farm 
for  about  30  years ;  but  three  or  four  years  ago 
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my  landlord  wished  to  raise  very  much  the  rent 
of  the  land  that  I  held,  and  I  have  been  fSEurming 
land  of  my  own  since. 

2978.  Frior  to  these  last  three  or  four  years, 
you  had  been  a  tenant  farmer  ? — Yes. 

2279.  Since  then  you  have  been  manager  of  a 
bank  ? — No,  I  have  been  the  manager  of  a  bank 
for  23  or  24  years ;  I  did  both.  I  have  been 
farming  land  oi  my  own  since  that  time. 

2980.  What  quantity  of  land  have  you  been 
farming  of  your  own? — I  have  been 'farming 
about  150  acres  of  my  own  land  ;  I  hired 
a  farm  of  between  300  and  400  acres,  and  I  have 
between  300  and  400  acres  of  my  own. 

2981.  Are  we  to  understand  that  you  are  in 
favour  of  the  total  abolition  of  the  law  of  distress 
rather  than  reducing  it  to  one  year  ? — Yes. 

2982.  Do  you  suppose  that  if  the  law  of  dis- 
tress were  totally  aoolished,  the  landlords  would 
not  take  some  other  means  of  obtaining  some 
preferential  claim,  and  securing  themselves  in 
some  way  ? — I  suppose  that  the  landlord  would 
do  as  all  other  creditors  do  ;  they  would  take 
what  legal  means  were  open  to  them,  and  it 
would  be  quite  right  that  they  should  do  so. 

2983.  Can  you  suggest  to  us  any  more  favour- 
able means  of  a  tenant  civing  security  to  his 
landlord,  or  any  means  dv  which  the  landlord 
can  secure  himself  except  by  a  modified  law  of 
distress  for  a  year  ? — The  landlord  should,  as  men 
of  business  do,  choose  his  debtors  carefully,  and 
select  the  person  to  whom  he  trusts  his  property 
in  a  careful  way  ;  that  is  the  general  principle 
upon  which  security  of  payment  is  obtained. 

2984.  Is  not  the  landlord  likely  to  be  very 
much  deceived  with  regard  to  the  capital  of  a 
tenant,  just  as  you  as  a  banker  are  sometimes 
deceived  with  regard  to  the  solidity  of  men  to 
whom  you  advance  money? — I  say  that  the 
landlord  should  be  in  the  same  position  as  a 
banker;  that  he  should  use  his  judgment  in 
choosing  his  tenants. 

2985.  Is  not  there  this  distinction  between 
you ;  that  you  do  not  advance  your  money  unless 
you  demand  something  like  five  per  cent,  com* 
mission,  with  a  guarantee  to  you ;  is  the  landlord 
in  the  same  favourable  position  as  you  would  be  in 
advancing  money? — I  would  not  put  the  landlord 
under  any  disadvantage  of  any  kind  compared 
with  bankers  or  any  one  else,  but  I  would  leave 
him  to  the  ordinary  operation  of  the  motives  of 
men  who  give  credit. 

2986.  Do  you  think  that  that  is  rather  a  more 
favourable  or  agreeable  way  for  the  tenant  than 
the  law  of  distress,  because  you  admit  that  you 
must  have  some  substitute  for  it  ? — Excuse  me ; 
I  do  not  admit  that. 

2987.  I  thought  you  told  the  Chairman,  when 
he  asked  you,  that  very  frequently  a  bondsman 
is  given  to  the  landlord? — Yea. 

2988.  Then  I  will  ask  you,  do  you  thmk  it 
more  favourable  to  the  tenant  that  the  landlord 
should  insist  upon  his  having  a  guarantee  for  his 
rent,  than  rimply  having  one  year's  priority  over 
other  creditors  ?— I  think  it  is  very  much  better 
for  a  good  tenant  that  it  should  be  so,  because 
only  an  average  good  teuantwouldfind  bondsmen, 
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and  that  would  remove  the  great  pressure  of 
competition  with  bad  tenants. 

2989.  Do  not  you  think  that  the  very  fact  of 
a  landlord  insisting  upon  his  tenant  finding  a 
bondsman  is  more  liKcly  to  impair  his  credit  than 
if  simply  he  was  exposed  to  one  year  less,  through 
the  law  of  distress  ? — 1  cannot  conceive  how  it 
should  impair  his  credit  in  any  way. 

2990.  Surely,  if  a  man  is  obliged  to  go  and  get 
security  in  the  shape  of  bondsmen,  his  position  is 
not  so  good  as  if  he  could  get  the  money  without 
it? — The  landlord  in  that  case  would  do  what  the 
banker  does ;  if  a  young  farmer  came  and  asked  for 
a  loan,  say  of  200 /.,  the  banker  would  say,  "Will 
your  father  come  and  join  you  in  the  security?" 
Supposing  this  same  young  man  wants  to  hire 
a  form,  the  landlord  says  to  him,  "  I  think  you 
are  rather  too  young  a  man ;  you  should  get  your 
father  to  join  with  you  in  the  matter.**  buch 
things  are  constantly  done.  1  am  simply  giving 
that  as  a  specimen  of  a  natural  arrangement, 
which  arrangement  applies  in  the  case  of  a  land- 
lord as  well  as  of  a  bauKcr. 

2991.  Do  you  think  it  is  more  favourable  for 
the  tenant  that  he  should  come  to  you  for  a  loan 
of  money,  for  which  you  charge  him  five  per  cent., 
than  that  he  should  have  that  same  indulgence 
from  his  landlord  without  paying  any  interest  at 
ail  ? — ^As  I  have  already  admitted,  it  is  a  per- 
fectly fair  point  that  if  a  man  has  credit  from  his 
landlord  for  a  year's  rent,  as  compared  with 
having  it  from  a  bank,  he  benefits  cUistinctly  to 
some  extent  if  he  pays  no  interest. 

2992.  If  you  did  away  with  the  law  of  distress, 
he  would  lose  that?— So  far  as  that  is  concerned, 
of  course  he  would. 

2993.  Do  not  you  suppose  that  a  landlord  does 
take  all  reasonable  means  in  his  power  to  find  out 
what  capital  a  tenant  has  before  he  lets  him  a 
farm  on  his  own  account? — I  think  ordinarily  he 
does. 

2994.  In  the  case  of  well  managed  estates, 
therefore,  the  abolition  of  the  law  of  distress 
would  produce  no  result? — Not  much;  but  I 
have  known  estates  heavily  mortgaged  let  to  in- 
ferior tenants  at  a  very  high  rent,  who  have 
occupied  them  for  a  very  short  time,  and  failed. 

2995.  That  would  be  a  system  which  would 
very  much  tend  to  deteriorate  the  estate? — Yes, 
it  has  done  so. 

2996.  So  that  those  are  exceptional  cases 
which  brine  about  their  own  punishment  ? — They 
are  cases  which  arise  in  consequence  no  doubt  of 
the  existence  of  the  law,  and  which  probably 
would  not  exist  if  this  law  did  not  exist 

2997.  You  said  that,  in  case  of  the  total  aboli- 
tion of  the  law  of  distress,  a  landlord  ought  to 
have  a  more  rapid  power  of  re-entry ;  can  you 
suggest  how  he  should  have  that  by  any  legal 
enactment  ? — That  is  a  legal  question  which  I  do 
not  feel  competent  to  go  mto. 

2998.  Would  it  be  any  benefit  to  the  land- 
lord if  he  had  an  immediate  power  of  re-entry  in 
case  of  the  re-entry  not  heme  paid  ? — I  should 
have  thought  it  was.  I  have  biown  instances  of 
landlords  oeing  held  out  of  their  land,  and  have 
heard  great  complaints,  that  owing  to  the  state 
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of  the  law  they  are  obliged  to  bring  actions  for 
ejectment.  It  seems  to  me  that  it  is  only  rea- 
reasonable  that  where  a  man  has  failed  in  his 
contract,  the  landlord  should  have  more  prompt 
means  of  re-entry. 

2999.  We  must  all  admit  that  a  farm  is  being 
deteriorated  during  the  time  that  the  landlord  is 
kept  out  of  it,  but  supposing  that  the  landlord 
had  an  immediate  power  ot  re-entry,  do  you 
think  that  that  would  be  any  great  advantage  to 
him,  he  not  being  prepared  to  take  the  farm,  and 
not  having  the  implements  or  the  skill  or  any- 
thing else  ? — I  am  simply  putting  it  as  a  matter 
of  fairness.  I  am  not  putting  it  at  all  as  a 
compensation  for  the  abolition  of  the  law  of  dis- 
tress, because  I  do  not  think  that  it  would  need 
any  compensation. 

3000.  In  your  own  district  can  you  tell  us  of 
any  great  hardship  which  has  occurred  in  refer- 
ence to  the  present  law  of  distress,  in  cases  where 
distress  has  been  taken  ? — 1  suppose  I  may  men- 
tion a  case  that  has  happened  within  a  very  few 
months.  A  large  farm  belonging  to  a  collegiate 
institution  was  in  the  hands  of  a  man  who  was 
supposed  to  be  very  respectable.  The  landlords, 
that  is,  the  college,  put  in  a  distraint  for  three 
years*  rent*  There  was  a  meeting  of  creditors, 
and  it  was  found  that  this  would  completely 
sweep  away  the  whole  of  the  property,  which 
amounted  to  about  3,000/.  Practically  the 
other  creditors  were  at  the  mercy  of  the  college, 
and  the  college  authorities  gave  a  littie  mercy  in 
the  matter ;  they  remitted  a  certain  per*centage, 
and  the  result  is  that  the  college  obtained  their 
full  rent  less  that  per-centage,  and  the  rest  of 
the  creditors  hope  to  obtain  2  s.  Gd.  in  the  1  /. 
Such  cases  are  very  common  indeed.  I  heard 
this  morning  from  a  gentieman  who  told  me  as 
I  came  up  that  in  his  own  village  a  similar  case 
had  occurred.  I  do  not  know  that  of  my  own 
knowledge,  but  I  could  give  the  particulars  of 
the  other  case  very  carefully  indeed ;  and  I  may 
say  that  it  is  not  an  uncommon  case. 

3001.  When  you  are  recommending  the  total 
abolition  of  the  law,  are  you  doing  that  from 
your  own  point  of  view,  or  are  you  speaking 
authoritatively  on  behalf  of  the  "^principals  of 
the  bank  with  which  you  are  connected  ? — I  am 
simply  giving  my  own  opinion ;  I  am  not  giving 
the  opinion  of  the  bank  with  which  I  am  con- 


ned 

3002.  Then  I  quite  understand  that  you  are 
of  opinion  that  if  the  law  of  distress  were  totally 
abolished  there  must  be  some  other  mode  of 
collateral  security  given  by  the  tenant  ?— I  do 
not  know  that  at  all,  and  I  do  not  say  that  at 
aU. 

3003.  I  thought  you  said  that  it  was  only 
reasonable  that  the  landlord  should  require  a 
bondsman  or  a  bill  of  sale  ? — I  say  that  a  land- 
lord should  be  placed  in  the  same  position  as 
other  creditors,  and  his  great  security  would  be 
that  he  would  be  obliged  to  get  a  very  good 
tenant,  which  I  think  is  always  desirable.  I 
would  not  deprive  him  of  any  right  or  power 
which  every  other  man  has,  but  I  would  simply 
leave  him  m  the  same  position  as  every  otner 
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3004.  Is    it    always    possible    to    find    g< 
tenants? — It  has  been  m  the  past^  but   I 
afraid  it  is  not  jnst  now. 

3005.  Have  any  meetings  taken  place  in  your 
neighbourhood  with  regara  to  the  law  of  dis- 
tress?— None  that  I  know  of. 

3006.  How  long  has  your  attention  been  given 
to  this  subject?—!  suppose  for  25  years. 

3007.  Long  before  the  present  period  of  dis- 
tress?— Yes.  I  corresponded  with  the  present 
Lord  Derby  and  with  other  gentlemen  upon  the 
matter  many  years  ago^  with  a  view  to  urging  it 
forward  in  relation  to  Ireland  and  other  places. 
I  have  felt  a  great  interest  in  it. 

3008.  And  the  opinion  which  you  have  so 
clearly  explained  to  the  Committee  is  an  opinion 
formed  years  ago  ? — Quite  so. 

Mr.  SiddelL 

3009.  Needy  tenants  will  generally  leave  their 
farms  in  a  bad  state^  will  they  not  ? — Yes,  they 
do. 

3010.  Are  not  farms  in  a  bad  state  very  un- 
letable?— They  are. 

301 1.  Is  not  that  a  great  reason  why  landlords 
would  naturally  look  out  for  tenants  who  are  not 
needy  ? — Yes. 

3012.  T^ey  have  a  great  interest,  independent 
of  this  law  of  distress,  to  look  out  for  good 
tenants  ? — Yes,  they  have. 

3013.  Would  you  abolish  the  law  of  distress  as 
regards  house  property  ? — I  see  no  ground  what- 
ever for  retaimng  it  with  regard  to  house  pro- 
perty. It  stands  on  different  ground ;  it  does 
not  do  the  same  harm,  but  I  do  not  see  any 
ground  for  retaining  it.  I  cannot  see  any  reason 
why  it  should  eziat  with  regard  to  house  pro- 
perty. 

3014.  If  the  law  was  abolished,  would  not  a 
man  be  ousted  from  his  house,  whereas,  under 
the  present  law,  the  landlord  might  consent  to 
wait  for  rent,  when  the  tenant  might  recover 
his  position? — My  •opinion  is  that  I  can  see  no 
more  justification  for  giving  preference  to  a  debt 
for  house  rent  than  for  any  other ;  but  at  the 
same  time  I  have  not  given  much  attention  to 
the  matter.  It  does  not  seem  to  me  to  be  so 
important  a  question  as  the  Question  of  the  rela- 
tions of  landlord  and  tenant  oi  agricultural  land  ; 
but  I  see  no  reason  why  the  landlord  of  a  house 
should  have  a  preference  over  every  other  cre- 
ditor. 

3015.  Do  not  you  think  that  the  law,  by  keep- 
ing his  house  together,  gives  a  man  very  often  an 
opportunity  of  recovering  his  pecuniary  position? 
— I  would  prefer  that  credit  should  be  given 
upon  the  character,  the  ability,  and  the  skill  of  a 
man.  I  would  encourage  dealing  upon  such  a 
basis,  and  not  upon  the  basis  of  a  preferential 
claim. 

3016.  Still  youy  as  a  banker,  find  it  expedient 
generally  to  have  a  guarantee  for  a  loan  ? — Yes, 
and  it  is  quite  a  reasonable  and  proper  thing ;  it 
is  a  guarantee  for  the  respectability  of  a  man 
that  he  is  able  to  obtain  a  surety,  and  that  I 
think  is  a  very  important  matter.  I  would  let 
every  landlord  of  a  house  or  a  farm  do  in  that 
case  what  bankers  can  do. 
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3017.  Do  not  you  think  that  the  jpresent 
tenants  would  much  rather  have  the  law  as  it 
stands,  or  reduced  to  one  year,  than  have  to  run 
about  for  a  security  for  the  rent  of  the  farmer?. 
— I  am  bound  to  say  that  almost  all  the  intelli- 
gent farmers  that  I  have  talked  to  about  the 
matter  think  that  it  would  be  best  to  abolish  the 
law. 

3018.  Have  you  put  the  question  to  them 
whether  they  would  prefer  to  find  securitv  for 
the  rent  of  their  farms  or  have  the  law  of  dis- 
tress ? — I  do  not  know  that  I  have  put  the  ques- 
tion in  that  form.  There  is  not  a  universal  feeling 
in  favour  of  abolition,  but  the  great  majority  of 
intelligent  men  are  in  favour  of  it.  I  think 
the^  Scotch  farmers  are  almost  all  in  favour 
of  it 

3019.  Their  law  is  very  different  from  ours,  is 
it  not? — Yes;  perhaps  I  ought  not  to  speak 
about  them,  because  I  do  not  know  exactly 
what  the  law  is. 

3020.  Would  you  prefer  the  Scotch  law  to 
the  English  law  ? — I  do  not  know  the  detail  of 
the  Scotch  law.  The  old  law  of  hypothec  is 
somewhat  modified,  but  I  do  not  know  the  exact 
points  of  detail. 

3021.  You  spoke  about  Ireland,  and  you  said 
that  you  considered  that,  though  it  would  have 
been  in  a  better  state  if  this  law  had  not  existed ; 
have  you  had  any  experience  of  Ireland? — I 
have  travelled  in  Ireland,  and  looked  over  a 
great  many  farms  many  years  ago;  but,  looking 
broadly  at  the  matter ^  I  cannot  conceive  but  that^ 
if  the  landlords  had  not  had  the  exceptional  se- 
curity that  they  should  receive  their  rents,  they 
would  have  had  a  better  class  of  tenants  to  re- 
tain possession  of  their  land  than  exists  at  present 
in  Ireland.  I  think  that  the  evils  of  IreUmd 
have  been  enormouslv  intensified  by  the  constant, 
steady  action  of  the  law,  and  that  the  absence  of 
necessity  on  the  part  of  the  landlord  to  identify 
his  interest  with  that  of  his  tenants,  has  naturally 
tended  to  the  injury  of  his  tenants. 

3022.  Do  you  not  think  that  it  is  very  much 
the  same  state  of  things  as  with  the  English 
landlords,  that  they  have  had  to  get  such  tenants 
as  they  could  find? — It  is  the  slow  and  constant 
operation  of  the  law  that  I  am  referring  to.  The 
abolition  of  the  law  of  distress  would  not  produce 
any  rapid  change ;  but  I  certainly  think  that  the 
constant  operation  of  the  present  law  has  taken 
away  one  of  the  great  motives  that  would  operate 
on  the  minds  of  the  landlords  to  take  care  that 
they  had  good  tenants. 

3023.  With  regard  to  re-entry,  have  you  con- 
sidered the  difficmties  which  it  would  place  land- 
lords in  who  would  not  have  eufiicient  capital 
just  at  command  at  the  time;  because  very  often, 
especially  when  the  land  is  in  the  hands  of  trus- 
tees, they  have  no  means  of  raising  capital  ?— I 
have  not  put  it  as  a  substitute.  I  say  simply,  in 
answer  to  c^nestions  that  have  been  put  to  me, 
that  I  think  if  the  landlord  cannot  obtain  his  rent, 
if  you  take  away  from  him  the  power  of  distress, 
it  is  only  quite  right  that  he  should  have  the 
right  of  rapid  re-entry  upon  his  property.  He 
need  not  make  use  of  it  unless  he  likes,  but  he 
ought  to  have  it. 
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3024.  You  haye  not  considered  the  question  of 
the  inconvenience  or  aknost  imprtcticability  of 
all  landlords  taking  possession  of  their  farms? 

. — I  do  not  propose  that  a  landlord  should  take 
possession  of  his  farm ;  I  only  propose,  in  certfun 
cases  where  it  has  occurred  that  he  has  been  held 
out  of  his  fanuj  and  he  has  to  take  elaborate 
legal  proceedings,  a  much  more  speedy  remedy 
should  be  given  him,  quite  irrespectiye  of  the 
law  of  distress. 

3025.  Still,  on  the  whole,  you  are  of  opinion 
that  if  we  do  not  abolish  the  law  of  distress  it 
would  be  best  to  modify  it? — I  should  not  care 
much  about  that«  It  would  of  course  make  it 
less  unjust.  It  is  a  great  scandal  where  the  rents 
are  allowed  to  run  on  for  three  or  four  ^ears,  and 
to  modify  it  would  do  away  with  a  certam  amount 
of  that  scandal,  but  at  the  same  time  I  think  that 
the  evils  in  the  relation  of  landlord  and  tenant 
that  it  creates  would  remain  nearly  the  same 
afterwards  as  they  are  now. 

3026.  For  whose  benefit  would  you  abolish 
the  law  of  distress  for  the  tenant,  for  the  land- 
lord, or  for  the  ffeneral  public? — For  all  three. 

3027.  You  think  that  they  would  all  be 
benefited  ? — Distinctly. 

Colonel  Brise. 

3028.  You  jstated  just  now  that  you  would 
abolish  the  law  of  distress  in  the  interests  of  all 
three,  the  landlords,  the  tenants,  and  the  general 
{mblic;  but  you  stated,  did  you  not,  to  the 
right  honourable  Chairman,  that  you  would 
abolish  the  law,  more  especially  in  the  interests 
of  the  tenant  farmers  themselves? — Quite  so. 
Of  course,  a  small  tenant  farmer  may  be  a  man 
of  <][uite  as  good  substance  in  relation  to  his 
holding  as  a  lar^  one. 

3029.  You  said  .that  the  great  evil,  after  all,  of 
the  law  was  ffood  tenants,  whom  you  defined  as 
being  men  ot  capital  .and  skill,  would  have  to 
compete  with  men  of  small  capital  and,  I  suppose, 
of  small  skill  ? — Yes. 

3030.  Do  you  think  it  follows  that  because  a 
man  has  large  capital,  he  also  has  skill  ? — Not  at 
all. 

3031.  Do  you  not  think  that  a  man  with  a 
limited  capital,  and  a  very  large  amount  of  skill, 
might  be  a  very  good  tenant? — Yes. 

3032.  Would  not  you  as  a  landlord  almost  as 
soon  have  a  man  with  a  little  capital  who  knew 
how  to  work  it,  and  with  a  large  amount  of  skill, 
as  you  would  have  a  man  with  plenty  of  capital, 
but  who  did  not  know  how  to  manage  his  capital  ? 
— Yes ;  if  a  landlord  chose  to  take  a  small  man 
with  a  little  capital,  but  with  great  skill,  I  would 
not  discourage  him  to  take  such  a  man  as  a 
tenant ;  but  f  would  not  encourage  him  to  do  it, 
but  I  would  leave  to  the  landiora  the  ordinary 
motives  which  sway  men  of  business. 

3033.  You  Bidd  that  the  law  of  distress  tends 
to  lessen  the  amount  of  capital,  and  that,  I  think, 
you  said,  was  the  chief  reason  why  you  wished  the 
abolition  of  the  law  of  distress  ?— I  said  that  it 
had  lessened  the  amount  of  capital  and  skill  that 
was  applied  to  land. 

3034.  Do  you  not  think  it  a  very  good  thing 
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for  a  landlord  to  be  able  to  help  little  men  to  rise 
in  the  world  ? — Very  proper  indeed  for  him  to 
help  them,  but  not  at  the  esqpense  of  other 
creditors. 

3035.  Do  you  think  that  it  follows  necessarily 
that  it  should  be  at  the  expense  of  other  credi- 
tors?— I  am  afraid  that  it  is  often  so  in  this 
country. 

3036.  I  think  you  have  only  mentioned  an 
exceptional  case? — I  think  the  landlords  as  a 
rule  nave  behaved  with  great  consideration  and 
fairness  to  their  tenants ;  nobody  has  a  higher 
opinion  of  the  conduct  of  English  landlords  uian 
I  have ;  but  at  the  same  time  there  are  many, 
especially  needy  men  with  mortgaged  estates,  who 
no  doubt  have  availed  themselves  of  this  power 
to  receive  high  rents  from  bad  tenants. 

3037.  You  said  that  you  did  not  think  that 
the  abolition  of  the  law  of  distress  would  make 
much  difierence  to  bankers? — No,  I  cannot  trace 
that  there  would  be  much  difference.  It  would 
be  a  little  better  for  them,  no  doubt,  as  they 
would  be  relieved  from  the  present  danger  that 
one  creditor  may  sweep  off  everything. 

3038.  The  impression  in  some  parts  of  the 
country  is,  that  bankers  would  benefit  more  by 
the  abolition  of  the  law  of  distress  than  anybody 
else ;  you  are  evidently  not  of  that  opinion  ? — I 
cannot  say  that  I  have  seen  any  ereat  loss  in  con- 
sequence of  the  existence  of  the  law  of  distress  in 
connection  with  bankers,  although  of  course  there 
have  been  losses* 

3939.  Would  not  you  be  disposed,  as  a  banker, 
to  make  larger  advances  to  a  man  occupying  land, 
if  it  were  not  for  the  law  of  distress  ? — I  should 
think  that  there  would  be  a  tendency  to  advance 
rather  more  money,  no  doubt.  A  nirmer  would 
obtain  additional  credit  from  other  creditors.  Just 
as  he  would  lose  a  certain  amount  of  credit  from 
his  landlord. 

3040.  Therefore,  would  not  the  abolition  of  the 
law  of  distress  tend  to  increase  your  business  as 
a  banker? — 1  do  not  see  how  it  would  increase 
business;  you  mean  that  it  would  increase 
the  amount  which  it  would  be  safe  to  lend  to 
tenants. 

3041.  It  would  increase  your  business  as  a 
banker;  you  would  be  able  to  advance  more 
money  than  you  do  now? — Yes;  so  far  as  it 
would  make  tenants  safe  to  lend  to  it  would  have 
a  tendency  to  lead  bankers  to  advance  something 
more  to  them,  but  I  do  not  see  that  it  would 
make  any  appreciable  difference  in  amount  of 
business. 

3042.  If  I  came  to  you  as  a  landlord  with  a 
tenant  who  wanted  to  raise  money,  and  I  said  to 
you,  **  If  you  will  advance  the  money  to  this 
^ntleman,  I  will  waive  any  right  that  I  may 
have  as  a  landlord  by  the  law  of  distress,**  would 
you  not  be  much  more  inclined  to  advance 
money  under  those  circumstances  ? — Yes,  I  tliink 
I  would. 

3043.  Therefore,  the  abolition  of  the  law  of 
distress  would  be  an  advantage  to  bankers  ? — 
Yes,  as  far  as  that  goes.  Bankers  of  course 
take  care  to  secure  themselves,  and  they  endea- 
vour to  do  the  best  they  can,  as  I  presume  land- 
lords would  do  if  this  law  did  not  exist. 

3044.  Have 
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Mr.  Rendel. 

3044.  Haye  yon  known  cases  of  small  farms 
being  thrown  tc^ether  at  all? — In  my  neigbbour- 
booa  I  do  not  think  that  small  farms  have  been 
thrown  togedier  much  ;  latterly  there  have  been 
some  of  them  crushed  out  of  existence,  I  am  sorry 
to  say. 

3045.  Are  large  farmers,  do  you  think,  not 
in  a  better  position  than  the  small  farmers,  in 
consequence  of  the  credit  given  them  by  the 
law  of  distress  ? — I  have  not  seen  any  result  of 
that  kind  at  all ;  I  cannot  trace  any  result  of 
that  kind. 

Sir  Joseph  Petue. 

3046.  I  think  I  understood  you  to  say  that  if 
a  change  were  made  in  the  law  the  present  was 
not  a  very  opportune  time  ? — I  am  bound  to  say 
I  think  it  is  not ;  it  would  have  been  much  better 
if  it  had  been  done  at  a  time  when  there  was 
comparative  prosperity. 

3047.  Does  it  occur  to  you  that  lefirislation 
might  take  place  now,  commencing  the  alteration 
some  time  hence  ? — That  is  a  detail  as  to  which 
I  do  not  know  that  I  am  prepared  to  suggest  any 
alteration  ;  I  do  see  that  at  the  present  moment 
when  the  landlords,  owing  to  the  distress  of  the 
tenants,  are  occupied  in  assisting  them,  there 
might  be  some  cases  arise  of  hardships  from  the 
abolition  of  the  law  of  distress.  I  believe  that 
in  the  main  landlords  have  consulted  their  own  in- 
terests in  doing  so,  independently  of  the  law  of 
distress,  where  a  respectable  man  is  being  helped, 
he  would  be  helped,  I  have  no  doubt. 

3048.  Are  the  farms  generally  let  in  your 
neighbourhood  by  tender? — No,  they  are  not; 
I  may  say,  scarcely  ever. 

3049.  The  evidence    before    this  Committee 

{generally  is,  that  the  rent  is  fixed  by  the  land- 
ord  ;  is  that  so  in  your  neighbourhood  ? — I  thiuk 
that  fact  has  arisen  very  much  out  of  the  existence 
of  this  law  of  distress.  The  law  of  distress  has 
created  two  rents,  the  market  or  competition 
rent,  which  is  practically  not  the  fair  rent,  but 
the  rent  which  you  will  get  by  tender,  with  the 
law  of  distress  and  the  fair  rent ;  landlords 
generally  have  very  wisely,  instead  of  taking  the 
market  rent,  generally  taken  the  fair  rent,  and 
they  have  directed  their  agent  to  fix  a  fair  rent. 

3050.  Is  not  the  fair  rent  of  a  farm  the  rent 
that  a  man  will  give  for  it? — I  think  that  the 
fair  rent  is  the  rent  which  a  good  tenant  would 
give  if  the  law  of  distress  did  not  exist. 

3051.  You  said  that  the  knowledge  that  one 
creditor  gets  a  preference  over  his  goods  makes  a 
tenant  give  a  larger  rent  than  he  otherwise  would 
give  ? — At  the  present  moment  the  operation  of 
course  is  very  much  suspended  by  the  state  of 
things,  but  some  few  years  ago  a  good  tenant,  if 
he  had  to  tender  for  a  farm,  and  was  anxious  to 
get  it,  had  to  tender  with  the  knowledge  that  he 
was  opposed  by  an  inferior  man  to  mm,  who 
would  be  accepted  under  the  law  of  distress,  and 
so  he  had  to  bid  up  to  this  inferior  man. 

3052.  Do  you  think  that  a  man  bids  more  be- 
cause there  is  a  man  behind  him  who  will  bid 
higher  ?— There  is  no  question  that  he  does. 

3053.  If  you  go  to  a  sale  by  auction,  do  you 
bid  more  than  the  value  that  you  put  upon  a 
thing  because  you  know  that  another  man  is 
anxious  to  be  a  buyer? — If  you  are  very  anxious 
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to  get  it,  the  greater  the  number  of  reckless 
buyers  behind  you,  the  higher  you  bid. 

3054.  Are  you  forced  to  give  more  because 
other  people  are  reckless ?— No,  perhaps  not; 
but  you  would  have  to  give  a  higher  price  for  it 
if  you  were  determined  to  have  it. 

3055.  Then  you  give  the  market  value? — I 
define  the  market  value  to  be  what  a  good  tenant 
would  give  for  a  farm,  if  the  law  of  distress  did 
not  exist.  If  a  good  tenant  has  a  great  desire 
for  it,  of  course  he  must  give  more  now. 

3056.  You  say  that  if  the  law  of  distress 
were  abolished  altogether,  the  landlord  would 
reauire  to  have  immediate  possession  of  his  land? 
— I  quite  admit  that  it  would  be  only  just  that 
he  should  have  a  prompt  power  of  re-entry. 

3057.  If  he  did  re-enter,  would  not  that  be 
attended  witli  great  inconvenience  to  the  family 
of  the  tenant,  and  generally  with  loss  to  the 
other  creditors  ? — I  should  not  have  thought  so ; 
I  do  not  see  why  that  should  follow. 

3058.  The  landlord  would  enter  into  the  pos- 
session of  the  whole  of  the  growing  crops,  would 
he  not  ? — ^^Yes,  but  the  landlord,  when  the  tenant 
fails  in  his  contract,  or  breaks  his  bargain,  and  does 
not  pay  his  rent,  should  have  the  power  of  prompt 
re-entry ;  that  seems  to  me  to  be  obviously 
right. 

3059.  Do  you  not  think  that  a  system  of  bills 
of  sale  would  spring  up,  as  they  are  doing  now  in 
America,  where  the  law  of  distress  is  aoolished, 
which  would  give  the  landlord  practically  a  pre- 
ference over  the  personal  property  of  the  tenant? 
— But  no  respectable  tenant  would  give  a  bill  of 
sale  to  his  landlord;  he  would  refiise  to  hire 
upon  such  terms,  just  as  he  would  refuse  to 
borrow  of  a  banker  on  such  terms. 

3060.  Is  not  it  in  his  hands  at  the  present 
moment  to  say,  ^'  I  will  not  rent  the  land  upon 
any  terms  unless  you  agree  that  the  whole  of 
my  creditors  should  rank  equally  with  yourself"? 
Yes ;  but  he  has  behind  him  the  fact  now  exist- 
ing that  the  landlord  can  let  it  to  other  men  with 
safety,  instead  of  to  him. 

3061.  Would  it  not  have  the  same  effect  if 
the  law  of  distress  were  abolished? — No;  the 
landlord  would  not  have  the  power  of  letting  to 
an  inferior  man  with  the  safety  that  he  has  now. 

3062.  Not  if  the  inferior  man  gave  bondsmen  ? 
— If  he  could  give  him  a  bona  and  find  him 
good  sureties,  no  doubt  he  would  let  it  to  him. 

3063.  A  bond  on  the  moveable  stock  on  the 
farm  ? — No,  a  bond  of  such  a  kind,  like  a  bill  of 
sale,  would  destroy  the  credit  of  the  whole  trans- 
action. At  present,  the  mere  existence  of  a 
man's  name  to  a  bill  of  sale  destroys  his  credit. 

3064.  But  do  you  think  that  that  would  be 
the  case  if  it  was  an  acknowledged  fact  that 
every  farmer,  on  going  into  a  fEirm,  would  give  a 
bill  of  sale? — I  l^ve  a  horror  of  bills  of  sde ;  I 
wish  there  were  no  such  things  as  bills  of  sale. 
I  think  it  is  admitted  that  bUls  of  sale  do  more 
harm  thim  good.  They  do  more  harm  by  en- 
couraging iflegitimate  credit  than  they  do  good 
by  encouragii^  legitimate  credit  But  I  would 
leave  the  hmdford^  with  reference  to  bills  of  sale^ 
in  the  same  position  as  I  would  leave  an  agricul^ 
tural  implement  maker  or  anybody  else.  I  am 
sure  that  respectable  tenants  would  not  give 
them.  J 
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3065.  But  one  of  those  inferior  landlords  who 
adopts  those  plans,  and  who  takes  a  little  man's 
bond  on  the  ground  that  it  gives  him  a  higher 
rent,  although  the  landlord  knows  that  he  has  an 
inferior  tenant,  would  take  his  bond,  would  he 
not  ? — If  a  man  did  such  things,  the  whole  neigh- 
bourhood would  be  advertised  by  that  very  cir- 
cumstance that  the  man  would  not  be  fit  to  be 
trusted;  people  would  have  very  little  to  do 
with  him. 

30r>6.  May  I  ask  is  your  experience  of  this 
law  of  distress  extensive  ? — Yes. 

3067.  We  had  two  professional  men  the  other 
day,  one  of  whom  said  that  in  35  years  he  had 
never  known  the  law  of  distress  put  into  opera- 
tion, and  the  other  said  that  he  had  only  known 
of  two  cases,  and  they  were  both  cases  of  fraud ; 
is  that  your  experience  ? — The  actual  cases  of 
distraint  are  very  few,  but  the  operation  of  the 
law  exists  upon  the  mind  of  every  tenant  and 
every  landlord  in  every  bargain. 

3068.  Have  tenants  actually,  under  this  law, 
given  more  than  they  ought  to  give  for  the  land? 
— I  have  already  said  that  the  landlords  of  Eng- 
land, as  a  rule,  have  not  availed  themselves  of  it, 
but  I  believe  in  many  instances  they  have  done 
so.  The  landlords  have  in  consequence  of  that 
power  had  an  illegitimate  competition  for  their 
farms. 

Mr.  Fellowes. 

3069.  I  gather  that  your  opinions  on  this  sub- 
ject, as  regards  yourself,  are  theoretical  rather 
than  from  any  practical  acquaintance  with 
the  law  of  distress  ? — I  think  that  I  have  had 
much  practical  acquaintance  with  the  law  of 
distress  ;  I  do  not  know  how  a  man  could  be 
more  closely  connected  with  it  in  any  way. 

3070.  I  understand  you  to  say  that  you  farm 
your  own  land  ? — Yes,  I  farm  some  of  my  own 
land,  and  I  let  two  small  farms. 

3071.  As  a  banker,  you  do  not  attach  much 
importance  to  it? — No. 

3072.  In  what  practical  way  have  you  had 
acquaintance  with  it? — I  had  my  mind  led  to 
think  of  these  matters  many  years  ago,  and  I 
formed  the  opinion  that  it  was  one  of  the  great 
hindrances  to  all  kinds  of  satisfactoiy  arrange- 
ments. I  am  in  favour  of  perfect  freedom  of 
contract,  and  I  believe  that  if  the  Law  of  distress 
were  abolished,  satisfactory  arrangements  would 
be  made  between  landlord  and  tenants. 

3073.  Then  your  experience  of  this  subject  is 
chiefly  gathered  £rom  the  time  when  you  were  a 
farmer,  a  great  many  years  ago ;  how  many  years 
affo,  did  you  say  ?'--I  should  say  that  for  25  years 
I  nave  felt  an  interest  in  the  question. 

3074.  Until  what  time  were  you  a  tenant 
farmer  ? — Until  about  four  or  five  years  ago  I 
was  a  tenant  farmer. 

3075.  When  did  you  first  hear  of  much  agita- 
tion on  this  subject  in  Huntingdonshire  ? — I  do 
not  think  that  there  is  much  agitation  upon  the 
matter.  I  may  say  that  I  introduced  the  question^ 
and  had  it  discussed  before  the  economic  section, 
at  a  meeting  of  the  British  Association  at  Not- 
tingham, and  I  have  been  in  communication  with 
other  people  about  it. 


Mr.  i^?/20U7ef— continued. 

3076.  Amongst  practical  farmers  in  the  St. 
Ives'  market  you  have  not  heard  it  much  dis- 
cussed ?  —  I  have  not  heard  it  very  much  dis- 
cussed. It  is,  I  believe,  felt  whenever  it  is 
alluded  to,  but  there  have  been  no  meetings  on 
the  subject. 

3077.  Do  you  imagine  that  in  the  case  of  the 
abolition  of  the  law  of  distress  the  landlords 
would  enforce  prepayments ;  is  that  your  idea  ? — 
If  a  landlord  chose  to  make  an  arrangement  for 
prepayment  he  could  do  so,  but  I  should  imagine 
that  a  landlord  would  not  often  do  that ;  he 
would  simply  choose  his  tenants,  and  trust  them 
as  other  people  would  do. 

3078.  What  is  his  security? —  I  suppose  he 
would  do  just  as  I  should  do.  If  a  person  came 
to  the  bank,  if  I  thought  he  was  quite  safe,  I 
might  lend  him  money  without  any  security ;  if 
not,  I  should  ask  security. 

3079.  But  if  you  thought  that  he  wanted 
strengthening,  you  would  ask  him  to  give  security 
for  5  per  cent  to  you  ? — Yes. 

3080.  Do  you  think  that  a  landlord  could  ge* 
that? — I  do  not  think  that  the  question  of  what 
per-centage  a  landlord  gets  has  anything  to  do 
with  the  matter.  The  per-centage  that  a  land- 
lord gets  depends  upon  the  action  of  the  landlord 
himself.  If  he  gives  a  high  price  for  his  land,  he 
gets  a  low  interest ;  but  he  may  have  inherited 
It,  and    the  rent  may  have    increased.      For 

•  instance,  his  great  grandfather  may  have  bought 
it,  and  he  may  now  be  netting  10  per  cent,  on 
the  original  price.  Rut  1  cannot  understand  the 
relation  of  the  question  of  what  interest  the  land- 
lord gets  to  the  matter. 

3081.  Then,  I  understand  that  you  would  put 
the  landlord  in  the  same  category  as  everybody 
else  ? — Quite  so.  I  believe  most  sincerely  that 
the  operation  of  the  abolition  of  law  would  be 
ultimately  to  the  advantage  of  the  landlord, 
because  it  would  take  away  from  the  landlord 
the  temptation,  which  in  some  cases  has  acted 
upon  him,  to  admit  inferior  men  with  insufficient 
capital  in  consequence  of  his  having  a  preferential 
claim. 

3082.  It  has  not  been  your  experience  that  the 
practical  effect  of  the  law  of  distress  is  largely 
to  help  small  struggling  farmers  ? — I  cannot  say 
that  I  think  so,  because  although  it  does  improve 
the  credit  of  the  small  farmer  with  the  lanalord, 
it  decreases  it  with  his  other  creditors,  and  reallv 
what  it  gives  with  one  hand  it  takes  away  with 
the  other. 

Mr.  Blenrierhassett* 

3083.  I  think  you  said  in  the  earlier  part  of 
your  evidence  that  the  two  credits  balance  each 
other? — Practically,  I  think  so. 

3084.  Do  vou  think  that  the  balance  of  ad<» 
vantage  would  be  on  the  one  side  or  the  othei" 
with  regard  to  lessening  the  credit  of  the  tenant? 
— It  has  been  properly  suggested  that  the  action 
of  the  law  is  somewhat  to  benefit  the  tenant  in 
borrowing  money  from  his  landlord,  inasmuch 
as  he  pays  no  interest. 

3085.  As  regards  the  question  of  freedom  in 
the  transaction,  and  avoiding  complications  in 
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his  dealings  with  different  people^  do  you  think 
he  would  gain  any  advantage  from  the  abolition 
of  the  law  of  distress  which  would  more  than 
compensate  him  for  the  loss  of  credit  with  his 
landlord? — I  think  far  more.  It  would  be  an 
infinitely  more  important  matter  to  the  tenant, 
because  he  has  constantly  been  under  pressure, 
so  that  if  he  objected  to  some,  absurd  clause  in 
his  lease  or  what  not,  he  knew  that  his  character, 
or  his  capital,  or  his  skill,  did  not  go  for  their 
due  weight  in  the  transaction. 

3086.  I  want  voa  to  leave  out  of  consideration 
altogether  for  the  moment  the  question  of  the 
effect  of  distress  on  rents  and  so  on,  and  to 
consider  simply  this;  whether  the  advantage  that 
the  tenant  undoubtedly  has  as  regards  cre£t  with 
his  landlord  at  present  is  not  more  than  compen- 
sated to  him  by  the  loss  of  credit  of  other  persons 
with  whom  he  has  dealings,  and  the  difficulty 
that  he  may  have  in  carrying  on  his  business 
transactions  in  a  ^i3^at  variety  of  instances  ? — I 
do  not  think  that  it  causes  very  great  hardship 
to  the  general  community,  because  it  is  adver- 
tised and  known  that  the  landlord  has  a  pre- 
ference, and  coneequently  they  have  to  adjust 
themeelves  to  it  Ko  doubt  it  is  a  preference, 
but  at  the  same  time  it  is  advertised  to  the  whole 
world,  and  ia  like  a  bill  of  sale.  I  see,  as  has 
been  suggested  to-day,  that  there  is  a  benefit  to 
a  tenant  in  borrowing  money  from  the  landlord, 
because  the  landlord  does  not  chaise  him  any- 
thing lor  it. 

3087.  But  you  think  that  that,  which  is  some 
benefit,  is  counterbalanced  by  the  disadvantage 
in  other  ways? — ^Yes,  I  think  so. 

3088.  And  as  regards  the  landlord,  you  think 
that  the  abolition  of  the  law  of  distress  would 
conduce  to  permanent  as  opposed  to  merely 
temporary  arrangements? — Yes,  I  think  so* 

3089.  If  I  imderstood  your  evidence  rightly, 
you  attached  the  greatest  weight  to  the  abolition 
of  the  law  of  distress  in  regard  to  its  effect  upon 
the  public  interest? — I  think  it  is  principally  a 
question  between  landlord  and  tenant.  The 
public  is  interested  in  the  matter,  but  I  do  not 
think  so  much  of  that,  since  wo  have  free  trade. 

3090.  You  heard,  did  you  not,  the  evidence  of 
the  last  witness  ? — Yes. 

3091.  And  you  heard  him  say  that,  in  his 
opinion,  the  law  of  distress  tended  to  the  better 
cultivation  of  the  land ;  is  that  your  opinion  ? — 
Certainly  not ;  it  is  inconsistent  with  my  whole 
train  of  thought. 

3092.  That  being  so,  your  view  is  that  the 
existence  of  the  law  of  distress,  so  far  from 
tending  to  the  better  cultivation  of  the  land, 
tends  entirely  in  the  opposite  direction,  and  that 
the  distinction  does  not  in  any  way  apply  to 
distress  for  house  property? — It  does  not  apply 
to  house  propertv;  house  proper^  stands  on  a 
different  basis  to  landed  property,  I  think  a  land- 
lord in  that  case  should  not  be  secured;  but  no 
doubt  there  is  a  distinction. 

3093.  You  were  .asked  whether  you  considered 
that  this  was  not  an  opportune  time  for  the 
abolition  of  the  law  of  distress,  and  you  said  that 
it  might  not  be  the  most  opportune  time,  but  you 
still  think  that  it  would  be  desirable  in  the  end 
to  aboUsh  the  law  of  distress  ? — I  think  that  the 
permanent  interest  of  the  greater  part  c^  the 
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kingdom  would  be  secured  by  the  abolition  now ; 
but  it  might  have  some  evil  effects  which  it 
would  not  have  if  agriculture  were  in  a  com- 
paratively prosperous  state. 

3094.  Do  you  think  that  that  objection  would 
applv  if  a  measure  were  passed  this  Session 
abolishing  the  law  of  distress,  that  measure  not 
coming  into  operation  for  some  time  ? — I  hope 
that  we  shall  soon  be  relieved  from  the  present 
state  of  depression,  and  then  people  would  not 
feel  it  so  much. 

3095.  Do  you  think  two  years  would  be  a 
reasonable  time  ? — I  should  not  like  to  give  an 
opinion  about  that. 

Mr.  Howard. 

3096.  The  Committee  is  to  gather,  I  presume, 
that  you  have  had  your  eye  upon  the  operation 
of  the  law  of  distress  during  the  past  25  years  ? 
—Yes. 

3097.  Your  attention  has  never  been  called 
away  from  the  operation  ? — No ;  more  or  less,  it 
has  always  been  on  it. 

3098.  You  stated  that  you  had  had  conversa- 
tions with  intelligent  farmers  in  your  neighbour- 
hood, and  that  they  had  expressed  an  opmion  in 
favour  of  the  total  abolition  of  the  law  of  dis- 
tress; have  you  conversed  with  many  farmers 
there  ? — Yes  ;  I  have  with  many. 

3099.  And  that  is  the  opinion  of  intelligent 
farmers  in  your  dbtrict? — I  should  say  it  is,  but 
not  invariably  so. 

3100.  But  generally  it  is  the  opinion  of  intel- 
ligent men,  as  I  understand  you  ? — I  have  in  my 
mind  one  most  intelligent  man  who  is  opposed  to 
it  on  the  ground  that  the  pressure  would  be  so 
severe  at  the  present  moment,  that  if  you  were 
to  abolish  the  law  of  distress  it  might  produce 
serious  consequences. 

3101.  In  answer  to  the  honourable  Member  for 
Durham,  you  spoke  very  highly  of  the  landlords, 
«nd  I  think  very  properly  so ;  but  I  would  ask 
you,  would  not  uie  increased  rent  being  obtained 
by  a  needy  or  greedy  landlord  have  an  influence 
on  adjoining  estates  ? — I  think  it  has  had  an  un- 
favourable mfluence,  and  has  led  l^mdlords  some- 
times to  suppose  that  they  were  letting  their 
lands  at  a  fair  rent,  when  they  were  letting  it  at 
a  market  or  competition  rent. 

3102.  You  think  that  if  a  needy  or  a  greedy 
landlord  obtained  a  higher  rent  than  he  otherwise 
would  obtain  through  the  action  of  the  law  of 
distress,  it  would  have  an  effect  upon  adjoining 
estates  ?— Yes,  it  has  an  effect,  more  or  less. 

3103.  Would  it  be  a  constantly  widening  in- 
fluence ? — I  am  afraid  that  it  is  so. 

3104.  With  respect  to  the  question  of  the 
credit  of  a  farmer,  you  stated  that  the  present 
law  had  had  a  tendency  to  impair  the  creait  of  a 
farmer,  and  I  would  ask  you,  has  not  that  been 
materially  increased  durmg  the  late  depressed 
period  ? — No  doubt. 

3105.  Bankers  have  been  less  willing  to  five 
credit  to  farmers  when  they  have  most  stood  ia 
need  of  it  ? — There  is  no  question  about  it. 

3106.  But  a  tenant  who  is  in  repute  as  a  iiood 
farmer,  and  otherwise  of  respectable  character, 
you  have  been  in  the  habit  of  advancing  money 
to  without  collateral  security  ? — Yes,  in  certain 
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3107.  And  that  depends  upon  whether  they 
have  a  good  reputation  as  practical  farmers  and 
upon  their  general  character?— Quite  so. 

3108.  If  the  owners  of  land  are  deprived  of 
this  preferental  right,  would  they  not  in  letting 
their  farms  have  to  be  governed  like  other  traders, 
by  the  conditions  of  the  market  ? — Quite  so. 

3109.  That  is  clearly  your  opinion? — Yes; 
there  would  be  the  strongest  pressure  then  upon 
the  mind  of  the  landlord,  or  his  agent,  to  obtain 
a  good  tenant,  because  the  bargain  is  not  a  tem- 
porary bargain. 

3110.  Is  it  your  opinion  that  if  the  law  of  dis- 
tress were  swept  away,  things  would  be  reduced 
to  a  more  natural  condition  in  the  selling  and 
letting  of  farms  ? — I  think  so.  My  object  should 
be  to  place  everything  upon  a  natural  condition, 
and  to  leave  perfect  freedom  to  the  play  of  motives 
on  both  sides. 

3111.  You  were  present  just  now  when  the 
question  of  the  less  security  which  the  owner  of 
grass  land  possesses,  as  compared  with  the  owner 
of  arable  land ;  have  you  a  great  deal  of  grass 
land  in  the  neighbourhood  of  St.  Ives?— xes, 
there  is  a  fair  proportion. 

3112.  Do  the  owners  of  the  grass  land  exact 
different  terms  in  letting  grass  farms  from  those 
which  the  owners  of  arable  land  exact  ? — No,  I 
do  not  know  that  they  differ  at  all. 

3113.  Have  you  never  met  with  a  case  in 
which  the  owner  of  a  grass  farm  has  exacted 
more  onerous  terms  in  letting  than  he  would  in 
letting  an  arable  farm? — I  cannot  conceive  how 
he  can  exact  more  onerous  terms,  because  it  is 
the  tenant  that  fixes  the  rent ;  it  is  not  the  land- 
lord. The  landlord  can  only  get  the  rent  which 
the  tenant  will  give.  He  may  get  a  higher  rent 
from  an  inferior  tenant,  but  if  he  will  have  a 
good  tenant,  he  can  only  get  the  rent  that  a  good 
tenant  will  give. 

3114.  Do  you  concur  in  the  opinion  that  the 
owners  of  grass  land  have  less  security  for  their 
rent  than  the  owners  of  arable  land  ? — I  should 
have  thought  myself  that  there  was  rather  less 
material  for  the  landlord  to  distrain  upon ;  but 
at  the  same  time  they  get  on  very  well  without 
it,  so  far  as  I  know. 

3115.  You  were  asked  a  question  about  the 
inconvenient  results  from  a  farm  being  thrown 
suddenly  upon  the  hands  of  the  owner;  would 
that  inconvenience  be  materially  increased  by 
the  abolition  of  the  law  of  distress  ? — I  should 
not  have  thought  that  it  would  at  all ;  I  do  not 
see  what  it  has  to  do  with  it. 

3116.  In  your  opinion,  would  the  abolition  of 
the  law  of  distress  have  a  material  effect  in 
raising  the  style  of  farming  throughout  the 
country  in  the  course  of  years? — It  would  have 
a  considerable  effect  in  that  direction,  just  as  I 
believe  in  Ireland  and  in  England  too,  under  the 
present  state  of  things,  it  lias  had  a  steady 
influence  of  a  lowering  tendency. 

3117.  You  believe  that  owing  to  the  existence 
of  this  law,  bad  farmers  are  tolerated  for  a 
longer  period  than  they  would  be  without  this 
law  ? — Yes,  they  are  admitted  into  farms  which 
they  otherwise  would  not  be. 

3118.  Have  you  known  any  cases  in  which 
tenants  have  been  propped  up  owing  to  the  law 
of  distress,  until  they,  to  use  a  weu-known  ex- 
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pression,  have  not  had  a  feather  to  fly  with  ? — I 
have  known  a  farm  in  an  adjoining  parish  which 
was  very  heavily  mortgaged  and  in  the  hands  of 
the  mortgagees ;  the  farm  was  let  to  three  suc- 
cessive tenants  for  five  or  six  years  each,  at  a  rent 
about  50  per  cent,  beyond  that  of  the  surrounding 
land  in  the  neighbourhood,  and  those  three  suc- 
cessive tenants  all  failed  or  lost  heavily.  Whilst 
the  times  were  good  the  mortgagees  got  their 
money,  but  at  last  there  came  a  collapse,  and  they 
sold  the  property. 

3119.  Did  that  farm  produce  its  maximum,  or 
near  its  maximum  ? — No,  it  was  badly  farmed. 

3120.  Was  there  much  labour  employed  upon 
it?— No. 

3121.  You  drew  a  distinction  between  houses 
and  land  in  reply  to  the  honourable  Member 
next  me  ;  you  did  not  state  upon  what  different 
basis  houses  stood  to  land;  what  distinction 
exists  in  your  own  mind? — I  can  see  no  dis- 
tinction as  to  the  right  of  the  landlord  in  houses 
or  land,  but  I  see  a  great  difference  in  the 
practical  evil  results  which  follow  from  the  one 
and  the  other.  In  the  one  case  it  involves  the 
question  of  the  cultivation  of  the  soil,  and  many 
interests  connected  with  it.  Supposing  a  land- 
lord lets  a  bad  tenant  into  his  farm,  he  does 
injury  to  the  whole  neighbourhood  around,  to  all 
the  tradesmen,  and  to  all  the  labourers,  and  to 
everybody ;  whereas,  if  a  landlord  lets  a  bad  man 
into  a  house,  I  suppose  no  such  results,  or  to  such 
an  extent,  would  follow. 

3122.  You  have  told  us  of  another  distinction, 
in  the  fact  that  houses  can  be  indefinitely  multi- 
plied ? — Yes,  I  see  that  there  is  a  distinction  in 
theory  because  land  cannot  be  multiplied  and 
houses  can.  The  tendency  of  the  law  of  distress 
is  to  lower  the  rent  of  houses  more  or  less,  under 
certain  circumstances,  but  it  has  not  that  tendency 
upon  land.  There  is  this  economical  distinction 
between  the  two  cases,  that  whereas  houses  can 
be  multiplied  to  any  extent,  if  you  give  the  land- 
lord an  absolute  security  you  encourage  the 
building  of  houses,  but  you  do  not  produce 
any  such  result  upon  land.  It  is  rather  a 
scholastic  or  economical  distinction,  but  at  the 
same  time  it  is  true,  I  think. 

3123.  To  sum  up  your  evidence,  after  25  years 
of  experience  and  observation,  you  have  come  to 
the  conclusion  that  the  existence  of  this  law  is  in- 
jurious to  the  landowner  ? — That  is  undoubtedly 
the  case  ultimately. 

Chairman* 

3124.  I  think  you  mentioned  the  case  of  three 
years'  seizure  of  rent  on  a  college  farm,  where  the 
amount  of  arrears  was  about  3,000  /.  ? — ^Yes. 

3125.  How  much  were  the  other  debts,  do 
you  happen  to  remember? — I  think  the  debts 
altogether  were  about  8,000  /.,  including  the 
college  debt  for  rent. 

Mr.  Howard. 

3126.  Was  that  estate  in  Bedfordshire?— 
Yes. 

Chairman. 

3127.  So  that  even  if  it  had  been  reduced  to 
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Chairman — continued. 

one  year,  and  the  landlord  had  onlj  claimed 
1,000/.,  there  would  have  been  insuflicient  to 
pay  the  other  creditors  ? — Yes,  there  would  have 
been  insufficient  to  pay  the  other  creditors,  but 
in  their  case  there  would  have  been  a  consider- 
ably larger  dividend  than  there  is  now.  It  is  a 
case  with  which  I  was  connected  ;  the  bank  lost 


CKatrmon— continued. 

nothing  by  the  transaction,  but  other  creditors 
suffered  heavily. 

Mr.  Blennerhassett. 

3128.  Do  you  remember  what  per-centage  the 
college  remitted  ? — I  think  that  the  college  re- 
mitt^  20  per  cent. 


Mr.  John  Robinson,  called  in ;  and  Examined. 


Sir  Massey  Lopes. 

3129.  Where  do  you  live? — At  Wigham 
Court,  in  East  Kent. 

3130.  You  are  a  large  tenant  farmer  there? — 
Yes,  rather  so ;  I  farm  800  acres. 

3131.  Are    you    chairman    of   the    board    of 

fuardians  for  that  district? — Yes,  and   I  have 
een  so  for  over  20  years. 

3132.  Then,  I  presume,  you  have  had  great 
opportunities  of  ascertaining  what  the  feelings  of 
the  tenant  farmers  are  'with  regard  to  this  par- 
ticular question  ? — Within  the  last  year  or  two  I 
have;  I  have  never  heard  the  question  raised 
until  lately. 

3133.  Then  it  is  only  within  the  last  year  or 
two  that  there  has  been  any  agitation  with  refer- 
ence to  this  question? — Only  within  the  last  year 
or  two  in  my  neighbourhood. 

3134.  Since  that  time,  have  you  given  a  good 
deal  of  attention  to  this  subject  yourself? — Yes, 
I  have  thought  it  over  very  seriously. 

3135.  Would  you  tell  the  Committee  what 
view  you  have  come  to  with  reference  to 
the  law  of  distress ;  are  you  in  favour  of  the  total 
abolition,  or  of  a  considerable  modification  of  the 
present  law  of  distress  ? — I  am  opposed  to  the 
total  abolition  of  the  law  of  distress,  but  in  favour 
of  a  considerable  modification  of  it. 

3136.  Have  you  attended  any  meetings  in 
your  own  neighbourhood  where  this  question 
has  been  discussed  ? — Yes,  on  two  occasions* 

3137.  Where  was  that?— At  Canterbury,  at 
the  East  Kent  Chamber  of  Agriculture. 

3138.  Was  any  resolution  brought  forward 
with  regard  to  it? — The  first  time  the  subject 
was  considered  was  in  1878,  after  the  case  of 
Lake  r.  Duppa,  where  some  sheep  were  dis- 
trained for  rent,  and  the  resolution  passed  on  that 
occasion  was  in  favour  of  a  three  years*  preferential 
claim  to  the  landlord. 

3139.  Has  there  been  any  subsequent  discus- 
sion with  regard  to  it  ? — Yes,  it  was  considered 
again  about  a  month  since,  as  some  members 
thought  there  was  an  increasing  opinion  in  favour 
of  total  abolition,  but  the  resolution  passed  was 
in  favour  of  a  modification  to  two  years'  pre- 
ferential claim. 

3140.  That  resolution  was  passed  at  your 
chamber,  which  was  subsequently  discussed  at 
the  Central  Chamber  ? — Yes. 

3141.  Could  you  tell  us  whether  these  are 
the  words  of  that  resolution  :  **That  this  chamber 
is  opposed  to  the  total  abolition,  but  is  in  favour 
of  a  modification  of  the  law  of  distraint,  and 
approves  of  the  general  principles  contained  in 
the  Bill  to  amend  the  law  prepared  and  brought 
in  by  Sir  Henry  Holland  "  ? — Yes ;  I  introduced 

0.82. 


Sir  Massey  Lopes — continued, 

the  subject  to  the  Chamber,  and  that  was  the 
resolution  I  proposed,  and  it  was  carried. 

3142.  That  was  the  resolution  that  was  passed 
after  the  matter  had  been  discussed  ?-'— Yes,  after 
the  matter  had  been  discussed  about  a  month 
ago. 

3143.  Do  you  remember  in  what  form  it  was 
suggested  that  the  law  of  distress  should  be 
modified  then ;  was  it  one  or  two  years  ? — The 
opinion  was  in  favour  of  Sir  Henry  Holland's 
Bill,  not  exceeding  two  years. 

3144.  Was  any  reference  made  in  that  discus- 
sion to  the  law  of  agistment? — It  is  my  opinion, 
and  it  was  the  opinion  of  the  Chamber,  that  live 
stock,  steam  engines  and  tackle,  and  such  ma- 
chinery as  is  usually  hired,  belonging  to  persons 
other  than  the  tenant,  should  be  exempt  from 
seizure  on  direct  proof  of  ownership. 

3145.  Would  there  be  any  means,  do  you 
think,  of  being  able  to  ascertain  what  did  belong 
to  a  third  party  when  a  distress  is  taken  ? — It 
would  be  rather  difi&cult,  perhaps,  but  I  think 
there  might  be  means  of  doing  it.  A  certificate 
of  ownership  might  be  given  by  the  tenant  to  the 
owner  and  landlord  when  demanded.  The  general 
principle  contained  in  Sir  Henry  Holland's  Bill, 
I  believe,  the  chamber  approved. 

3146.  But  if  the  law  of  agistment  were  done 
awa  7  with,  and  the  power  of  taking  distress  upon 
stock  belonging  to  a  third  party  were  done  away 
with,  you  think  some  means  should  be  taken  by 
which  the  landlord  himself  should  be  secured  ? — 
I  think  so. 

3147.  Do  you  think  the  present  law  of  distress 
has  been  the  means  of  keeping  any  tenants  in 
possession  of  their  farms,  ana  aflowing  them  the 
chance  of  recovering  themselves  after  a  state  of 
depression? — 1  certainly  think  so.  Combined 
causes  for  these  last  tmree  or  four  years  have 
brought  upon  the  agricultural  interest  greater 
depression  than  I  have  ever  experienced,  and  yet 

I  have  never  heard  a  single  complaint  that  the  , 
operation  of  the  present  law  was  one  of  them.  If 
it  were  not  for  the  present  law  of  distress,  I  think 
a  great  number  of  farmers  who  are  now  in  pos- 
session of  their  farms  would,  if  the  law  were  not 
in  existence,  be  dispossessed  of  them. 

3148.  Do  you  think  it  woidd  be  a  great  dis- 
advantage to  the  tenant  farmers  in  general  if  a 
modified  law  of  distress  were  done  away  with  ? — 
Not  a  modified  law  of  distress,  total  abolition,  I 
think,  would  be  a  great  calamity  to  the  tenant 
farmers  as  a  class. 

3149.  Do  you  think  that  the  tenant  farmer's 
credit  is  at  all  impaired  by  the  present  law  of  dis- 
tress ? — No,  I  think  not. 

T  2  3150.  Then^T^ 
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Sir  McLSsey  Lopes — continued. 

3150.  Then  it  would  be  less  so,  of  course,  by  a 
modified  law  ? — Yes,  I  think  so. 

3151.  Have  you  had  any  cases  of  distress  takeu 
in  your  immediate  district  ? — No,  not  in  my  im- 
mediate district.  I  remember  when  I  was  a 
young  man  tliere  was  a  landlord  who  had  seized 
some  stock.,  the  property  of  a  third  party,  for 
rent ;  I  think  those  sheep  were  put  up  for  sale  at 
Is.  each  by  the  tenant,  but  there  was  not  a 
bidder  for  them,  so  that  there  was  a  feeling  50 
years  ago  that  property  which  did  not  belong 
to  the  tenant  should  not  be  seized  by  the  landlord. 

3152.  Do  you  think  that  the  present  law  tends 
at  all  to  enhance  the  rent  of  a  farm  ? — No,  I  do 
not  think  so ;  I  really  think  that  the  tenants  have 
never  given  consideration  to  the  subject  of  the 

E resent  law  of  distress  when  they  have  gone  to 
ire  a  farm. 

3153.  Do  you  think  the  landlords  of  your  dis 
trict,  so  far  as  your  knowledge  goes,  take  the 
best  means  they  can  of  ascertaining  whether  the 
tenant  to  whom  they  propose  to  let  the  farm,  is  a 
solvent  tenant  and  a  man  of  capital? — Yes,  I 
think  they  try  to  do  so,  most  certamly ;  but  there 
is  a  protection  for  the  landlord,  certainly,  which 
enables  the  tenant  or  his  agent  to  make  a  selec- 
tion, perhaps  of  a  good,  thorouo^h,  practical,  busi* 
ness  man,  instead  of  a  man  with  capital  who  knew 
nothing  about  land,  and  therefore  it  gives  a  good 
practical  man  with  insufficient  capital  a  chance 
of  rising.  In  my  opinion  the  piiUcipal  and  best 
farmers  almost  m  my  neighbourhood  are  those 
men  who  started  with  insufficient  capital  at  the 
commencement ;  but  I  believe,  if  you  were  to 
abolish  this  law  of  distress,  the  landlords  would  be 
perfectly  justified  in  making  more  stringent  con- 
ditions of  hiring.  You  must  either  collect  the 
rents  before  hand  or  you  must  give  security,  and 
the  end  of  that  would  be,  in  my  opinion,  that 
many  men  of  capital,  without  any  practical  know- 
ledge, would  be  preferred  to  many  hard-working 
men  who  would  make  better  farmers  even  though 
they  did  not  have  so  much  money. 

3154.  You  think  that  the  present  law  of  dis- 
tress has  been  the  means  of  enabling  men  with 
small  means  to  rise,  and  to  become  large  farmers  ? 
— I  am  convinced  of  it  in  my  own  mind.  I  am 
one  of  those  men  myself.  I  sprung  from  that 
class. 

3155.  And  do  you  think,  to  a  great  extent,  that 
■your  landlord,  when  you  were  a  man  of  small 

means,  was  induced  to  give  you  the  opportunities 
which  you  have  enjoyed  in  consequence,  to  a 
certain  extent,  of  the  law  of  distress  ? — I  imagine 
he  did. 

Mr.  Howard. 

3156.  Supposing  that  your  landlord  has  given 
you  credit,  and  has  thus  enabled  you  to  get  into 
a  better  position,  is  it  your  opinion  that  that  is  a 
sufficient  justification  for  altering  such  a  law? — 
No,  I  do  not  think  it  is  a  sufficient  justification, 
but  I  think  it  a  very  good  reason  for  modification. 

3157.  You  said  that  a  resolution  had  been 
passed  at  the  East  Kent  Chamber ;  what  is  the 
constitution  of  that  chamber ;  what  proportion  of 
landowners  and  land  agents  belong  to  that  cham- 
ber ? — The  principal  part,  of  course,  are  tenant 
farmers;  there  may  be  half-a-dozen  landlords, 
perhaps,  in  the  habit  of  attending,  and  as  many 


Mr.  jyotr/irrf— continued. 

agents,  but  the  principal  part  are  tenant  farmers^ 

3158.  There  have  oeen  a  good  many  meetings 
held  in  the  county  of  Kent,  in  which  this  subject 
has  been  discussed ;  have  you  ever  been  present 
at  one  ? — Yes. 

3159.  At  Farmers'  Alliance  meetings? — Not 
at  Farmers'  Alliance  meetings ;  I  believe  it  was 
through  the  Farmers'  Alliance  that  the  subject 
has  been  discussed.  I  never  heard  about  the 
law  of  distress  being  a  serious  grievance  until 
then. 

3160.  You  stated  just  now  that  you  thought 
the  law  of  distress  had  no  influence  in  impairing 
the  credit  of  a  farmer  ? — I  do  not  think  it  has. 

3161.  Do  you  think  that  when  a  tenant  farmer 
resorts  to  a  banker  for  an  advance,  the  existence 
of  the  law  has  no  influence  with  the  banker  ? — 
Yes,  I  think  it  may  influence  the  banker.  I  am 
not  surprised  that  bankers  are  in  favour  of  the 
abolition  of  the  law  of  distress. 

3162.  You  think,  then,  bankers  are  deterred 
from  making  advances  to  a  tenant  owing  to  the 
existence  of  the  law  ? — No,  not  if  they  could  get 
security  ;  but  I  think  it  would  be  more  profitable 
to  them  if  the  law  of  distress  were  abolished. 

3163.  They  would  lend  more  money? — In  our 
county,  at  all  events,  we  have  a  postponement  of 
coUection  of  rent  perhaps  for  three  months  after 
it  is  due  ;  but  if  the  law  were  abolished  we  should 
have  to  pay  our  rents  punctually,  and  then  if  we 
needed  money  we  should  have  to  fail  upon  the 
bankers ;  whereas  by  the  rents  not  being  col- 
lected punctually  we  have  an  opportunity  of 
realising  the  produce  of  our  farms.  The  present 
law  is  one  of  the  means  of  borrowing  without 
security. 

3164.  Do  you  think  that  if  the  law  of  distress 
were  abolished  bankers  would  be  more  ready  to 
make  advances? — I  do  not  know  about  their 
being  more  ready;  I  think  there  would  be 
greater  demand  upon  the  bankers  for  advances, 
also  that  they  would  be  more  particular  as  to 
security,  because  they  would  be  quite  sure  the 
tenants  must  pay  their  rents  punctually  or  go 
out. 

Mr.  Blennerhassett. 

3165.  You  told  us  that  at  present  there  is 
great  agricultural  depression  in  Kent  ? — Yes. 

3166.  I  suppose  that  the  result  of  that  depres- 
sion is,  that  it  is  exceedingly  difficult  to  get 
tenants  to  take  farms,  and  that  many  farms  are 
out  of  occupation?— Yes,  upon  the  same  terms. 

3167.  Is  there  not  considerable   difficulty  in 

fetting  tenants  to  offer  for  farms  at  present? — 
Tot  in  some  parts  of  Kent 

3168.  But  generally  must  it  not  be  so  ? — Yes ; 
where  there  arc  no  leases,  and  agreements,  the 
landlords  have  met  their  tenants  with  a  reduction 
of  rent. 

3169.  But  if  the  profits  of  farming  are  greatly 
diminished  by  agricultural  depression,  must  there 
not  be  great  difficulty  in  getting  men  to  become 
farmers? — There  will  be,  if  this  depression  con- 
tinues, no  doubt. 

3170.  In  fact,  the  finding  tenants  is  one  of 
the  present  difficulties  of  landlords ;  is  not  that 
so  ? — Yes,  I  think  so,  in  some  counties,  but  I 
believe,  if  the  law  of  distress  were  abolished,  the 
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Mr.  Blefinerhassett — continued. 

large  farmers  and  men  of  capital  would  get  their 
farms  at  a  reduced  rent. 

3171.  But,  considering  this  difficulty  of  finding 
tenants,  how  do  you  maintain  your  ojHnion  that 
if  the  law  of  distress  was  abolished  a  great  number 
of  farmers  would  be  dispossessed ;  do  you  not 
think  that  the  landlords  would  have  other  motives 
for  trying  to  keep  their  tenants  in  occupation 
through  a  period  of  depression  like  the  present  ? 
— Their  motives  are  very  pure  and  very  good, 
but  I  think  they  would  be  bound  then  to  have 
greater  security  for  the  punctual  payment  of  the 
rent. 

3172.  Even  though  they  could  get  no  other 
tenants?— Yes. 


Mr.  Blennerhassett-'-contixmed. 

3173.  Can  you  tell  us  anything  about  the  case 
of  Lake  v.  Duppa  which  occurred  m  your  county  ? 
— Mr.  Duppa  seized  Mr.  Lake's  sheep,  but 
Mr.  Lake  went  to  law  with  him,  and  he  recovered 
them  again. 

3174.  I  think  you  said  that  one  effect  of  the 
abcdition  of  the  law  of  distress  would  be  that 
men  of  capital,  without  practical  knowledge, 
would  be  preferred  to  m^i  with  small  means  with 
a  thorough  knowledge  of  farming?  —  Men  of 
capital,  I  think,  would  be  preferred,  and  secure 
large  holdings  at  a  cheaper  rate ;  but  for  men 
witn  limitea  means  the  applications  for  medium 
and  small  farms  would  be  increased,  and  to  them 
it  would  be  injurious. 
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MEMBEB8  PBESENT  : 


Mr.  Akers-Douglas. 

Mr.  Bidden. 

Mr.  Blennerhassett* 

Mr.  Cropper. 

Mr.  Duckham. 

Sir  William  Hart  Dyke. 

M  .  Fellowes. 


Mr.  Goschen. 
Mr.  Heneage. 
Mr.  James  Howard. 
Sir  Massej  Lopes. 
Mr.  Joseph  Pease. 
Mr.  KenaeL 
Mr.  Salt. 


The  Honourable  G.  J.  GOSCHEN,  in  the  Chair. 


Mr.  Henry  Bushell,  called  in  ;  and  Examined. 


Chairman* 

3175.  I  think  you  do  business  in  agricultural 
implements  ? — Yes. 

3176.  Are  you  an  agent  or  a  principal  ? — I  am 
both.  I  am  agent  for  the  sale  of  implements  for 
yarious  large  manufacturers,  and  I  manufacture 
myself. 

Mr.  Howard, 

3177.  You  manufacture  certain  specialities? — 
Yes. 

Chairman. 

3178.  Where  are  your  clients? — In  Yorkshire, 
South  Durham,  North  Lincolnshire,  and  North 
Nottingham. 

3179.  I  presume  you  have  clients  among 
various  classes  of  farmers  ? — The  whole  of  them. 

3180.  Large  farmers? — Yes,  and  small;  the 
whole  of  the  farmers  in  the  district,  nearly. 

3181.  Has  your  attention  been  called  to  the 
subject  of  the  abolition  of  the  law  of  distress  ? — 
It  has  frequently. . 

3182  Would  you  state  your  general  opinion 
upon  that  law  to  the  Committee  ?— Do  you  mean 
from  a  tradesman  point  of  view,  or  as  farmers,  or 
the  general  point  of  view. 

3183.  From  the  point  of  view  of  the  agri- 
cultural implement  maker  and  dealer,  in  the  first 
instance  ? — We  suffer  in  consequence  of  the  pre- 
ference of  the  landlord,  in  cases  especially  where 
farmers  do  not  continue. 

3184.  Will  you  explain  what  you  mean  by 
farmers  not  continuing  ? — When  they  fail. 

3185.  In  your  transactions  with  farmers,  do 
you  bear  in  mind  that  the  landlord  has  a  pre- 
ferential claim  ?— Yes,  it  is  forced  upon  us. 

3186.  Does  that  influence  you  m  the  credit 
that  you  give  to  the  farmers  ? — It  'does  not  in  a 
new  farm  (that  is,  in  the  case  of  a  farmer  who  is 
at  first  occupying  the  soil)  so  much  as  when  we 
have  reason  to  suppose  that  the  farmer  is  behind- 
hand with  his  rent. 

3187.  When  you  have  reason  to  suppose  that 
farmers  are  behindhand  with  their  rents,  I  pre- 
sume you  are  careful  in  your  dealings  with  them? 
—Yes. 


Chairman  —continued. 

3188.  In  your  dealings  with  farmers,  what  are 
the  terms  on  which  you  generally  sell ;  do  you 
give  credit,  and  if  so,  is  it  a  fixed  credit,  or  do 

frou  deal  in  cash  ? — In  modem  times  we  do  very 
ittle  for  cash,  it  is  principally  credit ;  they 
always  ask  us  to  give  them  until  the  end  of  the 
year,  after  the  harvest,  or  until  Christmas. 

3189.  If  you  were  to  make  a  sale,  for  instance, 
in  April,  would  the  payment  be  regulated  so  as 
to  fall  due  in  November  or  December? — As  a 
rule,  they  will  name  October,  or  if  not  October, 
when  they  begin  to  thrash  grain,  or  when  the 
stock  comes  out  at  Christmas. 

3190.  Do  you  arrange  so  as  to  come  before  the 
rent-diy ;  is  that  in  your  mind  in  any  way  in 
your  dealings  ? — No,  because  rent-days  are  at 
various  periods. 

3191.  You  know  when  the  rent-days  are,  do 
you  not?— Not  always;  they  do  not  always 
collect  the  rents  when  die  rent-day  falls  due  ; 
some  landlords  give  them  two  months,  some  three, 
some  four. 

3192.  Is  it  an  element  in  your  transactions 
with  them  to  consider  when  the  rent  is  likely  to 
be  due  ?  —  In  exceptional  cases,  with  large 
amounts. 

3193.  When  you  sell  for  large  amounts  ? — 
Yes. 

3194.  If  the  law  of  distress  were  abolished, 
would  you  not  be  able  to  arrange  your  payments 
so  as  to  come  in  before  the  landlord  ? — If  we 
absolutely  knew  when  the  rents  were  payable,  we 
might  try  to  arrange  them  so. 

3195.  It  has  been  stated  as  an  objection  against 
the  abolition  of  the  law  of  distress,  that  otlier 
creditors,  such  as  agricultural  implement  makers, 
would  be  able  to  come  upon  the  farmer  just 
before  the  rent  was  due ;  do  vou  see  any  force  in 
that  objection? — I  do  not,  because  the  farmer 
would  have  no  opportunity  of  dictating  his  terms 
as  to  payment. 

3196.  To  whom?— To  the  seller;  he  generally 
names  his  time. 

3197.  Is  the  farmer  generally  able  to  dictate 
terms  to  you  more  than  you  to  the  farmer,  as 
regards  credit  ? — It  is  so,  if  they  are  solvent.     I 
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Chairman — continued, 
am  now  supposing  that  I  am  selling  to  a  fanner 
whom  I  have  no  doubt  about. 

3198.  In  that  case,  can  he  dictate  his  terms  to 
you  as  regards  credit  ? — He  could. 

3199.  Is  the  competition  so  great,  for  the  sale 
of  agricultural  implements,  that  the  farmers  prac- 
ticafly  have  it  in  their  own  hands  to  determine 
on  what  terms  the  sale  shall  be  made  ? — That  is 
not  unlimited,  but  it  is  so  to  a  reasonable  degree. 
Suppose  I  was  selling  to  a  farmer  an  iinplement 
in  the  spring,  and  the  rent  was  due  in  October, 
lie  could  say,  "  Well,  I  will  pay  you  for  this  at 
Christmas,"  and  I  should  accede  to  his  request. 

3200.  Have  you  any  instances  in  your  business 
where  you  have  suflTered  hardship,  or  considered 
that  you  suffered  hardship,  in  consequence  of  the 
preferential  rights  of  the  landlords? — Many  scores 
of  cases. 

3201.  Will  you  explain  that  a  little  further  ?— 
I  could  give  you  an  extreme  case  or  two,  where 
the  landlord  has  come  on  for,  say,  three  years' 
rent,  and  has  realised  the  assets,  and  obtained 
within  a  few  pounds  of  what  he  required,  and 
there  was  the  furniture  left  to  pay  the  expenses 
of  liquidation,  but  not  a  penny  for  the  creditors. 

3202.  Would  not  that  case  be  met  by  the  re- 
duction of  the  time  during  which  rents  could  be 
recoverable  under  the  law  of  distress,  from  six 
years  to  one  year? — It  would  be  materially  im- 
proved. 

3203.  In  the  case  you  have  mentioned  did  you 
meet  with  a  loss  ? — Yes. 

3204.  Have  you  had  other  similar  cases? — 
There  have  been  other  cases  of  two  years, 
eighteen  months,  and  bo  on,  where  we  have  had 
to  take  dividends  of  1  5.  3  e/.,  1  ^.  6  ^.,  and  2  s. 

3205.  Have  you  known  cases  in  which  the 
effects  of  a  farmer,  one  of  your  clients,  have  been 
seized  under  a  bill  of  sale  r — Yes,  many. 

3206.  That  has  the  same  effect  upon  the  other 
creditors  as  a  seizure  under  the  law  of  distress, 
has  it  not,  giving  preference  ? — Yes ;  and  if  any- 
thing, it  acts  worse,  it  is  more  pernicious,  because 
some  of  these  people,  when  applied  to,  will  look 
round  the  farm  and  ascertain  the  state  of  the  land 
and  the  value  of  the  assets  ;  and  if  there  is  not 
enough,  I  suppose  they  will  say,  '*  We  cannot  let 
you  have  200  /.,  but  if  you  will  get  more  on  the 
place,  some  more  implements  or  more  stock,  we 
will  see  what  we  can  do."  The  landlord  does  not 
do  that. 

3207.  You  mean  to  say  that  a  tradesman,  or  a 
person  of  that  description,  would  deliberately 
invite  the  tenant  to  get  more  goods  on  credit  in 
order  to  afford  so  much  more  security  ? — I  have 
been  told  of  cases  in  which  that  has  been  done. 

3208.  You  mean  cases  in  which  other  persons 
than  the  landlord  have  done  it,  with  a  view  of 
making  advances  to  a  tenant,  or  selling  him  goods 
of  their  own? — I  refer  more  particularly  to 
money-lenders. 

3209.  Making  advances  to  the  tenant?— Yes. 

3210.  A  money-lender  would  say  to  the  farmer, 
"  I  can  give  you  some  more  money,  if  you  will 
have  more  implements  and  more  seizable  material 
upon  your  farm  ?  " — Just  so. 

3211.  Therefore  a  bill  of  sale  is  practically  a 
powerful  agent  against  other  creditors  ? — Yes. 

3212.  And  liable  to  a  great  deal  of  abuse  ? — 
Yes. 
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3213.  If  the  law  of  distress  should  be  abolished, 
and  the  landlord  should  take  a  bill  of  sale  in  place 
of  the  law  of  distress,  you  would  be  in  a  worse 
position  for  conducting  your  business  than  you 
are  now? — In  one  sense  we  should;  but  it  is 
sometimes  difficult  to  get  at  the  arrears  of  rent, 
whereas  a  bill  of  sale  is  registered.  A  landlord 
would  have  to  register  his  bill  of  sale,  and  then 
we  should  know.  There  would  not  be  three 
years'  due  when  we  only  expected  six  months'. 

3214.  Then  you  would  be  in  almost  as  bad  a 
position,  if  the  landlord  held  a  bill  of  sale,  as  you 
would  be  if  the  law  of  distress  were  reduced  to 
one  year's  rent  ? — Nearly  so.  I  think  it  would 
act  in  a  similar  way ;  the  only  exception  would  be 
that  we  should  know  it;  but  we  now  go  on 
ignorantly  when  the  rent  is  behind.  In  the  case 
of  a  bill  of  sale,  if  we  find  a  bill  registered  for 
a  few  hundred  pounds,  we  mark  the  ledger  at 
once,  **  No  more  credit." 

3215.  Still,  if  the  landlord  held  this  bill  of  sale 
over,  would  it  not  be  similar  to  his  present  power 
of  levying  a  distress  ? — It  would,  with  the  ex- 
ception of  our  having  knowledge  of  it. 

3216.  Is  not  the  knowledge  equal  in  both 
cases ;  namely,  that  the  landlord  is  able  to  exer- 
cise a  preferential  right  ? — ^Yes,  but  we  do  not 
know  ;  perhaps  he  has  a  claim  for  three  or  four 
years,  and  we  do  not  know  that  the  rent  is  be* 
hind ;  it  is  difficult  to  ascertain.  A  bill  of  sale 
would  be  registered  unless  the  law  were  altered. 

3217.  On  the  other  hand,  do  you  believe  that 
landlords  would  take  bills  of  sale  if  the  law  were 
changed  ? — I  do  not  think  the  better  class  of  land- 
lords would. 

3218.  Do  you  think  they  would  take  some 
security  for  the  payment  of  their  rent  ? — I  hardly 
think  they  would ;  they  would  be  above  it, 

3219.  Do  you  think  they  would  be  content  to 
stand  on  the  same  footing  as  all  other  creditors  ? 
— I  do  not  think  they  would. 

3220.  Then  what  steps  would  they  take? — 
They  would  have  to  take  what  the  law  gave  them. 

3221.  Do  you  think  they  are  entitled  to  any 
preference  ? — I  should  not  object  to  their  having 
a  half-year's  preference  for  the  rent  that  is  due. 

3222.  They  are  in  this  difficulty,  are  they  not, 
that  they  must  collect  at  fixed  times,  whereas 
other  creditors  may  arrange  to  come  in  before 
them  ? — That  could  possibly  be  done ;  but  we  as 
a  rule  have  fixed  times ;  we  have  what  we  call 
our  rent-days  or  periods  for  collecting ;  we  try  to 
meet  the  farmers  in  certain  places. 

3223.  Do  you  sell  much  for  cash  with  the 
understanding  that  you  will  not  exact  the  money 
immediately? — Very  likely.  The  cash  men  are 
those  who  are  altogether  independent,  and  they 
are  but  very  few  in  these  days. 

3224.  Has  your  attention  been  directed  to  the 
law  of  distress  long  since  or  mainly  since  the 

!)resent  agricultural  distress  has  set  in  ? — It  has 
ong  been  obvious,  but  it  has  never  been  forced 
upon  us  until  these  bad  times. 

3225.  The  bad  times  have  brought  out  the 
difficulties  ? — Yes. 

3226.  Have  you  met  with  cases  where  land 
has  been  let  to  men  with  little  or  no  capital  ?<^ 
Yes,  many  cases. 

3227.  What  would  be  your  action  in  those 
cases  as  regards  your  own  Dusiness  ? — I  have  not 
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found  it  out,  perhaps,  until  they  came  to  grief, 
and  then  we  have  found  that  thej  commence 
with  a  mere  nothing. 

3228.  You  have  assumed  that  they  had  some 
capital?— Yes. 

3229.  If  it  is  fair  to  ask,  on  the  strength  of 
what  symptoms  or  evidence  did  you  assume  that? 
— The  fact  of  their  taking  the  land.  We  con- 
sider that  a  landlord  as  a  rule  exercises  vigilance 
and  care  before  he  will  let  a  farm  to  a  man  with 
a  little  capital.  These  cases  occur  more  parti- 
cularly <m  small  estates,  estates  that  are  heavily 
mortgaged,  where  they  are  bound  to  raise  so  much 
money,  so  that  they  simply  look  at  the  question 
of  rental. 

3230.  There  are  many  cases,  are  there,  in  your 
judgment,  where  the  land  being  heavily  mort- 
gaged the  trustees  or  agents  are  obliged  to  look 
more  to  rent  than  the  tenant^s  eligibility  in  other 
respects  ? — I  believe  there  are  many  cases  of  that 
sort. 

3231.  In  that  case,  is  the  farming  generally 
good? — It  is  very  indifferent. 

3232.  Would  uie  men  who  do  the  kind  of  busi- 
ness that  you  do,  notice  that  and  curtail  their 
credit  in  consequence  ? — They  would  ;  they 
would  act  cautiously. 

3233.  Do  ^ou  look  to  the  state  of  the  farm 
when  you  give  credit  ? — Considerably  so  ;  we 
look  to  the  amount  of  stock  the  farmer  has  on 
the  place  and  at  what  his  crops  are  like.  You 
can  form  an  opinion  as  to  the  solvency  of  the 
tenant  by  the  appearance  of  the  farm. 

3234.  Is  there  a  large  percentage  of  bad  debts 
in  your  business  generally  ? — There  has  been  of 
late  years.  I  had,  I  think,  between  50  and 
60  bad  debts  in  one  year. 

3235.  Is  the  law  of  distress  much  resorted  to 
in  your  district  ? — Only  in  cases  like  those  which 
you  just  now  alluded  to,  heavily  mortgued 
estates,  poor  farms,  and  so  on,  where  it  is  had 
recourse  to  pressure,  putting  the  bailifis  on, 
and  letting  them  stop  on  a  little  time  so  as  to 
wring  it  out  of  them. 

3236.  Do  you  consider  that  the  law  of  distress 
militates  against  the  permanent  occupation  of 
the  soil  in  your  district? — I  do;  I  consider  there 
are  many  more  changes  than  there  otherwise 
would  be. 

3237.  Why?  — Because  the  landlords  would 
put  a  better  class  of  men  on  their  land,  and  in- 
stead of  haviuff  a  lot  of  small  poor  farms,  they 
would  group  Uiem  together ;  instead  of  having 
three  or  four  lots  of  dilapidated  buildings,  there 
would  be  a  good  homestead,  and  a  man  of  capital 
would  be  induced  to  take  it  at  a  fair  rent. 

3238.  Has  not  that  argument  two  sides ; 
would  it  not  follow  that  the  law  of  distress  is 
adverse  to  the  small  farmer  who  at  present  is 
able  to  hold  a  farm  ? — It  would  be  adverse  to  his 
keeping  on  as  a  fanner ;  but  I  know  plenty  of 
little  men  who  have  wome  on  to  farms  who  are 
ver^  much  worse  on  than  the  better  class  of 
agricultural  labourers ;  they  have  all  the  anxiety 
and  double  the  labour,  and  not  a  better  table 
spread. 

3239.  Would  you  admit  that  the  abolition  of 
the  law  of  distress  would  prevent  the  landlords 
from  taking  so  many  tenants  with  small  capital  as 
they,  take  now  ? — I  think  it  would,  but  in  the  end 


Chairman — continued. 
it  would  be  to  their  advantage,  although  at  first 
they  might  suffer  a  little. 

3240.  To  the  advantage  of  whom  ?— The  land- 
lord. 

3241.  Would  you  say  that  the  view  of  the 
small  farmers  in  lorkshire  was  in  favour  of  the 
total  abolition  of  the  law  of  distress  or  not  ? — 
The  small  poor  farmers  are  not;  they  think  it 
would  make  an  end  of  them. 

3242.  And  in  that,  are  they  about  right? — 
I  think  so,  in  some  instances. 

3243.  But  you  consider  it  may  be  to  the  ad- 
vantage of  the  landlord,  because  he  would  be 
able  to  consolidate  some  erf*  those  smaller  holdings, 
and  receive  a  more  secure  and  a  greater  propor- 
tion of  rent  ? — The  farms  would  produce  double 
what  they  do  at  present. 

3244.  Are  the  holdings  small  in  Yorkshire? 
—We  have  the  extremes  there;  in  the  Wold 
district  they  are  very  large,  and  in  other  parts 
of  Yorkshire,  in  the  immediate  neighbourhood  of 
York  and  the  North  Riding,  they  are  practically 
smalL 

3245.  And  no  doubt  the  effect  of  the  abolition 
of  the  law  might  be  considerable  in  those  dis- 
tricts where  the  holdings  are  small  ? — It  would 
where  the  tenants  are  in  poor  circumstances. 

3246.  Do  you  consider  the  time  would  be  a 
favourable  one  at  present  for  the  abolition  of  the 
law  of  distress  ? — It  would  make  a  material 
alteration  in  the  agricultural  world;  there  would 
have  to  be  a  ^reat  readjustment. 

3247.  Would  you  explain  that  in  a  little  more 
detail  ? — It  would  involve  a  considerable  outlay 
to  the  landlord  to  readjust  his  estate,  and  to  put 
it  in  an  eligible  form  K>r  the  capitalist  to  invest. 
A  poor  man  without  much  capital,  and  with  no 
risk,  would  take  a  farm  at  a  higher  rate  than  a 
capitalist  would  who  expected  to  subsist  on  the 
farm  for  a  considerable  tune. 

3248.  Is  there  any  further  readjustment  that 
would  take  place  ;  would  it  put  an  end  to  a 
number  of  small  tenants  who  are  at  present 
holding  farms  ? — It  would  altogether  depend 
upon  me  view  the  landlord  took  of  the  tmng^ 
wnether  the  readjustment  was  gradual  or  whether 
he  would  rearrange  it  altogether ;  he  would  have 
to  run  a  little  more  risk,  if  he  kept  on  with  the 
small. man. 

3249.  I  gather  from  your  evidence  that  you 
are  distincuy  of  opinion  that  under  the  law  of 
distress,  landlords  havini;  tenants  with  insufficient 
capital  would  be  compelled  to  get  rid  of  them? — 
That  is  so,  unless  he  runs  the  risk. 

3250.  Of  that  you  have  no  doubt  ?— I  have  no 
doubt  whatever.  The  question  is,  whether  there 
are  not  a  great  many  who  ought  to  be  got  rid  of, 
whether  it  would  not  be  better  for  them  and  the 
landlord  too. 

3251.  Has  your  attention  been  drawn  to  this 
point,  whether  it  would  be  good  for  the  public 
interest  ? — The  commercial  world  say  it  would ; 
tradesmen  say  it,  of  course. 

3252.  They  think  it  would  be  better  that  a 
farmer  should  -be  a  man  with  more  capital  ?— > 
Yes,     • 

3253.  Would  the  production  of  the  soil  be 
better  ? — Certiunly ;  I  think  the  great  want  of 
the  present  day  is  more  capital ;  three  times  the 
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capital  that  small  farmers  now  use  over  their 
lands.  The  better  class  of  men  with  capital  and 
plenty  of  stock,  even  in  these  bad  times,  are 
making  it  pay.  The  poor  arable  land  farmers 
without  capital  are  in  very  low  water. 

3254.  Is  it  a  fair  representation  of  your 
evidence  to  say  that  you  believe  it  might  involve 
a  hardship  on  the  small  tenants  in  the  way  of 
losing  their  farms,  but  that  it  would  ultimately 
be  for  the  good  of  the  landlords,  and  of  the  com- 
munity generally,  and  of  tradesmen? — 1  think  it 
would,  with  a  fair  adjustment. 

3255.  And  you  hold  that  it  would  add  to  the 
production  of  the  soil?— I  fully  think  so. 

3256.  The  increase  in  the  production  of  the 
soil  would  be  a  public  benefit?  —  Certainly  it 
would. 

3257.  'Therefore  you  hold  that  the  abolition  of 
the  law  of  distress,  so  far  as  it  operates  in  that 
direction,  would  be  a  public  benefit? — It  would 
ultimately. 

3258.  While  displacing  a  certain  number  of 
small  farms  ? — Precisely  so. 

3259.  Does  the  suggestion  that  poor  farmers 
have  been  opposed  to  the  abolition  of  the  law  of 
distress  make  this  impression  on  your  mind,  that 
it  would  be  an  unwise  step  to  take  to  abolish  it  ? 
— I  do  not  think  it  does,  because  thev  are  only  a 
certain  portion  of  the  farmers,  ana  there  are 
many  farmers  who  think  their  very  existence  de* 

Eends  upon  stickini;  to  their  little  bit  of  land, 
owever  miserably  their  life  is  carried  on.  They 
stick  to  it  to  the  last  moment ;  they  run  out  the 
land  and  resort  to  all  sorts  of  stratagems ;  then 
the  landlord  gets  a  poor  exhausted  farm  that  he 
cannot  relet. 

3260.  Has  the  situation  of  the  landlord  ha\ing 
these  impoverished  tenants  arisen  from  the  dis- 
tress caused  during  the  last  four  or  five  years,  or 
do  you  hold  that  these  farmers  have  had  too 
small  means  from  the  beginning  to  farm  property  ? 
—I  think  a  great  many  have  had  too  small 
means  from  the  beginning,  but  it  has  been  forced 
upon  them  by  the  disastrous  seasons  that  we 
have  had  during  the  last  three  or  four  years. 

3261.  Would  you  wish  to  make  any  obser- 
vations upon  any  security  that  ought  to  be  given 
to  the  landlord,  in  case  the  law  of  distress  were 
abolished  ? — I  think  he  ought  to  have  an  easy 
mode  of  obtaining  the  rent  that  is  due  to  him, 
and  if  he  thinks  proper  to  allow  it,  to  20  beyond 
that  to  take  his  snare  with  the  rest  ofthe  credi- 
tors. 

Sir  Massey  Lopes. 

3262.  Has  your  business  been  more  as  an 
agent  or  as  a  manufacturer? — Principally  as  an 
agent ;  I  only  manufacture  specialities  such  as  we 
cannot  get  readily  from  the  makers,  or  where  a 
certain  locality  requires  implements  different 
from  those  already  existing. 

3263.  You  are  an  agent  for  several  implement 
makers  ? — 1  am  agent  for  the  whole  of  them  in 
England  of  any  importance ;  I  am  supposed  to 
introduce  all  the  new  things  that  come  out 

Mr.  Howard. 

3264.  All  the  good  things  ?— All  the  good  new 
things.  We  expect  that  our  leading  makers 
make  good  things. 

0.82. 


Sir  Massey  Lopes. 

3265.  What  is  your  usual  way  of  doing  busi- 
uess  with  regard  to  implements ;  when  you  send 
an  implement  to  a  farmer,  does  he  pay  down  any- 
thing at  the  time  ? — If  the  man  is  poor,  and  I 
find  he  owes  two,  or  three,  or  four  naif  years' 
rent,  I  say  to  him,  *^  You  want  a  reaping  machine 
worth  20  /. ;  I  do  not  think  I  can  trust  you  for  the 
whole  of  that  amount ;  you  must  give  me  a  part^ 
so  as  to  divide  the  risk  a  little." 

3266.  Then  he  pays  half  cash  ?— Yes ;  if  we- 
know  he  is  poor,  but  an  ordinary  farmer,  we 
never  ask  the  question. 

3267.  Then  do  you  get  any  security  for  the 
remainder  ? — None. 

3268.  Does  the  man  pay  instalments  for  the 
remainder  ? — Yes. 

3269.  If  the  instalments  should  fail,  what  do^ 
you  do  then  ? — We  write  it  off  as  a  bad  debt  in 
many  cases.  There  are  very  few  people  wha 
are  able  to  advance  the  money,  and  we  only  try 
it  in  extreme  cases.  We  just  send  the  imple- 
ments, and  run  the  risk. 

3270.  I  understand  you  are  a  great  advocate 
for  concentrating  small  farms  into  large,  and 
getting  rid  of  the  small  farmers  ? — I  think  a  small 
farmer  ought  to  be  a  market  gardener,  or  that 
he  ought  to  go  to  a  small  stock  farm.  It  is  very 
difficiut  for  a  farmer  to  get  on  with  limited 
capital  and  a  small  farm,  because,  as  a  rule,  he 
wants  the  same  variety  of  implements  over  100 
acres  as  a  large  farmer  does  over  500  acres. 

3271.  What  do  you  call  a  small  farm,  as  dis- 
tinguished from  a  large  farm ;  what  is  a  small 
farm  in  your  district  ? — From  50  to  120  acres. 

3272.  What  are  the  larger  ones? — The  larger 
ones  are  from  200  to  600  acres  ;  the  very  large 
ones  from  500  to  1,000  acres. 

3273.  Do  you  propose  to  do  away  with  all 
these  small  farms  under  100  acres,  and  concen- 
trate them  all  into  large  ones  ?— Certainly  not* 
I  only  refer  to  poor  land  where  it  is  almost  im- 
possible for  a  farmer  to  exist. 

3274.  Are  you  a  fanner  yourself,  as  well  a& 
an  agricultural  implement  maker? — I  am  not; 
but  I  know  the  principle  of  farming  from  being 
amongst  it  so  much. 

3275.  Do  you  know  any  farmer  who  would 
take  a  large  farm,  say,  500  acres  of  poor  land> 
arable  land  ? — He  would  want  it  at  a  very  small 
rent. 

3276.  Would  a  man  of  capital  with  means 
take  a  poor  farm  of  500  acres  ? — I  do  not  think 
there  are  many  that  would;  he  would  try  to 
have  some  arrangement  for  putting  it  down  to 
grass,  and  so  on. 

3277.  That  depends  upon  the  country ;  you 
are  proposing  that  all  these  farms  should  be  con- 
centrated into  large  ones;  are  you  not  influenced 
in  that  view  by  your  experience  that  a  large 
farmer  is  a  better  customer  to  you  than  a  small 
one  ? — I  do  not  think  there  would  be  so  many 
implements  sold. 

3278.  Of  course,  a  large  farmer  would  be  of 
more  use  to  you  ? — He  would  be  a  better  man 
for  everybody. 

3279.  He  would  be  a  better  man  for  trades- 
men ?— Yes. 

3280.  Are  you  of  opinion  that  if  the  law  of 
distress   were    totally  abolished  >    the    landlord 
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Sir  Massey  Lopes — continued. 

would  not  require  some  preferential  security? 
Would  he  allow  a  tenant  to  go  into  his  land  and 
keep  possession  of  it  (which  he  can  now  do  for 
two  years)  without  having'  security  of  some  kind 
or  other  ? — He  would  want  some  tangible  proof 
that  the  tenant  was  a  man  of  capital, 

3281.  But  we  are  all  likely  to  be  deceived. 
Do  you  think  he  woald  be  satisfied  with  having 
no  security  whatever? — I  do  not  think  he  would 
let  the  land  unless  he  was  well  satisfied  as  to  the 
capital.  Perhaps  he  might  adopt  the  principle 
of  one  or  two  farmers  being  bound  for  one 
another. 

3282.  Would  not  that,  to  a  certain  extent, 
damage  a  man's  credit  if,  on  taking  a  farm,  the 
first  thing  he  had  to  do  was  to  run  about  to  get 
a  guarantee  ? — A.  would  guarantee  B. ;  B, 
would  guarantee  C. ;  C.  would  guarantee  A., 
and  so  on. 

3283.  Would  not  that  be  more  objectionable 
to  the  tenant  than  the  present  modified  law  of 
distress? — It  would  be  more  objectionable,  I 
think,  for  the  landlord  ;  I  do  not  know  that  the 
tenant  would  grumble  about  it.  I  do  not  think 
that  the  tenant  would  be  afraid  to  do  it  if  he  were 
in  a  good  independent  position ;  but,  on  the 
other  band,  if  a  man  had  not  sufficient  capital,  or 
could  not  give  proof  that  he  was  a  man  of  capital, 
the  landlord  would  do  the  same  as  a  tradesman 
does,  run  the  risk. 

3284.  If  the  landlord  knows  that  the  tenant 
has  plenty  of  capital,  he  will  not  want  security ; 
but  I  am  speaking  of  the  case  of  a  landlord  who 
cannot  ascertain  what  the  means  of  a  tenant  are ;  do 
you  think  that  he  would  be  satisffied  to  allow  him 
to  take  possession  of  a  farm  without  security  of 
some  kind  ? — He  would  not,  unless  he  had  good 
security  in  cash. 

3285.  What,  in  your  opinion,  would  be  so 
little  objectionable  in  the  shape  of  security 
as,  we  win  say,  one  year's  law  of  distress  ? — Thjit 
would  be  security  for  the  landlord. 

3286.  Do  you  think  it  would  be  an  objection- 
able mode  of  security,  even  for  the  tenant  ? — I 
do  not  think  the  tenant  would  object  to  six 
months  or  12  months. 

3287«  I  suppose  vou  (like  all  manure  merchants) 
have  certain  days  for  receiving  your  debts  ? — We 
have  not  a  hard-and-fast  une;  we  generally 
advise  our  customers  about  the  period  when  they 
have  promised  to  pay ;  I  say  tnat  I,  or  my  re- 
presentative, will  be  at  sucn  a  place  at  such  a 
time. 

3288.  I  believe  it  is  usual  to  invite  your  cus- 
tomers to  dinner  on  those  occasions? — I  have 
not  done  it ;  the  manure  people  do  it  sometimes. 

3289.  Would  you  not,  as  an  implement  maker, 
have  an  advantage  over  a  landlord  by  being  able 
to  force  payments  for  cash  before  the  rent  became 
due  to  the  landlord  ? — If  no  conditions  were 
stated  in  the  sale,  it  would  be  so;  but  if  the 
farmer  has  laid  down  conditions,  we  must  adhere 
to  them  just  the  same  as  the  landlord. 

3290.  Have  you  met  with  any  considerable 
losses  with  farmers  with  reference  to  implements  ? 
— I  have  in  these  severe  times. 

3291.  Before  the  last  four  or  five  years  have 
jou  met  with  considerable  losses  ? — Twenty 
jears  ago  it  was  not  so. 


Sir  Massey  icp^*— continued. 

3292.  Therefore  you  would  be  of  opinion  that 
this  question  has  cropped  up  rather  since  there 
has  been  a  depression  in  a^culture  ? — Yes. 

3293.  Previously  you  did  not  agitate  it  your- 
self, nor  did  you  hear  of  any  agitation  amongst 
your  friends  ? — No,  not  so  much. 

3294.  I  think  you  said  that  a  bill  of  sale,  which 
of  course  a  landlord  can  take,  and  which  any 
other  creditor  can  take,  would  be  more  injurious 
to  the  tenant  than  a  modified  law  of  distress? — I 
think  it  would. 

3295.  Do  you  not  think  that  if  the  law  of 
distress  were  totally  abolished,  the  tenant  would 
very  much  object  to  pay  his  rent  beforehand  ? — 
I  think  they  would  generally  object,  although 
there  [are  instances  in  which  they  do  it  at  tne 
present  day.  .    . 

3296.  Do  you  not  think  it  is  a  great  advan- 
tage to  the  tenants  generally  that  they  have, 
s»y,  six  months'  or  12  months'  rent  in  hand,  so 
that  they  are  able  to  utilise  the  capital  in  im- 
provements for  the  farms  ? — Yes,  they  have  the 
advantage  of  the  capital. 

,  3297.  So  that  there  would  be  less  money  ex- 
pended in  improvements  if  you  did  away  with 
the  law  of  distress  than  at  present,  as  the  tenants 
would  not  have  that  yearns  rent  in  hand  ? — They 
would  have  to  be  good  times  or  very  cheap  farms 
before  they  could  get  a  farmer  to  pay  the  rent 
beforehand. 

3298.  You  were  speaking  of  small  fsams ;  do 
you  not  think,  as  a  rule,  it  is  the  poor  farmer, 
the  man  with  small  means,  who  farms  poor  land  ? 
—Yes. 

3299.  Yon  would  not  induce  a  man  with  con- 
siderable capital  to  take  a  lai^e  farm  of  poor 
land  ? — Not  altogether  poor. 

3300.  Does  it  not  amount  to  this,  that  there  is 
a  great  deal  of  land  just  now  cultivated  by  smalt 
farmers  which  woula  be  out  of  cultivation  if  you 
did  awajr  with  the  small  class  of  farmer  ? — If  it 
were  left  in  its  present  form  it  would  be  so  ;  but 
I  think  the  farms  could  be  grouped  and  re- 
adjusted, and  a  certain  amount  laid  down  for 
permanent  pasture  from  time  to  time. 

3301.  You  are  aware  that  it  is  only  in  some 
counties  that  you  can  leave  land  in  pasture  for 
any  length  of  time ;  you  are  obliged  to  plough  it 
up  again  ? — ^In  that  case  the  arable  land  is  much 
better.  The  very  strong  land  is  the  worst  to  do 
with. 

Mr.  Pease. 

3302.  In  your  dealings  with  the  agricultural 
woirld  have  you  seen  the  law  of  distress  put  into 
force  in  a  great  number  of  cases  ? — Not  among 
the  better  class  of  landlords. 

3303.  Generally  speaking,  is  it  very  seldom 
put  in  force  ? — I  think  it  is  seldom  put  in  force 
among  the  better  class  of  landlords  while  the 
tenant  can  fairly  go  on. 

3304.  In  your  experience  have  you  seen  dis- 
tresses put  into  many  farm-houses  ? — I  have,  on 
some  poor  estates. 

3305.  Would  you  say  that  you  had  seen  two 
or  three  cases  a  year  during  .  the  whole  of  your 
long  experience  ? — Yes  ;  you  might  make  k 
six  times  that  number. 

3306.  Eighteen  or  20  cases  a  year  ? — From  20 
to  30  cases.  ^^  -^ 
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Mr.  Fease — continued. 

3307.  Of  course  the  cases  have  been  much  in- 
creased of  late  years  ? — Yes. 

3308.  What  is  the  general  length  of  credit  in 
your  business ;  does  it  run  OTer  six  months  ?— 
Twelve  months. 

3309.  Twelve  months  before  the  whole  of  the 
amount  is  paid  ? — From  six  to  twelve  months ;  of 
late  years,  like  the  rents,  it  has  gone  bdiind  very 
much,  although  no  security. 

3310.  Uave  you  had  much  difficulty  in  getting 
to  know  from  the  tenant  himself,  or  from  the 
tenant's  bankers,  or  from  the  landlord's  bankers, 
whether  the  rent  is  in  arrear? — ^You  can  set  to 
know  nothing  from  the  bankers ;  they  do  not 
trust  the  &rmers  in  Yorkshire  now. 

33 1 1.  Do  your  Yorkshire  bankers  know  pretty 
well  whether  a  man  has  paid  his  rent  ? — We  have 
three  or  four  bankers  in  York,  and  they  will  not 
allow  the  farmers  to  overdraw. 

3312.  Can  you  find  out  whether  the  tenant's 
rent  ii5  paid  or  not  through  your  banker,  or  the 
landlord's  banker  ? — We  cannot  do  that  very  welL 
The  money  is  not  paid  into  the  bank  to  the  credit 
of  the  farmer;  it  goes  in  in  a  lump  sum  to  the 
credit  of  the  landford. 

3313.  Does  it  go  to  the  debit  of  the  farmer? 
—No. 

3314.  It  is  paid  in  cash  and  not  by  cheque? — 
Principally  in  cash. 

3315.  Ilou  do  not  put  the  question  directly  to 
your  custwner ;  is  your  trade  so  delicate  as  that? 
— I  do  put  the  question.  When  I  am  very  sus- 
picious, when  1  see  the  farm  is  poor,  and  the 
stock  getting  ofi*  the  farm,  I  ask  the  question. 

3316.  Have  you  not  found  that  generally  it  is 
the  best  way  to  be  very  honest  with  your  cus- 
tomer, because  if  he  has  paid  his  rent  he  answers 
your  question  directly,  but  if  he  does  not,  you 
know  where  you  are  ? — It  is  sometimes  difficult 
to  get  at  it.  A  man  falsifies  and  misrepresents 
the  thinsr.  Sometimes  he  says,  ^^  I  have  paid  mj 
rent  for  the  last  half-year,"  when,  perhaps,  it  is 
for  rent  three  years  back.  There  are  some  cases 
of  that  sort. 

3317.  On  the  whole  you  rather  come  to  the 
conclusion  that  the  world  would  be  better  if  small 
farmers  were  gradually  dispersed? — Poor  farmers 
who  have  not  money  to  farm  the  land  with. 

3318.^  Have  you  not  seen  many  men  begin  as 
small  fanners,  farm  bailiffs  and  others,  working 
their  small  farms  with  bad  land,  and  then  getting 
on  to  the  big  farms  ? — Not  many ;  I  have  care- 
fully watched  that ;  the  cases  are  very  few  in- 
deed. • 

3319.  You  know  the  district  lying  between 
Helmsley  and  Whitby  ;  have  you  not  seen  many 
men  there  working  off  small  farms  on  the  Wolds 
on  to  larger  ones?— Not  many ;  I  do  not  think 
there  would  be  two  per  cent. 

3320.  But  you  have  seen  a  good  many  in  your 
time? — Not  many.  I  have  carefully  watched 
it. 

3321.  Two  per  cent,  per  annum? — Two  i)er 
cent,  on  the  whole  number.  Labouring  men 
getting  on  farms  without  capital,  as  a  v^e,  are 
not  business  men ;  they  have  very  little  stock, 
and  it  i^  a  struggle  for  them  in  many  cases ;  I 
should  sa^  that  in  75  per  cent,  it  is  an  absolute 
struggle  lOT  existence. 

3322    They  form  a  class  that  you  think,  in  the 
0.82. 
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interests  of  the  commonwealth,  implement  manu- 
facturers,  and  manure  dealers,  would  be  better 
dispersed  ? — If  I  thought  it  would  be  absolutely 
for  the  implement  maker  and  the  manure  dealer, 
and  absolutely  against  the  landlord,  I  would  not 
advocate  it. 

3323.  You  think  it  would  be  better  for  tb^ 
commonwealth  ? — Yes.  I  think  landlords,  as  a 
rule,  are  very  forbearing  and  amiable  gentlemen^ 
having  the  welfare  of  their  tenants  very  much  at 
heart,  very  anxious  to  see  them  getting  on,  and 
using  every  means  to  enable  them  to  do  so;  that 
is  why  they  allow  them  to  go  back  in  their  rent. 
But  the  tradespeople  think  it  exceedingly  hard 
when  the  farmers  get  three  or  four  years  back  in 
their  rent,  and  the  landlord  puts  in  his  claim^ 
Perhaps  the  &nn  ou^ht  to  have  been  reduced, 
but  it  has  gone  on  with  a  high  rent.  The  land- 
lord perhaps  has  returned  20  per  cent,  but  then, 
when  he  comes  to  distrain  for  two  or  three  years' 
rent,  he  takes  the  farm  at  what  the  rent  was ;  he  does 
not  return  the  20  per  cent,  to  the  creditors,  but 
takes  the  whole  of  it.  In  some  cases  I  have 
known  the  farms  let  at  40  per  cent,  less  money, 
going  on  again 

3324.  On  the  whole,  you  think  that  the  for- 
bearance of  the  landlord  is  sentimental  charity 
which  is  injurious  to  the  State  ?  —  Misplaced 
charity. 

3325.  And  injurious  to  the  State  ? — Yes.  There 
are  exceptional  cases^  where  men  have  had  severe 
losses,  and  where  it  would  be  much  better  to  ap- 
peal to  the  whole  of  the  creditors,  and  say,  "This 

f)erson  owes  vou  50  /.,  you  must  take  40  /.  ;  the 
andlord  will  forego  a  certain  amount  of  his 
rent;"  then  reinstating  the  man,  and  allowing 
him  to  go  on  without  being  handicapped  so 
seriously  as  to  crush  him  altogether.  If  that 
were  adopted  I  think  tradesmen  would  agree  to 
it,  and  the  farmer  would  have  a  better  chance  of 
going  on  again. 

Mr.  Bidden. 

3826.  I  understand  you  to  say  that  the  general 
body  of  small  farmers  would  be  in  favour  of  this 
law  being  upheld  ? — Poor  farmers. 

33^7.  Small  farmers? — Small  poor  farmerrf. 

3328.  Do  you  think  they  are  right  in  that 
opinion  ? — I  do  not  think  they  are  ;  they  have 
the  feeling  for  the  sake  of  existence. 

3329.  You  admit  that  it  gives  them  a  certain 
amount  of  credit  and  assistance  in  taking  their 
farms? — It  does,  certainly,  but  does  not  keep 
them  on. 

Mr.  Rendall. 

3330.  Where  there  is  an  abatement  in  the 
rent  habitually  given,  is  there  an  abatement  also- 
in  the  rates  ? — No. 

3331.  There  is  a  tendency  to  keep  the  rates 
up  ? — That  is  a  serious  objection,  whereas,  if  the 
rental  were  reduced  to  a  reasonable  amount  the 
whole  of  the  rates  would  be  reduced.  In  cases  of 
returns,  even  amounting  to  20  or  25  per  cent.,  the 
full  rates  have  to  be  paid. 

Mr.  Cropper, 

3332.  You  say  that  20  or  30  cases  per  annum 
would  be  something  like  the  number  of  distresses 
that  you  have  seen  ? — Yes. 

3333.  Warrants  of  distress  ? — Yes. 
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Mr.  Cropper — continued. 

3334.  In  what  part  of  Yorkshire;  between 
Whitby  and  Gisborough,  and  those  small  dis- 
tricts?— On  the  Hamilton  Hills,  in  the  North 
Biding. 

3335.  Have  you  lost  much  money  by  tenants 
of  that  kind,  or  are  they  out  of  your  way  ? — I  do 
lose  money  ;  the  more  in  proportion  in  the  case 
of  large  farms.  These  amounts  are  generally 
insignificant ;  4  /.  or  5  /•  or  6  /. ;  but  in  some  of 
the  other  cases,  200  Z.,  perhaps. 

3336.  In  the  cases  you  have  spoken  of,  where 
distress  warrants  are  put  in,  have  you  lost  money? 
— Not  so  much. 

3337.  Do  you  think  that  the  smaller  trades- 
men lose  money? — Yes;  shopkeepers,  grocers, 
and  so  on,  lose  a  little. 

3338.  I  suppose  these  poor  small  farmers  do 
not  get  much  credit  with  grocers  and  traders  of 
that  sort  ? — They  do ;  they  try  it  on,  little  by 
little. 

Mr.  Blennerhassett, 

3339.  I  understand  you  to  draw  a  distinction 
between  poor  farmers  and  small  farmers  ? — Yes  ; 
I  said  poor,  small  farmers. 

3340.  When  you  said  that  you  thought  that 
the  law  of  distress  might  press  hardly  upon  poor 
farmers,  you  did  not  mean  to  include  all  small 
farmers  ? — Certainly  not. 

3341.  Did  you  mean  to  include  those  small 
farmers  who  were  poor  in  the  sense  of  having 
insuflBcient  capital  ? — Quite  so. 

3342.  Is  it  your  opinion,  looking  merely  to 
the  interest  of  those  poor  farmers,  that  the  main- 
tenance of  the  law  of  distress  is  for  their  ad- 
vantage or  not  ? — I  do  not  think  it  is  for  their 
advantage.  Their  existence  is  such  a  struggle 
in  hundreds  of  cases  I  know,  that  they  really 
would  be  better  off  if  they  were  managers  of 
farms  or  belonged  to  the  better  class  of  agricul- 
tural labourers. 

3343.  Is  it,  in  your  view,  a  cruel  kindness  to 
enable  them  to  remain  in  the  occupation  of  land 
which  they  have  no  capital  to  cultivate? — It  is 
when  they  are  behind  with  their  rent,  with 
two  or  three  half-years'  rent  hanging  over  their 
heads. 

3344.  Are  you  therefore  of  opinion,  as  regards 
this  class  of  poor,  small  farmers,  that  the  law  of 
■distress  is  really  for  their  ultimate  injury  ? — I 
think  not. 

3345.  You  were  asked  by  the  honourable 
Member  for  Devon  whether  you  thought,  if  the 
law*of  distress  was  abolished,  that  a  good  deal  of 
poor  land,  cultivated  by  poor  men,  would  go  out 
of  cultivation  ;  the  margin  of  cultivation,  I  sup- 
pose, depends  upon  the  profits  of  agriculture  ? — 
Certainly,  the  probable  profit*.  A  person  would 
not  undertake  a  farm  if  ne  thought  ne  could  not 
possibly  make  it  answer. 

3346.  I  think  you  said  that  you  thought  one 
of  the  chief  evils  of  agriculture  at  tlie  present  day 
was  want  of  capital  ? — Yes,  I  think  so. 

3347.  Therefore,  if  you  add  to  the  capital 
employed  in  agriculture,  do  you  not  add  to  the 
profits  of  agriculture? — Yes ;  the  capitalist  would 
npt  take  a  small,  poor  farm. 

3348.  That  is  to  say,  a  man  with  large  capital 
would  not  take  a  poor  farm  ? — He  would  not. 


Mr.  BlenMer1ia8$€tt^^coTi\m\XQA,. 

3349.  You  must  consider  the  capital  required; 
a  small  farm  does  not  require  so  much  capital  as 
a  large  farm  ? — Certainly  not  I  have  tried  to 
make  myself  understood  as  meaning  that  the 
small  poor  farmers  do  not  bring  to  bear  anything 
like  the  same  proportion  of  capital  as  larger  and 
better  farmers  would  do. 

3350.  As  you  increase  the  amount  of  capital 
employed  in  agriculture,  and  bring  into  the  busi- 
ness persons  with  sufiScient  capital,  is  it  your 
opinion  that  the  profits  of  agnculture  tend  to 
increase  ? — It  is. 

3351.  If  the  profits  of  agriculture  tend  to 
increase,  is  it  your  opinion  that  the  margin  of 
cultivation  would  be  enlarged  ? — Do  you  mean 
more  land  brought  into  cultivation  ? 

3352.  Yes? — I  do  not  know  how  you  can 
bring  more  in  unless  it  is  moorland. 

3353.  If  the  profits  of  agriculture  tend  to  in- 
crease, do  you  think  that  there  is  any  probability 
of  what  the  honourable  Member  for  North  Devon 
suggested ;  that  land  at  present  cultivated,  would 
go  out  of  cultivation? — I  do  not  think  it  would, 
if  fair  means  were  used ;  1  do  not  see  why  it 
should. 

3354.  Are  you,  therefore,  of  opinion  that  the 
abolition  of  the  law  of  distress  would  not  cause 
any  land  which  is  now  cultivated  to  go  out  of 
cultivation  ? — I  do  not  think  it  would. 

3355.  You  were  asked  whether  you  wished  to 
abolish  the  class  of  small  farmers;  is  it  your 
opinion  that  the  law  should  be  made  favourable 
to  small  fam;ers  for  the  purpose  of  diminishing 
their  number,  or  that  the  law  should  be  left  per- 
fectly impartial  as  regards  all  classes  of  farmers  ? 
— I  would  not  legislate  for  any  class,  but  I  would 
legislate  for  the  public  ^ood. 

3356.  Do  you  think  that  it  is  not  a  satisfactorv 
reason  for  maintaining  the  law  of  distress  that  it 
tends  to  maintain  small  farms? — I  think  one  of 
the  greatest  disadvantages  to  agriculture  is  in 
allowing  a  man  to  occupy  a  farm  that  he  has  not 
capital  thoroughly  to  cultivate  and  do  iustice 
to. 

3357.  Is  your  objection  1o  the  law  of  distress 
as  regards  small  farm^  this,  that  you  object  to 
an  exception  being  made  to  the  general  law  which 
tends  to  favour  small  farmers? — Yes,  it  is  the 
small,  poor  farmers  that  I  spoke  of  more  parti- 
cularly, who  cannot  exist  because  they  do  not 
bring  to  bear  the  capital  to  enable  them  to  farm 
the  land  as  it  ought  to  be  farmed. 

3358.  You  have  been  asked  whether  this  ques- 
tion has  not  cropped  up  since  the  depression  in 
agriculture  ? — It  has  not  cropped  up  but  it  has 
been  intensified. 

3359.  Do  you  not  think  that  any  weak  point 
in  the  law  is  more  naturally  felt  in  time  of  de- 
pression ? — I  do. 

3360.  And  you  attribute  the  fact  that  this 
question  of  distress  has  attracted  more  attention 
since  the  depression  to  that  circumstance? — Yes^ 
it  is  forced  upon  us  more  so. 

3361.  Yon  were  asked  by  the  honourable 
Member  for  Durham  whether  you  did  not  think 
the  sentimental  charity  on  the  part  of  the  land- 
lord in  allowing  his  tenant  to  get  into  arrears 
misplaced  ;  do  you  not  think  that  a  great  many 
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landlords  would  be  found  to  show  this  charity 
and  kindness  to  their  poor  tenants  in  distress  ? 
— I  believe  many  have  done  so  ;  but  it  has  not 
amounted  to  charity. 

3362.  But  if  it  did  amount  to  charity,  certain 
landlords  would  be  willing  to  show  that  kindness 
to  their  tenants  who  were  their  old  friends  ? — I 
quite  think  so. 

3363.  Why  do  you  sa^  that  it  does  not  amount 
to  charity? — Because  it  does  them  little  or  no 
good ;  they  cannot  recover  it.  ^    ^ 

3364.  Do  you  think  that  if  the  landlords  wish 
to  show  this  charity  or  kindness,  to  their  tenants, 
they  ought  to  be  protected  at  the  expense  of 
other  creditors  ? — I  think  not;  it  might  be  better 
shown  in  other  ways,  by  calling  the  creditors 
together  and  reinstating  the  man  in  a  better  posi* 
tion,  rather  than  letting  him  have  three  or  four 
half-years'  rent  to  get  up,  which  it  would  take 
him  a  lifetime  to  do. 

3365.  Do  you  consider  it  injurious  in  the  long 
run  that  landlords  should  be  induced  to  show 
this  charity  to  their  tenants  at  the  expense  of  the 
other  creditors  of  the  tenants  ? — ^I  think  so. 

3366.  Did  you  say  that  this  was  merely  a 
question  of  degree  between  six  years  and  one 
year  or  any  other  period  ?— J  think  I  said  it  was 
a  difference  in  degree,  although  I  said  the  land* 
lord  ought  to  have  the  means  of  peremptorily 
recovering  his  rent  when  due. 

3367.  Would  you  improve  his  right  of  re- 
entry ? — I  would  always  give  the  landlord  power 
to  realise  his  rent. 

Mr.  Ak9TS'Douglas, 

3368.  With  reference  to  that  question,  would 
not  your  objection  to  the  present  law  be  met  by 
a  reduction  of  the  time  over  which  the  landlord 
could  distrain,  and  by  exempting  from  distraint 
stock  and  goods  essentially  the  property  of  a 
third  party  ? — It  would  be  materially  modified  if 
the  landlord  was  allowed  to  distrain  for  six 
months'  rent  or  12  months'  rent,  and  if  he  were 
not  allowed  to  distrain  on  goods  or  moveable  com- 
modities. 

3369.  I  want  to  ascertain  whether  you  think 
that  if  the  law  was  so  amended  as  to  prevent  the 
landlord  from  distraining  on  the  goods  of  a  third 
party,  and  limit  the  time  during  which  he  could 
■distrain,  that  would  meet  your  objections? — It 
would  modify  them ;  but  do  you  not  think  that 
there  would  be  a  great  difficulty  in  knowing  who 
was  the  owner  of  the  goods  ? 

3370.  You  say  that  you  have  sustained  con* 
siderable  losses  from  the  existence  of  the  law  in 
your  business  ? — Yes. 

3371.  And  that,  owing  generally  to  the  land- 
lord's preferential  right,  or  to  the  fact  of  your 
implements  which  had  been  deposited  on  the 
tenant's  farm  on  credit  being  seized;  have  you 
had  any  case  of  your  implements  having  been 
seized  which  you  had  hired  out  to  a  tenant  ? — 
No,  I  have  not  had  a  case  where  implements 
hired  out  have  been  seized.  We  do  not  hire 
them  out  as  a  rule.  Of  course  it  is  a  question  of 
deeree.  I  do  not  say  that  if  the  law  of  distress 
did  not  exist  a  farmer  would  always  pay  20  $.  in 
the  pound ;  but  we  should  get  larger  dividends, 
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and  the  landlord  would  get  less  of  course,  if  he 
did  not  realise  the  full  extent,  say  two  or  three 
years*  rent,  as  the  case  might  be. 

Sir  WilKam  Hart  Dyke. 

3372.  Your  objections  to  this  law,  you  said, 
were  obvious,  but  they  had  never  been  brought 
fully  out  until  the  late  bad  times  ? — I  said  they 
had  been  intensified  of  late  years. 

3373.  Your  obiections  have  been  rendered 
more  obvious  by  the  operation  of  the  law  in  these 
bad  times? — Ves;  it  has  revealed  itself  more 
fully. 

3374.  Do  you  know  personally  some  cases 
where  the  law  has  been  brought  into  operation 
during  the  last  four  years? — It  has  been  brought 
into  operation  in  every  case  where  a  farmer  fails 
and  the  landlord  gets  two  or  three  half  years* 
rent.  There  is  the  past  half  year,  the  one  due, 
and  a  prospective  one ;  the  landlord  takes  three 
half  years,  even  in  the  case  of  what  is  considered^ 
perhaps,  a  pretty  good  tenant. 

3375.  Do  you  know  a  great  number  of  cases 
in  which  the  law  has  been  brought  into  operation? 
— Yes  ;  so  far  as  I  am  concerned,  amounting  to 
scores  during  the  last  two  or  three  years. 

3376.  During  these  past  years,  if  there  had 
been  no  law  of  distress,  can  you  suggest  to  the 
Committee  how  landlords,  as  a  rule,  could  have 
secured  their  rents  in  these  disastrous  times? — 
They  would  have  suffered.  They  could  not  have 
secured  their  rents ;  but  the  disparity  between 
what  the  landlord  gets  and  what  the  creditors 
get  is  very  ^eat. 

3377.  I  think  you  mentioned  that  the  smaller 
class  of  tenant  farmers,  so  far  as  your  recollection 
goes,  were  in  favour  of  the  retention  of  the  law? 
—The  poor,  small  farmers. 

3378.  Are  you  aware  that  many  tenants  with 
large  holdings  have  had  time  given  them  during 
the  last  three  or  four  years  by  the  landlord,  in 
consequence  of  the  existing  law  of  distress  ? — 
Yes ;  of  course  they  did  not  mention  it  as  being 
in  consequence  of  the  law  of  distress,  but  the  law 
existed,  and  that  is  the  reason  why  they  gave  it. 

3379.  You  have  said  that  poor  a<;ricultural 
tenants  on  arable  land  without  capital  have  a  bad 

irospect  at  the  present  moment? — Very  bad  in- 
leed. 

3380.  I  think  you  further  said  that  the  aboli- 
tion of  the  law  of  distress  would  create  «  vast 
change,  as  regards  these  tenants  ? — Yes  ;  it  is 
bound  to  do  so. 

3381.  In  fact,  I  think  you  said  that  the  aboli- 
tion of  the  law  would  create  a  vast  change  ia 
estate  management  generally  in  this  country  ? — 
It  would. 

3382.  If  the  inunediate  effect  of  the  abolition  of 
the  law  were  to  drive  all  impecunious  tenants  out 
of  the  market,  do  you  not  conceive  it  possible  that 
a  serious  injury  might  result  from  the  necessary 
re-adjustment  of  land  tenure' in  this  country  ? — 
I  do  not  think  it  would  necessarily  drive  them 
out ;  it  would  depend  upon  the  view  the  landlord 
took,  whether  he  would  trust  «  man  with  small 
capital  as  we  have  to  do. 

3383.  If  he  would  not  trust  a  man  with  small 

u  3  ••-  ^^^pital     J 

Digitized  by  vnOOQ IC 


5 


158 


MINUT£B   OF    EYIDENGE   TAKEN    BEFORE    THE 


18  May  1882.] 


Mr.  BUSHELL. 


\Co'9iti%ue9l. 


Sir  William  Hart  Dyke — continued. 

capital  without  security,  he  must  get  security  or 
a  bondsman,  or  he  would  be  driven  out  ? — Yea. 

3384.  You  think  that  the  process  of  extinction 
might  be  a  gradual  one,  as  regards  these  tenants 
to  whom  you  refer? — Yes,  if  the  landlords  took 
a  lenient  view. 

3385.  Do  you  not  think  that,  if  security  for 
rental  were  taken  away,  the  landlord  would  be 
obliged  then,  for  the  first  time,  to  take  a  harsh 
view,  as  regards  the  collection  of  his  rent? — Some 
of  them  would,  perhaps. 

3386.  But,  as  lanalords  are  men  of  business, 
they  must  take  a  harsh  view  if  the  power  of  col- 
lection as  heretofore  is  taken  away  from  them? 
— I  believe  landlords  have  a  strong  desire  that 
their  tenknts  should  succeed;  it  would  not  affect 
the  great  bulk  of  the  tenants  at  all. 

3387.  Taking  the  case  of  landlords  with 
heavily-charged  estates,  who  must  meet  these 
charges,  would  they  not  be  bound  to  see  that 
the  rental  was  absolutely  secured  ? — They  may 
not  go  beyond  what  circumstances  will  allow 
them.  If  the  land  will  not  bear  the  pressure, 
they  will  have  to  take  a  softer  view  of  it  ;  per- 
haps by  taking  harsher  means  they  would  be 
worse  off. 

Mr.  Fellowes. 

3388.  Would  not  tradesmen  recognise  some 
priority  on  the  part  of  the  landowner  ? — I  think 
they  are  a  little  softened  down,  in  some  respects, 
to  tibat. 

3389.  Do  you  think  they  would  agree  with 
your  view  of  six  months  ? — Some  of  them ;  some 
are  very  rigid  about  the  matter,  but  there  are 
some  who  would  agree  to  it. 

3390.  In  the  North  Riding,  is  not  the  impres- 
sion amongst  the  farmers  generally  that  a  modi- 
fied law  of  distress  would  be  a  good  thing  ? — 
Yes. 

3391.  And  that  it  should  be  a  modified  form, 
and  not  abolition  ? — They  would  be  glad  to  take 
any  instalment  for  their  benefit. 

3392.  Is  it  not  a  fact  that  within  the  last  few 
months  we  have  gathered  the  opinions  of  the 
farmers  that  they  would  be  in  favour  of  a  modi- 
fied law  of  distress  in  the  North  Riding  of  York- 
shire?— The  better  class  of  farmers  and  capitalists 
are  strongly  of  opinion  that  it  increases  competi- 
tion in  the  taking  of  farms;  that  a  man  who 
brings  capital  to  bear  cannot  take  a  farm  on  the 
same  terms  as  a  man  who  has  little  or  no  capital. 

3393.  Have  you  attended  any  meetings  on  this 
subject  at  all  ?— Not  one. 

3394.  Have  you  heard  of  the  results  of  any 
meetings  ?  —  I  have  heard  of  many  persons 
strongly  advocating  it,  but  I  have  not  attended 
any  meeting. 

3395.  In  your  part  of  England  do  men  con- 
nected with  trade  take  much  land  besides  carry- 
ing on  their  business  *r — Not  generally,  unless  in 
the  case  of  butchers  and  men  of  that  class  who 
take  small  farms. 

3396.  In  large  towns  ? — In  large  towns. 

3397.  Do  you  think  that,  as  a  rule,  they  look 
upon  farming,  to  a  certain  extent,  as  an  adjunct 
to  their  regular  business.  I  mean,  do  you  think 
that  a  man  in  a  town  who  takes  land  for  farming 
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would  not  pay  rather  more  rent  for  it,  bein^  m 
sort  of  adjunct  to  his  regular  business  ? — If  mm 
had  a  business  to  subsist  upon,  and  wanted  tm 
farm  for  a  little  pleasure,  he  would  not  care  abovl 
making  a  profit  out  of  it. 

3398.  Do  you  think  that  large  numbers  of  men 
in  towns  do  that?— There  are  a  few  manufac- 
turers who  do  so. 

3399.  Then  if  you  drive  out  an  inunense  num- 
ber of  small  occupiers,  you  throw  the  land  int» 

^uch  fewer  hands  ? — If  you  put  Aree  or  firar 
farms  into  one  dut  would  obviate  it. 

3400.  I  am  taking  the  case  of  large  towns,  if 
you  drive  out  the  small  occupiers,  you  will  p«t 
the  land  into  the  hands  of  fewer  men,  men  wlio 
do  not  entirely  depend  upon  farming,  and  wouM 
not  that  have  the  effect  of  raising  the  rents  ?— 
There  are  very  few  farmers  who  are  tradesmen 
as  well  in  these  days. 

3401.  Not  round  the  large  towns  ? — Very  tew. 

3402.  You  mentioned  that,  in  your  idea,  eonali 
fiurmers  might  be  market  gardeners? — I  said  tfatt 
a  poor  smaU  farmer  ought  to  be  a  market  gar- 
dener. 

3403.  Would  you  make  him  a  market  gardeaer 
in  the  Yorkdiire  Wolds?— Not  at  all.  Th«t 
could  not  be  done.  I  do  not  see  why  a  poor 
farmer  without  money  should  be  a  farmer,  be«* 
cause  he  cannot  do  justice  to  the  land  nor  t^ 
society. 

3404.  Therefore,  you  think  that  the  help  which 
landlords  have  been  able  to  extend  to  poor  stn^ 
gling  farmers  during  these  bad  years  has  been 
prejudicial  to  the  pimlic  ? — I  do  not  think  it  has 
done  any  good  to  let  the  rent  go  behind  to  any- 
one. 

3405.  You  do  not  think  it  has  saved  them,  and 
allowed  them  to  go  on  ? — It  has  allowed  them  to 
exist  for  a  few  years,  very  likely,  and  then  they 
have  come  to  grief.  There  is  very  Kttle  hope  far 
a  man  with  three  or  four  half  years'  rent  behind 
on  a  poor  farm  to  recover. 

Mr.  Duckham. 

3406.  We  have  been  told  that  the  law  of  dis- 
tress causes  the  implement  muker  and  others  to 
exact  a  higher  amount  of  profit,  as  a  security 
against  the  risk  they  incur  in  selling  to  a  fanner ; 
is  that  so? — It  is  true  with  some  businesses. 
Durinu;  the  present  week  I  heard  a  person  say, 
**  That  gentleman  wanted  two  tons  of  cake.  I 
sell  it  at  8/.  12 «.  6d.,  but  I  asked  him  9/.  9s., 
because  I  know  I  shall  not  get  the  money  very 
soon,  and  should  have  the  risk  to  run.'' 

3407.  You  think  that  arises  from  the  present 
law  of  distress  ? — It  helps  the  thing,  because  he 
can  see  that  his  chances  are  more  remote. 

3408'.  You  were  asked  just  now  whether  you 
could  not  inquire  of  the  banker  if  a  man's  rent 
was  paid  or  not  Would  not  that  be  a  rather 
objectionable  course  to  the  man  you  were  doing 
business  with  ? — Yes ;  but  you  could  not  possibly 
get  to  know  through  that  medium. 

3409.  Would  a  man  give  you  an  order  if  you 
were  to  ask  him  what  his  position  was  ? — A  poor 
man  has  to  submit  to  a  great  deal ;  he  wants  the 
implement,  and  he  must  have  it  to  cultivate  bis 
land ;  he  also  wants  cake  for  his  cattle,  and  con- 
sequently he  has  to  submit  to  these  inconve- 

^^       niences 
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Mr.  Duckham — continued. 

niences  that  he  would  not  submit  to  if  he  were 
independent. 

3410.  You  said,  in  the  early  part  of  your  evi- 
dence, that  you  would  be  content  with  a  six 
months'  priority  of  daim  on  the  part  of  the  land- 
lord; the  estate  being  let  for  12  months,  what 
would  be  the  position  of  the  landlord  for  the  next 
six  months? — The  landlords  do  not  draw  money 
at  12  months  as  a  rule ;  they  take  it  at  six  months 
generally. 

341 1 .  Suppose  a  tenant  fails  at  the  end  of  ei^ht 
months,  would  you  give  the  landlord  a  priority 
of  claim  for  the  first  six  months'  rent? — Yes. 

3412.  What  would  be  the  position  of  the  estate, 
and  what  would  become  of  tne  landlord's  interest 
for  the  next  six  months  ? — If  he  had  the  money 
for  the  previous  six  months,  he  would  take  the 
money  for  the  next.  If  he  likes  to  give  credit 
for  12  nK)nths,  he  suffers  for  the  last  six  months. 

3413.  A  distress  does  not  give  the  right  of  re- 
entry unless  there  is  a  special  agreement  to  that 
effect,  does  it? — It  does  not  in  its  existing  form; 
but  if  the  law  were  altered,  it  would  be  so 
framed,  1  expect,  that  he  would  get  his  second 
six  months,  provided  he  had  got  the  first  paid. 

3414.  Win  you  show  us  how  he  would  get  the 
second  six  months? — There  is  always  a  certain 
amount  of  way-going  and  crops  on  the  land  that 
will  realise  a  certain  amount.  Six  months' 
rent  would  not  strip  a  farm  up,  if  the  man  were 
in  any  position  whatever.  It  is  the  two  or  three 
years'  rent  that  makes  an  end  of  him. 

3415.  Supposing  the  landlord  distrained  in 
October,  what  value  would  the  farm  be  to  the 
landlord  for  the  next  three  or  four  months  ? — 
If  he  distrained  in  October,  he  would  have  the 
grain  and  the  stock  of  turnips. 

3416.  They  would  all  go  ?— Not  for  six  months' 
rent. 

3417.  Then  there  are  the  other  creditors  ? — If 
he  was  very  poor  and  could  not  exist,  the  thing 
would  go  into  liquidation,  then  the  landlord 
would  have  to  take  his  chance  with  the  rest. 

3418.  Then  the  landlord  would  certainly  be 
prejudiced  for  the  next  six  months,  as  the 
other  creditors  would  take  everything  beyond  ? — 
No;  as  a  rule,  when  the  landlord  enters,  the 
thing  is  brought  into  liquidation,  and  then  the 
landlord  comes  in  with  the  rest.  If  the  tenant 
pays  i5  8.  in  the  pound,  the  landlord  gets  15  s.  in 
the  pound  for  his  second  six  months.    We  should 


Mr.  Duckham — continued, 
get  larger  dividends  if  the  rents  did  not  go  on  for 
three  or  four  years. 

Chairman. 

3419.  Would  not  the  landlord  under  the  law 
of  bankruptcy  get  one  year? — Yes,  as  it  exists  now. 

3420.  Not  under  the  law  of  distress,  but  under 
the  law  of  bankruptcy  ? — Yes ;  but  there  are  very 
few  cases  in  which  a  farmer  has  either  the  will 
orthe  intelligence  to  make  himself  a  bankrupt.  The 
landlord  generally  enters  and  makes  an  end  of  him. 

Mr.  Duckham. 

3421.  Could  the  landlord,  after  having  taken 
his  six  months  in  priority,  come  in  with  the  other 
creditors  for  hie  next  six  months  before  it  was 
due  ? — Yes,  certainly,  he  can  do  so  now  ;  all  the 
agreements  give  that  power.  The  landlord  would 
then  get  a  fair  dividend  as  compared  with  what 
we  get  when  the  tenant  is  two  years  behind. 

Mr.  Howard. 

3422.  You  have  stated  that  in  your  opinion  a 
small  farm  in  your  district  is  a  farm  of  from  50 
to  120  acres?— Yes. 

3423.  Did  I  understand  you  to  object  to  such 
farms  when  they  were  in  the  hands  of  men  of 
sufiBcient  capital  and  skill  ?^ Certainly  not. 

3424.  Your  objection  to  small  farms  was  limited 
to  the  case  of  their  being  .in  the  possession  of 
impoverished  tenants?— xes,  or  men  who  take 
them  without  capital. 

3425.  You  have  no  objection  in  principle  to 
small  farms? — Certainly  not. 

Mr.  Heneuge. 

3426.  Would  not  the  objection  you  have  raised 
apply  to  laree  farms  ? — It  would  ;  but  we  do  not 
often  find  a  landlord  letting  a  large  farm  unless 
there  is  a  considerable  amount  of  capital.  A 
man  cannot  turn  himself  round  or  move  on  at 
all  on  a  lar^e  farm,  whereas  a  little  man  on  a 
little  farm  with  a  little  capital  may  better  work 
himself  round  for  a  few  years. 

3427.  Have  you  known  many  instances  where 
a  landlord  has  made  a  bankrupt  of  his  tenant  ? — 
Very  few,  as  he  would  lose  rather  than  gain. 

3428.  Have  you  known  many  instances  where 
bankers  have  made  tenants  bankrupts  ? — I  have 
not ;  because  they  will  not  let  them  overdraw  in 
Yorkshire. 


Mr.  Henrt  Overman,  called  in  ;  and  Examined. 


Chairman. 

342y.  You  area  tenant  farmer,  I  believe?— Yes. 

3430.  In  what  county  ?— Norfolk. 

3431.  Near  what  town? — Fakenham. 

3432.  On  what  estate  ? — Seven  hundred  acres 
under  the  Earl  of  Leicester,  and  600  under  the 
Marquis  of  Townshend. 

3433.  You  are  farming  1,300  acres?— Yes. 

3434.  Has  your  attention  been  called  to  the 
law  of  distress  ? — It  has  been  one  great  thought 
on  my  mind  for  the  last  20  years. 

3435.  Will  you  state  yourgeneral  opinion  of 
the  law  to  the  Conamittee  ? — Would  you  wish  me 
to  go  into  the  point.  Can  I  tell  you  instead  of 
your  extracting  from  me  my  views  ? 

3436.  Yes?— It  might  save  time.     The  law  of 
0.82. 


*  Chairman  — continued. 

distress  enhances  and  puts  a  fictititious  value 
upon  the  hire  of  land  by  rendering  it  perfectly 
safe  for  the  landlords  to  accept  the  highest 
bidder  for  their  land,  regardless  of  the  tenant 
having  sufficient  capital  or  knowledge  ;  and  the 
man  of  capital  has  to  compete  with  men  who, 
having  nothing  to  lose,  make  reckless  ofPeifs. 
Secondly,  it  gives  an  unfair  advantage  to  the  one 
creditor  of  the  farmer  who  is  alreadv  best  secured, 
for  the  land  cannot  be  appropriated  by  the  tenant, 
though  it  maybe  deteriorated,  and  generally  is  when 
over  rented.  Third,  that  the  fact  of  the  landlord 
having  this  first  claim  yOn  the  tenant's  property 
destroys  his  credit  with  bankers  and  others  when 
he  wants  pecuniary  accommodation  to  a  fw%QTp 
xj  4  L^iyiu^^u  uy    greater ^*^^ 
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CAafrma^i— continued. 

greater  extent  than  any  arrears  of  rent  which  it 
enables  the  landlord  to  allow  the  needy  tenant  to 
accumulate.  I  see  but  little  difference  between 
the  land  letter,  the  cake  seller,  and  the  manure 
seller.  ITie  cake  merchant  sells  his  cake  to  be 
•consumed  by  passing  through  the  animals  to  the 
land ;  the  manure  merchant  sells  his  manure  to 
be  placed  upon  the  land,  and  the  land  letter  dis- 
poses of  or  sells  his  land  for  a  period  for  the  use 
of  those  articles  without  whicn  it  is  of  no  use. 
Therefore,  in  a  few  words,  we  come  to  the  con- 
clusion that  the  raw  material  is  no  use  without 
the  tenant's  capital  and  the  merchant's  cake  and 
manure,  just  as  the  land  is  of  no  use  without  the 
house  and  premises  and  the  house  and  premises 
without  the  land ;  therefore  all  surely  snould  be 
creditors  alike.  Farming  has  ceased  to  be  a  money 
making  business,  from  the  burdens  and  hindrances 
that  have  been  cast  upon  the  land  and  the  farmer, 
from  the  rents  being  too  high,  and  there  being  a 
want  of  encouragement  to  farmers  to  invest  capital 
in  the  soil.  Landlordshaveformerly  had  the  oppor- 
tunity of  selecting  their  tenants  with  capital  and 
skill,  and  their  capital  in  many  instances  is  now 
wasted  and  gone.  At  the  present  time  we  know 
th  ey  have  not  the  power  of  selecting  their  tenants. 
Therefore,  it  is  now  for  the  landowners  of  Eng- 
land to  give  more  encouragement  to  men  of 
capital  to  come  forward  and  invest  it  in  the  land ; 
and  if  the  law  of  distress  is  abolished,  it  would  be 
one  of  the  first  steps  which  would  prove  a  benefit 
to  both  parties.  Restrictions  of  any  kind  must 
always  be  a  hindrance  to  advancement  in  busi- 
ness. If  the  law  of  distress  was  abolished,  land- 
lords would  then  have  a  privilege  over  other 
creditors  in  the  fact  of  their  reserving  the  out- 
going covenants,  roots,  hay,  &c. ;  and  there  is 
another  benefit  I  should  quite  like  they  should 
have,  and  that  is  the  privilege  of  paying  for  any 
unexhausted  improvements  left  by  the  tenants, 
and  that  should  be  valued  with  the  covenants, 
and  the  landlord  then  would  have  them  with  the 
covenants  towards  his  rental. 

Mr.  Howard. 

3437.  That  is  the  security  ?— That  would  be 
the  security.  Cattle  dealers,  horse  dealers, 
veterinary  surgeons,  auctioneers,  millers,  and 
merchants,  doctors,  and  even  lawyers  have  aU 
been  land  hirers;  all  have  thought  that  they 
could  farm,  and  they  found  out  their  mistake. 
The  increase  of  labour  and  the  increase  of  rental 
has  floored  those  gentlemen.  Thev  have  been  a 
benefit  to  the  landlords,  undoubtedly,  up  to  the 
present  time,  but  now  they  have  been  a  hindrance,  ^ 
because  they  have  taken  land  at  increased  rentals 
which  they  could  not  pay,  and  they  have  kept 
good  men  from  hiring  land  at  a  fair  value,  from 
which  a  living  might  be  obtained.  I  think  that 
is  the  jHth  of  my  story. 

Chairmati, 

3438.  I  gather,  from  what  you  stated,  that  you 
think  the  law  of  distress  has  enabled  men  to  com- 
pete for  farms  whom  the  landlords'  agents  would 
not  have  taken  but  for  the  existence  of  the  law  ? 
— No  doubt  of  it. 

M&^0  In  your  neighbourhood,  do  you  think. 


CAafrwan— continued. 

from  your  own  obser\'ation,  that  farms  have  been 
farmed  by  men  of  insufficient  capital? — Very 
much  so. 

3440.  I  think  you  used  the  word  ^'  reckless  "  ? 
—Yes. 

3441.  Has  there  been  a  reckless  bidding  for 
farms  ? — In  many  instances  on  some  estates. 

Sir  Massey  Lopa. 

3442.  Do  you  believe  the  existence  of  the  law 
of  distress  has  kept  up  rents  which  otherwise 
would  have  fallen  ? — No  doubt. 

3443.  Are  you  in  favour  of  the  total  abolition 
of  the  law  of  distress,  or  a  modification  of  it? — 
The  abolition. 

3444.  Did  you  hear  the  evidence  of  the  last 
witness  ? — Yes. 

*MA5.  Do  you  agree  with  his  views  with  r^ard 
to  its  efiects  upon  the  small  farmers? — I  beheve 
small  farmers  are  so  ignorant,  that  they  know 
nothing  of  the  matter. 

3446.  Do  you  agree  that  these  small  farmers 
would  rather  be  crowded  out  by  the  abolition  of 
the  law  of  distress  ? — Those  that  have  no  capital 
certainly  would. 

3447.  If  the  law  of  distress  were  abolished,  the 
landlords  would  feel  themselves  under  the  neces- 
sity of  giving  notice  to  quit  to  a  certain  number 
of  tenants  ?  —I  believe  it  would  be  so. 

3448.  Do  you  think  that  would  be  a  benefit 
or  no  benefit  ? — I  believe  it  would  be  a  great 
benefit  both  to  the  landowner  and  to  the  com- 
munity at  large. 

344*9.  Are  landlords,  in  the  choice  of  their 
tenants,  influenced  solely  by  the  rent? — I  am 
afraid  thev  have  been  too  much  so. 

3450.  Do  you  not  think  they  look  to  the  sol- 
vency of  a  tenant,  and  the  question  whether  he 
will  be  able  to  do  justice  to  the  farm  ? — They  get 
so  deceived  in  the  matter,  and  I  think  they  do  not 
look  sufficiently  at  the  man,  and  more  at  the  money. 

3451.  Do  you  mean  they  look  too  much  at  the- 
money  ? — They  think  too  much  of  the  rent  they 
get,  and  the  capital  that  may  be  employed,,  rather 
than  the  skill  and  enterprise  of  the  man. 

3452.  Are  you  speakmg  of  the  estates  where 
the  farms  are  let  by  tender  ? — ^We  do  not  know 
of  any  let  by  tender  in  my  district. 

3453.  But  they  look  to  the  amount  of  rent 
that  is  ofiiered?  —  In  many  instances.  Those 
landlords  that  are  now  in  the  greatest  trouble 
have  done  that,  and  there  are  the  results  now  in 
my  county. 

3454.  Do  jou  think,  where  the  rents  have  been 
raised  by  this  competition  of  men  without  suffi- 
cient capital,  that  has  tended  to  raise  the  rents  in 
the  neignbourhood? — In  a  measure. 

3455.  Not  to  any  great  extent  ? — Not  to  any 
great  extent. 

3456.  Each  estate  has  got  its  own  customs?'^ 
Yes. 

3457.  And  if  one  landlord  allowed  himself  to 
be  too  much  influenced  by  high  rents,  it  would 
not  follow  that  he  would  be  followed  in  other 
cases  ? — No.  Others  see  further,  and  on  those 
estates  they  have  no  farms  to  let. 

3458.  At  present?— No. 

3459.  Do  you  consider  the  present  agri- 
cultural depression  has  laid  bare  an  imperfect 
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Sir  Massey  Lopes — continued. 
Btate  of  things  as  regards  the  tenure  of  land  ? — 
No  doubt  about  it. 

3460.  Would  you  consider  that  the  law  of 
distress  has  aggravated  the  present  situation,  or 
mitigated  it?— I  think  it  helped  to  aggravate  it, 

3461.  In  what  sense  ?— Increased  the  rents,  so 
that  it  has  helped  to  impoverish  the  tenants. 

3462.  But  if  that  has  been  the  effect  on  one 
hand,  has  not  the  effect  on  the  other  hand  been 
to  keep  them  going? — When  they  have  been 
kept  going  in  tmit  manner,  it  has  been  on  a  very 
unsound  basis,  and  the  question  is  whether  they 
would  not  go  out  sooner  in  time  to  come. 

3463.  Do  not  you  think  a  landlord  should  be 
easy  with  a  man  for  at  least  one  year's  rent  ? — 
It  aU  depends  on  the  class  of  man. 

3464.  Do  not  you  think  there  are  many  cases 
where  the  landlords,  through  the  security  they 
have  in  consequence  of  the  law  of  distress,  have 
assisted  their  tenants  for  a  year,  and  so  helped 
them  to  tide  over  the  time  of  distress  ? — I  thmk, 
in  my  own  district,  it  is  very  seldom  the  land- 
lord has  helped  them ;  they  go  to  their  bankers, 
and  when  the  bankers  will  not  help  them,  it  is  all 
up  with  them. 

3465.  Does  it  not  tend  to  help  them  by  giving 
them  one  year's  rent  ? — I  think  so. 

3466.  Has  the  credit  of  farmers  been  affected 
by  the  law  of  distress?— I  think  it  has  been 
injured. 

3467.  Do  bankers  make  in  your  district  ad- 
vances without  collateral  security? — No. 

3468.  Are  they  allowed  to  overdraw  their 
aecurity  ? — The  bankers  know  the  kind  of  mw 
to  help.  If  a  man  has  plenty  of  stock  on  his 
farm,  and  does  not  wish  to  hurry  it  into  the  mar- 
ket. 

3469.  Is  much  credit  given  by  implement 
manufacturers  and  manure  manufacturers? — 
Very  much,  indeed. 

3470.  Too  much,  in  your  jud^ent  ?— I  do 
not  know  how  they  would  get  the  cake,  &c.,  if  they 
did  not  get  the  credit. 

3471.  Would  you  like  the  farmers  to  get  more 
credit  than  they  have? — Mo,  except  by  the  law 
of  distress  being  abolished. 

3472.  They  have  got  sufficient  credit  ?— Yes ; 
when  they  cannot  get  credit  it  is  all  up  with 
them. 

Mr,  Heneage, 

3473.  You  say  the  landlord  sells  his  land  the 
same  as  cake  and  manure  merchants  sell  their 
articles;  how  do  you  make  that  out;  in  what 
way  does  the  landlord  sell  the  land  to  his 
tenant  ? — He  sells  the  use  of  it  for  a  time. 

3474.  Would  not  it  be  more  proper  to  sajr 
that  he  hires  out  the  use  of  it? — l  think  it 
is  immaterial  how  you  express  it ;  he  gives  up 
the  use  of  it  for  a  time  to  the  tenant. 

3475.  But  the  cake  merchant  or  the  manure 
merchant  actually  sells  the  article,  without  any 
intention  of  getting  it  back  again  ? — Yes. 

3476.  But  the  landlord  does  not  sell  the  land 
without  an  intention  of  getting  it  back  again  ? — 
He  is  in  a  much  better  position  ;  he  will  get  the 
raw  material  back  again. 

3477.  Then  how  are  they  both  in  the  same 
position  ? — I  think  the  landlord  is  in  the  bfetter 

0.82. 


Mr.  /fen^tf^e— continued. 

position,  because  he  gets  the  raw  material  back 
again ;  and  the  other  cannot  get  the  cake,  and  he 
is  lucky  if  he  gets  the  money. 

3478.  You  say  the  landlords  have  not  got  the 
power  now  to  select  their  tenants ;  how  does  the 
law  of  distress  affect  the  matter? — Where  he 
used  to  have  20  applications,  he  now,  perhaps, 
has  only  one. 

3479.  Therefore  the  law  of  distress  would  not 
affect  the  tenant  so  much  as  it  did  ? — But  we  are 
hoping  for  a  better  state  of  things. 

3480.  Do  you  think  this  is  a  proper  time  to 
abolish  the  law  of  distress  ? — I  believe  it  would 
be  quite  as  beneficial  to  the  landlord  as  to  the 
tenant. 

3481.  Do  you  think  if  it  needs  to  be  abolished, 
now  is  the  proper  time  to  do  it  ? — Yes,  I  think  it 
is  always  right  to  get  rid  of  a  wrong. 

3482.  In  the  present  state  of  agriculture  ? — 

3483.  When  you  say  that  the  landlords  always 
look  at  the  money  more  than  at  the  man,  do  you 
mean  the  landlords  or  the  agents  ? — The  land- 
lords are  generally  consulted. 

3484.  Is  it  not  the  case,  especially  on  (Jrown 
land  and  ecclesiastical  properties,  that  agents  are 
paid  by  a  per-centage  on  the  rents  ? — If  they  are, 
it  is  a  very  wrong  state  of  things. 

3485.  As  a  rule  on  ordinary  estates  the  land 
agents  are  not? — No. 

3486.  May  not  that  have  something  to  do,  in 
some  cases,  with  the  agent's  desire  to  get  larger 
rents?— No  sound  agent  will  do  that.  If  he  is  a 
sound  agent,  he  will  take  the  soundest  man,  the 
man  who  has  got  the  business  at  his  fingers'  ends, 
and  knows  what  he  is  after. 

3487.  Is  there  not  a  great  deal  of  land  belong- 
ing to  corporate  bodies  m  which  there  are  practi- 
cally no  landlords? — No  doubt. 

3488.  Are  not  those  lands  differently  dealt 
with  from  those  owned  by  ordinary  landlords  ?— 
I  have  always  understood  that  all  ecclesiastical 
property  is  generally  let  at  a  very  reasonable 
rental.  I  have  never  had  the  opportimity  of 
hiring  any,  but  I  know  that  has  always  been  the 

idea. 

« 

Mr.  Howard. 

3489.  When  you  spoke  of  the  landowner  being 
in  the  same  position  as  the  cake  merchant  and 
the  manure  merchant,  did  you  limit  your  view 
of  the  matter  to  cash  going  into  the  market;  that 
is,  when  the  landowner  has  land  or  farms  to  let, 
he  goes  into  the  market  upon  the  same  terms  as 
a  coke  or  manure  merchant ;  he  has  a  conunodity 
to  dispose  of? — He  has  a  commodity  to  dispose 
of. 

3490.  That  is  what  you  meant? — Yes. 

3491.  You  spoke  of  reckless  bidding  for  farms; 
has  that  prevailed  upon  large  and  liberally 
managed  estates,  such  as  the  one  you  are  upon. 
Lord  iicicester's  ? — Not  so  much  so. 

3492.  In  your  opinion,  this  reckless  bidding  is 
confined  to  the  smaller  estates,  in  the  hands  of 
not  so  opulent  or  intelligent  landlords  ? — Tliat 
is  quite  right. 

3493.  I  presume  that  most  tenant  fai*mers  pay 
their  rent  so  long  as  they  can  scrape  together 
enough  lor  their  farms  to  find  the  money  ? — Tb  \ 
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Mr.  Howard — continued. 

will  not  miss  the  rent,  if  possible.     That  is  the 
first  thing  to  do. 

3494.  After  a  man  has  probably  stripped  his 
farm  of  a  portion  of  the  stock  in  order  that  he 
may  pay  his  rent,  is  he  in  as  good  a  position  to 
weather  a  storm  as  he  was  before  ? — No. 

3495.  The  profit,  in  your  opinion,  to  be  made 
on  a  farm  depends  to  a  great  extent  upon  the 
amount  of  stock  upon  it  ? — Certainly. 

3496.  Has  the  credit  of  farmers  in  your 
neighbourhood  been  diminished? — Very  much  so. 

M97.  They  liave  stood  during  a  period  in 
which  they  have  been  most  in  need  of  credit, 
but  it  has  been  diminished  very  seriously  through 
this  law  of  distress  ? — There  is  no  question  about 
it. 

Sir  Massey  Lopes, 

3498.  Through  the  law  of  distress  ?— Through 
the  law  of  distress.  The  bankers  and  all  the 
trade  know  that  the  landlord  can  come  and  will 
come.  This  very  week  I  heard  of  an  instance,  as 
I  was  going  to  market,  of  a  small  farmer  having 
the  bauifFs  on  his  place.  My  remark  was,  "Is 
there  suflScient  for  the  man  who  has  put  the 
bailiffs  on  the  place  ? "  "  Oh,  y^,  but  he  is 
back  a  year's  rent,  and  the  tradesman  knew  that, 
and  he  thought  he  would  have  a  try  first." 

Mr.  Howard. 

3499.  Is  it  your  opinion  that  the  law  of  dis- 
tress is  of  very  little  use  to  the  larger  and  more 
opulent  landlords  ? — I  do  not  believe  the  land- 
lords in  Norfolk.  I  will  not  mention  names; 
but  I  am  quite  sure  good  landlords,  known  to  the 
world,  would  not  care  a  fig  about  the  law  of  dis- 
tress being  done  away  with. 

3500.  Of  course  every  one  knows  that  you  are 
well  acquainted  with  most  parts  of  England ;  is 
it  your  opinion  that  the  abolition  of  the  law  of 
distress  would  have  a  tendency  to  raise  the  style 
of  farming  in  many  districts  ? — No  doujbt. 

Mr.  Duckham. 

3501.  The  reason  you  would  assign,  I  suppose, 
for  the  law  of  distress  limiting  a  man's  capital  is, 
that  the  bankers  become  more  stringent  m  their 
demands  in  depressed  times? — Yes. 

3502.  They  feel  that  the  landlord  has  a  preju- 
dicia]  security  under  the  existing  law  ? — I  have 
known  instances  where  they  have  said,  "  We  will 
not  advance  any  money  for  the  rental ;"  but  years 
ago  they  never  said  any  such  thing. 

Mr.  Fellowes. 

3503.  Have  you  seen  many  cases  of  the  law 
of  distress  being  put  into  motion  ? — Several  of 
late  years. 

3504.  On  those  two  properties  (Lord  Leices- 
ter's and  Lord  Townshend's)  have  you  known  of 
many  cases  ? — Only  one  on  Lord  Townshend's 
property. 

3505.  In  how  many  years? — In  the  last  10  or 
12  years. 

3506.  All  over  North  Norfolk  it  has  not  been 
in  much  operation  ? — No. 

3507.  For  many  years  ? — For  many  years. 
3608.  Is  there  not  a  large  amount  of  light  land 

in  North  Norfolk?— The  light  land  is  m  some 
portions  of  the  west. 


Mr.  Fe/lowes — continued. 

3509.  You  live  in  North  Norfolk?— No;  more 
in  West  Norfolk. 

3510.  Is  it  not  the  fact  that  there  are  a  large 
number  of  small  tenants  farming  light  land  in 
Norfolk  ? — No,  they  do  not  farm  Tight  land ;  the 
small  tenants  generally  farm  stronger,  heavier 
land. 

3511.  About  you? — About  me. 

3512.  Can  you  tell  me  at  all  what  difference 
in  rent  you  think  there  has  been  owing  to  this 
law  of  distress  ? — I  cannot  say  what  the  law  of 
distress  would  reduce  the  rental  to,  if  abolished. 

3513.  Can  you  tell  me  how  it  has  raised  the 
rents  ?— In  a  great  measure,  the  supply  and  de- 
mand. 

3514.  I  mean  to  what  extent?— I  think  the 
rentals  have  gone  up  25  per  cent  in  my  expe- 
rience. 

3515.  And  you  put  that  down  to  the  law  of 
distress  ? — Not  all  of  it. 

3516.  I  rather  gathered  that  in  your  opinion 
the  abolition  of  the  law  of  distress  would  not 
affect  the  struggling^  man  who  is  trying  to  get  a 
farm  of  his  own  ? — He  is  already  done  for. 

3517.  You  do  not  believe  in  him? — I  do  not 
believe  in  him,  unless  he  can  begin  wi^  a  fair 
amount  of  capital 

3518.  We  are  not  acquainted  with  so  many 
large  farms  as  you  are,  but  is  it  not  the  fact  that 
in  Norfolk  there  are  a  large  number  of  small 
farms? — I  do  not  think  the  proportion  of  farms 
in  Norfolk  are  small  farms. 

3519.  I  do  not  say  the  proportion  ;  but  do  you 
think  there  is  a  large  number  of  small  farms 
in  Norfolk  ? — I  do  not  think  there  are.  I  know 
of  some  three  or  four  parishes  which  are  made  up 
of  small  farms,  and  they  are  in  a  most  deplorable 
state  at  this  time,  and  I  know  the  landlords  are 
without  their  rents.  On  Tuesday  I  travelled  with 
seven  people  in  a  railway  carriage  as  I  went  to 
market,  and  having  got  the  letter  from  the 
Chairman  to  come  here,  I  asked  them  what 
their  feeling  was  with  regard  to  the  law  of  dis- 
tress. I  did  not  tell  them  what  I  wanted  the 
information  for.  All  but  one  of  them  were  ia 
favour  of  its  abolition,  and  that  one  was  a  tenant 
farmer  having  three  or  four  tenants*  Of  course 
we  all  smiled  to  hear  his  remarks.  He  said, 
**  It  cuts  both  ways.  I  do  not  think  I  am  ia 
favour  of  abolition."  "  You  have  been  liberal  to 
your  tenants,"  I  told  hira.  "  Yes,"  he  said,  '*  I 
gave  my  men  back  10  or  15  per  cent  the  last 
two  years."  1  said,  *'  That  is  very  generous  and 
kind  of  you,  but  have  they  paid  the  remainder?'* 
**No,"  he  said,  **they  have  not  paid  for  two 
years."  I  am  not  surprised  at  this,  because 
anything  more  highly  rented  cannot  be  found. 
I  do  not  think  I  could  put  my  foot  on  worse 
farms,  because  he  has  taken  all  he  could  get. 

3520.  Is  it  not  the  fact  that  in  Norfolk  a  great 
deal  of  this  feeling  against  the  law  of  distress 
originated  in  the  case  of  agisted  stock  ? — I  do 
not  think  so. 

3521.  Then  you  think  that  this  feeling  is 
entirely  owinjj  to  its  having  the  effect  of  raising 
rents?— I  think  it  has  been  brought  about 
through  the  struggle  we  are  passing  throuffh, 
which  has  made  people  think  more  dian  they  did 
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3522.  When  did  you  first  hear  of  much  feeling 
on  this  subject  in  Norfolk?— My  father  has  been 
dead  20  years,  and  I  know  he  had  the  feeling 
then. 

3523.  When  did  you  first  hear  of  the  popular 
^     feeling  ?— Ten  years  since,  1872. 

3524.  At  public  meetings?— I  do  not  attend 
many  public  meetings.  I  do  not  belong  to  any 
chamber ;  I  do  not  subscribe  to  any  Chamber  of 
Agriculture. 

3525.  But  you  have  heard  of  it  at  the  markets  ? 
— I  have  heard  of  it  at  the  markets  and  wherever 
I  go. 

Sir  Waiiam  Hart  Dyke. 

3526.  As  to  the  question  of  rental  of  farms,  of 
course,  in  your  experience,  which  is  considerable, 
the  real  thing  which  raises  rents  is  prosperous 
times;  as  a  rule,  three  or  four  prosperous  years 
bring  a  very  great  demand  for  agricultural 
tenancies  ? — That  is  so. 

3527.  After  all,  though  I  am  bound  to  accept 
your  statement,  with  reference  to  this  law  of  dis- 
tress, is  not  the  chief  cause  of  raising  the  rents 

I)ro8perou8  times? — Yes;    tenants    as^  well    as 
andtords  get  a  little  reckless  at  those  times. 

3528.  I  think,  in  answer  to  a  question  by  an 
honourable  Member,  you  stated  tliat  the  lanolord 
and  the  manure  merchant  or  trader  go  into  the 
market  on  equal  terms? — I  think  they  should 
do  sp. 

3529.  You  think  they  ought  to  do  so?— I 
think  they  ought  to  do  so. 

3530.  But,  as  a  question  of  fact  ? — Now,  a 
landlord  has  the  privilege. 

3531.  Just  one  step  further ;  when  the  busi- 
ness is  transacted  between  them,  both  as  regards 
the  trader  and  his  goods,  and  the  landlord  and 
his  tenancy,  are  they  still,  in  your  opinion,  on. 
the  same  footing? — No;  they  cannot  be  while 
this  law  of  distress  lasts. 

3532.  In  what  respect  do  they  differ  ?— The 
landlord  has  the  prior  claim. 

3533.  With  reference  to  this  prior  claim,  the 
landlord  parts  with  his  holding  to  the  tenant  for 
a  period  of  years  under  lease  ? — Yes. 

3534.  And  he  cannot  get  possession  of  that 
holding  without  considerable  notice  ? — If  it  is 
under  lease  he  cannot^  neither  does  he  wish  to, 
I  should  think. 

3535.  The  trader,  if  he  parts  with  his  goods 
and  finds  a  tenant  getting  into  an  ambiguous  state, 
can  apply  at  any  time  for  the  payment  of  those 
goods  ? — Yes,  he  can  seize,  of  course. 

3536.  At  any  moment  ? — Yes. 

3537.  And  also,  I  think,  you  heard  it  stated 
by  a  witness  here  to-day,  that  where  a  tenant 
was  not  in  good  circumstimces  it  was  customary 
for  a  trader  to  have  an  instalment  of  payment 
beforehand  ? — Yes. 

3538.  You  heard  it  stated  ?— Yes. 

3539.  Then,  jrou  think,  with  no  power  of  re- 
entry, the  position  of  the  landlord  is  a  feur  one,  as 
compared  with  that  of  the  trader,  if  you  abolish 
this  law  of  distress? — I  think  so,  because  die 
tenant  has  to  pay  the  rent  at  the  half-year.  He 
is  paying  in  advance  before  he  has  return  for  his 

Sroduce,  and  he  also  pays  again  in  the  following 
anuary  before  half  the  crop  can  be  tihreshed 
out 

0.82.  X  2 


Su:  William  Hart  Dyke — continued. 
3540.  I  was    referring    rather    to    a    tenant 

Sadually  getting  in  difficulties;  do  you  think 
ere  still  the  position  of  the  landlord  and  the 
tenant  is  the  same  ? — The  landlord  must  always 
have  the  best  of  it,  because  he  can  go  in  at  any 
time. 

354 K  He  cannot  go  in  at  any  time? — He  can 
seize. 

3542.  Take  an  estate  where  there  are  five  or 
six  tenants,  where,  owing  to  very  bad  times,  the 
tenants  are  getting  in  bad  circumstances;  the 
tracer  may  at  any  time  demand  payment  for  the 
goods  with  which  he  parts ;  do  you  still  think  the 
position  of  the  trader  and  the  landlord  of  those 
five  or  six  tenants  is  identical,  while  the  farms  are 
all  going  back  in  cultivation? — The  landlord 
knows  that  when  he  makes  the  bargain  with  the 
tenant.  He  has  the  same  privilege  and  chance  of 
seizing  the  goods  as  the  trader  has. 

3543.  You  think  also  it  would  be  no  disad- 
vantage to  the  landlord  in  that  case  to  have  five 
or  six  farms  thrown  upon  his  hands  which  by  bad 
farming  have  been  made  unfit  for  cultivation ; 
do  you  think  that  no  injustice  ? — No  one  is  more 
sorry  for  the  landlord  than  I  am  when  farms  are 
thrown  on  his  hands,  and  I  think  he  should  have 
arranged  to  paj  for  unexhausted  improvements, 
and  to  be  repaid  for  dilapidated  husbandry 

3544.  I  want  to  know  whether  you  think  under 
those  circumstances  the  landlord  is  put  in  a  fair 
and  just  position  ? — He  has  made  nis  own  bar- 
gain just  the  same  as  the  trader ;  and  if  he  has 
made  a  bad  bargain  he  has  to  abide  by  it  just  the 
same  as  the  trader  who  sells  to  a  man  and  knows 
he  is  in  danger  when  he  sells. 

3545.  Is  it  not  the  fact  that  a  landlord  may 
make  a  good  bargain  with  his  tenantry,  and  yet 
by  adverse  seasons  it  may  turn  out  bad  ? — Then 
I  think  he  is  better  protected  than  the  tradesman, 
because  he  will  get  his  material  back  a^ain,  but 
the  trader  cannot  get  his  commodity  back. 

3546.  Can  you  explain  how  the  landlord  is  to 
^et  his  material  back  again,  if  he  has  his  holding 
in  such  a  condition  that  it  is  not  fit  for  culti- 
vation ? — He  gets  something  back  even  if  it  is  in 
a  bad  state,  but  the  other  man  gets  nothing. 

3547.  I  know  of  a  holding  in  the  case  of  the 
bankruptcy  of  a  tenant  where  a  farm  is  left  in 
such  a  state,  tbat  at  this  moment  out  of  500  acres 
300  acres  are  actually  out  of  cultivation,  altliough 
it  is  very  valuable  land^  simply  from  bad  farm- 
ii^g;  d6  you  think  it  would  have  been  fair  in 
such  a  case  as  that,  that  plus  the  bad  cultivatiouj 
and  the  disastrous  state  in  which  the  holding  was 
left,  the  landlord  should  also  be  left  absolutely 
unprotected  as  regards  his  rent? — I  think  so; 
he  let  it  to  a  man  with  his  eyes  open  ,*  he  made 
the  best  bargain  he  could,  and  he  must  take  the 
consequences,  just  as  if  I  sell  a  horse  to  a  man 
who  has  not  the  money  to  pay  for  it  I  have  to 
lose  it.  Supposing  that  farm  bad  been  let  at  not 
BO  nmch  rental,  possiby  the  tenant  would  have 
been  able  to  farm  it  better  and  hold  on. 


Mr.  Howard. 

^  3548.  So  far  as  the  law  is  concerned,  the  law 

?'ves  the  landlord  a  claim  for  dilapidations? — 
es. 
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Sir  Massey  Lopes. 
3549.  Whatlawisthat?— (Mr.  Z/inrarcf.)  The 
common  law.     (Sir  Massey  Lopes.)  He  has  no 
preferential  claim  for  it. 

Mr.  Fellowes. 

3550-1.  Are  you  not  aware  that  times  have  been 
so  disastrous  that  landlords  have  not  had  the  wish 
at  all  events,  even  if  the  power  existed,  to  press 
their  tenants  for  dilapidations  or  bad  farming  ? — 
I  am  quite  aware  of  that. 

3552.  You  are  also  aware  that  the  case  to 
which  I  have  adverted,  although  lamentable  in 
itself,  is  due  to  disastrous  seasons,  and  that  many 
landlords  have  allowed  these  cases  to  come 
gradually  under  their  notice? — I  am  one  of  those 
who  will  not  allow  that  it  is  the  seasons  that  have 
ruined  our  farmers.  Our  forefathers  have  passed 
through  equally  bad  seasons,  and  we  ought  to  be 
able  to  hire  the  raw  material  at  such  a  price  as  to* 
enable  us  to  meet  bad  seasons.  It  is  the  exces- 
sive  rent  and  the  excessive  labour  that  have 
brought  us  into  such  a  condition ;  I  am  pnying 
for  labour  300/.  a  year  more  than  I  was  10  years 
ago  on  the  1,300  acres. 

Mr.  RendeL 

3553.  Have  you  known  anjr  cases  of  small 
men  rising  to  a  successful  position  as  farmers  ? — 
Very  few,  I  am  sorrjr  to  say. 

3554.  Do  you  think,  of  those  few  you  have 
known,  their  success  is  attributable  to  the  law  of 
distress  ? — I  really  could  not  spot  one  who  has. 
T  heard  the  evidence  of  the  last  gentleman,  and 
I  am  prepared  to  prove  that  no  small  farmer  can 
be  so  well  off  as  the  best  of  our  labourers, 
stewards,  and  servants.  My  steward  has  close 
upon  80  /.  a  year,  my  shepherd  over  50  Z.,  and 
my  best  labourer  50/.  Now  let  these  small 
farmers  have  100  acres,  and  suppose  they  have 
got  1,000  /.  employed  in  it,  and  they  get  7i  per 
cent,  which  I  am  sure  they  would  not  get,  they 
had  better  be  labourers,  and  put  that  1,000  /.  out 
in  investment.  I  have  got  on  my  occupation  12 
men  who  have  saved  money,  and  I  have  invested 
it  for  them,  and  they  are  a  great  deal  better  off 
than  any  small  farmers  in  the  neighbourhood. 

Mr.  Bidden. 

3555.  You  would  not  encourage  small  farmers? 
— They  are  beggars,  sir.  It  is  a  bad  thing  for 
the  landlord  and  for  the  men  themselves.  I  could 
surprise  you  with  instances  that  I  know  of  where 
gentlemen  have  farmed  their  own  estates.  On 
Tuesday  I  saw  an  old  steward  and  an  old  coach- 
man who  had  been  left  money,  and  they  took 
farms,  and  they  told  me  they  were  ruined. 

3556.  I  understood  you  would  allow  the  land- 
lord to  deduct  the  rent  from  the  valuation,  if 
there  was  a  year  due  ? — Yes. 

3557.  Suppose  a  year  and  a  half  due,  would 
you  allow  the  deduction  ? — Yes. 

3558-9.  Then  you  would  give  him  a  preference 
so  far  over  the  tenant's  estate  ? — If  I  go  out  of 
an  occupation  and  the  tenant  coming  in  cannot 
pay  me  the  covenants  I  look  to  the  landlord,  not 
to  the  tenant.  Then,  if  I  look  to  the  landlord  for 
that  he  has  a  perfect  right  to  have  it  when  I  go 
out,  and  I  should  like  to  see  him  remunerated 


Mr.  ^u/ck//-— continued. 

for  unexhausted  improvements,  and  that  should 
be  valued  with  the  covenants. 

3560.  The  landlord  would  have  a  preference 
over  the  creditors  to  the  amount  of  the  valuation  ? 
—Yes. 

3561.  That  would  be  generally  more  than  a 
year's  rent  ? — Yes,  and  I  think  it  is  quite  right 
ne  should  have  it. 

Sir  Massey  LopeS. 

3562.  That  is  equivalent  to  a  year's  rent? — 
Yes.  I  should  receive  it,  if  I  was  going  out,  from 
the  landlord. 

Mr.  BiddelL 

3563.  Have  you  ever  considered  the  question 
of  third-party  stock,  how  that  ought  to  be  dealt 
with? — There  is  no  question  t£it  the  honest 
thing  is  that  they  should  not  be  touched. 

3564.  Still,  you  would  have  the  landlord  have 
the  entire  value  of  feed  that  they  had  had  ? — Yes, 
I  think  that  would  be  fair ;  but  I  should  very 
much  object  to  any  one  coming  in  and  taking  the 
agisted  stock  on  the  place. 

3565.  But  that  is  this  law?— That  is  the  law, 
but  it  is  utterly  wrong.  There  are  a  great  many 
laws  that  are  wrong. 

3566.  You  have  never  been  a  receiver  or  a 
collector  of  rents?— No,  I  have  never  been  a  re- 
ceiver of  rent,  except  house  property,  which  is 
not  very  valuable.  I  have  a  house  that  1  take 
a  large  rental  for,  but  even  then  I  think  I  should 
go  in  with  the  rest  of  the  creditors. 

3567.  Your  experience  has  been  chiefly  among 
the  aristocratic  farmers  of  the  west  of  Norfolk  ? — 
No ;  we  do  not  allow  that  there  are  such  things 
as  aristocratic  farmers. 

3568.  Large  farmers? — That  is  a  different 
thing.  You  might  as  well  call  large  traders 
aristocratic  traders. 

3569.  Still,  that  is  where  your  experience  has 
been  chiefly  gained,  in  the  west  of  Norfolk  ? — 
I  have  travelled  about  a  great  deal. 

Mr.  Howard. 

3570.  You  know  Bedfordshire?— Yes. 

Mr.  Bidden. 

3571.  You  have  not  had  much  to  do  with  the 
little  farmers,  so  as  to  know  how  this  law  operates 
with  them  ? — No,  only  as  I  have  stated. 

Mr.  Salt. 

3572.  As  a  commercial  question,  is  there  no 
difference  between  the  transaction  of  buving  and 
selling  and  the  transaction  of  letting  and  hiring  ? 
— No  doubt ;  each  party  will  do  the  best  he  can, 
and  make  the  best  oargain  he  can.  They  must 
mind  they  do  not  overrate  the  thing;  that  is 
where  the  mistake  is  made. 

Sir  Massey  Lopes. 

3573.  I  think  you  told  us  that  the  law  of  dis- 
tress had  the  effect  of  increasing  rents  25  per 
cent  ? — No  ;  I  said  that  the  rentals  had  increased 
25  per  cent 

3574.  Then,  if  you  do  awav  with  the  law  of 
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distress,  you  think  the  rents  will  be  reduced  25 
per  cent.? — (Mr.  Howard.)  No;  he  clearly 
said  he  did  not  attribute  the  whole  increase  to 
the  law  of  distress. 

3575.  You  object  to  competition  for  farms, 
which  yon  think  the  law  of  distress  encourages  ? 
— I  think  it  brings  unsound  men  before  the  land- 
lords, men  with  no  capital,  and  very  frequently 
no  skill. 

3576.  But  do  not  you  tiiipk  the  landlord  exer- 
cises the  best  of  his  judgment? — They  evidently 
have  not  done  so,  or  else  they  would  not  have 
such  a  number  of  farms  vacant. 

3577.  Is  not  that  on  account  of  the  depression 
in  the  last  few  years;  had  you  any  farms 
vacant  in  Norfolk  in  1872  ? — I  will  give  you  an 
instance  where  I  was  asked  by  one  man  what  I 
would  advise  him  to  do;  he  had  made  money 
as  a  draper  15  or  16  years  ago.  I  said,  '^  You 
have  made  money  and  you  will  go  in  and  lose 
your  money,"  and  it  killed  him.  I  know  a 
grocer  who  had  7,000  /.  who  went  in  and  lost  it 
in  eight  years. 

3578.  But  neither  a  grocer  not  a  draper  can 
know  much  about  farming? — The  rental  was 
more  than  anv  farmer  would  give  in  the  neigh- 
bourhood. The  landlord  was  induced  to  take  the 
inexperienced  tenants  because  they  had  capital 

3579.  Did  the  law  of  distress  enable  either 
that  draper  or  grocer  to  take  that  farm  ? — No, 
but  under  its  protection  the  landlord  was  induced 
to  accept  such  tenants. 

Chairman. 

3580.  Would  not  the  landlords  have  taken 
these  tenants  all  the  same,  notwithstanding  the 
law  of  distress? — They  might  have  done  so. 
Whatever  it  was  that  led  them  to  do  it,  it  was 
a  very  unsound  thing. 

Mr.  Sati. 

3581.  But  they  were  men  with  capital? — 
They  were  men  of  capital,  but  the  landlord 
should  look  more  to  men,  and  less  to  capital. 

Sir  Massey  Lopes. 

3582.  How  is  he  to  find  it  out? — If  we  read 
mankind  we  may  make  mistakes,  but  we  gene- 
rally know  a  man  of  business.  If  the  landlords 
cannot,  there  are  those  who  can  tell  them. 

3583.  You  told  us  the  present  law  of  distress 
damages  the  tenant's  credit ;  would  you  kindly 
tell  us  whether  there  is  any  tenant  farmer  who 
goes  to  any  banker  in  your  district,  and  ob- 
tains money  from  that  banker,  without  having 
to  pay  5  per  cent,  commission,  and  also  find- 
ing a  third  person  as  guarantee  ? — A  few  years 
ago,  before  farmers  were  in  trouble,  they  had 
no  diiBculty  in  borrowing  money  at  the 
bankers. 

3584.  But  speak  of  latterly  ? — No ;  they  can- 
not, because  they  know  there  is  somebody  who 
comes  before  them. 

3585.  In  Norfolk^  how  lon^  generally  are 
rents  allowed  to  remain  in  the  hands  of  the 
tenant  ? — We  pay  in  July  and  January. 

3586.  For  rents  due  when? — We  take  the 
farm  at  Michaelmas. 
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3587.  When  do  you  pay  the  first  rent? — 
The  following  July. 

3588.  You  have  got  how  many  months  in 
hand  ? — Three  quarters  of  a  year. 

3589.  Is  that  no  boon  at  all  to  any  man,  no 
matter  what  his  capital  is,  instead  of  having 
to  go  to  his  bankers  to  loan  it? — When  would 

{rou    think  he  ought   to  pay   it  before?     The 
andlord    could  not  possibly  expect  it  before; 
it  is  not  reaped  before  that. 

3/>90.  But  the  law  surely  is,  that  directly  the 
rent  is  due  the  landlord  can  exact  it  ? — Yes. 

3591.  If  the  landlord  was  inclined  to  do  it  he 
could  do  so  ? — Yes. 

3592.  You  say  the  landlord  is  indulgent,  and 
does  not  do  it? — Yes. 

3593.  But  is  not  he  in  some  way  influenced 
by  the  law  of  distress  in  showing  that  indul- 
gence to  the  tenant? — I  believe  he  would  do 
just  the  same  thing  if  there  was  not  the  law  of 
distress. 

3594.  Do  you  think  if  the  law  of  distress  was 
totally  abolished,  landlords  would  not  take  some 
other  preferential  security? — I  do  not  believe 
they  would. 

3595.  It  might  not  be  so  in  Norfolk? — I  do  not 
believe  they  would. 

Mr.  Salt 

3596.  Although  you  say  that  a  man  in  letting 
a  thing  as  well  as  in  buying  a  thing  takes  good 
care  of  himself? — You  recollect  this;  when  a 
man  lets  a  farm  at  a  year's  rental,  if  he  gets  part 
of  his  rent  in  the  following  July,  no  return  has 
been  made  except  from  stocx. 

Sir  Massey  Lopes. 

3597.  But  a  man  is  supposed  to  have  sufficient 
capital  to  pay  his  first  half-veai's  rent,  whether 
he  sells  stock  or  not ;  therefore,  do  you  say  it  is 
no  indulgence  to  let  him  keep  it  in  hand  ? — Of 
course  it  is  an  indulgence. 

3598.  Do  you  think  the  landlords  will  give  the 
same  indulgence  if  you  do  away  with  the  law  of 
distress  ?— The  landlords  I  have  got  to  do  with 
would. 

3599.  You  are  speaking  of  Lord  Leicester  'I — 
I  am  speaking  of  Norfolk  generally,  and  I  am 
quite  sure  of  it. 

3600.  You  are  then  for  getting  rid  of  all  small 
farms  ? — I  would  not  let  small  farms  unless  they 
were  nice  holdings,  and  men  came  forward  with 
capital. 

3601.  What  do  you  consider  as  sufficient 
capital  for  one  in  Norfolk  ? — The  old  saying  was, 
and  it  was  generally  admitted  by  everyone  25 
years  ago,  that  1,000/.  was  required  for  100  acres ; 
but  it  is  not  to  be  done  now,  or  for  anything  ap- 
proaching it. 

3602.  j8ut  supposing  you  were  a  landlord,  and 
had  several  small  farms,  would  you  prefer  to  take 
a  man  of  good  family  with  growing  sons  capable 
of  aiding  and  assisting  in  the  occupation  of  the 
farm  to  the  man  who  had  probably  more  capital? 
— I  should  want  the  capital  if  I  was  a  landlord, 
and  I  should  want  the  business  man. 

3603.  But  that  small  farmer,  if  he  had  not  got 
a  grown-up  family,  would  be  obliged  to  hire 
labour? — The  growing  family  will  not  stop  at 
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home.  We  do  not  know  of  many  men  in  Norfolk 
with  1,000  acres  of  land  who  will  bring  all  their 
sons  up  to  farming. 

3604.  But  those  are  large  &rms ;  I  am  speak- 
ing of  small  ones,  say  100  acres? — ^A  man  with 
100  acres  is  worse  off  a  eood  deal  than  my 
labourers ;  that  I  can  prove  b^  figures. 

3605.  That  depends  on  his  capital? — I  will 
start  him  with  1,000  /.,  but  then  he  is  a  beggar 
even  if  he  makes  7i  per  cent. 

3606.  You  think  the  landlord  is  in  the  same 
position  as  the  ordinary  trader? — I  think  he 
should  be. 

3607.  But  is  not  the  trader  in  a  better  position ; 
cannot  he  go  in  for  his  debt  immediately  he  has 
handed  over  his  goods  ? — He  could  do  so,  but  he 
would  not  any  more  than  a  landlord  would. 

3608 .  But  can  the  landlord  ? — The  landlord  can 
most  certainly. 
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Sir  MoMzey  Lopes — continued. 

3609.  Can  the  landlord  demand  his  rent  before 
it  is  due  ? — Not  before  it  is  due. 

3610.  I  think  the  landlord  can  only  exact  his 
rent  when  it  is  due,  therefore  six  months  must 
elapse,  but  a  trader  may  go  in  directly  he  has 
delivered  the  goods  and  demand  payment,  and 

lUt  in  a  bill  of  sale  ? — No,  he  cannot  put  in  a 
ill  of  sale  unices  I  give  one. 

3611.  At  all  events,  he  has  surely  that  pre- 
ferential claim  for  the  six  months;  the  land- 
lord cannot  have  the  rent  before  it  is  due? — 
Supposing  I  bought  50  tons  of  cake,  and  said, 
^^  i  will  pay  you  at  such  a  time,''  then  he  cannot 
come  on  me  before  that  time. 

3612.  A  written  agreement? — ^I  think  the 
custom  of  the  country  would  do ;  if  he  did,  he 
would  never  sell  a  cake  again. 
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MEMBERS  PRESENT  : 


Mr.  Bidden. 

Mr.  Blennerhassett. 

Colonel  Brise. 

Mr.  Cropper. 

Mr.  Dacknam. 

Mr.  Fellowes. 

Sir  Gabriel  Goldney. 


Mr.  Goschen. 
Mr.  Heneage. 
Mr.  James  Howard. 
Sir  Massey  Lopes. 
Sir  Joseph  Pease. 
Mr.  Rendel. 


The  Right  Honourable  G.  J.  GOSCHEN,  in  the  Chair. 


Mr.  Thomas  Pitts,  Jan.,  called  in ;  and  Examined. 


Sir  Massey  J^pes, 

3613.  What  position  do  you  occupy? — lam 
a  Member  of  the  firm  of  Pitts,  Son,  &  King, 
Corn,  Manure,  and  Oil  Cake  Merchants  and 
Maltsters,  at  Plymouth. 

3614.  How  long  has  your  firm  been  carrying 
on  business  ? — About  60  years. 

3615.  In  the  way  of  your  business  you  are  in 
constant  commimication,  are  you  not,  with  tenant 
farmers  ? — I  am  naturally. 

3616.  In  all  parts  of  Devonshire  ? — Yes,  but 
in  South  Devon  and  East  Cornwall  principally. 

3617.  Could  you  tell  the  Committee  generally 
what  is  the  impression  which  you  have  taken 
from  the  conversations  which  you  have  had  with 
tenant  farmers  with  reference  to  the  law  of  dis- 
tress?— So  far  as  I  can  gather,  the  general 
opinion  is  not  in  favour  of  doing  awav  entirely 
with  the  law  of  distress,  but  of  a  modification  of 
the  present  law. 

3618.  Could  you  tell  in  what  modification,  in 
your  opinion,  and  in  the  views  you  have  heard 
expressed  by  those  with  whom  you  are  connected, 
would  meet  generally  their  wishes? — I  believe 
that  limiting  the  right  of  distraining  to  12  months 
would  meet  their  wishes  generally. 

3619.  Would  you  give  any  limit  with  refer- 
ence to  putting  that  power  of  one  year's  distraint 
in  force  ? — I  think  it  would  be  about  three  or  six 
months  after  the  year  has  terminated. 

3620.  So  that  it  would  practically  be  15  months, 
or  at  the  most  18  months? — At  the  most  18 
months. 

3621.  In  the  part  of  Devonshire  that  you  are 
80  well  acquainted  with,  and  in  the  East  of  Corn- 
wall, I  suppose  there  are  a  great  variety  of  farms, 
both  small  and  great? — There  are. 

3622.  In  the  South  Hams  district  there  are 
large  farms,  with  men  of  considerable  capital  ? — 
Yes,  there  are. 

3623.  And  the  same  in  some  parts  of  Cornwall, 
but  towards  the  district  of  the  Moor  they  are  all 
small  farms  ? — They  are  small  farms  there  princi- 
pally. 

3624.  So  that  you  have  the  power  of  ascertain- 
ing and  learning  the  views  both  of  large  and 
small  farmers  with  regard  to  this  question  ? — I 
have. 

0.82. 


Sir  Massey  Z<?pe«— continued. 

3625.  Would  you  kindly  tell  the  Committee 
what,  in  your  opinion,  would  be  a  fair  thing  with 
regard  to  the  law  of  distress,  looking  at  your  own 
interests  as  a  trader  ?— As  a  trader  1  have  no  ob- 
jection to  the  opinion  I  have  expressed  with 
reference  to  12  months;  I  would  have  no  ob- 
jection to  a  preferential  security  to  the  landlord 
of  one  year. 

3626.  Has  your  firm  met  with  any  consider- 
able losses,  with  reference  to  farmers,  in  jowr 
district  ? — Not  considerable  ;  the  greatest  losses 
have  been  experienced  in  the  last  two  or  three 
years,  owing  to  the  bad  seasons. 

3627.  J  suppose  that  you  make,  in  your 
dealings  with  farmers,  a  considerable  difference 
between  what  we  should  call  cash  payments  and 
credit?— We  do. 

3628.  Are  the  maiority  of  your  payments  for 
oilcake,  manure,  and  so  on,  cash  or  credit? — 
They  are  about  divided. 

3629.  Is  it  fair  for  me  to  ask  whether,  in  dealing 
with  those  who  pay  cash,  you  give  them  a  consider- 
able discount,  and  on  the  other  hand,  in  the  case 
of  those  who  require  credit,  you  take  some  means 
of  securing  yourself  against  risk  by  probably 
putting  something  more  upon  the  article  than 
you  would  if  you  were  receiving  cash  ?— We  do; 
there  is  a  cash  price  and  a  credit  price  for  our 
trade  risk. 

3630.  Have  you  a  chamber  of  agriculture 
down  your  part?— Yes;  it  is  called  the  Devon 
and  Cornwall  Chamber  of  Agriculture. 

3631.  Has  this  question  been  mooted  there? 
— It  has. 

3632.  Can  you  tell  us  what  resolution  was 
carried  there  with  reference  to  this  subject  ? — A 
resolution  was  carried  in  favour  of  a  12-month's 
limitation. 

3633.  By  any  considerable  majority?  —  Yes, 
by  a  considerable  majority. 

2634.  Is  it  your  opinion,  as  a  trader,  that  the 
landlord  ought  to  have  some  preferential  security? 
—It  is. 

3635.  You  think  it  is  only  just  and  right  that 
he  should  have  some  preferential  security? — 
I  do. 

3636.  Can  you  tell  us  whether  you  think  there 
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is  any  mode  of  giving  the  landlord  some  prefer- 
ential security  less  objectionable  than  a  limited 
law  of  distress  ? — I  cannot  see  any. 

3637.  Supposing  that  any  other  substitute 
were  proposed,  as,  for  instance,  we  will  say  a 
bill  01  sale,  would  that  be  a  better  state  of  things  ? 
— Not  in  the  least ;  it  would  lower  the  farmer's 
credit  with  the  merchant. 

3638.  You  think  it  would  very  much  more 
impair  his  credit  than  a  limited  law  of  distress  ? 
—  It  would. 

3639.  Then,  again,  another  mode  has  been 
stated,  that  of  prepayment;  would  that,  in  your 
opinion,  be  a  more  indulgent  plan  for  the  tenant 
farmer  than  a  limited  law  of  distress? — Not  if 
he  had  to  take  credit,  because  I  feel  assured  that 
he  could  not  get  the  money  so  cheap ;  he  could 
not  get  capit^  placed  in  his  hands  to  pay  the 
rent  so  cheaply. 

3640.  Whereas  now  the  landlord  allows  him  to 
hold  his  rent  without  any  interest,  he  would 
have  to  go  either  to  the  usurer  or  to  the  banker, 
and  obtain  that  money  by  some  payment  of  in- 
terest ? — He  would,  and  have  to  give  security ;  that 
would  be  the  most  likely  course. 

3641.  Do  you  think  that  there  is  any  reason, 
again,  why  the  landlord  should  have  some  pre- 
ferential security,  because  the  commodity  which 
he  has  is  one  which  does  not  pay  him  a  very 
large  amount  of  iiiterest  ? — 1  do. 

2642.  I  know  that  you  have  a  considerable 
knowledge  ot  agricultural  matters ;  what  would 

Jrou  say,  down  in  your  particular  district,  the 
and  pays  the  landlord  as  an  interest  upon  his 
capital  ? — About  three  per  cent.,  or  hardly  that, 
I  should  think. 

3643.  That  would  be  the  maximum? — Yes, 
that  would  be  the  maximum.     I  should  think  so. 

3644.  Then  you  do  not  think  that  the  landlord 
is  in  the  same  position  as  an  ordinary  creditor  ? 
— I  do  not. 

3645.  And  that  there  is  a  difference  between 
the  occupation  of  land  and  the  sale  of  goods  ? — 
There  is,  in  my  opinion. 

3646.  Taking  yourself  as  an  ordinary  creditor, 
if  you  have  a  lar^e  amount  due  from  a  tenant, 
do  you  consider  that  you  are  in  a  better  position 
than  the  landlord  is  in  obtaining  the  amount  of 
your  debt  previous  to  the  time  at  which  the  rent 
18  due  from  the  tenant  ? — I  do,  because  it  really 
gives  me  a  right  to  take  execution,  if  the  rent 
was  not  due,  and  to  get  my  debt  paid,  whereas 
the  landlord's  rent  is  accruing,  and  he  cannot 
come  to  take  the  rent,  so  far  as  I  understand  it, 
until  the  time  has  expired,  and  my  debt  might 
have  been  paid  by  that  lime. 

3647.  Putting  yourself  out  of  the  question,  do 
you  think  that  traders  sometimes  would  take 
advantage  of  that  ? — They  naturally  would  do  so. 

3648.  Do  you  think  it  advisable  that  tenants 
should  be  giving  what  are  called  accommodation 
bills  ? — Most  inadvisable. 

3649.  Do  you  think  that  if  the  law  of  distress 
were  entirely  abolished,  it  might  lead  to  a  good 
deal  of  that  kind  of  thing  ? — I  am  afraid  that 
it  would  lead  to  their  obtaining  money  under 
certain  circumstances  which  would  hardly  be 
proper  or  desirable. 

3650.  Do  you  think  that  the  tenant's  credit 


Sir  Massey  Lopes — continued. 

would  be  very  much  impaired  by  a  limited  law 
of  distress  for  one  year  ? — I  think  not. 

3651.  We  have  heard  a  good  deal  in  this 
Committee  with  reference  to  small  farms ;  would 
you  give  us  your  experience  and  your  knowledge 
with  reference  to  small  farms  in  your  district ; 
there  are  a  great  number  of  small  farms,  are  there 
not  ? — There  are  a  ereat  number  of  small  farms 
in  the  neighbourhooa  of  Brent,  Kingsbridge-road, 
and  all  round  Dartmoor  and  Tavistock.  Those 
are  generally  farmed  by  men  who  have  risen  from 
labourers ;  men  of  great  energv  and  perseverance, 
and  who  have  raised  themselves  up  and  made 
small  amounts  of  money,  and  they  have  taken  those 
estates,  and  are  farming  them  well. 

3652.  Do  you  think  that  the  law  of  distress 
has  aided  and  assisted  those  men  to  some  extent  ? 
— Certainly  it  has. 

3653.  Do  you  think,  from  the  nature  of  the 
land  there,  that  any  tenant  with  capital  would 
ever  take  any  large  quantity  of  that  land  which 
is  now  farmed  by  those  small  tenants? — Cer- 
tainly not  in  the  present  position  of  agricul- 
ture. 

3654.  Has  a  good  deal  of  land  been  brought 
into  cultivation  by  those  small  men  which  in  your 
opinion  never  would  have  been  cultivated  if  the 
law  of  distress  had  not  existed  ? — Yes ;  a  great 
quantity. 

3655.  Then,  to  a  certain  extent,  it  has  been  a 
benefit  to  the  community,  by  increasing  the  pro- 
duce of  the  land? — It  has. 

3656.  Then  you  think  that  the  law  of  distress 
to  that  extent  has  been  an  encouragemement  to 
the  thrifty,  and  to  the  industrious  man  who  has 
raised  himself  from  the  position  of  a  labourer  ? — 
It  has. 

3657.  Do  you  not  think  that  during  the  late 
depression  in  the  last  three  or  four  years  the  law 
of  distress  has  been  the  means  of  saving  a  great 
many  of  those  small  farmers,  and  even  some  of 
the  large  ones  ? — I  am  quite  aware  that  it  has 
been  so. 

3658.  If  the  landlord  had  not  had  that  security, 
to  a  certain  extent  he  would  not  have  been  jus- 
tified in  giving  the  inducements  which  he  has 
been  able  to  do  by  means  of  that  law? — ^Pre- 
cisely so. 

3659.  Do  you  think  that  many  of  those  men 
have  been  saved  who  otherwise  would  have  pro- 
bably been  obliged  to  give  up  their  farms  ? — 
Yes. 

3660.  Is  it  your  opinion  that  a  modified  law 
of  distress  would  tend  to  increase  the  rent  either 
of  large  or  small  farms  ? — ^I  do  not  think  it  would 
increase  the  rent,  but  it  would  keep  many  young 
men  in  the  country  who  would  otherwise  have  to 
emigrate,  sons  of  farmers  who  have  large 
families;  landlords  are  very  often  willing  to 
encourage  those  sons  because  of  their  father's 
behaviour,  and  to  take  them  as  tenants.  It 
is  difficult  for  a  man  to  give  his  sons  sufficient 
capital  to  place  them  in  those  small  estates 
which  the  landlords  are  willing  to  let  to  them 
from  their  previous  knowledge  of  the[parents ;  and 
the  law  of  distress  has  helped  them,  because  it 
has  given  them  the  means  of  farming  an  estate 
until  they  could  raise  something  out  ot  it. 

3661.  Is  it  net  the  fact  that  in  the  district 

^  wluich 
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which  you  know  best  many  farmers'  sons  com- 
mence farming  by  means  of  their  father  {jiving 
them  a  certain  quantity  of  stock  first  ? — It  is. 
2662.  And  that  is  their  capital  ?— Yes. 

3663.  And  by  means  of  that  capital  and  their 
own  labour,  they  are  enabled  to  cultivate  and 
profitably  cultivate  small  farms  ? — Yes. 

3664.  You  know  a  great  many  landlords  down 
in  your  district;  do  you  think  that  the  landlords, 
as  a  rule,  do  not  take  sufficient  care  to  ascertain 
whether  their  tenants,  when  they  take  them, 
have  sufficient  capital — I  believe  the  general 
body  of  landlords  take  a  (Treat  deal  of  care. 

3665.  Have  you  ever  oeen  yourself  privately 
consulted  with  reference  to  the  position  of  a 
tenant  in  a  case  where  a  landlord  has  been  de- 
sirous of  getting  information  ? — I  have  once  or 
twice.  There  was  a  case  three  years  ago  in 
which  a  landlord  came  to  me  and  showed  me  the 
result  of  an  advertisement  for  tenders  for  an 
estate ;  he  showed  me  a  list  of  some  very  high  . 
amounts,  and  some  rather  low,  and  he  told  me  that 
he  had  taken  the  average  of  the  amounts  tendered, 
the  mean  sum,  and  he  had  taken  out  three  or 
four  names  that  he  thought  would  be  good 
tenants  from  what  he  had  heard  of  them,  and  he 
asked  my  opinion  regarding  them,  as  being  in 
contact  with  them  in  busmess,  whether  they 
were  not  good  men,  and  which  I  thought  might 
be  the  best  of  them. 

3666.  Is  that  landlord  one  who  holds  a  good 
position  down  there? — A  very  good  position. 

3667.  Generally,  do  you  think  that  landlords 
do  take  sufficient  trouble,  so  far  as  they  are  able, 
to  ascertain  what  the  means  of  their  tenants  are 
before  they  let  them  into  their  farms  ?  — 
I  do. 

3668.  I  su{)pose  it  is  your  opinion  that  at  least 
it  is  their  object,  and  not  only  their  object,  but 
their  interest? — I  should  think  so. 

3669.  Because  it  is  not  the  rent  which  is  the 
only  consideration  with  a  landlord ;  it  is  a  ques- 
tion whether  his  property  is  to  be  deteriorated  or 
not  ? — Precisely  so. 

3670.  And  that  really  is  more  important  than 
the  amount  of  rent? — It  is. 

3671.  Have  you  in  your  district  heard  of  many 
distresses  being  taken;  have  there  been  any 
very  strong  cases  that  have  raised  any  excitement 
upon  the  subject?— Not  an  excessive  number. 

3672.  I  know  that  you  are  mixed  up  a  good 
deal  with  the  three  towns  of  Plymouth,  Devon- 
port,  and  Stonehouse  amongst  the  poorer  class 
of  people  there  ;  could  you  give  us  your  opinion 
witn  reference  to  urban  tenancies ;  whether,  if 
the  law  of  distress  were  totally  abolished  with 
reference  to  rural  holdings,  you  see  any  reason 
why  it  should  not  also  be  abolished  with  respect 
to  all  urban  holdings? — I  should  think  that  would 
foUow. 

3673.  You  think  that  that  would  be  the  con- 
sequence ? — Yes,  although  I  should  think  it  not 
desirable. 

3674.  You  do  not  think  it  advisable  that  the 
law  of  distress  should  be  done  away  with  in  the 
case  of  urban  holdings? — No,  I  think  it  should 
be  restricted  to  the  12  months. 

3675.  You  think  that  the  same  limit  should  be 
taken  with  regard  to  urban  as  to  rural  holdings  ? 
— I  do. 
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3676.  Amoungst  the  poorer  classes  of  people, 
with  whom  you  come  a  good  deal  in  contact,  do 
you  think  it  would  be  desirable  that  the  law  of  > 
distress  should  be  abolished  even  in  their  interest? 
—No. 
^  3677.  Would  they  be  oblieed,  in  your  opinion, 
either  to  pay  their  rent  beforehand  or  to  give 
some  kind  of  security? — They  would. 

3678.  And  that  you  think  would  be  considered 
a  hardship  ? — It  would  indeed. 

3679.  Has  this  question  been  very  much  agi- 
tated in  your  district  at  all,  except  within  the 
last  three  or  four  years  during  the  late  depres- 
sion ? — No,  I  had  not  heard  of  it  before. 

3680.  I  think  there  was  what  was  called  the 
Callington  platform  in  your  district  ? — Yes. 

3681.  There  was  a  gentleman  who  gave  some 
evidence  with  regard  to  that,  a  Mr.  Nattle ;  do 
you  know  him  ? — ^Yes,  I  know  him  personally. 

3682.  He  is  a  member  of  the  Farmers* 
Alliance,  is  he  not? — He  is  the  honorary  secre- 
tary, I  believe,  for  the  CornwjJl  district ;  he  is 
a  personal  friend  of  mine,  and  a  very  excellent 
gentleman  he  is. 

2683.  Did  you  read  a  letter  in  the  "  Western 
Mornine  News,"  which  is  a  leading  newspaper 
in  your  district,  with  regard  to  the  law  of  distress, 
from  the  honourable  Member  of  Kerry,  within 
the  last  two  three  days  ?— I  did ;  I  scanned  it 
over.    I  had  not  time,  to  go  through  it 

3684.  I  see  that  the  honourable  Member  sums 
up  the  question  in  a  few  words:  "It  may  be 
said  that  distress  for  rent  is  injurious  to  land- 
lords, oppressive  to  tenants,  and  unjust  to  the 
various  classes  of  persons  with  whom  farmers 
carry  on  business  transactions.**  I  would  like 
to  ask  you  whether  you  think  that  a  modified 
law  of  distress,  limited  to  one  year,  would  be  a 
cause  of  such  injury  to  landlords,  oppression  to 
tenants,  and  injustice  to  all  other  traders?— Cer- 
tainly not,  in  the  modified  form  of  12  months. 

3685.  Therefore,  you  do  not  agree  with  the 
corollary  which  the  honourable  Member  has 
drawn  in  that  letter  ? — I  do  not. 

Mr.  EendeL 

3686.  You  are  not  a  supporter  of  the  existing 
law  of  distress,  as  I  understand  ? — No,  not  to  the 
extent  of  six  years. 

3687.  Your  experience,  I  presume,  is  founded 
upon  the  present  law  ? — ^Yes  ;  what  I  am  ad- 
vocating now  is  a  limit  of  12  months  ;  I  could 
not  agree  with  six  years  at  all. 

3688.  But  you  consider  that  if  the  law  were 
modified,  your  experience  of  it  in  its  present 
condition  justifies  you  in  assuming  that  it  would 
be  beneficial  as  so  modified  ? — I  do  think  so. 

3689.  Your  views,  therefore,  are  derived,  not 
from  actual  experience,  but  from  anticipation? — 
Yes,  from  anticipation. 

3690.  Did  I  rightly  understand  you  to  say 
that  you  think  it  riffht  that  a  landlord  should  . 
have  some  preferentifd  security  ? — I  do  think  so. 

^  3691.  Do  you  mean  by  a  "preferential  secu- 
rity *'  a  legislative  security  ? — I  do. 

3692.  Are  you  aware  of  any  instance  in  which 
such  a  security  is  provided  for  other  than 
landowners? — Taxes  and  tithes,  I  believe,  are 

Erovided  for,  and  the  interest  of  mortgage  by 
iw. 
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3693.  You  regard  that  as  a  legislative  se- 
curity ?— Yes,  I  do* 

3694.  Do  I  gather  that  you  think  that  one 
reason  why  landowners  should  be  specially 
secured  is  the  high  price  which  land  fetches?-— 
On  the  contrary,  the  low  rent  which  it  fetches. 

3695.  Do  you  determine  the  rent  in  reference 
io  the  high  price  of  the  land  ? — I  do  as  in  refer- 
ence to  the  price  of  the  land. 

3696.  You  consider  that  it  is  not  because  the 
land  sells  at  a  high  price,  but  because  it  lets  at  a 
low  one? — Because  it  lets  at  a  low  one,  taking  it 
at  its  value. 

3697.  And  on  that  ground,  principally,  you 
think  that  the  law  should  give  a  special  protec- 
tion to  the  landlord  ? — I  do. 

3698.  You  think  that  the  landlord  in  times  of 
agricultural  depression  would  not  be  justified  in 
giving  credit,  except  for  the  existence  of  the  Ijfw 
of  distress  ? — I  do  not  think  he  would. 

3699.  Do  you  mean  that  he  would  not  be 
doing  justice  to  himself,  or  to  the  community, 
or  to  the  tenant  ? — Not  justice  to  himself.  He 
would  be  doing  justice  to  his  kind-heartedness, 
and  to  the  community,  no  doubts 

3700.  In  your  own  business  you  make  a  good 
difference,  do  you  not,  between  cash  and  credit  ? 
— We  make  a  difference  for  the  trade  risk. 

3701.  Have  you  reason  to  think  that  a  land- 
owner would  make  no  difference  between  cash 
and  credit  in  respect  of  rent? — I  have  no  reason 
to  think  so ;  not  in  respect  of  rent.  I  do  not 
think  that  he  would  make  any  difference. 

3702.  Then  the  rent  would  be  determined  by 
the  landlord  with  reference  to  whether  it  was 
forehand  rent  or  payable  in  arrear  ? — I  should 
imagine  that  a  landlord  would  ask  a  lower  rent  if 
he  wanted  the  payment  earlier. 

Mr.  Fellowes. 

3703.  Have  you  turned  your  attention  to  the 
question  of  agisted  stock  ? — Yes,  I  have. 

3704.  Can  you  tell  the  Committee  what  your 
idea  is  about  the  property  of  a  third  party  ? — I 
think  that  a  tenant  should  give  notice  to  his 
landlord  that  he  is  taking  in  cattle  for  agistment. 
1  have  heard  of  a  case  of  the  cattle  of  a  third 
party  being  seized  by  the  landlord  for  rent. 

3705.  Your  idea  with  regard  to  adisted  stock 
is  that  the  tenant  should  give  the  landlord  notice 
when  he  takes  it? — Yes;  there  should  be  some 
means  of  letting  it  be  known  to  the  landlord  or 
to  the  creditors  that  he  has  taken  in  cattle. 

3706.  As  regards  other  property,  such  as 
machinery,  what  would  you  do  in  that  case  ? — 
I  would  lay  down  the  same  rule  with  regard  to 
threshing  machines  that  may  be  hired  to  thresh 
out  the  corn,  or  steam  ploughs  which  may  be 
taken  on  hire.  I  should  apply  the  same  rule  to 
those  as  to  cattle,  that  due  notice  should  be  given. 

Mr.  Duckham. 

3"07.  You  say  that  the  present  law  of  distress 
has  saved  many  from  ruin  during  the  late  de- 
pressed times  ? — I  do  think  so. 

3708.  And  you  think  that  that  is  in  conse- 
quence of  the  security  which  the  law  gives  to 
the  landlord  ? — Yes.  The  landlord  has  generally 
extended  the  time  for  payment  of  the  rent,  or 
has  permitted  the  tenant  to  hold  on  his  cattle  or 
his  corn  until  a  better  time  for  selling  them. 


Mr.  Duckham^  continued. 

3709.  Is  not  that  indulgence  given  in  conse- 
quence of  the  security  which  exbts  upon  the 
iarm  ? — To  a  certain  extent. 

3710.  And,  therefore,  to  the  prejudice  of  other 

Eersons  ?— I  have  not  found  it  so  in  our  neigh- 
ourhood. 

3711.  Then,  a  tenant  having  obtained  the  be- 
nefit of  that  len^hened  credit,  if  he  fails,  what 
will  be  the  position  of  the  other  creditors  ? — If 
the  man  fails,  so  far  as  I  can  understand  it,  or 
makes  himself  a  bankrupt,  the  landlord  can  only 
claim  for  12  months'  rent,  and  for  the  other  por- 
tion of  the  rent  due  to  him,  he  shares  equally  with 
the  other  creditors. 

3712.  Have  you  known  cases  where  two  or 
three  years'  credit  has  been  given  ? — I  have  heard 
of  one  landlord  who  has  been  in  that  position^ 
who  has  taken  the  money,  and  has  afterwards 
given  a  portion  to  the  creditors,  and  dealt  fairly 
with,  them,  and  given  them  a  certain   amount 

'  in  the  pound  by  way  of  compensation,  although 
there  was  very  little  left  for  him. 

3713.  Is  not  that  liberality  rather  a  solitary 
instance  ? — It  may  be. 

3714.  And  without  the  security  which  the 
landlord  has  in  the  crops  and  the  property  upon 
the  estate  to  the  prejudice  of  others,  he  would 
not  probably  have  acted  in  that  way  ? — No. 

3715.  The  takings  in  your  neighbourhood  being 
Ladyday  takings,  the  wheat  crop  for  the  year,  of 
course,  must  be  all  planted  in  the  autumn,  and 
therefore  that  gives  considerable  security  to  the 
landlord,  docs  it  not? — You  are  referring  to  a 
district  which  is  not  a  corn-growing  district;  ours 
is  not  a  corn-growing  district ;  we  are  mostly 
grazing ;  there  is  not  a  great  deal  of  cultivation 
in  Devonshire.  In  the  corn-growing  districts  it 
may  be  different ;  but  wheat  is  not  grown  very 
largely  in  Devonshire. 

3716.  In  the  case  of  the  rent  being  lower  in 
consequende  of  cash  payment,  that  would  be 
rather  to  the  advantage  of  a  tenant  with  capital  ? 
— No,  it  may  not  be,  because,  having  to  find 
money  to  pay  his  landlord  in  advance,  he  might 
have  to  take  credit  from  his  merchant,  for  which 
he  would  have  to  pay  a  higher  interest  than  he 
would  have  to  pay  to  the  landlord,  so  that  it 
would  not  be  a  benefit  to  the  community. 

3717.  Do  not  you  think  that  the  present  law 
of  distress  creates  an  undue  competition  for  land? 
— I  do  not ;  not  an  undue  competition. 

3718.  Does  not  it  bring  men  with  very  limited 
capital  to  compete  with  other  parties  when  an 
estate  is  to  let? — To  a  very  limited  extent. 

3719.  In  all  cases  where  there  is  greater  com- 
petition, it  must  have  the  effect,  must  it  not,  of 
raising  the  value  of  the  article  competed  for  ? — 
It  has  not  been  so  in  our  case  with  regard  to  land 
to  that  extent.  Landlords  have  been  very  care- 
ful, so  far  as  I  have  known  them,  in  the  selection 
of  their  tenants,  because  they  find  it  to  their  ad- 
vantage to  have  a  man  with  some  means  to  farm 
his  land  well. 

3720.  That  would,  perhaps,  apply  to  the  last 
four  or  five  years  ? — It  has  in  my  remembrance 
been  usually  so. 

Mr.  Howard. 

3721.  Are  you  a  farmer  as  well  as  a  merchant? 
—No. 

3722.  Then  you   have  had  np^ractioal  ex- 
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perience  in  anj^  portion  of  your  life  in  farming 
pursuits? — I  am  continually  mixed  up  with 
farmers ;  I  am  four  days  a  week  regularly  at 
country  markets,  and  I  learn  then  the  opinions 
t>f  farmers  naturally  from  my  business  relation- 
ship with  them. 

3723.  But  it  is  a  fact  that  you  have  had 
nothing  to  do  with  the  management  of  land  ? — 
Merely  as  trustee  for  some  farmers. 

3724.  You  spoke  of  having  ascertained  the 
views  of  the  farmers  in  your  district  upon  the 
law  of  distress,  how  many  farmers  have  you  as- 
certained the  opinions  ox? — Of  three  or  four 
dosen,  or  more,  m  different  parts. 

3725.  Do  you  remember  what  questions  you 
put  to  them  in  order  to  ascertain  their  views  ? — 
I  have  discussed  it  with  them ;  I  have  put  no 
particular  questions  to  them* 

3726.  Have  you  not  asked  them  their  views  as 
to  its  influence  upon  credit  ?— No,  I  have  not  put 
such  questions  to  them. 

3727.  Nor  upon  rent? — Nor  upon  rent. 

3728.  You  spoke  of  two  meetings  having  been 
held  in  your  part  of  the  country  upon  this  ques- 
tion, at  which  resolutions  were  passed ;  were  you 
present? — I  was  not. 

3729.  Then,  you  cannot  say  tlie  composition 
of  the  meeting,  whether  it  was  composed  wholly 
of  farmers  ? — I  can  speak  of  that ;  there  were 
some  townspeople  there,  I  believe,  because  I  am 
a  member  of  the  Chamber  of  Agriculture,  as  well 
as  many  other  tradesmen  in  the  town. 

3730.  And  some  land  agents,  I  presume,  were 
there  ? — ^Yes ;  and  some  land  agents. 

3731.  And  some  landowners  ? — Yes,  and  some 
landowners;  it  is  the  general  composition  of  a 
chamber  of  agriculture. 

3732.  Then  it  was  not  an  expression  of 
opinion  of  the  tenant  farmers  of  the  district  ? — 
It  may  be  taken  as  such. 

3733.  You  take  it  as  such,  vou  mean? — A 
body,  such  as  the  Chamber  of  Agriculture  is 
composed  of,  I  take  to  express  the  opinion  of 
the  fanners,  because  notification  is  given  at  every 
market  that  such  a  matter  will  be  discussed,  and 
then  a  resolution  is  passed. 

3734.  You  cannot  say  what  at  that  meeting 
was  the  proportion  of  tenant  farmers  present  to 
the  others? — I  should  think  quite  two -thirds. 

3735.  But  you  were  not  present?^-!  was  not 
present,  but  I  generally  know  what  has  passed 
from  those  who  have  been  present  at  them. 

3736.  You  have  given  the  Committee  princi- 
pally the  opinions  of  others  upon  the  several 
points  raised,  and  you  have  expressed  an  opinion 
of  you  own  that  the  landlord  was  entitled  to  a 
preferential  claim ;  can  you  give  the  Committee 
any  reasons  why  the  landlord  should  have  this 
preferential  claim? — Because  his  rent  is  conti- 
nually accruing,  and  he  has  a  certain  time  for  the 
payment  of  his  rent,  and  the  law  compels  him  to 
wait  till  that  time  ;  and  my  opinion  is  that  if  the 
law  requires  him  to  wait  for  a  certain  time,  it 
should  give  him  security  for  waiting  for  that 
time. 

3737.  Is  that  the  only  reason  why  you  sup- 
port the  law  of  distress  in  principle?— No;  I 
believe  that  it  is  good  for  the  general  com- 
munity. 

3738.  The  reasons  which  you  have  stated  are 
0.82. 


Mr.  Howard — continued, 
that  the  rent  is  constantly  accruing,  and  the  law 
or  the  State  compels  the  landlord  to  wait  ? — It 
compels  him  to  wait  a  certain  time. 

3939.  Are  there  any  other  reasons  ? — Another 
reason  is  that  I  cannot  understand  where  the 
means  for  fructifying  the  land  can  be  obtained 
at  such  a  low  rate  of  interest,  us  when  the  rent 
is  allowed  by  the  landlord  to  remain  in  the  hands 
of  the  tenant. 

3740.  These 'are  the  three  reasons  why  you 
are  in  favour  of  this  preferential  claim  ? — Yes, 
these  are  the  reasons. 

3741.  In  what  way  does  the  law  require  the 
landlord  to  wait? — Because  his  rent  is  not  due 
until  a  certain  date  under  the  Agricultural 
Holdings  Act ;  the  landlord  contracting  with  his 
tenant,  has  to  give  him  12  months'  notice  to 
quit,  and,  so  far  as  I  understand,  he  cannot 
obtain  his  rent  tiU  that  12  months  has  ex* 
pired. 

3742.  Is  there  anything  in  the  Act  to  prevent 
the  landlord  having  his  rent  every  month,  or 
every  three  months?— That  would  be  quite  dif- 
ferent from  anything  I  have  ever  heard  of. 

3743.  You  would  be  surprised  then  to  learn 
that  there  is  nothing  in  the  Agricultural  Hold- 
ings Act  to  prevent  the  lanmord  having  his 
rent  in  advance,  if  he  is  so  disposed  ? — I  should 
be  surprised  to  learn  that ;  and  I  do  not  think  it 
would  be  desirable  either  for  the  general  com^ 
munity. 

3744.  Can  you  state  what  natural  right  the 
landowner  has,  or  have  you  it  in  your  mind 
that  he  has  any  natural  right  or  preference  over 
other  creditors,  a  preference  secured  by  law  ? — 
I  have  no  knowledge  of  any  natural  right  at 
all. 

3745.  You  stated  that  the  landlord  could  not 
distrain  for  his  rent  until  it  became  due.  I 
presume,  if  you  sell  cake  to  a  farmer  at  three 
months'  credit,  you  are  aware  that  you  cannot 
sue  him  until  the  credit  is  exhausted  ? — I  can- 
not. 

3746.  Then  on  what  different  ground  does  the 
landlord  stand  to  the  trader,  if  neither  can  sue 
until  the  debt  becomes  due  ? — He  does  not  stand 
on  a  different  ground  in  that  instance. 

3747.  Does  ne  stand  in  a  superior  position  to 
the  other,  if  neither  can  sue  until  the  payment 
becomes  due  ? — The  landlord  would  stand  in  tf 
better  position  then,  because  he  could  distrain 
when  the  rent  was  due. 

3748.  Then  the  landlord,  accoitiing  to  the 
present  law,  stands  in  a  better  position  than  the 
trader? — He  would,  according  to  the  present 
law. 

3749.  You  stated  that  you  could  not  defend 
the  present  law  of  six  years,  but  that  you  were 
in  favour  of  limiting  it  to  12  months;  do  you 
know  what  the  valuation  of  an  outgoing  tenant 
amounts  to  ? — That  depends  entirely  upon  how 
he  has  farmed  the  estate. 

3750.  If  he  leaves  the  estate  at  Lady-day  he 
leaves  all  his  growing  crops,  all  his  acts  of  hus- 
bandry, and  perhaps  unconsumed  hay  and  straw 
and  manure;  are  you  aware  of  that? — I  am 
not. 

3751.  Supposing  that  you  could  be  sure  that 
this  valuation  exceeded  a  year's  rent,  would  you 
still  advocate  12  month's  preference  if  the  tenant     t 
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left  more  than  the  year's  rent  in  April  in  the 
shape  of  acts  of  husbandry  nnd  growing  crops 
and  unexhausted  improvements? — I  should  be 
inclined  to  do  so  even  then. 

3752.  On  idiat  ground,  seeing  that  the  land- 
lord has  full  security  in  what  is  left  on  the 
farm  ? — As  I  stated,  I  consider  that  the  money 
could  not  be  so  easily  obtained  from  any  bank  or 
any  person  at  so  cheap  a  rate  as  it  is  from  the 
landlord. 

3753.  If  you  could  be  assured  that  the  land- 
lord had  more  than  security  for  the  amount  of 
rent  in  the  amount  that  the  valuation  of  the 
•outgoing  tenant  would  come  to,  would  you  still 

five  him  a  preference  over  and  above  that  ? — 
should  feel  inclined  to  do  so. 

3754.  What  use  would  it  be  to  him  ? — I  have 
it  doubt  in  my  mind,  that  in  some  cases  you  would 
find  it  to  be  so.  It  would  hardly  be  the  case  in 
farms  in  our  neighbourhood  that  a  man  would 
leave  on  the  farm  the  value  of  1 2  months'  rent. 

3755.  Are  you  not  aware,  that  the  valuation  of 
^n  outgoing  tenant,  upon  the  average,  comes  to 
something  like  2  /.  or  2  /.  10  s,  an  acre  ? — I  have 
not  found  it  so  in  my  experience  with  regard  to 
the  bankruptcy  cases. 

3756.  You  stated  that  you  make  a  considerable 
^difference  between  selling  goods  for  cash  and 
4ipon  credit ;  what  do  you  mean  by  a  considerable 
difference? — About  7^  to  10  per  cent,  per 
annum. 

3757.  Do  you  term  it  "  cash  payment "  at  the 
end  of  a  month,  or  three  months  ? — The  term 
"  cash  "  is  cash  with  the  order  or  on  delivery  of 
the  goods  ;  that  is  what  we  term  cash. 

3758.  You  stated  that  you  put  on  a  certain 
amount  to  cover  trade  risks ;  I  would  ask  you 
are  not  prices  in  Devon  and  Cornwall  governed 
mainly  by  competition  ? — They  are. 

3759.  And,  therefore,  the  margin  which  is 
possible  for  trade  risks  is  limited  ? — It  is. 

3760.  And  you  are  bound  to  sell  some- 
what upon  the  same  terms  as  other  merchants  ? 
—Yes. 

3761.  Bills  of  sale  have  been  spoken  of;  are 
you  in  favour  of  bills  of  sale? — Not  in  the 
least. 

3762.  You  would  advocate  their  entire  aboli- 
tion, would  you? — I  should  hardly  like  to  go  so 
far  as  that. 

3763.  You  stated  that  you  were  not  in  the 
least  in  favour  of  bills  of  sale  ? — I  am  not  in 
favour  of  them,  but  they  may  help  some 
people. 

3764.  Is  it  not  the  fact  that  none  but  drowning 
men  give  bills  of  sale  ? — It  is  generally  under- 
stoixl  so. 

3965.  Did  you  ever  know  a  farmer  who  gave 
a  bill  of  sale  to  recover  his  position  ? — I  cannot 
for  the  moment  answer  that ;  I  liave  not  thought 
it  over. 

3766.  You  do  not  remember  one  case? — I 
think  I  have  heard  of  one  or  two  farmers  who 
have  given  bills  of  sale,  and  have  recovered  their 
position. 

3767.  Was  that  long  ago?— Twelve  months 
ago. 

3768.  During  these  depressed  times? — Yes. 

3769.  Not  for  a  large  amount  ? — Not  for  a 
large  amount. 


Mr.  JBauHird — continued. 

3770.  Do  you  remember  the  amount  ? — £,  60, 
80/.,  and  100 /.,  I  think. 

3771.  Is  it  not  the  fact  that  when  a  man  is  in 
debt  to  a  trader,  and  he  wants  other  goods,  he 
has  practically  to  pay  the  trader's  own  price  ? — 
It  amounts  to  that. 

3772.  Does  it  not  follow  that  if  a  tenant  is 
deeply  in  debt  to  his  landlord,  he  has  parted  with 
the  power  to  dictate  terms  of  rent  ? — I  cannot 
speak  from  experience  on  that  matter,  not  being 
a  landowner. 

3773.  Does  not  it  appear  to  follow  as  a  natural 
consequence,  that  if  it  is  so  in  the  case  of  a 
trader  or  a  creditor  of  one  class,  it  must  have 
some  influence  in  respect  of  a  creditor  of  a 
different  class  ? — I  have  not  heard  of  such  cases. 

3774.  If  a  tenant  owes,  we  will  say  a  couple 
of  yeaiV  rent,  and  his  landlord  has  given  him 
credit,  is  he  in  a  position  to  go  and  ask  for  a 
reduction  of  rent  ? — I  believe  that  landlords  are 
considerate  men,  and  they  would  listen  to  any 
fair  reason  for  it. 

3775.  You  think  that  landlords  are  fair  and 
reasonable  men,  but  when  you  expressed  the 
opinion  just  now  that,  but  for  this  law  of  distress, 
during  the  last  three  or  four  years,  many  tenants 
in  the  neighbourhood  would  have  been  sold  up, 
how  do  you  reconcile  the  two  statements  ? — 'to  a 
certain  extent  landlords  run  risks  as  well  as 
other  creditors.  I  know  an  estate  where  the 
landlord  had  a  considerable  loss  of  rent  because 
he  did  not  distrain ;  he  allowed  the  rent  to  go 
on,  and  he  was  a  great  sufferer  himself. 

3776.  If  those  landlords  are  so  considerate, 
which  I  am  glad  to  hear,  in  your  neighbourhood, 
on  what  ground  have  you  formed  the  opinion 
which  you  stated  to  the  Committee  that  numbers 
of  those  deserving  men  would  have  been  sold 
up  during  the  last  three  or  four  years? — I  have 
known  from  experience  that  men  have  been 
allowed  to  defer  payment  of  their  rent ;  that  is 
my  reason. 

3777.  Was  it  an  expression  of  vour  own  opinion 
that  those  tenants  would  have  been  sold  up,  or 
have  you  ever  heard  a  landlord  say  he  would 
have  sold  them  up  without  the  law  of  distress? — 
It  is  my  own  opinion. 

3778.  Have  there  been  many  cases  in  which 
the  law  of  distress  has  been  put  in  force  ? — Not 
a  great  many. 

3779.  How  many,  within  the  circle  of  your  ex- 
perience, during  the  last  three  or  four  years? — 
Eight  or  nine. 

3780.  And  that  covers  a  very  considerable  ex- 
tent of  ground  ? — It  does. 

3781.  You  stated  just  now  that  there  was  not 
a  great  deal  of  arable  land  in  your  neighbour- 
hood ;  it  is  principally  grass  ? — It  is  arable  and 
pasture;  there  is  generally  about  an  equal 
quantity  over  most  of  the  farms  in  Devon* 
snire. 

3782.  There  are  a  great  man^  farms  fdl  grass, 
are  there  not? — We  have  some  m  the  neighbour- 
hood of  Tavistock,  the  Duke  of  Bedford's  pro- 
perty. 

3783.  What  security  have  the  owners  of  those 
grass  farms  for  their  rent? — The  law  of  distress, 
the  same  ad  in  the  other  cases. 

3784.  What  can  they  seize  upoiHvhav«  Jon 

Digitized  by  LrL^fe^te 


SELECT  COMMITTEE   ON  LAW  OF  DISTRESS. 


173 


25  May  1882.] 


Mr.  Pitts,  jun. 


[^Continued. 


I 


Mr.  Howard — continued. 

turned  your  attention  to  that  subject  ? — They  can 
seize  upon  the  cattle. 

3785.  But,  supposing  a  man  drives  them  away 
the  night  before  tne  distress,  what  is  there  left  on 
the  farm  ? — There  is  generally  a  little  arable  land 
on  these  so-called  grazing  farms,  but  very  little ; 
they  may  have  a  few  mangold  wurtzell  left. 

3786.  Are  you  aware  that  the  owners  of  grass 
farms  have  very  much  less  security  than  the 
owners  of  arable  farms? — I  believe  they  have. 

3787.  You  stated  that  labourers  have  taken 
small  farms  in  your  neighbourhood  and  have 
rendered  them  fertile ;  what  particular  locality 
is  that  in  ? — ^The  neighbourhood  of  the  moors ;  on 
the  side  of  the  moors ;  there  are  one  or  two  in 
the  neighbourhood  of  Kingsbridge.  There  is  one 
man  especially,  renting  an  estate  of  about  400 
acres,  who  cannot  write  his  name. 

3788.  I  presume  in  your  business  experience 
ou  have  known  people  in  other  pursuits  rise  in 

ife  ? — I  have. 

3789.  In  as  great  a  proportion  as  those  en- 
gaged in  farming  ? — I  have. 

3790.  In  a  greater  proportion,  probably? — 
I  would  not  say  in  a  greater  proportion;  perhaps 
there  had  been  more  scope  for  them. 

3791.  Have  you  not  known  a  greater  propor- 
tion of  people  rise  in  life  in  other  pursuits  than 
in  farming  ? — I  may  say  that  there  has  been  a 
greater  proportion. 

3792.  And,  of  course,  without  the  law  of  dis- 
tress ? — And  without  the  law  of  distress,  but  in 
callings  that  were  not  agricultural. 

Mr.  Blennerhassetf, 

3793.  Have  you  considered  the  efiect  of  the 
law  of  distress  on  rent? —I  am  in  favour  of  a 
modification  of  the  present  law  of  distress. 

3794.  But  have  you  considered  the  effect  of 
the  law  of  distress  on  the  amount  of  rent? — I  d6 
not  think  that  the  modification  of  it  would  affect 
the  rents  at  all. 

3795.  Do  you  think  that  the  law  of  distress 
as  it  exists  at  present  affects  the  amount  of  rent? 
— No,  I  do  not  think  it  does. 

3796.  In  no  way  ? — Not  in  any  way. 

3797.  Do  you  consider  that  the  law  of  distress 
increases  competition  for  farms? — Not  to  any 
great  extent. 

3798.  Do  you  consider  that  the  law  of  distress 
enables  persons  who  would  not  otherwise  get 
farms  to  get  them  ? — Yes,  the  classes  that  I  have 
referred  to,  those  labourers  who  wish  to  raise 
their  position,  especially  in  our  neighbourhood. 
We  have  many  little  dai'ry  farms  in  the  locality. 
The  farmers  cannot  get  their  domestics  to  make 
the  butter  at  present,  and  it  has  generally  to  be 
made  by  the  family  of  the  farmer.    This  is  more 
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especially  the  case  witli  regard  to  the  small  far- 
mers; where  those  small  farms  are  there  is  a 
dairy  to  each  farm,  which  enables  a  man  to  get 
more  profit  out  of  the  farm. 

375»9.  But  how  do  you  connect  that  with  the 
law  of  distress? — I  say  that  it  encourages  small 
men  to  take  farms  who  would  otherwise  emi- 
grate. 

3800.  I  think  you  said,  in  reply  to  an  honour- 
able Member,  that  one  of  the  great  advantages  of 
the  law  of  distress  was  that  it  enabled  a  tenant 

{)ractically  to  get  money  at  a  low  rate  of  interest 
irom  his  landlord  ? — I  think  so. 

3801.  To  another  honourable  Member  I  think 
you  said  that  if  a  landlord  demanded  the  pay- 
ment of  rent  in  advance,  you  were  of  opinion 
that  the  rent  paid  would  be  less  ? — I  did. 

3802.  If  less  rent  was  paid  because  it  was  paid 
in  advance,  is  not  that  practically  the  same  thing 
as  the  interest  of  money  which  the  tenant  gets 
from  the  landlord  by  the  present  law  ? — ^What  I 
stated  was  this,  that  ready  money  would  be  given 
to  the  landlord  instead  of  his  being  able  to  ex- 
pend it  with  his  merchant  in  buying  manures  or 
cake,  or  whatever  he  may  require  for  consump- 
tion on  his  farm,  and  therefore  he  would  have  t.o 
take  credit  from  the  merchant,  and  would  have  to 
pay  a  higher  rate  of  interest. 

3803.  If  I  understand  you  aright,  the  advan- 
tage which  you  think  that  the  tenant  has  is  this, 
that  he  gets  credit  from  his  landlord  at  a  low  rate 
of  interest? — He  does. 

3804.  But  if  he  pays  a  lower  rent,  does  not 
it  amount  to  the  same  thing  as  interest  ? — It  is 
generally  a  question  of  degree  as  to  what  the 
rent  is.  It  might  not  amount  in  proportion  to 
what  he  saves  in  the  matter  of  interest. 

3805.  But  the  two  things  would  balance  each 
other  ? — I  do  not  think  they  would. 

3806.  More  or  less  ? — I  do  not  think  that  thev 
would  balance  at  all;  I  think  it  would  be  much 
more  against  the  tenant. 

Colonel  Brise, 

3807.  Did  I  understand  you  to  say  that  the 
term  of  occupation  in  your  part  of  the  country 
was  Lady-day  ? — They  differ ;  it  is  generally 
Lady-day  as  a  general  rule.  I  think  in  the  local 
papers  most  of  the  estates  are  advertised  to  com- 
mence at  Lady-day ;  it  is  the  general  rule  amongst 
the  large  landowners  of  our  district. 

3808.  And  the  valuation  is  taken  at  Lady-day 
under  those  circumstances? — Yes,  under  those 
circumstances  it  is. 

3809.  The  valuation  would  be  much  higher  at 
Lady-day  than  it  would  be  at  Michaelmas,  would 
it  not? — I  do  not  think  that  that  would  be  so 
with  us. 


Mr.  James  F.  Gabdinsb,  called  in ;  and  Examined. 


Mr.  Howard. 

3810.  I  BELIEVE  you  farm  extensively  in 
Essex  ? — Yes. 

3811.  Have  you,  for  many  years,  turned  your 
attention  to  the  operation  of  the  law  of  distress  ? 
— I  have  been  in  business  40  years,  and  during 
the  whole  of  that  time  I  have  nad  my  attention 

0.82. 
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drawn  to  the  law  of  distress,  and  I  have  arrived 
at  the  opinion  that  the  law  of  distress  is  to  the 
disadvantage  of  the  landlord  as  well  as  of  the 
tenant. 

3812.  Will  you  state  more  particularly  the 
reasons  which  have  induced  you  to  arrive  at  that|QTp 
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conclusion  ?-r— The  mode  by  which  the  distress 
has  been  enforced  has  been  injurious  to  a  number 
<^  tenant-farmers,  and  has  also  caused  heavy 
losses  to  the  trading  interests  in  general. 

381^».  1  believe  that,  some  years  ago,  you  were 
chairman  of  the  Essex  Chamber  of  Agriculture  ? 
— I  was. 

3814.  Has  not  the  Essex  Chamber  of  Agricul- 
ture discussed  this  subject  more  or  less? — On 
two  occasions. 

3815.  Have  any  resolutions  been  passed  by  the 
Essex  Chamber  of  Agriculture  ? — 1  es,  two  reso- 
lutions were  passed.  The  first  was  passed  on  the 
10th  of  January  1879,  proposed  by  Captain  Wil- 
liam Delf,  and  seconded  by  myself :  ^^  That  in  the 
opinion  of  this  Chamber  the  existing  law  of  dis- 
tress is  injurious  to  the  best  interests  of  the  land- 
lord, unjust  to  the  tenant,  deceptive  to  the  trader ; 
that  its  repeal  is  imperatively  needed  ;  and, 
further,  that  petitions  for  the  repeal  of  this  law 
be  forwarded  to  the  county  Members  for  presen- 
tation to  Parliament." 

3816.  That  was  before  the  establishment  of 
the  Farmers'  Alliance,  was  it  not? — It  was,  I 
believe.  The  resolution  was  carried  by  a  ma- 
jority of  20  in  favour,  and  12  against. 

3817.  Do  you  remember  what  the  composition 
of  the  majority  was? — I  should  say  that  the 
greater  majority  were  tenant-farmers ;  there  were 
a  few  landlords  in  the  minority. 

3818.  Has  there  been  any  other  resolution 
passed  by  that  Chamber  of  Agriculture? — 
Another  resolution  was  passed  on  the  29th  April 
1881 ;  it  was  proposed  by  Mr.  C.  W.  Grav,  and 
seconded  by  Mr.  Edward  Gardiner :  "  That  in 
the  opinion  of  this  Chamber  Sir  Henry  Holland's 
Exemption  from  Distress  Bill,  while  satisfactory 
so  far  as  it  goes,  is  defective  in  so  much  as  it 
merely  amends,  to  a  limited  extent,  a  law  which 
is  so  at  variance  with  justice  as  to  require  total 
repeal."  That  resolution  was  carried,  only  one 
voting  against  it. 

3819.  Do  you  remember  what  number  were 
present  ? — No,  the  number  is  not  given. 

3820.  Were  you  yourself  present  ? — I  was  pre- 
sent. 

3821.  Was  it  a  large  meeting  ? — It  was  a  usual 
ordinary  meeting.  1  do  not  know  that  there 
were  more  there  than  generally  take  part  in  dis- 
cussions of  this  character. 

3822.  Have  you  formed  any  opinion  as  to  the 
efl'ect  of  the  law  of  distress  in  raising  or  Ipwering 
rents? — My  opinion  is,  that  the  law  of  distress 
has  had  a  tendency  to  increase  the  letting  value 
of  land,  fispecially  during  a  period  of  prosperity ; 
but  when  we  get  a  period  of  distress  similar  to 
the  last  four  or  five  years  I  do  not  think  that  it 
has  had  that  effect. 

3823.  When  you  speak  cf  years  of  prosperity, 
what  dates  do  you  refer  to  ? — Previous  to  the  last 
six  years. 

3824.  For  10  or  a  dozen  years  previous  you 
would  call  that  a  period  of  prosperity  ? — Quite  so. 

3825.  Can  you  inform  the  Committee  what 
was  the  extent  of  the  advance  of  rent  in  that 
period  ? — I  have  no  idea  as  to  the  rise  per  acre 
caused  by  the  law  of  distress,  but  it  has  certainly 
a  very  great  influence  on  the  rise  of  rents.  There 
are  a  great  many  farmers  who  have  no  idea  as  to 
the  actual  rise  of  rents,  per  acre,  but  it  certainly 
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caused  a  considerable  rise,  and  it  caused  extra 
competition  for  the  hire  of  land. 

3826.  Have  you  fonned  any  opinion  as  to  its 
effect  in  inducing  landowners  to  accept  men  a» 
tenants  with  insufficient  capital  ? — I  think  that 
it  has  had  a  tendency  to  induce  landlords,  pro- 
bably  under  the  advice  of  their  agents,  to  accept 
a  man,  if  they  thought  that  he  was  an  industrious 
man,  although  he  might  be  short  of  capital,  in 
preference  to  a  man  who  probably  had  quite 
enough  capital  to  manage  the  business,  and  yet 
was  not  altogether  satisfactory  from  some  other 
point  of  view. 

3827*  Do  you  think  that  it  has  induced  men 
to  take  farms  larger  than  their  capital  would 
warrant  ? — In  some  cases  that  is  undoubtedly  so* 

3828.  Have  you  turned  your  attention  to  the 
probable  effect  which  the  abolition  of  the  law 
would  have  upon  the  tenants  of  small  farms  ? — 
My  opinion  is,  that  with  the  abolition  of  the  law 
of  distress  the  small  farmer  would  stand  in  quite 
as  good  a  position  as  he  does  now,  and  rather 
better,  if  we  had  commercial  principles  applied 
to  the  management  of  land  throughout,  and  en- 
tirely dependent  upon  commercial  princinles. 
I  believe  that  the  abolition  of  the  law  woula  be 
in  favour  of  the  small  tenants  as  well  as  in  favour 
of  the  large  tenants. 

3829.  Is  it  your  opinion  that  the  law  of  dis- 
tress is  an  infraction  of  commercial  principles  ? — 
I  think  so,  decidedly. 

3830.  And  that  it  is  not  a  natural  condition 
of  things  ? — It  is  unfiur  and  unjust  towards  other 
interests. 

3831.  Do  you  think  that  it  would  have  any  effect 
in  preventing  small  farmers  from  being  accepted 
as  tenants? — I  do  not  see  why  it  should;  the 
landlord  or  his  a^ent  would  have  the  same  oppor- 
tunity of  exercising  his  judgment  as  he  has  now. 

3832.  You  heard  a  question  put  to  a  previous 
witness  ;  can  you  call  to  mind  many  cases  m  which 
a  farmer  has  become  very  much  behind  in  his 
rent,  say  two  or  three  years,  and  has  ever  re- 
covered his  position  ? — In  the  district  in  which  I 
live,  from  my  own  personal  knowledge,  I  have 
known  such  cases;  and  there  are  many  other  cases 
that  I  have  heard  of,  and  many  other  cases  that  I 
have  read  of,  and  in  those  cases  certainly  there 
has  been  no  recovery  from  that  position,  the  law 
of  distress  having  been  enforced  against  them,  A 
bankruptcy  took  place ;  the  effects  were  sold  up, 
and  a  division  of  the  property  took  place  after- 
wards, which  amounted  to  a  very  small  sum  in 
the  pound. 

3833.  Would  the  abolition  of  the  law  of  dis- 
tress increase  the  number  of  small  farmers,  or 
would  it  make  any  difference  in  that  respect  ? — 
I  do  not  think  it  would  make  any  difference  at 
all ;  I  do  not  see  why  it  should,  if  some  encourage- 
ment was  held  out  to  small  tenants. 

3834.  It  has  been  stated  to  this  Committee 
that  if  the  law  of  distress  were  abolished,  the  rents 
would  be  exacted  in  advance,  or  a  much  Smaller 
credit  given;  what  is  your  opinion  upon  that 
point  ? — I  do  not  see  why  it  should.  I  maintwn 
now  that  a  tenant,  if  he  pays  his  rent,  pays  it  in 
advance.  The  first  six  months'  rent  is  due  on 
the  25th  of  March,  and  if  he  pays  it  within  21 
days  of  that  time,  he  pays  it  before  he  can  realize 
anything  from  the  mrm;  and  his  second  half- 
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year's  rent  is  due  at  Michaelmas,  before  he  has  an 
opportunity  probably  of  realising  much  of  his 
grown  crop :  and  therefore  I  look  upon  that  as 
paying  I  he  money  in  advance.  I  do  not  know  of 
any  other  principle.  But  as  to  the  proposition  of 
paying  the  money  in  advance,  that  is  to  say,  a  man 
as  soon  as  he  hires  a  farm,  he  must  pay  half  a  year's 
rent  down  upon  the  nail*  As  to  that,  I  do  not  be- 
lieve that  such  a  system  could  ever  be  carried  out ; 
it  is  contrary  to  commercial  principles  entirely. 

3835.  Would  it  be  necessary  to  ^ve  increased 
power  to  the  landlord  for  re-entry  m  case  of  the 
abolition  of  the  law  of  distress,  and  in  case  of  non- 
payment of  rent  ? — I  do  not  see  that  there  is  any 
occasion  to  treat  the  landlord  differently  from  any 
other  creditor ;  he  can  compensate  himself,  if  he 
thinks  proper  ;  there  is  always  a  sufficient  amount 
on  the  farm  to  compensate  the  landlord  for  a  year's 
rent ;  and  if  he  does  not  think  proper  to  let  the 
rent  run  on  any  longer,  we  know  that  he  will 
have  the  valuation  of  the  farm  to  come  upon 
generally,  amounting  to,  more  or  less,  quite  suffi- 
cient to  cover  any  claim  that  the  landlord  might 
have  against  his  tenant. 

3836.  Is  it  your  opinion  that  in  the  average 
of  cases  there  is  more  than  sufficient  left  upon 
the  farm  to  pay  twelve  months'  rent? — I  think 
80  decidedly. 

3837.  Is  it  your  opinion  that  additional  power 
should  be  granted  by  the  law  for  re-entir  oy  the 
landlord,  m  case  of  the  non-payment  of  rent  or 
the  bankruptcy  of  the  tenant? — I  do  not  see 
that  the  landlord  requires  any  protection  what- 
ever more  than  other  people  ;  1  would  give  the 
landlord  the  same  protection  as  I  should  give  anjr 
other  commercial  man  with  whom  the  larmer  is 
obliged  to  do  business. 

3838.  Is  it  the  fact  that  in  most  leases  and 
agreements,  within  your  experience,  a  clause  is 
inserted  to  give  the  landlord  a  power  of  re-entry 
in  case  of  bankruptcy  or  non-payment  of  rent  ? — 
I  have  never  known  a  lease  or  an  agreement  that 
did  not  cover  the  claim  of  the  landlord  in  case  of 
bankruptcy. 

3839.  Do  you  mean,  cover  his  claim  for  re- 
entry ? — Yes. 

3840.  And  for  non-payment  of  rent? — ^If  a 
tenant  is  behind  in  his  rent,  that  is  a  breach  of  his 
covenant.  Those  agreements,  without  such  clause, 
are  very  novel  to  me,  if  there  are  any  in  existence. 

3841.  You  are  an  owner,  I  think,  of  land? — 
I  farm  some  of  my  own  land  and  some  belonging 
to  other  people. 

3842.  And  you  are  also  an  owner  of  houses? 
— Yes,  I  have  nouses  also. 

3843.  When  your  own  tenants  get  behind  in 
their  rent,  do  you  put  in  force  the  law  of  distress? 
— Never. 

3844.  How  do  you  obtain  payment? — I  depend 
entirely  upon  the  county  court 

3845.  Have  you  formed  any  opinion  of  the 
operation  of  the  law  upon  the  stjrle  of  farming 
throughout  the  country?— I  think,  generally 
speaking,  it  has  had  a  tendency  to  retard  the 
improvement  of  the  land  rather  than  the  contrary. 
I  think,  if  a  tenant  gets  behind  in  his  rent,  and 
he  gets  the  indulgence  of  his  landlord,  he  is  not 
so  well  able  to  m&e  the  necessary  improvements 
of  his  occupation  as  he  otherwise  would  be, 

3846.  Do  you   think  that  the  credit  of  the 
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tenant  would  be  further  improved  by  the  aboli- 
tion of  the  law  of  distress? — I  am  ^uitc  sure  that 
the  tenant  would  be  in  a  better  position  to  borrow 
money  of  his  banker  or  his  friends  if  the  law  of 
distress  were  done  away  with,  he  would  go  on 
upon  entirety  commercial  principles.  When  I 
have  had  conversations  with  bank  managers,  they 
have  always  agreed  with  me  in  the  opinion  that, 
but  for  the  law  of  distress,  farmers  would  obtain 
advances  from  the  bank  much  mcnre  easily  and 
upon  the  same  terms  as  other  commercial  in- 
terests. 

3847.  Is  it  your  opinion  that  the  tendency  of 
the  abolition  of  the  law  of  distress  would  be  to 
raise  the  style  of  farming  throughout  the  country  ? 
— I  think  it  would  encourage  it,  that  would  be 
the  tendency- 

3848.  Generally  speaking,  you  think  that  land- 
owners, and  traders,  and  merchants  should  all 
stand  on  the  same  level? — I  do  not  see  any 
reason  why  one  should  be  preferred  before  the 
others. 

Mr.  Duckham. 

3849.  The  present  law  of  distress  bears  more 
heavily,  does  it  not,  upon  an  arable  farmer  than 
it  does  upon  the  tenant  of  a  pasture  farm  ? — I 
think  it  bears  more  heavily  upon  arable  farmers ; 
but  my  opinion  would  not  be  so  valuable  with 
regard  to  grass  farms.  I  know  more  about  arable 
farms,  for  this  reason,  that  in  the  country  where 
I  live  we  are  principally  arable  farmers,  and  I 
associate  with  farmers  so  much,  that  I  know  their  . 
opinion  very  well  upon  these  points. 

3850.  Upon  an  arable  farm  there  is  always 
security,  is  there  not,  if  it  is  properly  fanned  ? — 
There  is  always  security  upon  an  arable  farm. 

3851.  But  not  so  upon  a  pasture  farm  ? — Pro- 
bably not  so  much  upon  a  pasture  farm.  If  the 
farmer  of  the  grass  farm  has  the  option  of  selling 
his  hay  during  the  summer-time,  of  course  the 
valuation  might  not  be  sufficient  to  cover  the 
rent  of  the  farmer ;  otherwise  it  would  be  more 
than  ample. 

3852.  Your's  are  all  Michaelmas  takings,  are 
they  not  ? — Yes. 

3853.  If  the  tenant  of  grazing  land  sent  the 
stock  off  or  sold  the  hay,  there  would  not  be  much 
left  for  the  landlord  ? — I  think  there  would  be 
something  considerable  left ;  but  I  am  not  able 
to  give  you  a  practical  opinion  as  to  grass  farm- 
ing, because  I  have  not  been  accustomed  to  it. 

Mr.  Fellowes. 

3854.  In  fact,  vour  experience  does  not  tell 
you  how  it  would  be  possible  to  recover  the  rent 
on  a  grass  farm,  supposing  that  the  farmer  had 
the  right  of  selling  his  hay?  —  Supposing  the 
farmer  had  the  right  of  selling  his  hay,  the  land- 
lord would  recover  from  the  tenant  on  the  same 
principle  as  a  tradesman,  or  manufacturer,  or 
commercial  man  would  recover  his  debts. 

3855.  Although  the  tenant  has  the  power  of 
selling  his  hay  and  driving  everything  off  the 
farm,  leaving  absolutely  nothing?  —  He  leaves 
something  because  there  is  the  after-feed  ;  after 
he  has  taken  the  crop  away  there  is  always  some- 
thing left  of  some  considerable  value  in  the  shape 
of  grass  food  and  other  effects. 

3856.  Are  you  a  larger  occupier  than  an  owner  ? 
— I  am  a  larger  owner  of  land  than  an  occupier 
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at    present;    but    I   and  my  sons  farm  about 
1,800  acres  of  land ;  and  my  own  family  connec- 
tions farm  8,000  acres. 

3857.  With  reference  to  using  the  power  of 
the  county  court,  have  you  found  that  successful 
with  your  tenants  ? — Sometimes,  and  sometimes 
not.  Sometimes  we  get  a  little  behindhand; 
people  slip  away  by  night,  and  so  on ;  but  I  have 
never  disturbed  myself  about  that;  I  do  not 
make  use  of  the  law  of  distress  to  recover  any- 
thing from  the  man  who  does  that. 

3858.  It  is  chiefly  urban  tenancies  that  you 
apply  to  the  county  court  for  ? — Cottage  tenants. 

3859.  Have  you  any  rural  tenants  that  you 
have  put  into  the  county  court? — Yes,  from 
labourers  living  in  cottages,  generally. 

3860.  Are  you  a  member  of  the  Farmers' 
Alliance? — I  am. 

3861.  Can  you  tell  me  at  all  with  regard  to 
that  second  meeting  in  1881,  to  which  you  have 
referred,  how  many  were  present  ? — That  was  a 
meeting  of  the  Essex  Chamber  of  Agriculture, 
at  which  there  would  be  about  34  present,  I 
should  think ;  I  have  no  recollection  as  to  the 
numbers,  because  the  numbers  were  not  calcu- 
lated, and  I  did  not  take  any  notice  of  it ;  but  it 
was  the  usual  number  that  generally  meet  there ; 
it  was  about  the  same  as  at  the  first  meeting, 
probably. 

3862.  May  we  take  it,  in  fact,  that  at  both 
those  meetings  at  which  those  resolutions  were 
passed  there  was  an  average  of  about  30  pre- 
sent?— Yes,  they  were  average  meetings. 

3863.  You  stated  that  you  think  that  pre- 
payment is  not  possible ;  are  you  aware  that 

fore-hand  payment  is  now  in  existence  in  Scot- 
land ? — I  am  not  aware  of  it,  although  I  have 
been  told  so. 

^  3864.  Then  you  will  see.  that  it  is  not  impos- 
sible, as  it  is  in  existence  ? — I  do  not  believe  it 
is  possible  to  enforce  it  in  England.  They  may 
be  able  to  do  it  in  Scotland ;  I  suppose  they  are 
a  little  bit  sharper  there  than  we  are  here. 

3865.  Do  I  gather  from  you  that  you  do  not 
attach  much  importance  to  the  fact  that  a  small 
tenant  can  tide  over  difficult  times  with  the  help 
of  his  landlord  ? — I  think  he  can  tide  over  better 
without  the  help  of  his  landlord,  through  the 
action  of  the  law  of  distress,  because  it  urings 
him  first  into  a  difficulty,  and  he  cannot  borrow 
money  to  escape  the  pressure,  and  the  landlord 
still  lets  him  go  on  as  long  as  he  thinks  proper, 
and  then  when  the  strain  of  bad  times  comes  he 
may  pull  him  up. 

3866.  All  that  time  the  landlord  gives  him 
credit,  we  will  say,  to  the  amount  of  a  year's 
rent ;  do  you  not  think  that  that  is  so  much  help 
to  a  struggling  farmer  ? — I  do  not  think  that  it 
puts  any  money  into  his  pocket;  if  he  paid  his 
rent,  he  would  be  very  likely  to  get  accommoda- 
tion from  his  banker  or  from  his  friends,  provided 
there  was  no  law  of  distress  in  existence. 

3867.  Do  you  approve  of  small  holdings  ?— No, 
I  do  not  think  it  is  possible  for  small  tenants  to 
live  during  the  present  times. 

3868.  Do  you  know  anv  cases  in  your  part  of 
Essex  where  men  have  nsen  and  saved  a  little 
money  and  taken  small  farms  ? — I  do  not,  but  I 
know  many  cases  of  men  who  have  gone  down. 

3869.  J  on  mean  to  say  that  you  have  known 
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large  farmers  who  have  eone  down  ? — Yes,  and 
small  ones  too;  it  would  apply  to  farmers  in 
general. 

3870.  But  yon  have  had  no  experience  of  mea 
who  have  saved  money  and  taken  small  farms? 
— I  should  think  that  they  are  very  few  and  far 
between  who  have  done  such  a  thing  during  the 
last  seven  years. 

3871.  You  mean  that  they  are  few  and  far 
between  in  vour  part  of  the  country  ? — I  say 
during  the  last  seven  years ;  I  have  no  doubt 
that  ukej  made  a  little  money  during  the  time 
of  prosperity,  when  we  had  what  we  call  good 
swinging  times  for  the  agricultural  interest^ 
previous  to  the  years  of  depression. 

Mr.  Blennerhassett. 

3872.  Have  you  considered  the  effect  of  the 
proposed  limitation  of  the  law  of  distress  to  one 
year  ?— -I  object  to  it  entirelv,  because  I  do  not 
think  tinkering  a  matter  of  that  sort  will  do  any 
^ood ;  I  would  rather  have  the  law  remain  as  it 
IS,  until  we  can  get  a  total  abolition,  and  I  think 
if  we  had  got  the  total  abolition  of  the  law  of 
distress,  we  should  go  upon  commercial  princi- 

{>les,  which  would  be  beneficial  both  to  the  land- 
ord  and  to  the  tenant. 

3873.  Do  you  think  that  the  law  of  distress 
gives  the  tenant  certain  advantages  with  regard 
to  his  credit  with  his  landlord  at  present  ? — ^1  do 
not  see  the  advantages ;  I  have  heard  people  talk 
about  them,  but  I  could  never  understand  the 
advantages  of  the  law  of  distress  to  a  tenant ;  I 
can  quite  understand  it  from  a  landlord's  point  of 
view. 

3874.  Whatever  that  advantage  may  be,  the 
limitation  of  the  law  of  distress  to  one  year  would, 
to  a  certain  extent,  do  away  with  it? — As  I  said 
before,  I  am  a  total  abolitionist,  and  I  would 
rather  have  things  remain  as  they  are  until  we 
ffet  total  abolition.  I  don't  think  it  would  be 
beneficial  at  alt  to  the  tenant  to  get  the  law 
altered  unless  we  get  total  abolition.  I  think 
tht^t  that  would  introduce  a  new  system,  and 
people  would  have  more  confidence  in  each  other 
and  more  confidence  in  themselves,  and  we  should 
work  upon  pure  commercial  principles,  and  every- 
body would  do  business  that  way. 

3875.  Therefore  you  think  it  would  be  better 
not  to  deal  with  the  question  at  all  except  you  deal 
with  it  thoroughly,  and  abolish  it  altogether  ? — 
Except  the  total  abolition^  I  do  not  see  that  there 
would  be  any  good  in  dealing  with  the  ques- 
tion. 

3876.  With  reference  to  the  question  put  to 
you  by  the  honourable  Member  for  Huntingdon- 
shire, are  you  aware  that  in  Scotland  no  rent  is 
paid  for  12  months,  or  sometimes  18  months  after 
the  tenant  enters  into  the  occupation  of  his 
farm? — It  may  be  so  ;  I  do  not  know  those 
facts. 

3877.  With  regard  to  what  is  called  'forehand 
rent,  or  'forehand  payment  in  Scotland,  it  is  the 
system  which  is  usual  in  England  of  the  payment 
of  rent  six  months  afterwards,  but  'forehand  rent 
is  simply  introducing  the  English  system  into 
Scotland  ?— That  is  how  they  interpret  it,  I  sup- 

Eose;    I  look  upon  it  as  paying  rent  before- 
and. 
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3878.  As  you  have  said  that  you  are  the  owner 
of  houses  as  well  as  land^  have  you  anything  to 
say  with  respect  to  the  law  of  distress  as  applied 
to  urban  tenancies  ? — 1  should  do  away  with  the 
law  of  distress  entirely  with  regard  to  urban 
holdings,  or  anywhere  else.  I  do  not  see  that  the 
owner  of  any  Kind  of  property  ought  to  have  a 
preference  over  any  other  creditor,  whether  it 
consists  of  cottages,  or  premises,  or  yards,  or 
land,  or  anything  else. 

3879.  Supposing  that  the  law  of  distress  were 
to  be  abolished,  do  you  think  the  present  a  favour- 
able time  for  doing  so? — I  thint  so  ;  we  should 
start  upon  safer  and  sounder  erounds. 

3880.  If  a  Bill  were  brought  in  to  abolish  the 
law  of  distress,  when  do  you  think  that  Bill 
should  come  into  operation  ?  —  The  sooner  the 
better. 

3881.  I  understand  that  you  mean  by '^com- 
mercial principles  "  that  the  landlord  and  all  the 
other  creditors  of  the  tenant  should  be  placed  on 
one  equality  ?— Quite  so. 

3882.  If  the  law  of  distress  were  abolished,  do 
you  think  that  the  landlord  would  be  in  a  position 
of  equality,  or  in  as  good  a  position  as  the  other 
creditors  of  the  tenant  ? — 1  think  that  he  would  be 
in  a  better  position,  for  this  reason,  that  he  would 
still  be  able  to  make  his  own  bargain;  he  could 
do  as  he  liked  about  taking  a  tenant  who  had  not 
got  any  means,  or  taking  a  tenant  who  had  ;  he 
would  take  care  to  secure  himself  in  the  bargains 
that  he  made.  The  trader  does  the  same  sort  of 
thing  when  he  sells  his  goods. 

3883.  Am  I  right  in  assuming  that  you  mean 
that  if  the  legal  preference  which  the  landlord 
at  the  present  time  enjoys  were  done  away  with, 
still  there  are  circumstances  in  his  position  which 
would  give  him  great  advantages  over  the  other 
creditors  of  the  tenant  ? — I  think  so ;  I  think  that 
the  &ct  of  his  being  able  to  select  his  own  tenant 
and  making  his  own  agreement  through  his 
agent  gives  him  an  advantage,  so  that  he  could 
protect  himself. 

8884.  Then,  as  regards  the  landlord,  you  do 
not  think  that  his  position  would  be  injuriously 
affected  by  the  abolition  of  the  law  of  distress? — 
I  do  not  think  so,  but  there  may  be  other  people 
who  do.  I  say  that  pure  commercial  principles 
would  induce  more  confidence.  There  would  be 
more  capital  invested  in  the  soil,  and  we  should 
go  on  sounder  principles  altogether,  and  I  think 
that  would  be  for  the  benefit  of  the  landlord  as 
well  as  of  the  tenant. 

3885.  You  think  that  no  tinkering  of  the  law 
of  distress  would  avail  to  settle  the  question  ?-  - 
I  would  rather  not  have  any  tinkering  at  all. 
We  do  not  want  to  have  it  interfered  with,  if  wo 
cannot  get  total  abolition. 

Colonel  Brise. 

3886.  I  think  you  are  a  member  of  the 
Farmers'  Alliance  ? — I  am. 

3887.  One  of  the  programmes  of  the  Farmers' 
Alliance  is  the  abolition  of  the  law  of  distress,  is 
it  not?— Yes. 

3888.  The  Farmers'  Alliance  is  composed 
chiefly,  1  believe,  of  large  farmers,  manure  mer- 
chants, and  other  tradesmen  ? — I  do  not  know  of 
any  manure  merchant  being  a   member  ;  there 
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may  be,  tdthough  it  is  unknown  to  me,  but  it  is 
principally  composed  of  farmers,  and  certainly 
some  of  the  most  influential  and  best  farmers  in 
the  kingdom,  I  should  say,  taking  them  as  a 
body. 

3889.  Is  it  composed  chiefly  of  large  farmers  ? 
— Yes. 

3890.  Are  there  any  small  farms  belonging  to 
the  Farmers'  Alliance  ? — There  may  be  several. 
I  know  that  we  have  some  of  them^  because  they 
have  paid  their  subscriptions  to  me. 

3891.  Will  you  state  your  reasons  for  thinking 
that  the  abolition  of  the  law  of  distress  would  be 
no  injury  to  the  landlords? — f  have  said  that  it 
would  not  be  an  injury  to  the  landlords,  because 
it  would  introduce  a  sounder  principle.  It  would 
introduce  the  commercial  principle  between  the 
landlord  and  the  tenant,  which  would  be  for  the 
benefit  of  both.  The  landlord  would  look  ^ter 
his  own  interest,  and  the  tenant  would  look  after 
his  interest.  Neither  of  them  would  have  any 
protection  from  any  special  Act  of  Parliament.    ' 

3892.  Do  you  think  that,  in  the  event  of  the 
abolition  of  the  law  of  dibtress,  landlords  would 
be  on  an  equality  with  other  creditors  ? — I  say 
that  even  then  the  landlord  would  be  in  a  better 
position  than  the  other  creditors  to  enforce  his 
claim,  because  the  valuation  and  the  improve- 
ments would  cover  very  likely  more  than  his 
claim. 

3893.  Have  you  ever  considered  this,  that  in 
the*event  of  the  abolition  of  the  law*  of  distress, 
the  merchant  or  tradesman  would,  have  a  greater 
advantage  over  the  landlord,  insomuch  as  he 
would  be  able  to  put  an  execution  into  the  farm 
before  the  rent  was  due  ? — I  do  not  see  it.  A 
commercial  man  makes  a  bargain  with  me:  he 
gives  me  three  months'  credit,  which  I  consider 
a  cash  payment,  and  at  the  end  of  three  months 
he  is  paid.  Supposing  he  did  not  receive  the 
money  then,  1  suppose  he  would  go  on  trusting 
me  a  little  bit  longer*  I  do  not  see  uiat  tradesmen 
are  inclined  to  take  advantage  of  their  position ; 
I  have  scarcely  known  a  tradesman  do  that  sort 
of  thing. 

3894.  If  there  was  five  months'  rent  due,  say 
on  the  first  of  September,  and  the  tradesman  put 
in  an  execution  on  the  farm,  would  not  the  land- 
lord be  done  out  of  his  rent  altogellier  ? — I  do 
not  see  that.  In  case  of  the  abolition  of  the  law 
of  distress,  a  tradesman  might  put  in  his  claim 
for  his  bill,  whatever  it  amounted  to;  but  it  would 
not  amount  to  the  whole  of  the  crop  on  the  farm, 
I  should  think. 

3895.  If  the  tenant  is  bankrupt,  what  then  ? — 
If  he  made  him  a  bankrupt,  he  must  go  through 
a  certain  process  to  do  it. 

3896.  Is  not  the  landlord  under  a  great  dis- 
advantage in  not  being  able  to  get  reMv  money 
if  he  wants  it? — I  cannot  see  any  difference 
between  the  landlord  as  a  creditor  and  the 
tradesman  as  a  creditor,  they  are  each  creditors 
in  that  way,  and  each  ought  to  look  after  their 
own  interest  in  making  their  terms  and  nuilcing 
their  arrangements.  I  do  not  think  that 
either  of  them  requires  a  law  of  protection  to 
enable  them  to  do  business  together. 

3897.  You  say  that  in  prosperous  times  the 
law  of  distress  has  had  the  effect  of  increasing 
the  rents  ? — I  think  it  has  had  the  effect  of  in- 
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creasing  the  competition  for  farms,  and  by  the 
increased  competition  for  farms  there  was  a 
gradual  rise  of  rent,  as  much  as  20  per  cent, 
until  the  last  seven  years. 

3898.  You  also  agreed  that  in  the  last  six 
years  it  had  not  had  tnat  effect  ?— I  do  not  think 
that  it  has  during  the  period  of  depression ; 
for  this  reason,  that  a  small  man  who  was  pressed 
for  means  did  not  care  about  increasing  his  oc- 
cupation, and  did  not  care  about  making  applica- 
tion for  small  farms. 

3899.  We  have  had  evidence  to  the  effect  that 
in  the  event  of  the  abolition  of  the  law  of  distress, 
the  rentals  of  the  smaller  occupations  would  be 
increased,  do  you  agree  with  that? — I  do  not 
see  that  that  would  be  the  case.  Generally 
speaking,  I  think  that  tiie  rents  of  small  farms 
are  a  little  bit  higher  than  the  rents  of  large 
farms,  and  I  do  not  see  how  the  abolition  of  the 
law  of  distress  would  make  any  difference  in 
that. 

3900.  The  evidence  was  in  this  way,  that  there 
would  be  so  many  farmers  wanting  farms  who  would 
not  have  sufficient  capital  to  take  large  occupa- 
tions, and  that  the  landlord,  in  the  event  of  the 
abolition  of  the  law  of  distress,  would  not  be 
inclined  to  accept  them  as  tenants,  and  therefore 
there  would  be  a  much  larger  supply  of  a{)plicants 
for  small  occupations  than  there  is  at  this  moment, 
and  therefore  the  demand  being  larger  than  the 
supply,  the^  probability  is  that  the  rent  would  be 
increased  ? — I  have  no  doubt  that  if  there  were 
more  applications  for  the  small  fanus,  the  rents 
would  not  go  down ;  you  may  take  it  that  the 
rents  would  increase.  It  all  depends  upon  supply 
and  demand  like  anything  else.  If  you  have 
got  a  large  number  of  small  tenants  making 
applications  for  small  farms,  no  doubt  the  rents 
will  have  a  tendency  to  rise,  and  vice  versd;  but 
you  know,  I  think,  as  well  as  I  do,  that  in  the 
county  of  Essex  a  mreat  many  farms  are  now  let 
to  great  farmers,  and  that  large  farmers  occupy 
several  small  farms.  It  is  because  small  tenants 
have  gone  down,  and  large  tenants  having  more 
means,  have  succeeded  them  in  their  occupations. 

3901.  You  have  had  no  experience  as  to  the 
rise  of  rent,  owing  to  the  law  of  distress  in  your 
own  immediate  knowledge  of  your  immediate 
neighbourhood? — Previous  to  the  distress,  that 
we  are  suffering  from  now,  there  was  a  consider- 
able rise  in  rents,  and  an  inflation  of  rents ;  and 
I  say  that  the  law  of  distress  no  doubt  assisted 
and  stimulated  the  application  for  farms  during 
that  period  of  time,  and  that  would  be  from  the 
year  1851  down  to  about  1876. 

3902.  You  have  always  been  an  advocate  that 
the  relations  of  landlord  and  tenant  should  be 
strictiy  on  commercial  principles,  I  think? — 
I  have. 

3903.  Do  not  you  think  that  this  advocacy  of 
commercial  principles  has  been  the  cause  of  great 
disaster  to  tne  country  generally,  and  being  the 
cause  of  the  great  rise  in  rent  throughout  the 
country  ?— No,  I  do  not  see  that ;  if  we  had  had 
proper  commercial  principles,  the  law  of  distress 
would  have  been  abolished  years  ago. 

3904.  I  suppose  you  mean  by  commercial  prin- 
ciples the  opposite  principles  to  the  old  principle 
of  live  and  let  live  ? — Each  man  should  look  after 
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himself.  I  do  not  see  that  you  can  have  a  better 
principle  than  that. 

3905.  Is  it  not  the  fact  that  when  estates  have 
changed  hands  there  has  always  been  a  consider- 
able rise  in  rent,  and  not  only  a  rise  in  rent,  but 
on  commercial  principles  landlords  have  always 
considered  it  right  to  charge  interest  on  any  out- 
lay that  thev  may  have  made  for  buildings,  and 
also  that  that  has  caused  an  increased  rental 
throughout  the  country  ?— To  a  certain  extent ; 
but  the  question  ought  to  be  a  little  bit  altered, 
or  else  I  do  not  understand  the  full  bearing  of  it. 
Landlords,  as  a  rule,  do  not  always  put  up  the 
premises  that  are  on  a  farm,  and  they  very  seldom 
make  the  improvements  on  a  farm.  I  should  say 
that  permanent  improvements  are  generally  made 
oy  the  tenant,  and  the  premises,  to  a  very  con- 
siderable extent,  are  improved  at  the  tenant's  ex- 
pense. We  know  that  there  are  exceptions  to 
the  rule,  because  I  have  seen  them  in  this  part  of 
the  country  where  I  live. 

3906.  You  would  not  wish  for  a  modification 
of  the  law  of  distress  in  any  way,  not  even  six 
months? — The  best  modification  is  to  do  away 
with  it  altogether. 

3907.  In  the  event  of  the  abolition  of  the  law 
of  distress,  would  you  give  the  landlord  the 
privilege  of  entering  at  any  time  ? — He  can 
secure  that  to  himself  when  he  lets  his  farm ;  he 
does  not  want  an  Act  of  Parliament  to  enable 
him  to  do  that. 

^  3908.  Would  you  give  him  any  preferential 
rights  as  to  the  valuation  ? — I  should  give  him 
no  preferential  rights  at  the  expense  of  other 
people. 

3909.  Whatever  it  might  be,  you  would  not 
give  him  the  preferential  right  over  the  valua- 
tion, but  vou  would  have  it  equally  divided 
amongst  all  the  creditors?— No;  I  say  that  he 
can  make  his  own  bargain,  and  that  the  vduation 
on  the  farm,  including  the  improvements  made 
by  the  ongoing  tenant,  would  be  more  than 
sufficient  to  cover  a  year's  rent,  but  if  he  lets  his 
tenant  go  on  for  two  years'  rent»  he  does  so  at  his 
own  risk,  but  I  do  not  see  how  you  can  expect 
other  people  to  suffer  for  it. 

3910.  In  the  event  of  the  abolition  of  the  law 
of  distress,  the  valuation  would  come  into  other 
people's  hands? — No;  the  landlord  then  would 
see  that  that  is  arranged  for  by  private  con- 
tract. 

3911.  Do  you  think  that  the  law  of  distress 
is  as  great  an  evil  as  the  law  of  bills  of  sale  ? 
— I  should  abolish  bills  of  sale  directly,  if  I  had 
power  to  do  so.  They  are  both  of  them  wrong 
and  arbitrary,  and  such  arbitrary  power  ought 
not  to  be  placed  in  the  hands  of  a  landlord  or  a 
tradesman. 

3912.  Is  it  not  the  fact  that  a  j?reat  deal  of 
the  agitation  for  the  abolition  of  the  law  of 
distress  is  by  implement  makers,  bankers,  and 
others  ? — No ;  I  have  been  an  abolitionist  for 
years  myself,  long  before  the  Farmers'  Alliance 
ever  existed,  or  even  our  Essex  Chamber  of 
Agriculture.  I  have  discussed  the  taiatter  many 
times  with  farmers  throughout  the  country,  and 
they  are  not  afraid  of  placing  confidence  in  me, 
although,  probably,  they  might  not  be  so  free  in 
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discussinff  the  matter  before  an  agent  or  before 
a  landlord. 

3913.  Do  you  find  the  farmers  in  your  own 
neighbourhood  of  the  same  opinion  as  yourself? 
— 1  have  never  attended  a  public  meeting  in  my 
life,  in  my  own  neighbourhood  or  elsewhere, 
where  the  great  majority  of  those  present  were 
not  in  favour  of  tlie  abolition  of  the  law  of  dis- 
tress. I  will  undertake  to  call  a  meeting  to- 
morrow at  Sudbury,  if  you  like. 

3914.  You  were  saying,  with  reference  to 
your  cottages,  that  when  your  tenants  are  in 
arrear  with  their  cottage  rents,  you  put  them 
into  the  county  court  ? — Yes. 

3915.  But  the  county  court,  I  suppose,  puts 
into  force  the  law  of  distress,  in  the  event  of  the 
non-payment  of  the  rent? — They  make  an  order 
of  payment.  In  the  first  instance  they  give  a  uian 
time  to  pay  his  rent;  they  make  an  order  for 
him  to  pay  so  much  a  month,  and  then  in  the 
event  of  your  proceeding  against  him  afterwards, 
1  suppose  they  would  land  him  in  jail  if  he  did 
not  act  up  to  the  decision  of  the  county  court. 
As  a  rule,  I  do  not  think  the  county  court  can 
be  complained  of. 

3916.  Do  you  think  landlords,  as  a  rule,  look 
out  for  men  of  capital  to  occupy  their  farms,  or 
are  they  careless  about  getting  men  of  capital, 
owing  to  this  law  of  distress  ? — Some  of  them 
are  sharp  enough,  I  have  no  doubt,  and  they 
employ  sharp  agents,  so  that  what  one  neglects 
to  do  the  other  probably  is  able  to  make  up. 

3917.  Do  you  think  that  the  abolition  of  the 
law  of  distress  would  make  any  difference  in 
that  respect,  and  make  the  landlords  more  care- 
ful and  particular  about  the  tenants  ? — If  it  made 
them  more  careful,  1  do  not  know  that  it  would 
do  them  any  harm. 

3918.  Do  you  not  think  that  the  penalty  of 
having  a  change  of  tenants  is  a  sufficient  induce- 
ment to  make  a  landlord  careful  ? — I  can  quite 
understand  that  a  landlord  would  not  care  to 
part  with  an  old  tenant,  if  he  could  help  it ;  but 
supposing  the  law  of  distress  done  away  with 
there  is  no  reason  why  a  landlord  should  not 

__jssist  the  tenant,  if  he  had  the  inclination  to  do 
jOf  but  if  he  had  the  inclination  to  do  so,  he  would 
do  it  at  his  own  risk ;  he  would  not  do  it  by  any 
law  of  protection,  or  fall  back  upon  the  law  of 
protection  and  say,  •*  Here  is  a  law  in  my  favour, 
and  therefore  I  had  done  a  kind  action,  and  call 
upon  the  law  to  protect  me  from  my  inconsiderate 
conduct." 

Mr.  Bidddl. 

3919.  Do  I  understand  then,  that  as  far  as 
the  valuation  is  concerned,  the  landlord  might 
make  his  rent  out  of  that? — I  only  eay  that  the 
valuation  more  than  covers  the  rent. 

3920.  Would  vou  allow  the  landlord  to  take 
his  rent  out  of  the  valuation  when  it  was  sutB- 
cient? — It  is  provided  for,  I  think,  in  the  arrange- 
ments that  are  made  between  landlords  and 
tenants. 

3921.  But  supposing  it  is  not  provided  for, 
would  you  allow  him  to  take  it  out  of  the  valua- 
tion if  the  rent  was  in  arrear  ? — I  would  not 
ftllow  any  special  Act  to  be  made  on  purpose  for 
that,  because  I  think  the  landlord  can  protect 
himself  in   making    his    bargain   if   he    thinks 
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i)roper.  We  know  very  well  that,  according  to  the 
eases  existing  in  our  part  of  the  country,  in  the 
a1)sence  of  an  incoming  tenant  the  landlord  comes 
in  and  takes  possession,  and  he  has  to  pay  the 
valuation  to  the  outgoing  tenant  just  the  same  as 
an  incoming  tenant  would  do  under  different  cir- 
cumstances; and  therefore,  if  he  had  a  claim  of 
a  year's  rent  against  the  valuation,  there. would  be 
a  set  off*. 

3922.  That  would  be  a  set  off*  which  you  would 
always  allow  ? — They  should  do  that  for  them- 
selves ;  they  do  not  want  a  special  Act  for  it. 

3923.  Assuming  that  tlie  law  allowed  him  to 
do  that  now,  would  you  allow  the  law  to  con- 
tinue upon  that  point  ? — I  go  in  for  total  abo- 
lition, and  therefore  I  say  that  in  the  absence  of 
the  law  of  distress  he  can  secure  himself.  I  do 
not  think  you  want  any  other  -provision  than 
that. 

3924.  As  a  matter  of.  equity,  quite  irrespective 
of  what  the  law  is,  or  what  it  may  become,  would 
you  allow  the  landlord  to  take  his  rent  out  of  the 
valuation? — I  should  do  so,  if  there  should  be 
enough,  certainly ;  but  I  should  not  do  it  by  Act 
of  Parliament. 

3925.  But  as  a  matter  of  equity,  what  Jo  you 
say? — I  do  not  see  why  a  landlord  should  stand 
before  any  other  creditor  that  you  have.  As  a 
matter  of  equity,  you  have  got  two  claimants 
against  the  property  of  the  outgoing  tenant ;  the 
landlord  has  got  a  claim  for  200  /.  or  300  2.,  and 
somebody  else  has  got  a  claim  for  200  /.  or  300  L 
It  might  be  a  friend  or  it  might  be  a  banker 
who  advanced  him  200  /.  or  300  /. ;  and  I  do  not 
see  why  one  should  be  preferred  before  the 
other. 

3926.  Supposing  a  man  owes  a  friend,  a  banker, 
200  /.,  and  the  landlord  300  /.,  would  you  allow 
the  landlord  to  take  his  300  /.  before  the  other 
man  had  his  200  /.  ? — No.  I  might  allow  it  as  an 
individual,  but  I  should  not  have  a  special  Act 
for  it. 

3927.  As  an  individual  you  would  think  it  fair 
that  he  should  do  so? — Quite  so.  If  I  were 
making  the  bargain,  it  would  be  a  matter  of 

Imvate  contract,  but  I  do  not  want   any  legis- 
ative  action. 

3928.  You  think  that  this  law  encourages  a  land- 
lord to  ^ive  indulgence  to  his  tenant  as  regards 
the  possible  payment  of  rent  ? — I  think  that  is 
undoubted. 

3929.  Do  you  think  that  that  indulgence  is  an 
injury  to  the  tenant  ?— I  think  that  it  keeps  up 
the  system  of  dei)ending  upon  his  landlord,  which 
is  not  a  healthy  one.  I  say  that  a  man  is  better 
without  such  assistance  as  he  could  get  from  his 
landlord  by  the  law  of  distress,  because  if  his 
landlord  said,  "  I  must  have  my  rent,"  he  would 
go  to  his  banker,  or  to  his  friend,  and  say,  "Well 
now,  I  want  to  pay  my  rent ;  will  you  be  kind 
enough  to  advance  me  so  much  money  ;*'  and  he 
would  get  the  amount  either  from  his  banker  or 
his  friend.  In  the  absence  of  the  law  of  distress, 
the  lender  of  money  would  know  very  well  that 
he  could  go  in  as  any  other  creditor,  and  share 
and  share  alike  with  all  the  others. 

3930.  Sup|)osing  he  got  that  accommodation, 
would  he  not  have  to  pay  for  it,  if  he  got  it  at 
hio  banker's  ?— If  he  got  it  at  his  banker's  he 
would  have  to  pay  the  accommodation  that  if^T/> 
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generally  charged  to  people ;  but,  as  you  are 
aware,  the  bankers  charge  more  where  there  is  a 
risk,  and  I  maintain  that  there  is  more  risk  in 
lending  money  to  a  tenant  under  the  law  of 
distress  than  there  would  be  without  it. 

3931.  We  have  had  a  bank  mani^er's  evidence 
to  the  effect  that  the  present  law  oi  distress  does 
not  affect  him ;  but  if  I  am  a  tenant  and  I  want 
to  postpone  the  payment  of  100  /.  due  to  my 
lanalord  in  consequence  of  this  law,  and  he  agreed 
to  postpone  it,  do  not  you  think  I  am  in  a  far 
better  position  in  regard  to  this  money  than  if  I 
had  to  borrow  it  ekewhere  ? — I  do  not  see  it ; 

Jrou  lay  yourself  under  an  obligation  to  your  land- 
ord,  and  probably  at  some  time  or  other  he  might 
strangle  you,  if  I  might  make  use  of  the  word  ; 
it  is  a  word  that  we  apply  in  the  agricultural 
districts  when  a  man  is  pulled  up  and  made  a 
bankrupt  of  just  midway  between  the  Michael- 
mas term  and  the  harvest.  So  that  a  landlord 
can  go  in  and  clear  the  whole  and  make  a  clean 
sweep  of  it. 

8932.  Then  you  really  do  not  think  the  post- 
ponement of  rent  which  arises  from  this  law  is 
any  benefit  to  the  tenant? — Ultimately,  I  do  not 
think  it  is. 

3933.  And  you  really  do  not  think  the  in- 
dulgence giyen  by  the  landlord  is  a  benefit  ? — I 

•do  not  think  so ;  not  in  the  way  in  which  it  is 

fiven.  If  the  landlord  from  a  pure  principle  of 
indnesB  advances  his  tenant  money,  then  I  say 
it  would  be  beneficial,  and  that  it  would  do  the 
tenant  good;  but  he  would  do  it  at  his  own  risk, 
he  would  do  it  from  the  kindness  of  his  heart ; 
but  for  a  man  to  do  that  and  to  be  the  means  of 
deceiving  the  other  creditors  and  probably  bring- 
ing them  to  receive  a  small  sum,  say  half-a^^rown 
in  the  pound  (and  I  have  known  cases  where  they 
have  received  considerably  less),  then  I  say  it  is 
not  for  the  benefit  of  the  tenant  or  of  the  com- 
munity at  large. 

3934.  Do  you  not  think  it  is  a  hard  position 
for  ihe  landlord,  if  the  rent  is  due  in  April,  if  the 
pasture  is  all  let,  and  somebody  comes  down  upon 
the  tenant  and  sweeps  every  tjiing  away  fnim  the 
tenant  in  March,  so  that  there  is  not  a  penny 
left  for  the  landlord  on  the  6th  of  April,  when 
his  rent  is  due,  do  you  not  think  that  that  is 
rather  a  hardship  upon  the  landlord  ? — You  are 
putting  a  case  that  I  have  never  experienced  or 
heard  of. 

3935.  You  may  not  have  heard  of  it,  but  if  it 
were  not  ibr  the  present  law  it  would  be  quite 
practicable  to  do  so? — It  might  occur,  but  I 
cannot  conceive  of  such  a  case ;  because  a  man 
must  be  short  of  capital  altogether  if  he  gets  into 
that  position  within  six  months  of  the  hiring  of 
his  farm,  and  it  is  the  very  first  half-year's  rem 
that  is  due.  You  say  that  it  would  be  a  hardship, 
but  there  must  be  some  negligence  on  the  part 
of  the  landlord  or  on  the  part  of  his  agent  to 
have  let  a  man  in  without  any  capital  at  all. 

3936.  A  creditor  might  come  in  at  the  end  of 
five  months  and  seize  everything  the  man  has  ? — 
That  is  so,  if  the  man  began  business  without  any 
capital  at  all. 

3937.  Could  any  man  farm  without  a  certain 
amount  of  capital  ? — But  they  do  not  lose  their 
money  all  at  once  ;  it  has  been  brought  about  by 
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degrees,  by  bad  years,  and  if  they  have  had  a 
succession  of  bad  years,  they  cannot  help  it. 

3938.  You  see  that  there  is  a  possibility  of  a 
tenant  being  divested  of  every  thing,  whilst 
within  a  fortnight  after  that  time  there  would 
be  a  heavy  debt  due  to  the  landlord  for  which  tihe 
landlord  cannot  get  anything? — I  do  not  see  that. 
I  say  that  if  a  tenant  hires  a  farm  and  has  not 
sufficient  means,  and  if  he  owes  half  a  year's  rent, 
and  if  he  owes  a  large  sum  of  money  to  his  trades- 
men, it  must  show  that  the  man  oegan  business 
without  coital. 

3939.  He  might  have  been  in  the  farm  six 
years  ? — Then  ifhe  had  been  six  years  in  getting 
himself  into  debt,  I  do  not  see  that  the  law  of  dis- 
tress would  help  him.  I  do  not  wonder  at  his 
losing  money.  It  would  not  do  me  any  good  if 
I  were  to  strangle  or  to  be  the  means  of  strang- 
ling a  man  in  business,  and  it  would  not  show 
that  the  law  of  distress  did  him  any  good.  I  can- 
not see  the  difference  between  one  claim  and 
another  claim.  If  the  landlord's  claim  is  an 
honest  claim,  the  tradesman's  claim  may  be  an 
honest  claim  too,  and  I  do  not  see  any  reason  why 
the  one  should  suffer  at  the  expense  of  the 
other. 

3940.  You  do  not  see  any  peculiar  circum- 
stances in  a  landlord  not  being  able  to  get  his 
accruing  rent,  whereas  other  creditors  may  come 
down  upon  the  tenant  at  any  time,  or  can  refuse 
to  supply  him  with  goods  ? — A  creditor  cannot 
come  down  upon  a  tenant  at  an  unreasonable 
time ;  he  must  go  through  a  certain  process. 
But  tenants  are  generally  sharp  enough  not  to  deal 
with  men  who  want  to  pull  them  up  at  a  week's 
notice ;  and  the  landloros  the  same,  they  do  not 
let  farms  as  a  rule  to  tenants  whom  they  think 
they  would  have  to  pull  up  in  the  course  of  a  few 
months. 

Sir  Gabriel  Goldney. 

3941.  What  I  gather  from  your  evidence  is 
this,  that  you  think  that  every  man  ought  to 
make  his  own  agreement,  and  that  the  law  ought 
not  to  make  it  for  him  ? — Quite  so. 

3942.  And  then  you  say  that  the  landlord  will 
take  care  of  himself,  and  the  tenant  will  take  care 
of  himself,  and  they  will  both  agree  as  to  what  is 
to  be  done  ? — That  is  my  view. 

3943.  That  is  generally  your  yiew  as  regards 
commercial  principles,  that  each  of  them  should 
make  the  best  bargain  that  he  can  ? — Quite  so. 

3944.  When  you  put  your  tenant  or  any  one 
else  into  the  county  court,  you  get  an  order 
for  him  to  pay  the  money  ? — Yes,  I  get  an  order 
for  him  to  pay  the  money  by  instalments. 

3945.  Supposing  that  he  does  not  pay  the  in- 
stalments, what  happens? — Ultimately,  if  you 
follow  them  up,  they  go  to  gaol. 

3946.  But  if  they  have  got  any  goods,  you  take 
the  goods  before  they  go  to  gaol  ?*-I  have  never 
known  a  case. 

3947.  Have  you  ever  had  an  action  in  any 
other  court  besides  the  county  court? — No. 

3948.  Have  you  ever  sued  a  man  in  a  superior 
court  ? — Not  a  tenant. 

3949.  Have  you  ever  sued  any  man  for  debt? 
— I  have  sued  a  roan  who  declined  to  pay  me  for 
what  I  had  sold  him. 

Digitized  by  VnOOQ IC 


SELECT    COMMITTEE   ON   LAW   OF    DISTKE8S. 


181 


25  May  1882.] 


Mn  Oabdiner. 


[^Continued. 


Sir  Gabriel  Goldney — continued. 

3950.  What  happened  then ;  you  got  a  judg- 
ment, I  suppose? — In  that  case,  if  it  was  above  a 
certain  amount,  we  should  put  the  case  into  the 
lawyer's  hands,  and  he  would  issue  a  writ  against 
the  man  for  payment;  and  if  he  was  a  man  of 
means,  he  would  pay  ;  and  if  he  would  not  pay«  I 
suppose  the  law  would  make  him  pay ;  or,  ulti- 
mately, I  suppose,  he  would  find  himself  in 
gaol. 

3951.  What  does  the  law  do  to  make  him  pa^  ? 
— If  the  law  follows  him  up,  undoubtedly  it  will 
result  in  selling  his  gopds. 

3952.  You  are  aware  that  a  distress  is  put  in 
force  without  going  to  law  first?— But  the  law 
of  distress  is  put  in  force  by  the  action  of  the 
court. 

3953.  The  law  of  distress,  as  it  exists  at 
present,  is  able  to  be  put  in  force  by  the  man 
himself  without  going  anywhere  else? — If  a 
man  owes  rent,  we  county  court  him,  and  the 
judge  makes  an  order,  ana  the  man  must  pay  the 
money ;  and  if  he  fails  to  pay  the  money,  we  pro- 
ceed against  him  again,  and  ultimately  the  man 
finds  himself  in  gaol. 

3954.  If  you  sue  a  man  for  a  debt  you  have 
to  get  a  judgment,  and  then  an  execution  is 
issued  against  his  goods  ? — Yes. 

3955.  If  you  put  in  force  the  existing  law  of 
distress,  a  man  may  do  that  without  going  into 
court;  supposing  that  an  owner  had  let  his  farm 
to  a  tenant,  he  could  go  and  put  in  a  distress? — 
Yea  ;  and  I  maintain  that  his  remedy  is  quite 
sufficient  for  the  landlord  without  the  law  of 
distress. 

3956.  He  would  want  to  get  his  money, 
whether  there  was  a  law  of  distress  or  not  ? — 
Yes  ;  if  a  man  owed  me  money,  and  refused  to 
pay,  I  should  make  him  pay. 

3957.  If  I  owed  you  money,  which  I  did  not 
choose  to  pay  until  I  was  forced,  I  should  be 
forced,  by  having  my  goods  taken  ? — No  doubt 
about  it. 

3958.  And  you  would  do  that  by  seizing  my 
goods,  exactly  as  a  landlord  would  seize  his  by 
distress,  and  sell  them,  would  you  not? — If  the 
landlord  pursued  the  same  course,  they  would  be 
exactly  alike. 

3959.  Whether  the  landlord  seizes  the  goods 
himself,  or  whether  the  sheriff  seizes  the  goods 
and  sells,  the  result  is  the  same  ? — If  he  is 
obliged  \o  proceed  in  the  same  kind  of  way  with- 
out the  law  of  distress,  it  would  be  so.  I  want 
to  introduce  commercial  principles,  and  I  am  an 
advocate  for  introducing  commercial  principles 
into  all  farming  matters. 

3960.  Do  you  object  to  goods  being  seized  for 
debt  at  all,  or  is  it  that  they  should  not  be  seized 
until  the  creditor  or  the  landlord  has  gone 
through  some  legal  process  first? — A  creditor 
goes  through  some  legal  process,  and  proceeds 

r'nst  the  man  who  owes  him  money  ;  but  if 
landloid  takes  the  goods  by  the  law  of 
distress,  there  is  an  end  of  him  so  far  as  that 
is  concerned. 

3961.  You  say  you  are  a  total  abolitionist  A 
very  short  time  ago,  last  Session,  there  was  a  Bill 
brought  in  for  the  recovery  of  any  debts  in  the 
county  court  under  a  certain  amount ;  if  that  Act 
had  passed  you  could  not  have  recovered  your 
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cottage  rents  at  all  ? — I  have  not  been  in  favour 
of  ttiat. 

3962.  That  was  a  Bill  brought  in  by  Mr.  Bass, 
and  it  had  a  great  many  supporters ;  as  I  under- 
stand, your  objection  is  not  to  a  preferential 
claim  if  the  landlord  sues  a  man  through  the 
court  ? — Any  man  who  claims  money  from  some- 
body else  in  the  shape  of  debt  has  the  right  to 
enforce  it ;  and  I  think  he  is  justified  in  having 
the  support  of  the  law,  to  enable  him  to  do  8o» 

3963.  You  do  not  think  that  there  is  any  moral 
wrong,  if  you  have  100  /.  due  to  you,  to  sue  and 
get  it  if  you  can,  notwithstanding  the  man  owes 
other  people  money? — I  should  think  that  I 
ought  to  get  it  somehow  by  the  usual  process  of 
the  law,  and  I  do  not  see  why  a  landlord  should 
not  do  the  same  thing. 

3964.  Then  you  would  be  content  for  the  land- 
lord to  sue  and  get  bold  of  the  goods,  if  he  goes 
through  the  court? — Quite  so.  I  say  that  he 
ought  not  to  have  a  peferential  claim  allowed  by 
what  we  call  the  law  of  distress,  giving  him  a 
preference  over  all  other  creditors. 

3965.  But  you  would  not  object  to  a  prefer- 
ential claim  if  he  sued  for  it  by  a  writ  ? — I  should 
object  to  anything  that  is  unfair  and  unjust. 

3966.  Would  it  be  unfair  for  you  to  sue  your 
cottagers? — It  would  be  unfair  to  myself  if  I 
did  not  sue  them.  I  do  not  want  a  preferential 
claim  ;  I  object  to  it  entirely,  and  if  I  had  5,000 
acres  of  land  I  would  not  have  it,  whether  we 
had  the  law  of  distress  or  not. 

Sir  Massey  Lopes. 

3967.  You  are  a  member  of  the  Essex  Cham- 
ber of  Agriculture,  I  think  you  say  ? — I  am. 

3968.  Could  you  tell  us  how  many  members 
there  are  in  that  chamber  ? — There  were  about 
750  at  one  time;  now,  I  think,  they  number  about 
500,  but  I  will  not  be  certain  as  to  the  exact 
number. 

3969.  Out  of  those  500  members  you  had  only 
32  present  upon  the  occasion  upon  which  you 
passed  that  resolution  which  you  have  read  to 
the  Committee  ?-^The  number  would  be  ac- 
counted for  in  this  way. 

3970.  That  is  the  fact,  that  out  of  500  mem- 
bers there  were  only  about  32  present  upon  that 
occasion  ? — Yes ;  that  is  a  good  average  attend- 
ance. You  will  understand  that  in  a  large 
county  like  Essex,  with  500  members  distributed 
over  the  whole  county,  some  can  attend  the  meet- 
ing and  some  are  not  able  to  attend,  but  the 
latter  are  always  guided  by  those  who  do 
attend. 

3971.  Were  all  those  gentlemen  who  voted 
upon  that  occasion,  or  most  of  them,  members  of 
the  Farmers'  Alliance  ?— Not  at  that  time.  The 
Farmer's  Alliance  was  not  in  exifctence  w  hen  the 
first  resolution  was  passed. 

3972.  But  there  was  a  second  meeting  in  1 881 ; 
were  they  all  members  at  that  time  ? — Some  were 
and  some  were  not. 

3973.  You  said  you  received  subscriptions  for 
the  Farmers'  Alliance ;  are  you  secretary  to  it  ? 
— No. 

3974.  You  merely  do  so  gratuitously  ?— I  do. 
If  thejr  volunteer  to  give  me  the  money,  I  take  it 
and  give  them  a  receipt  for  it. 
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Sir  Massey  Lopes — continued. 

3975.  You  told  us  ju8t  now  that  you  tbougbt 
the  law  of  distress  had  increased  the  rents  during 
times  of  prosperity;  do  you  suppose  that  it  is 
really  the  law  of  distress  which  has  increased 
the  rents  during  prosperous  times?— No. 

3976.  Is  it  not  the  fact  that  the  great  demand 
for  land  increased  the  rent  ? — Quite  so. 

3977.  Therefore  that  would  not  be  the  only 
cause? — No,  not  the  only  cause.  I  do  not  put  it 
forward  as  the  only  cause  or  the  express  cause ; 
there  were  other  reasons,  of  course. 

3978.  Do  you  think  that  the  law  of  distress 
has  in  your  district  had  the  effect  of  increasing 
the  rent  of  land  to  any  extent? — I  think  it  had 
during  the  time  of  prosperity. 

3979.  But  generally,  taking  adverse  times  and 
favourable  times  together,  what  would  you  say  t 
— Up  to  the  last  seven  years,  1  should. say 
decidedly  that  the  law  of  distress  has  had  a 
tendency  to  increase  the  rent  of  land. 

3980.  The  rent  has  been  reduced,  I  suppose, 
during  the  last  five  or  six  years  ? — The  law  of 
distress  has  not  been  the  cause  of  reducing  the 
rents,  but  the  depression  of  the  times. 

3981*  Has  the  law  of  distress  been  put  into 
operation  in  your  district  ? — It  has. 

3982.  To  any  great  extent? — I  know  of  some 
six  cases  within  my  own  immediate  neighbour- 
hood, and  many  other  cases  that  I  have  read 
of  and  heard  of,  but  I  could  not  specify  them. 

3983.  You  stated  also  that  the  tendency  of  the 
law  of  distress  was  to  help  industrious  men  with 
insufficient  capital  to  take  farms,  would  you  think 
that  any  great  disadvantage  ? — It  is  a  disadvan- 
tage thus  far,  that  the  man  who  begins  business 
with  small  means  is  not  in  a  position  to  make 
the  necessary  improvements  on  a  farm  whicli  a 
man  of  capital  would  do ;  but  it  is  quite  possible, 
although  ne  may  be^in  with  insufficient  means, 
that  he  may  gradually  raise  himself,  and  become 
very  often  a  very  considerable  fanner;  but  it 
takes  him  a  long  lime  to  do  it. 

39>^4.  It  depends  upon  the  times ;  when  times 
are  favourable  he  gets  on  better,  perhaps  ? — But 
I  hardly  know  a  case  in  the  district  in  which  I 
live  where  people  have  been  enabled  to  do  it. 

3985.  From  your  long  experience,  would  you 
say  that  small  farmers  in  your  district  are  so 
much  in  favour  of  the  total  abolition  of  the  law  of 
distress  as  you  are? — The  small  farmers,  com- 

Earatively  speaking,  in  our  neighbourhood  would 
e  men  who  farm  from  100  to  150  acres. 
39H6.  Have  you  none  very  much  smaller  than 
that? — Very  few. 

3987.  From  your  knowledge  and  experience, 
would  you  say  that  the  smallfarmers  below  100 
acres  are  so  much  in  favour  of  total  abolition  as 
the  large  farmers  like  yoursejf  are? — The  in- 
telligent ones  are  ;  I  do  not  say  that  you  cannot 
find  amongst  the  small  farmers  a  stupid  lot  of 
men  who  would  believe  anything  that  you  told 
them.  We  know  that  they  have  been  told  that 
the  law  of  distress  was  all  in  their  favour,  and 
yet,  ultimately,  I  do  not  think  it  does  them  any 
good. 

3988.  You  have  told  us  just  now  that  a  small 
farmer  cannot  live  at  the  present  time  ? — I  do 
not  think  he  can,  if  he  had  a  farm  of  under  100 
acres. 

3989.  As  you  have  some  little  knowledge  of 
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small  farmers,  is  it  your  opinion,  or,  at  all  event«, 
is  it  not  what  you  have  heard  in  districts  where 
small  farmers  abound,  that  there  has  been  leas 
agricultural  depression  than  where  the  farms 
have  been  large? — That  is  not  the  case  in  the 
district  where  I  live,  by  at  a  considerable  long 
distance.  I  do  not  know  anything  bearing  upon 
it. 

3990.  You  have  said  that  you  have  no  small 
farms  in  your  district,  and  that  you  have  no 
experience  of  them? — Mr.  Biddefl  knows  the 
nature  of  the  district  as  well  or  even  better 
than  I  do,  and  he  knows  that  the  farms  range 
from  100  acres  up  to  300  acres,  and  sometimes 
to  400  or  500  acres,  but  the  smaller  farms  are 
generally  attached  to  other  farms,  and  they  are 
occupied  generally  by  large  farmers.  The  small 
farmers,  with  a  smaller  quantity  of  land  that 
thev  farm  by  themselves,  have  not  been  prosperous ; 
in  fact,  they  have  done,  very  badly  indeed. 

3991.  Is  it  the  fact  that,  from  what  you  have 
heard  and  read  and  seen  in  the  counties  where 
small  farms  have  abounded,  there  has  been  much 
less  agricultural  depression  than  there  has  been 
in  counties  where  large  farms  predominated? — 
That  may  be  so,  but  I  can  hardly  believe  it ; 
at  all  events,  it  is  not  the  case  in  the  eastern 
counties. 

3992.  You  consider  that  it  is  no  advantage  to 
a  tenant  farmer  in  general  to  hold  12  months" 
rent  in  hand ;  you  think  that  there  is  no  advan- 
tage in  his  having  that  capital  in  his  pocket,  and 
being  able  to  expend  it  m  improvements  upon 
his  farm  ? — No ;  but  if  the  landlord  would  lend 
him  1,000/.  for  12  months,  and  not  charge  him 
anything  for  it,  I  dare  say  that  he  might  be  able 
to  turn  it  to  some  useful  account. 

3993.  If  all  the  tenant  farmers  in  England 
had  a  year's  rent  in  their  pockets,  would  not  it 
be  an  advantage  to  them  rather  than  have  to  go 
to  their  banker  and  loan  it?— If  a  landlord 
thought  proper  to  lend  a  tenant  the  money  on 
true  commercial  principles,  I  think  it  would  be 
a  very  good  thing  for  him  to  do  so ;  but  all  I 
say  is,  that  he  should  not  fall  upon  the  law  of 
distress  to  protect  himself  in  so  doing. 

3994.  If  landlords  allow  their  money  to 
remain  in  the  pockets  of  the  tenants,  surely  that 
is  an  advantage  to  them,  and  to  a  certain  extent 
an  advantage  to  the  community,  because  that 
money  is  fructifying  in  increasing  the  produce  of 
the  country? — It  is  a  question  whether  it  is 
fructifying ;  I  rather  differ  in  opinion  about  that. 
A  man  wno  owes  his  landlord  1,000  /.  or  500  U 
in  the  shape  of  rent,  knowing  that  he  has  got  the 
law  of  distress  hanging  over  his  head  whenever 
the  landlord  thinks  proper  to  put  it  in  force,  I 
say  that  that  is  not  a  very  enviaole  position  for  a 
tenant  to  be  in,  and  it  makes  a  man  afraid  to 
do  what  he  would  otherwise  do ;  it  destroys  hie 
confidence. 

3995.  Do  you  not  think  that  a  landlord  is 
likely  to  be  more  indulgent  to  a  tenant,  and  less 
likely  to  be  rather  strong  upon  him,  than  a  man 
who  has  a  bill  of  sale,  or  who  has  power  over  the 
tenant  by  having  loaned  him  money  either  us  a 
usurer,  or  as  a  banker,  or  anything  else  ? — I  do 
not  see  any  diiference;  there  are  kind-hearted 
landlords,  and  I  know  many  kind-hearted  people 
as  well. 

3996.  Supposing 
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3996.  Supposing  the  law  of  distress  were 
abolished,  would  the  tenant  farmer  be  in  a  better 
position  with  his  banker  with  regard  to  credit  ? 
— He  would. 

3997.  Is  there  any  banker  or  any  one  in  your 
locality  who  would  advance  money  even  to  you, 
or  to  any  other  farmer  in  his  district,  without 
five  per  cent,  interest,  and  asking  at  the  same 
tune,  probably,  for  some  other  security  ?—  If  I 
went  to  a  banker  to  borrow  300  /.,  knowing  that 
we  were  under  the  law  of  distress,  he  would  be 
very  cautious  about  lending  me  that  300  /.  unless 
he  could  recoup  himself  in  some  kind  of  way. 
But,  supposing .  the  law  of  distress  were  abo- 
lished, and  he  knew  that  he  had  an  equal  claim 
against  the  estate  with  the  landlord,  he  would  be 
more  inclined  to  listen  to  my  application,  and  he 
would  be  more  likely  to  concede  it. 

3998.  Would  he  advance  you  the  money  under 
more  favourable  circumstances  than  if  tlie  law  of 
distress  existed  ? — He  would,  in  my  opinion,  act 
upon  true  commercial  principles ;  he  would  trust 
a  tenant  entirely  the  same  as  he  would  trust  a 
manufacturer  or  a  tradesman. 

3999.  I  think  yours  is  a  wheat  growing  coun- 
try ? — AVheat  and  barley. 

4000.  What  is  the  time  of  year  when  tenants 
go  in  and  out  in  your  district  ? — Michaelmas. 

4001.  Then  at  Michaelmas  would  you  have 
more  on  your  farm  for  valuation  than  you  would 
have  at  Lady-day  ? — :Yes ;  there  would  be  the  hay 
and  the  straw,  and  the  manure,  and  the  cultiva- 
tion of  the  land,  and  the  claims  against  the  poor- 
rates,  in  some  cases,  as  Mr.  Biddel  knows  very 
well,  which  mount  up  to  a  considerable  sum  on  a 
farm  of  300  or  400  acres  of  land. 

4002.  But  if  a  farmer  goes  in  and  out  at  Lady- 
day,  which  is  the  usual  thmg  in  my  county,  what 
would  there  be  left  upon  the  farm  as  a  valuation 
for  the  landlord? — The  growing  crop. 

4003.  But  if  it  is  not  a  wheat  country,  what 
would  he  have  at  Lady-day  when  the  tenant  is 

ffoing  out  of  his  farm ;  what  would  there  be  for 
andford  in  the  way  of  valuation? — If  it  is  an 
arable  farm,  he  would  have  the  cultivartion  of  the 
land  up  to  that  time. 

4004.  There  would  be  no  wheat  in,  and  there 
would  be  really  nothing  left  ? — There  would  be 
the  tenant's  claim  so  far. 

4005.  There  would  be  whatever  hay  and  straw 
might  be  left  upon  the  farm,  and  also  whatever 
roots  there  might  be,  but  those  would  be  ex- 
hausted, most  likely  ? — True  ;  but  a  man  cannot 
carry  on  his  business  from  Michaelmas  to  Lady- 
day  without  paying  wages ;  he  must  have  money 
to  carry  on  his  busmess  with  up  to  that  time,  and 
the  landlord  would  have  that  in  the  shape  of 
valuation. 

4006.  I  do  not  think  that  it  necessarily  follows 
that  there  should  be  any  hay,  or  com,  or  roots  left 
upon  the  farm  at  Lady-day;  there  would  be 
very  little  valuation  then  for  the  landlord  to 
come  upon,  there  would  not  be  a  year's  rent  or 
anything  like  it  existing  upon  the  farm  when  the 
farmer  left  it  at  Lady-day  ? — You  are  putting  a 
case  that  I  am  not  acquainted  with  ;  but  even  in 
your  case  there  would  be  a  claim  for  the  valua- 
tion up  to  that  time. 

4007.  There  would  be  unexhausted  improve- 
0.82. 
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ments,  no  doubt?— Yes,  and  the  wages  of  the 
labour,  and  the  other  expenses  and  effects  con- 
nected with  the  farm. 

Mr.  Howard. 

4008.  You  are  not  acquainted  with  Lady-day 
takes  ? — No. 

Mr.  Heneage. 

4009.  Would  it  be  necessary  to  give  the  land- 
lord the  power  of  re-entry  if  you  abolished  the 
law  of  distress  ? — The  landlord  would  secure  that 
for  himself  when  he  made  his  agreement  with  his 
tenant;  he  would  make  provision  for  that  for  him- 
self;  he  does  not  want  an  Act  of  Parliament  to 
do  it. 

4010.  Then  he  would  make  a  private  law  of 
distress,  in  short  ? — He  would  asree  undoubtedly 
to  go  in  and  take  possession  in  default. 

4011.  When  you  state  that  you  propose  to  do 
away  with  the  law  of  distress,  do  you  mean  as 
regards  landlords  only,  or  with  reference  to  every 
kind  of  debt  ?— I  should  do  away  with  the  law  of 
distress  as  applied  to  land,  or  houses^  or  buildings 
of  any  description  whatever. 

4012.  But  only  with  reference  to  the  owners 
of  land  and  houses? — With  reference  to  the 
owners  of  land  and  houses,  I  would  let  them  en- 
force their  claim  in  the  usual  way,  the  same  as 
other  claims  for  debt. 

4013.  The  other  creditors  should  be  freed  from 
the  use  of  the  law  of  distress,  in  your  opinion,  but 
not  the  landlords  ? — The  law  of  distress  should  be 
done  away  with  so  far  as  I  have  been  drawing  a 
distinction  between  what  I  call  the  landlord  and 
the  tradesman,  and  the  same  law  should  apply 
universally  to  all  round,  and  the  landlord  should 
have  no  other  law,  except  the  ordinary  law  that 
a  tradesman  has  to  make  use  of  to  recover  his 
debt. 

4014.  If  I  understood  you  aright,  you  said 
that  you  were  a  total  abolitionist? — Yes,  I  am 
a  total  abolitionist. 

4015.  And  therefore  you  would  rather  do  away 
with  the  law  of  distress  altogether,  both  ia  the 
case  of  tlie  tithes,  and  rent,  and  taxes,  and  every- 
thing else  ? — The  law  of  distress,  as  applied  to  the 
landlord,  is  a  law  which  specially  favours  him, 
and  1  say  that  that  ought  to  be  done  away 
with. 

4016.  Do  you  propose  to  do  away  with  the  law 
of  distress  with  regard  to  every  kind  of  debt, 
such  as  rates,  or  taxes,  or  tradesmen's  bills,  or  any  • 
other  kind  of  debts? — They  mav  be  enforced  in 
the  usual  way ;  I  do  not  see  wnat  other  law  is 
wanted. 

4017.  You  are  drawing  a  distinction,  which 
certainly,  in  my  humble  opinion,  does  not  alto- 
gether apply  ;  I  say  this,  that,  whether  a  man  is 
the  owner  of  land  or  the  owner  of  money  due 
from  some  other  cause,  there  should  be  no  differ- 
ence between  the  two  kinds  of  debt.  I  should  do 
away  with  the  law  of  distress  so  far  as  regards 
ffiving  the  landlord  a  preference  over  other  cre- 
ditors. 

4018.  Then  you  would  not  do  away  with  it 
altogether? — Forgive  my  saying  that  you  are 
jumping  towards  a  conclusion,  probably,  that  I 
have  never  advocated. 

4019.  Then    you  have    only  thought    about 
z4  abolishing 
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abolishing  the  law  of  distress  as  regards  landlord 
and  tenant  ? — A  man  has  a  perfect  r^ht  to  be 
pud  his  claim  when  it  is  an  honest  claim ;  and  I 
do  not  see  any  difference  between  a  tradesman's 
claim,  when  it  is  an  honest  one,  and  a  landlord's 
claim  for  rent;  I  capnot  draw  any  distinction 
between  the  two ;  perhaps  it  is  because  I  am  a 
little  thicker  in  the  head  than  other  people. 
4020.  I  ask  you  whether  you  would  do  away 
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with  the  law  of  distress  altogether  ? — I  should 
not  do  away  with  the  principle  of  recovering 
debts. 

4021.  Would  you  do  away  with  the  principle 
of  recovering  debts  by  means  of  the  law  of  dis- 
tress in  other  cases  than  that  of  land  ? — In  the 
event  that  you  cannot  get  rid  of  it  in  any  other 
way  ;  I  do  not  see  how  you  are  to  be  paia  unless 
you  sue  for  it. 


Mr.  William  Hasted,  called  in  ;  and  Examined,  as  follows: 


Chairman. 

4022.  You  are  connected  with  house  property, 
I  think?— I  am  a  house  and  estate  agent  in 
London,  in  the  extreme  eastern  part. 

4023.  Is  it  your  duty  to  see  to  and  superintend 
the  collection  of  rents  of  various  kinds  of  house 
property  ? — It  is. 

4024.  Could  you  state  the  bearing,  in  your 
judgment,  of  the  law  of  distress  upon  the  collec- 
tion of  rents  from  small  cottage  property  ? — My 
experience  has  been  during  the  last  30  years.  As 
to  the  law  of  distress  for  rent,  it  appears  to  me  to  be 
only  a  fair  thing  to  give  to  landlords,  inasmuch  as 
I  consider  that  a  landlord  is  placed  differently  to 
an  ordinary  person  who  trusts  another,  with  goods  ; 
I  have  heard  the  argument  several  times  that 
they  all  should  be  placed  upon  a  perfect  equality ; 
but  in  my  humble  judgment  that  does  not  appear 
to  be  quite  correct,  more  particularly  from  the 
evidence  that  I  have  heard  in  this  room  to-day. 
Many  witnesses  have  contended  that  a  tenant 
invariably  leaves  as  much  upon  the  land  as  will 

{»ay  for  the  rent;  but  I  may  observe  that  the 
andlord  of  a  small  property  is  in  a  very  different 
position  to  that,  because  in  the  first  place,  before 
ne  lets  his  house,  he  must  put  it  in  habitable 
repair,  and  if  he  happens  to  get  a  tenant  who 
does  not  mean  to  act  fairly  by  him,  the  proba- 
bility is  that  the  house  is  verv  much  ill-treated  and 
knocked  about,  and  when  the  tenant  does  go  out 
instead  of  leaving  anything  behind  him  except 
filth  and  dirt,  the  premises  would  be  very  much 
damaged;  and,  moreover,  a  tradesman  in  my 
opinion  has  the  option  of  saying, "  I  have  supplied 
A.,  B.,  C,  or  D.,  with  goods  to  a  certain  amount; 
I  will  hold  my  hand;"  but  having  got  a  tenant  in, 
you  must  take  your  measures  according  to  the 
law  of  the  land  to  get  him  out  a^ain. 

4025.  I  will  ask  you  to  distinguish  between 
weekly  tenants  and  tenants  with  leases ;  in  the 
case  of  leases  have  you  often  been  obliged  to  put 
in  a  distress  ? — I  do  not  think  I  have  ever  dis- 
trained once  under  a  lease,  because,  as  you  are 
probably  aware,  leases  generally  have  a  para- 
graph under  which  you  may  almost  be  sure 
to  recover ;  added  to  which  there  is  ffcnerally  a 
business  attached  to  the  premises  which  will  com- 
mand a  premium,  and  it  is  and  should  be  the 
tenant's  interest  to  come  forward  and  settle  the 
landlord's  claim.  I  remember  one  case  just  re- 
cently, but  it  was  settled  in  the  way  in  which  I 
describe  ;  I  had  to  go  in  under  a  lease,  but  I  was 
almost  immediately  paid  out 

4026.  In  the  case  of  a  tradesman,  can  the 
landlord  seize  the  goods  in  his  shop? — I  should 
bold  decidedly  not.     I  never  myself  went  further 
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than  household  goods.  It  is  a  very  critical 
point  I  have  always  held  to  touch  anything  in 
the  way  of  trade,  and  I  have  generally  been  for- 
tunate enough  to  cover  the  amount  by  the  goods 
in  the  house. 

4027.  Have  vou  often  been  obliged  to  distrain 
in  the  case  of  weekly  tenants  ? — Very  seldom^ 
but  I  have  done  so. 

4028.  Then  the  furniture  is  liable  ?-;Yes. 

4029.  So  that  it  is  through  the  fxumiture  that 
you  would  get  your  rent  paid  ? — Unfortunately 
it* has  fallen  to  my  lot,  when  I  have  distrainea 
on  weekly  property,  for  some  reason  or  another, 
the  furniture  never  has  been  sufficient  to  pay  the 
amount,  and  as  a  rule  I  have  generally  come  out 
either  a  few  shillings  or  1  /.  the  worse.  The 
broker  in  whose  hands  I  have  placed  the  matter 
has  charged  certain  expenses  which  have  never 
been  covered  by  the  value  of  the  furniture. 

4030.  Will  you  state  to  the  Committee  exactly 
the  process  that  you  follow  when  you  have  to 
put  in  a  distress  ? — We  employ  a  broker  who  is 
a  sworn  broker,  and  he  goes  in  and  distrains 
in  the  usual  way ;  then  a  report  is  made  to  me  as 
to  the  probable  value  of  the  goods  on  the  pre- 
mises, of  the  reception  of  the  unpleasant  process 
by  the  tenants,  whether  they  feel  disposed  to  do 
something  to  meet  the  case,  or  whether  they  turn 
very  rough,  or  as  the  common  saying  is  **  rusty  " 
over  it,  an^  the  thing  is  to  suggest  a  better  plan, 
and  it  has  been  my  invariable  procedure  to  make 
such  a  suggestion.  We  do  not  like  to  keep  a 
man  in  any  length  of  time  if  we  can  possibly 
help  it,  because  that  means  running  up  the  ex- 
penses, and  generally  on  the  same  day  on  which 
I  have  levied  I  have  my  mind  made  up  what  is 
the  better  course  to  adopt,  and  I  get  them  to 
consent  to  lake  their  things  and  go,  and  not  by 
any  means  to  keep  the  man  in  possession  if  I  can 
possibly  help  it.  iSometimes  I  have  taken  an 
1.0. U.*  for  the  amount,  and  they  have  promised 
to  pay  me  by  instalments,  and  there  is  an  end  of 
it.  They  generally  vacate  the  premises  shortly 
afterwards  unknown  to  me. 

4031.  Do  you  ever  put  the  law  of  distresg 
into  operation  in  order  to  get  rid  of  a  tenant? — 
Occasionally. 

4032.  Have  you  known  frequent  cases  where, 
without  any  fault  on  your  part,  there  have  been 
abuses  of  the  law  by  the  brokers  ? — Not  many. 
I  have  here  and  there  heard  of  things  afterwards. 
Just  in  the  same  manner  as  you  would,  perhaps, 
accuse  the  poor  generally  of  being  violent ;  but 
I  had  a  case  a  little  while  ago  wnere  they  be*- 
laboured  the  broker's  man  and  smashed  some  of 
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the  fittings  that  were  in  Ifae  shop,  and  all  that 
sort  of  thing ;  but  they  are  extreme  cases  I  con- 
sider. 

4033.  What  class  of  men  are  the  brokers  ? — 
Certainly  they  are  not  a  class  that  I  should 
highly  commend.  I  had  one  instance  in  which  I 
had  occasion  to  levy ;  the  rent  was  10  /.,  and  the 
broker  very  quietly  adhered  to  the  money  after 
he  had  recovered  it.  My  only  remedy  was  the 
county  courts  and  I  took  him  there,  and,  after  a 
series  of  delays  and  a  hearing,  the  court  having 
ordered  him  to  pay  in  a  certain  time,  and  so  on,  it 
came  to  the  point  that  judgment  was  given  against 
him  for  committal  to  prison.  The  judge  intimated 
that  he  should  send  him  to  prison  for,  I  think,  10 
days,  but  he  was  an  old  man,  and  nothing  more 
could  be  done  with  him;  therefore  I  let  the 
matter  drop 

4034.  You  are  obliged  to  use  the  best  agents 
you  can  for  what  is,  at  best,  rather  an  unpleasant 
duty? — Very  unpleasant,  indeed.  We  do  use 
the  best  we  can  get,  but  in  my  experience  the 
poor  brokers  of  London  are  certainly  not  a  class 
that  I  can  speak  highly  of. 

4035.  You  are  obliged  to  employ,  so  to  speak, 
not  agents  of  the  law,  but  private  individuals,  for 
getting  the  landlord  his  rights  without  the  inter- 
vention of  any  legal  officer  ? — Quite  so. 

4036.  Would  you  consider  it  a  better  jjlan 
that  he  should  be  a  legal  officer? — I  should  think, 
certainly,  that  would  tend  to  improve  the  class  of 
men  that  would  be  employed  in  every  way. 

4037.  Do  you  think  it  would  make  any  difier- 
ence  to  the  tenants  if  they  saw,  so  to  speak,  an  accre- 
dited agent  of  the  law  instead  of  simply  a  broker's 
man  coming  to  the  house? — No,  I  think  not; 
and  I  am  warranted,  in  my  opinion,  by  the  fact 
that  on  one  or  two  occasions  I  have  recovered 
possession  of  small  tenements  through  the  county 
court,  where  an  accredited  agent  of  the  law,  a 
county  court  officer,  has  gone  down  to  take  pos- 
session as  the  last  resource,  when  he  has  taken  the 
things  and  put  them  out  in  the  street ;  and  I  am 
not  at  all  inclined  to  the  opinion  that  they  paid 
any  more  respect  to  him  than  they  paid  to  an 
ordinary  broker's  man. 

4038.  But  do  not  you  think  it  might  check 
possible  abuses  ? — I  think  it  might. 

4039.  Is  the  expense  heavy  upon  those  small 
amounts?— It  is  not  particularly  neavy,  I  do  not 
consider,  but  it  is  heavy  when  the  landlord  has  to 

\        pay  it,  in  addition  to  tbe^  loss  of  his  rent ;  5$.  6d. 
IS  about  the  charge  for  a  levy. 

4040.  The  charges  where  the  debt  is  below 
20/.  are  fixed  by  law,  are  they  not? — Yes. 

4041.  But  if  a  larger  amount  than  20/.  is  re- 
covered, it  is  open  to  any  arrangement y  — Yes; 
of  course  there  are  various  expenses  which  are 
not  enumerated ;  it  is  the  brokers,  generally 
speaking,  that  are  put  in  that  makes  it  heavy. 

4042.  Have  vou  ever  had  a  distress  for  any 
large  amount  of  rent? — Not  for  a  large  amount; 
not  such  8S  for  100  /.,  or  anything  like  that. 

4043.  For  50/.? — No,  I  do  not  remember  at 
the  moment  that  I  have ;  it  is  generaUy  30/.,  or 
something  like  that. 

4044.  Have  you  had  any  cases  of  distraining 
on  lodger's  goods? — You  are  aware  that  now 
that  is  an  obsolete  thing ;  I  never  did  touch  a 
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lodger's  things,  although,  of  course,  years  i^o 
we  used  to  hold  that  out  as  a  threat,  but  by  ^e 
recent  law  ihey  are  exonerated  on  the  produc- 
tion of  the  rent-book  showing  that  the  rent  is 
1>aid  for  their  rooms,  and  that  prevents  the  land- 
ord  of  the  house  from  touching  their  things. 

4045.  Do  you  consider  that  the  law  of  ^stress 
is  necessary  lor  the  collection  of  landlords'  rents? 
—  I  think  so;  I  do  indeed.  I  have  thought  a 
little  of  the  proposal,  which  I  consider  was  a 
French  custom,  tnat  is  to  say,  payment  before- 
hand. On  a  small  scale  I  have  tried  it  with 
small  houses,  and  I  have  had  tenants  entering, 
with  all  the  protestations  imaginable,  as  to  the 
payments  and  so  on,  but  the  thing,  probably,  from 
not  being  the  law,  has  dropped  through,  and  it 
has  soon  fallen  back,  and  ii  I  pressed  for  it  I 
have  been  met  with  the  reply,  "  Oh,  I  do  not 
owe  you  any  rent." 

Mr.  Blennerhctssett 

4046.  I  think  you  said  you  saw  a  difference 
between  the  law  of  distress  as  applied  to  tene- 
ments ia  town  and  in  the  country  at  large  ? — 
Yes. 

4047.  What  is  the  distinction  that  you  draw  ? 
— The  distinction,  I  think,  between  the  law  of 
distress,  as  applied  between  the  two  cases  is,  that 
in  London  occupiers  of  houses  can  so  readily  shift 
their  occupation,  and  they  do  so.  For  instance, 
a  man  may  be  inhabiting  a  house  at  the  east  end 
of  London,  and  his  work  is  at  the  east  end,  and 
from  this  work  ceasing  he  may  leave  there  and 
get  work  at  the  west  end,  and,  to  use  an  old  say- 
ing, it  is  like  looking  for  a  needle  in  a  bottle  of 
hay  to  attempt  to  find  him.  In  the  country  I 
take  it  that  with  cottage  properly  there  is  no  diffi- 
culty ;  if  they  do  not  work  at  one  farm  close  to 
where  they  live,  they  work  at  another. 

4048.  Then  you  think  that  landlords  of  smaU 
tenements  in  towns  would  have  a  difficulty  that 
agricultural  landlords  would  not  have? — I  do 
think  so.  I  have  a  painful  illustration  of  that  in 
my  own  case  at  the  present  time*  I  happen  to 
be  the  possessor  myself  of  ground  in  Norfolk, 
a  small  farm  there,  and  in  one  sense  I  am  thankful 
it  is  my  own,  because  I  have  been  very  foolish ; 
I  have  allowed  the  tenant  to  owe  me  three  years' 
rent,  which  is  due  at  the  present  time,  because 
he  has  pleaded  such  extreme  poverty  and  such 
inability  to  pay,  that  I  should  hesitate  to  do  for 
another  what  I  have  unwittingly  done  for  myself. 
I  have  threatened  the  man  very  much,  but  at 
this  present  time  I  am  holding  back,  uncertain 
what  to  do,  because  I  do  not  see  my  way  clear  to 


recover. 


Chairman. 


4049.  What  is  the  size  of  your  farm? — A  very 
small  one ;  I  was  about  to  mention  it  is  only  60  /• 
a  year  that  he  pays  me  altogether ;  it  is  three  or 
four  meadows  and  a  very  small  farmhouse ;  in 
fact,  it  is  three  cottages,  one  of  which  the  tenant 
makes  a  beershop  of. 

4050.  And  in  that  case  you  have  let  him  go  oi^ 
for  three  years  ? — Yes,  I  have  in  that  case. 

Mr.  Blennerhassett 

4051.  Do  you  think  that  many  poor  persons 
A  A  would 
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would  have  a  difficulty  in  being  accepted  as 
tenants  of  housefc  if  tlie  law  of  distress  were 
abolished  ?— No,  I  think  not.  I  think  in  the 
case  of  very  small  property,  as  a  landlord  looking 
at  it  in  that  light,  I  should  be  inclined  to  try  to 
get  my  rent  beforehand.  There  are  some  land- 
lords, probably,  who  are  not  quite  as  considerate 
as  they  might  be,  and  they  might  take  any 
advantage  that  they  could  of  it. 

4052.  I  suppose  a  good  many  of  those  poor 
people  would  not  be  aCle  to  pay  the  rent  before- 
hand?— No,  that  would  be  an  evil,  and  that 
would  operate  against  their  getting  houses. 

4053.  Then  tnose  poor  people  would  find  a 
difficulty  in  getting  any  houses  at  all  — Yes. 

4054.  That  objection  does  not  apply  to  land 
and  the  hire  of  farms  ;  you  make  this  distinction, 
that  it  IS  very  desirable  that  all  people  should 
have  facilities  given  to  them  to  get  houses  to  live 
in  ?— Yes. 

4055.  But  do  you  consider  it  desirable  that 
very  poor  people  should  have  facilities  given  to 
them  to  hire  farms? — I  confess  my  opinion  is 
rather  adverse  to  that ;  it  is  almost  to  me  like  a 
man  going  into  business.  I  should  say  as  a  rule 
that  people  who  go  into  business  want  capital  to 
employ  m  their  business  to  do  them  really  any 
good.  That  is  the  way  I  look  at  it  with  regard 
to  the  occupants  of  small  farms  in  the  country. 
I  think  myself  it  is  a  very  doubtful  issue,  although 
I  cannot  speak  from  absolute  experience,  because 
I  have  never  had  any. 

4056.  Am  I  correct  in  saying  that  your  opinion 
is  that  the  law  of  distress  as  regards  urban  tene- 
ments is  useful,  and  ought  to  be  retained  ;  but 
you  consider  it  is  a  question  as  regards  the  law 
of  distress  whether  it  should  be  retained  as  ap- 
plied to  agricultural  holdings  ? — Quite  so. 

Colonel  Brise. 

4057.  Is  this  tenant  of  yours  that  you  were 
speaking  of,  whose  rent  is  60/.  a  year,  a  man  who 
has  risen  from  the  ranks  ?  —  Quite  from  the 
ranks. 

4058.  He  never  had  any  capita^? — I  think 
very  little,  if  ever  he  had  anv.  It  is  nearly  30 
years  ago  since  he  came  on  the  farm. 

4059.  Is  it  arable  and  grass  ? — Yes. 

Mr.  BiddelL 

4060.  Most  of  the  lower  class  of  property  in 
towns  is  let  by  the  week,  is  it  not  ? — ^Yes,  nearly 
all  by  the  week. 

4061.  So  that  in  those  cases  a  distress  is  never 
put  in  force  ? — Never,  unless  it  is  a  refractory 
tenant,  and  you  want  to  get  rid  of  him,  and  he 
will  not  go  in  any  other  way. 

4062.  And  you  use  it  as  a  lever  to  get  rid  of 
him  ? — Yes. 

4063.  Have  you  any  experience  of  agricultural 
holdiu^rs? — I  cannot  say  that  I  have,  except  that 
one  little  one  of  my  own. 

4064.  You  have  not  had  much  to  do  with  land, 
so  as  to  be  able  to  give  an  opinion  upon  the  law 
of  distress? — No;  1  may  say  that  I  was  struck 
with  what  I  heard  this  morning  from  the  previous 
witness,  who  said  he  always  recovered  his  rent  by 
county  court.  I  imagine  that  a  country  county 
court  must  be  very  different  from  town  county 
couirts,  for  the  delay  that  is  occasioned  in  these  is 


Mr.  Biddell — continued. 

certainly  rather  remarkable.  You  go  and  get  a 
summons  out  for  a  tenant,  it  will  not  be  heard  for 
a  month ;  then  it  is  heard ;  the  man  is  ordered 

J)erhaps  to  pay  5 1.  a  week  ;  that  goes  on  for  a 
ittle  while,  but  he  does  not  keep  it  up,  and  you 
have  to  go  and  take  out  another  summons ;  that 
is  called  on  for  hearing  in  a  fortnight,  and  so 
the  thing  goes  on ;  the  time  consumed  is  some- 
thing really  remarkable.  I  do  not  wish  to  sit  in 
judgment  on  the  law  of  the  land,  but  this  is  the 
experience  that  I  have. 

Chairman. 

4065.  Whereas  the  law  of  distress  operates  a 
a  rapid  remedy  ? — Yes. 

Sir  Joseph  Pease. 

4066.  Has  your  attention  been  called  to  the 
costs  of  levying  distraint  ? — Yes. 

4067.  What  is  your  opinion  of  the  present  law 
as  regards  distraints  under  20/.  ? — The  expenses 
are  somewhat  high,  but  the  principal  ones,  as  I 
said  just  now,  are  Zs.  6d.  for  the  levy  and  2  s.  6  d. 
for  the  man  in  possession.  There  is  an  extra 
expense  if  the  goods  are  removed. 

4068.  Under  20/.  they  are  limited,  are  they 
not?— They  are. 

4069.  Do  you  think  that  the  sum  allowed  gives 
sufficient  to  pay,  under  all  the  circumstances,  the 
charges  of  the  distraint  ? — Yes,  I  do. 

4070.  With  regard  to  those  above  20/.,  do  you 
not  think  that  the  expenses  of  distraint  might  be 
very  much  further  limited  than  they  are? — I 
think  for  large  amounts,  probably,  yes. 

4071.  Does  not  the  law  require  that  two 
valuers  should  be  employed  ? — It  you  are  going 
to  sell  the  goods,  but  if  you  are  merely  taking 
them,  as  it  were,  in  order  to  come  to  terms,  of 
course  you  do  not  appoint  your  valuers. 

4072.  If  you  have  to  employ  a  valuer,  do  you 
see  any  good  in  having  two  ? — I  think  so,  for  this 
reason,  that  one  might  be  introduced  who  might 
be  a  friend  of  the  landlord,  and  he  might  under- 
value the  goods,  whereas  if  you  have  two  men 
you  have  the  judgment  of  one  against  the  other. 

4073.  Still  involving  a  per-centa^e  payment  to 
both?— Yes,  but  it  is  not  very  much. 

4074.  I  think  we  have  had  evidence  before  us 
that  it  is  2 J  per  cent,  to  each? — Yes,  I  think 
that  is  so. 

4075.  Therefore,  on  a  considerable  distraint  it 
amounts  to  a  very  large  sum  ? — Yes,  it  would  in 
such  distraints  as  have  been  spoken  of  in  the 
country  for  a  heavy  amount  of  rent. 

4076.  You  think  it  might  be  safely  fixed  on  a 
less  scale  ? — Yes,  I  should  think  it  might. 

4077.  Then  there  is  5  per  cent,  also  for  the 
broker  for  the  levy  ?— Yes,  that  is  the  per-cent- 
age  for  the  levy. 

4078.  Then  with  5  per  cent,  for  the  levy,  and 
5  per  cent,  for  the  two  valuers,  in  fact  it  really 
comes  to  nearly  10  per  cent,  upon  the  value  of 
the  goods? — Yes,  it  does. 

4079.  That  is  for  the  levy  and  for  the  valuers; 
is  it  usual  to  take  the  auctioneer's  fee  out  of  the 
estate  ? — Yes. 

4080.  Not  to  take  it  out  of  the  purchaser? — No, 
out  of  the  estate.  I  have  always  experienced  it 
BO.  I  have  had  bills  brought  to  me  with  the 
utmost  minuteness  for  every  article  and  every 

_        charge 
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charge  that  could  possiblj  be  made  and  deducted 
from  the  amount  recoyered^  even  to  the  yan^  and 
the  removal  of  the  goods^  and  the  men  employed 
to  put  the  things  into  the  van. 

4081.  How  many  days  must  elapse  between 
the  rent  becoming  due  and  claimed  and  levied 
for^  before  the  landlord  is  in  possession  of  his 
house  ? — That  is  the  very  point  I  wish  to  men- 
tion. To  me  it  seems  a  very  hard  case  indeed 
that  a  man  shall  be  compelled  to  levy^  and  yet, 
by  the  existing  law  of  the  land,  if  a  certain  time 
has  elapsed,  he  shall  not  be  able  to  recover  pos- 
session of  his  house  until  perhaps  very  nearly  12 
months  afterwards  in  the  ordinary  way  of  letting. 
It  would,  perhaps,  be  stretching  the  imagination 
a  little  too  far,  but  it  has  occurred  to  me  that  the 
very  fact  of  a  man  failing  in  the  payment  of  his 
rent  should  terminate  his  tenancy  if  the  landlord 
wished  it. 

4082.  If  there  is  no  written  agreement,  is  it 
the  custom  of  the  country  to  go  forward  for 
another  term  of  three  or  six  months  ? — I  have 
always  understood  in  the  absence  of  any  agree- 
ment, and  an  agreement  if  in  existence  must  not 
be  in  opposition  to  any  known  law  of  the  land, 
but  in  the  absence  of  any  agreement^  you  must 
always  give  the  tenant  six  months'  notice,  to  ex- 

Eire  at  the  time  at  which  he  took  possession.  I 
ad  a  lamentable  case  a  little  while  ago,  where  a 
party  was  paying  50  /.  a  year,  but  he  went  al- 
together wrong.  It  happened  to  be  just  at  the 
quarter,  too  late  for  me  to  give  him  notice, 
and  he  kept  possession  of  that  place  for  the  whole 
term,  and  only  within  a  week  of  the  expiration  of 
the  12  months  did  he  kindly  send  me  round  the 
key,  and  1  could  not  do  anything,  for  there  was 
nothing  in  the  place,  and  yet  that  man  had  a  trade 
warehouse  alongside  it,  for  he  was  a  machine 
worker;  he  used  to  have  his  people  come  and 
take  his  work  out  every  day,  and  he  would  go 
into  the  city  and  get  the  pay  for  it. 

4083.  How  did  you  come  off  as  regards  your 
rent  ? — I  lost  it  all ;  he  was  in  possession  the 
whole  time. 

4084.  Had  he  nothing  for  you  to  distrain  upon? 
— Not  then ;  it  was  for  the  first  quarter's  rent 
that  the  broker  distrained  for,  but  he  stuck  to  the 
place  and  said  it  belonged  to  him, and  not  to  me; 
the  other  three  quarters  I  never  recovered  a  far- 
thing upon  it  all. 

4085.  Has  it  occurred  to  you  that  this  law 
might  be  very  much  simplified  in  its  action  ? — 
Yes,  it  has.  I  have  thought  severid  times  that 
the  delay  misrht  be  shortened. 

4086.  In  what  way  would  you  proceed  to  alter 
the  law  so  as  to  simplify  it  in  order  to  make  it 
fair  both  to  the  landlord  and  the  tenant? — I 
should  think  myself  that  a  tenant  taking  a  house 
in  the  case  I  have  described  as  a  yearly  tenant, 
and  paying  his  rent  quarterly,  failing  to  pay  his 
rent  within  a  certain  time,  the  course  of  law 
should  be  set  on  one  side,  and  the  landlord  should 
be  empowered  to  turn  him  out  forcibly. 

4087.  You  think  there  ought  to  be  a  quicker 
power  of  re-entry  ? — Yes ;  there  ought  to  be  a 
quicker  power  of  re-entry  in  common  justice. 

Sir  Massey  Lopet. 

4088.  I  understood  you  to  say  that  you  are 
clearly  in  favour  of  a  modified  law  of  distressj 
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and  that  you  think  it  is  absolutely  necessary  for   ^ 
the  security  of  the  landlord  ? — I  do  think  so,  for 
the  reason  I  have  described. 

4089.  From  the  little  knowledge  that  you 
have  of  agricultural  matters,  you  are  of  opinion 
that  the  same  law  ought  to  be  applied  equally 
with  regard  to  urban  and  rural  occupations  ? — 
Yes,  I  should  think  so  from  the  little  knowledge 
that  I  have  on  the  subject. 

4090.  You  think  it  is  only  just  and  fair  that 
the  landlords  have  some  preferential  security 
with  regard  to  houses  in  town  which  are  let  to 
small  tenants  ? — Decidedly,  I  do  think  so. 

4091.  I  think  you  seemed  to  be  of  opinion 
that  the  law  ou^ht  to  be  altered  in  this  respect, 
that  a  landlord,  in  case  he  cannot  get  his  rent 
from  his  tenant,  ought  to  have  immediate  power 
of  re-entry  ? — Yes. 

4092.  That  bavins:  claimed  his  rent,  and  it  not 
being  paid,  the  landlord  should,  within  a  certain 
number  of  days,  say  within  14  days,  have  power 
to  re-enter? — Yes. 

4093.  That  would  do  away  with  a  great  deal 
of  expense  in  the  shape  of  ejectment  ? — A  great 
deal. 

4094.  You  do  not  think  there  would  be  any 
hardship  on  the  part  of  the  tenant  ? — I  cannot 
see  any  myself;  and  I  think  I  am  borne  out  in  that 
opinion  by  the  fact  that  it  is  not  an  uncommon 
thing  for  the  tenant  of  a  small  house  paying  10 1 . 
and  12  s.  a  week,  including  taxes,  to  come  to  you 
and  say,  *^  What  am  I  to  do ;  I  have  got  lodgers 
in  the  upper  part  of  my  house,  and  I  cannot  cet 
them  out.  1  could  pay  your  rent  very  well  if 
they  would  only  pay  me  mine,  but  the  man  says  he 
will  not  go  out."  In  the  ordinary  way  I  believe 
I  am  right  stating  that  it  would  take  you  some 
four  or  five  weeks  if  you  were  to  apply  to  a  ma- 
gistrate, and  serve  the  man  with  a  first,  second, 
and  third  notice  before  you  can  get  him  out;  but 
certainly  it  is  the  fact^  and  it  is  not  an  uncommon 
thing  at  all.  I  have  applications  of  this  sort 
constantly  made  to  me,  ^^  What  am  I  to  do  with 
my  lodgers ;  they  will  not  pay  me  and  they  will 
not  go  out?"  so  that  the  tenant  of  the  house 
feels  the  ill-effects  of  the  present  arrangement  as 
well  as  the  landlord. 

4095.  You  were  asked  whether  it  would  not 
be  desirable  to  have  a  legal  ofiicer  instead  of  a 
broker  for  those  purposes,  and  I  think  you  said 
that  it  would  be  desirable ;  but  it  would  be 
absolutely  necessary,  would  it  not,  whatever 
alterations  were  made,  that  the  landlord  should 
have  the  power  of  immediate  re-entry? — Yes ;  I 
think  so  on  several  considerations. 

4096.  And  that  it  should  be  an  immediate 
process,  and  that  there  should  be  no  notice  given 
to  the  tenant,  because,  of  course,  if  he  had 
notice,  his  goods  would  be  gone,  and  there  would 
be  nothing  to  distrain  upon  ? — Yes. 

4097.  You  said  that  you  had  yourself  tried 
the  system  of  payment  beforehand,  and  you  had 
found  it  a  failure ;  do  not  you  think  it  would  be 
exceedingly  unpopular  amongst  the  lower  classes  ? 
— I  do;  and  I  believe  this,  that  there  are  many 
striving  hard-working  men  to  whom  it  would  be 
a  great  difliculty  to  pay  5  «.,  6  *.,  or  7  5.  a  week 
beforehand,  and  I  do  not  say  that  it  is  at  all  a 
sound  principle. 
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4098.  And  you  are  of  opinion  that  would  be  a 
great  hardship  ? — Yes. 

4099.  If  you  did  away  with  the  law  of  dis- 
tress it  would  have  the  eflfect,  would  it  not,  of 
somewhat  diminishing  the  number  of  houses  that 
are  built  for  the  poorer  classes,  because  the  in- 
vestment would  not  be  considered  as  good  a  one 
if  the  security  was  not  so  good  ? — ^I  do  think  so ; 
I  think  it  would  prevent  many  capitalists  build- 
ing small  houses. 

4100.  Do  you  think  that  a  capitalist  would  be 
inclined  to  lay  out  so  much  monev  in  building 
houses  for  the  poorer  classes  if  he  had  not  got  a 
limited  law  of  distress  ? — No  ;  I  do  not 

4101.  Therefore  to  that  extent  it  would 
diminish  the  accommodation  for  the  poorer  classes  ? 
— I  think  so. 

4102.  Might  I  ask  you,  do  you  think  if  the 
law  of  distress  were  done  away  with,  it  would 
also  have  the  effect  of  increasing  rent,  and  that 
more  rent  would  be  asked  ? — ^I  think  that  very 
possible ;  but  I  am  not  wedded  to  that  belief. 

4103.  Of  course  there  would  be  more  risk  to 
the  landlord,  and  he  would  say,  I  must  right  mv- 
self  with  regard  to  this ;  and,  therefore,  he  would 
put  on  some  per-centage  as  a  security  ? — Yes ;  I 
think  80  to  a  certain  extent ;  but  1  think,  with 
regard  to  the  rents,  the  amount  of  rents  is  regu- 
lated by  the  demand. 

Chairman. 

4104.  Is  there  any  popular  feeling  that  you 
are  aware  of  wainst  the  law  of  distress  ? — Not  at 
all;  at  least,  Ido  not  know  of  any. 

4105.  It  has  been  suggested  in  evidence  that 
if  the  law  of  distress  were  done  away  with  for  the 
country,  and  retained  for  the  towns,  there  would 
be  a  feeling  on  the  part  of  the  inhabitants  of 
small  tenements  that  it  oueht  to  be  abolished  for 
them  also? — I  do  not  thiuK  so  myself;  from  my 
experience,  people  have  generallv  become  so 
awake  to  the  fact  that  thev  can  be  distrained 
upon  for  rent,  that  I  do  not  think  it  would  create 
any  feeling  of  jealousy  at  all. 

4106.  X  ou  see  no  popular  feeling  against  the 
law  of  distress,  so  far? — No,  I  do  not ;  of  courj?e 
there  is  an  ebullition  of  feeling  by  the  parties 
aggrieved  when  it  is  put  in  force ;  but,  really, 
that  passes  awav.  It  has  fallen  to  my  lot  to  have 
been  compelled  to  get  rid  of  tenants  by  that 
means,  and  they  have  come  to  me  again  for  a 
house,  showing  that  it  has  not  materially  hurt 
their  feelings.  I  may  say  that  I  have  only  done 
60  as  a  last  resource ;  I  have  tried  to  persuade 
them,  and  where  they  have  been  willing  to  come 
to  terms,  I  have  always  been  shy  of  adopting  it. 

4107.  You  do  not  see  any  feeling  of  indigna- 
tion in  the  neighbourhood  when  the  law  is  put  in 
force  ? — No. 

4108.  It  occasionally  causes  great  hardship, 
does  it  not? — Yes;  I  should  say  undoubtedly  it 
does  when  the  execution  of  the  law  falls  into  the 
hands  of  people  who  are  not  quite  so  thoughtful 
as  they  should  be ;  it  can  be  made  an  abuse  of. 

4109.  If  the  law  of  distress  is  executed  in  a 
iiarsh  way,  it  does  lend  itself,  does  it  not,  to  a 
great  deal  of  abuse  ? — No  doubt  it  does  so. 

4110.  Have  you  considered  for  what  period 
you  would  allow  the  rent  to  accumulate  to  form 
the  basis  of  immediate  execution  under  a  dis- 
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tress  ? — No,  not  in  particular ;  but  I  should 
think  three  or  four  weeks  for  a  quarter's  rent 
would  be  ample  time. 

4111.  At  present  the  law  of  distress  goes  for 
six  years ;  it  would  be  sufficient  for  the  purposes 
of  the  landlord  if  it  were  reduced  to  a  compara- 
tively short  time,  would  it  not  ? — Yes ;  but  you 
are  speaking  of  suburban  tenancies,  if  I  under- 
stand you  rightly,  in  what  you  say  about  allowing 
the  landlord  to  recover  six  years'  rent. 

4112.  It  never  comes  under  your  notice  in  that 
shape  ? — No,  it  never  does. 

4113.  What  is  the  longest  rent  that  you  have 
ever  distrained  for  in  the  metropolis  ? — Twelve 
months;  never  more  than  a  twelvemonth. 

4114.  You  have  to  deal  chiefly  with  cottage 
property  as  well  as  suburban  property,  have  you 
not  ? — It  is  all  smallish  property,  and  all  at  the 
east  end  of  London.  I  have  had,  I  suppose, 
some  300  or  400  houses  under  my  control,  and 
some  of  them  at  50/.,  40/.,  and  30/.  a  year,  and 
the  rent  varies  down  to  35.  a  week, 

4115.  Have  you  been  acting  long  as  an  agent  ? 
— Over  30  years. 

4116.  Have  you  had  a  score  of  cases  of  distress 
in  a  year  ? — No. 

4117.  Have  you  had  asmanyasfive  in  a  year? 
— I  do  not  think  over  that;  1  should  say  that  the 
average  might  be  five. 

4118.  It  is  a  law  that  hangs  over  the  tenant, 
but  which  is  rarely  exercised? — So  far  as  I  am 
concerned  very  rarely.  I  would  rather  let  a 
tenant  go  if  he  owed  me  a  little  rent,  and  could 
not  pay  me,  than  1  would  resort  to  the  law  of 
distress,  with  all  the  respect  that  I  have  for 
the  law. 

4119.  Do  you  allow  the  rent  to  accumulate  for 
a  longer  time  with  the  law  of  distress  at  your 
back  than  you  would  otherwise  do? — Yes,  I  think 
so, 

4120.  You  are  easier  with  your  rent,? — Yes,  I 
think  so,  as  a  rule. 

4121.  Your  tenant  is  allowed  in  that  way  to 
Incur  a  debt  to  his  landlord  larger  in  proportion 
to  his  circumstances  than  would  otherwise  be  the 
case? — Only  under  peculiar  circumstances;  for 
instance,  if  a  tenant  told  me  that  her  husband 
was  ill  in  hospital,  and  if  I  knew  it  for  a  fact,  I 
should  say,  "  1  hope  he  will  soon  be  better ;  you 
can  pay  up  after  he  has  got  well;  you  can  pay 
me  a  week  and  a  half  as  soon  as  he  comes  out." 
And  I  should  let  it  go  on,  if  she  had  been  a  good 
tenant,  until  I  thought  there  was  perhaps  no 
chance  of  ultimate  recovery,  and  then  I  should 
persuade  her  to  go. 

4122.  Do  you  consider  that  the  law  of  distress 
increases  the  harshness  or  increases  the  leniency 
of  landlords  ? — I  certainly  do  not  think  that  it 
increases  their  harshness,  but  rather  their  leniency, 
I  think. 

4123.  Have  you  had  any  cases  of  other  cre- 
ditors being  injured  and  lett  in  the  lurch  where 
goods  have  been  realised  to  satisfy  the  landlord's 
debt? — No,  I  do  not  remember  any  ;  none  that 
have  come  under  my  notice.  I  have  generally 
rested  satisfied  when  I  have  got  my  own  affair 
accomplished ;  that  is  to  say,  the  ordinary  course 
of  things  would  go  on. 

4124.  Have  you  known  cases  in  the  last  few 
years  of  distress  for  rates  and  taxes? — In  our 
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own  parish;  as  one  of  the  trustees,  I  am  very 
proud  to  say  that  we  never  levy  for  rates  and 
taxes,  strange  as  it  may  appear,  unless  it  is  in 
some  decided  case  of  dishonesty  or  attempt  at 
fraud.  We  have  always  a  court  of  appeal  ulti- 
mately, before  a  magistrate,  and  all  ihe  cases  are 
summoned  up  every  quarter  before  the  collectors 
are  allowed  to  take  harsh  measures;  no  harsh 
measures  are  taken  by  the  collectors  of  rates 
without  the  matter  being  first  brought  before  the 
board,  and  then  they  are  usually  settled. 

4125.  What  is  your  parish?— St.  George-in- 
the-East. 

4126.  Are  you  one  of  the  guardians? — I  am. 

4127.  So  that  vou  can  spe^  with  reference  to 
the  collection  of  the  rates?— I  can.  It  falls 
more  under  our  trustee  board  than  under  the 
guardian  board;  but  still  I  am  on  the  trustee 
board  as  well. 

4128.  Would  you  be  able  to  make  sure  of  the 
rates  without  the  law  of  distress  ?—  No,  I  think 
not. 

4129.  You  think  it  necessary  as  a  power  in 
reserve? — Decidedly. 

4130.  But  in  your  parish  you  rarely  use  it? 
— ^We  rarely  use  it  to  individual  ratepayers.  I 
remember  we  had  one  notable  instance  a  little 
while  ago  of  a  man  who  had  a  whole  set  of  houses 
under  the  Drapers'  Company,  and  he  set  the 
parish  at  defiance.  We  went  to  the  Thames 
Police  Court,  and  they  did  everything  they  could, 
and  at  last  the  Drapers'  Company  very  kindly 
bestirred  itself  in  the  matter  and  took  the  lease 
away,  and  we  subsequently  recovered  the  whole 
of  the  rates.  It  was  a  matter  of  debate  at  one 
time  at  the  board,  as  it  might  be  to-day,  whether 
the  whole  thing  ought  not  to  be  wiped  ofi*,  but 
we  consented  to  leave  it  for  another  fortnight, 
and  in  that  fortnight  a  joyful  termination  was 
arrived  at,  and  we  got  all  our  money. 

4131.  When  you  levy  distress  for  rates,  do 
you  do  it  through  a  broker  ? — Yes. 

4132.  The  parish  would  emplov  a  broker  pre- 
cisely as  a  landlord  would  employ  him  ? — Pre- 
cisely so ;  a  regular  broker  is  employed. 

4133.  It  occasionally  happens  that  you  do  put 
in  a  distress  ? — Yes ;  if  in  the  minds  of  the  board 
there  is  any  suspicion  of  dishonesty  on  the  part 
of  a  tenant. 

4134.  With  regard  to  the  sale  of  goods,  have 
you  often  sold  ? — No ;  I  do  not  remember  any 
bale  of  goods.     We  get  the  money  somehow. 

4135.  How  do  you  get  the  money  ? — In  the 
cases  that  I  speak  of  they  have  been  cases  mostly 
of  wilful  neglect  and  determination  on  the  part 
of  the  people  not  to  pay,  and  they  have  had  the 
money  all  the  while  by  them,  or  within  their 
reach ;  there  could  be  no  doubt  about  that,  because 
we  never  suficr  any  arrears.     It  is  a  common 


Chairman — continued, 
thing  for  our  books  to  be  quite  clear  of  arrears, 
and  therefore,  I  think  they,  all  of  them,  have 
25  s.  probably  within  reach  somewhere. 

4136.  You  have  heard  of  other^agents  perhaps 
of  other  landlords  who  may  be  less  lenient  than 
those  for  whom  you  act ;  have  you  known  many 
cases  of  the  sale  of  goods  that  have  occurred 
under  the  law  of  distress  ? — Not  many.  I  do 
occasionally  now  and  then  hear  of  one.  I  heard 
of  one  a  month  ago  where  the  landlord  positively 
levied  for  one  week's  rent,  and  the  reason  for  his 
doing  so  was  that  he  wanted  to  get  rid  of  the 
tenant ;  but  the  man  bore  a  good  character,  and 
he  came  to  me,  and  I  accepted  him  as  a  tenant 
in  spite  of  that. 

4137.  Does  not  it  happen  sometimes  that  the 
furniture  of  tenants  is  sold  at  a  forced  price  for 
arrears  of  rent,  and  that  they  suffer  great  hard- 
ship in  consequence  in  cases  in  which  you  have 
been  concerned  ? — Yes,  such  a  thing  is  possible, 
but  I  have  invariably  seen  them  consi^ed  to  the 
auctioneer,  and  the  same  gentleman  makes  a  return 
to  us  every  month  of  his  expenses  of  having  them 
taken  away  to  the  sale  room.  Of  course  the 
auctioneer  demands  his  fee,  and  so  on,  and  in  the 
end,  perhaps,  there  is  very  little,  but  they  have 
always  been  sold  with  a  printed  catalogue,  and 
numbered,  and  everything,  so  far  as  I  have 
known,  has  been  done  regmarly. 

4138.  When  a  sale  actually  takes  place,  it  is 
somewhat  ruinous,  both  to  the  tenant  and  to  the 
landlord  ? — Yes,  it  is ;  when  it  comes  to  that  it 
is  a  bad  affair. 

4139.  So  that  the  execution  of  the  law  is 
likely  to  be  harsh  ?—  Possibly  in  some  instances 
it  is. 

4140.  Then  the  existence  of  the  law  of  distress, 
so  lon^  as  it  is  not  put  in  force,  you  think  has  a 
a  good  effect  ? — Yes,  it  has  a  good  effect ;  I  think 
it  is  a  protection,  as  I  said  before,  to  the  owners 
of  property. 

4141.  How  many  days  before  the  goods  are 
sold  would  they  go  to  the  auctioneers  ? — I  think 
it  is  generally  a  matter  of  convenience  to  him 
when  he  is  going  to  have  a  sale  ;  he  does  not  put 
the  things  up  immediately. 

Sir  Massey  Lopes. 

4142.  He  cannot  have  a  sale  until  a  certain 
time  has  elapsed  ? — No  ;  they  are  bound  to  keep 
the  things  for  a  certain  time  before  they  are 
sold. 

4143.  In  the  rural  districts  they  cannot  sell 
within  five  days  ;  what  is  the  time  in  London  ? — 
I  think  it  is  three  days,  if  I  remember  rightly. 
I  am  not  certain  whether  it  is  three  or  five. 

4144.  And  then  the  sale  is  with  the  consent 
of  the  tenant  ? — Yes. 


Mr.  Edward  Lashford  Cave,  called  in ;  and  Examined. 


Chairman, 

4145,  You  are  a  solicitor  at  Bromyard,  in 
Herefordshire  ? — Yes ;  I  may  say  that  I  am  also 
clerk  to  the  guardians  of  the  Bromyard  Union ; 
it  is  a  rural  district  in  Herefordshire. 

4146.  Have  you  heard  the  evidence  of  the  last 
witness  ? — Yes. 

0.82. 


Chairman — continued. 

4147.  Have  you  ever  had  occasion  to  levy 
distress  as  regards  rates? — Not  rates,  but  for 
rent  I  have.  We  have  no  control  over  the 
rates. 

4148.  You  have  had  no  share  in  that  part  of 
the   business  of  the   union? — No;  in  the  rural 
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dietricts  the  rates  are  levied  for  bj  the  magis- 
trates^  by  the  police.  When  a  ratepayer  is  in 
default,  the  overseer  of  the  poor  has  to  go  to  the 
magistrate  and  ^et  an  order  for  payment^  and  a 
distress  is  then  levied  under  the  direction  of  the 
police. 

4149.  Have  you  ever  known  a  distress  levied  ? 
— There  are  not  a  great  many,  but  still  there 
are  cases  where  a  distress  is  levied. 

4150.  Can  you  give  any  further  evidence  on 
that  point? — I  have  no  practical  acquaintance 
myself  with  distresses  for  rates. 

4151.  Have  you  had  any  practical  acquaint- 
ance with  distress  for  rent  ? — Yes  ;  we  occa- 
sionally have  to  levy  distresses,  not  very  fre- 
quently. I  had  occasion  a  short  time  ago  to 
levy  one  for  143  L  15  s. 

4152.  Was  that  rent  of  one  year? — The  rent 
of  one  year  for  a  farm. 

4153.  Have  you  ever  had  to  levy  for  more 
than  one  year's  rent?— I  do  not  think  I  remem- 
ber a  case  of  distress  for  more  than  a  year's 
rent. 

4154.  Can  you  tell  us  the  costs  in  that  case  ; 
in  the  first  place,  was  it  a  case  of  bankruptcy,  or 
an  ordinary  case  of  a  tenant  being  in  arrears  ? — 
An  ordinary  case. 

4155.  Can  you  tell  u&  the  means  that  you  em- 
ployed ? — I  put  the  levy  in  myself ;  at  least,  I 
sent  a  clerk  over  to  levy  the  distress,  and  then 
instructed  an  auctioneer  to  sell.  The  tenant 
himself,  because  he  found  that  if  he  could  not  get 
an  extension  of  time  for  the  payment  of  the  rent, 
he  would  have  to  sell  all  he  had,  instructed  the 
auctioneer  to  sell  the  remainder.  In  the  case  I 
speak  of  the  tenant  came  to  me,  and  wished  for  an 
extension  of  time  to  enable  him  to  see  if  he  could 
raise  the  money  that  was  required,  and  I  think 
the  time  was  extended  up  to  21  days  alto- 
gether. 

4156.  Can  you  tell  us  what  the  expenses 
were  ? — In  that  case  I  charged  for  the  levy  and 
for  my  expenses  generally.  I  wrote  to  his 
landlord  and  had  quite  a  business  in  order  to 
see  if  we  could  arrange  matters,  and  I  charged 
him  four  guineas  for  expenses ;  the  auctioneer's 
charges  were  two  guineas  for  appraising,  and  he 
charged  9  /.  Is.  for  commission  for  selling  the 
whole  of  the  produce;  that  was  5  per  cent, 
on  the  amount  realised  by  the  sale. 

4157.  Did  you  have  two  valuers? — No ;  it  was 
more  than  we  required  for  the  rent,  but  the 
auctioneer  sold  for  the  tenant  as  well.  It  was 
not  the  whole  of  the  amount  to  which  we  were 
entitled,  because  both  myself  and  the  auctioneer 
made  a  reduction  in  the  charges  to  which  we 
considered  we  were  entitled.  I  believe  I  was 
entitled  to  7  /.  3  ^.  9  c?.  for  the  levy ;  that  is  at  the 
rate  of  1  s.  in  the  pound  for  the  levy ;  and  the 
auctioneer,  for  his  appraisement  and  commission, 
would  be  entitled  to  5  per  cent,  2^  for  the  ap- 
praisement, and  2^  for  tne  t^ale. 

4158.  It  is  10  per  cent.,  in  fact? — Yes,  10  per 
cent. 

4159.  Ten  per  cent,  for  the  levy  and  for  the 
two  valuers  ? — As  a  matter  of  practice  no  other 
valuers,  as  a  rule,  are  ever  called  in,  except  the 
auctioneer. 

4160.  In  disputed  cases  is  it  not  insisted  on 
that  there  should  be  two  valuers  ? — I  never  re- 
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member  a  case  where  two  valuers  were  called 
in. 

4161.  Do  you  know  any  other  case  except 
where  there  is  a  suggestion  that  whoever  may 
be  the  person  who  executes  the  distress,  the 
auctioneer  should  be  the  valuer? — The  auc- 
tioneer who  has  the  conduct  of  the  sale,  and  who 
is  instructed  to  conduct  the  sale,  usually  makes 
an  appraisement,  for  which  he  charges.  In  the 
case  I  have  before  me  now,  which  1  raall  mention 
presently,  the  amount  realised  was  90/.;  the 
amount  charged  for  the  levy  was  4i  10*.  ;  the 
amount  charged  for  the  appraisement  was  2  £  5*., 
and  for  the  auction  2  /.  5*.,  making  a  total  of  9/., 
or  10  per  cent;  and  in  addition  to  that  9/, 
there  was  a  stamp,  55.,  and  the  printer's  bills, 
U  \2i.6d. 

4162.  Those  were  part  of  the  sale  expenses? — 
Yes,  but  so  far  as  I  know,  only  the  auctioneer 
made  the  appraisement  there. 

4163.  You  have  not  included  the  men  in  pos- 
session in  that  amount? — No,  not  the  men  in  pos- 
session ;  the  charges  for  the  men  in  possession 
are  usually  Zs,  6d.A  day  for  each  man,  but  that 
would  depend  a  little  upon  whether  he  had  his 
food  on  the  premises  or  not. 

4164.  How  many  men  would  you  have  ? — That 
would  depend  upon  the  amount  of  rent,  and  the 
amount  of  things  that  had  to  be  taken  care  of.  In 
a  farm  where  there  were  a  good  many  things 
about,  and  we  suspected  the  tenant,  we  should 
put  in  an  extra  number  of  men  in  order  to  see 
that  nothing  was  taken  away. 

4165.  In  this  case  you  employed  an  auctioneer; 
is  the  auctioneer  linble  to  you  if  he  makes  a  mis- 
take ? — Yes,  he  would  be. 

4166.  Supposing  an  auctioneer  were  to  sell 
more  than  was  necessary  to  cover  the  rent  due, 
and  there  was  a  loss  upon  that  which  he  sold  com- 
pulsorily  in  that  way,  would  he  incur  more 
liability  ? — In  the  first  place  I  think  the  landlord 
would  be  liable,  but  he  would  look  for  compen- 
sation, no  doubt,  to  the  responsible  agent  wnom 
he  employed,  and  who  did  a  wrong  thing,  or  made 
an  error  m  that  way. 

4167.  You  hold  that  the  landlord  and  not  the 
auctioneer  would  be  liable  ? — Yes,  I  think  so* 
in  a  case  of  that  sort. 

4168.  Is  that  a  case  of  which  you  have  had 
experience? — In  one  case  in  which  I  levied 
there  was  a  question,  and  the  tenant  made  some 
complaint  against  the  landlord.  The  tenant 
instructed  me  that  he  wished  the  auctioneer  to 
pell  not  only  what  we  wanted  for  the  rent,  but 
also  to  sell  the  whole  stock,  and  I  placed  the 
matter  entirely  in  the  hands  of  the  auctioneer, 
who  was  also  instructed  by  the  tenant  The 
tenant  asked  the  auctioneer  at  the  time  of  the 
sale  to  retain  one  of  the  horses,  I  think,  and  not 
to  sell  it  until  the  last,  but  the  auctioneer,  for 
some  reason  or  other,  or  through  some  misunder- 
standing, did  not  do  so,  and  the  tenant  made 
some  claim  against  the  landlord,  I  believe,  but  it 
was  not  pressed,  and  I  do  not  think  he  could 
have  recovered  in  that  case,  because  I  think  it 
was  a  matter  of  contract  between  the  tenant  and 
the  auctioneer. 

4169.  Hafe  you  had  cases  where  differences  of 
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Chairman — continued, 
opinion  have  arisen  as  to  entry  into  this  or  that 
part  of  a  farm.  There  was  a  case  in  Sussex  in 
which  there  was  a  dispute  as  to  whether  an 
auctioneer  could  enter  a  stable  and  seize  the 
horses ;  have  you  had  a  dispute  of  that  kind  ? — 
None ;  we  consider  that  an  entry  upon  any  part 
of  the  farm  is  an  entry  upon  the  whole  in  point 
of  law. 

4170.  Can  you  state  any  other  cases  to  the 
Committee  in  which  vou  have  executed  distress, 
and  proceeded  to  sell  what  you  have  seized  ? — I 
have  nad  a  distress  for  tithe  recently,  but  we  do 
not  get  a  great  many  distresses  tbat  come  to 
sales.  We  generally  go  and  seize  about  enough 
to  cover  the  rent ;  but  as  a  rule  the  tenant  finds 
the  money,  it  is  not  often  that  a  sale  occurs. 

4171.  How  does  the  tenant  find  the  money?— 
He  either  finds  some  one  to  take  to  some  of  his 
things,  or  perhaps  he  gets  the  money  from  some 
other  sources  ;  1  have  hail  very  few  cases  of  dis- 
tress where  a  sale  has  taken  place. 

4172.  Have  you  any  opinion  with  regard  to 
the  charges  ? — In  cases  where  the  distress  is  under 
20/.  I  think  the  present  charges  are  not  suf- 
ficient to  pay  the  expenses,  and  in  cases  of  dis- 
tress over  20/.  I  think  the  charges  should  be 
limited  to  a  considerable  extent ;  I  think  there 
should  be  a  fixed  fee  for  the  levy,  irrespective  of 
the  amount,  and  not  a  poundage  charge  ;  and  so 
far  as  the  appraisement  is  concerned,  I  do  not 
see  any  practical  good  or  value  in  it ;  I  think  it 
is  only  useful  to  hwg  a  charge  upon. 

Mr.  Duckham. 

4173.  Does  the  present  law  of  distress  enable  a 
landlord  to  recover  the  full  amount  of  the  rent 
due  to  him,  notwithstanding  any  counter  claim 
that  the  tenant  majr  have  against  the  landlord  ? — 
Yes,  it  does ;  that  is  to  say,  if  the  counter  claim 
arises  outside  the  agreement. 

4174.  Are  you  acquainted  with  the  Agricul- 
tural Holdino;s  Act,  which  provides  compensation 
to  be  paid  to  the  tenant?— I  am  slightly  ac- 
quainted with  it ;  not  very  largely. 

4175.  It  has  not,  I  think,  been  generally 
adopted  in  your  district?  —It  has  not;  there  has 
been  a  general  disposition  to  negative  the  opera- 
tion of  the  Act. 

4176.  Where  the  Act  is  not  adopted,  is  com- 
pensation provided  by  agreement  ? — In  some  few 
cases,  but  very  few  indeed. 

4177.  Notwithstanding  that  legal  provision  is 
made  for  compensation,  the  tenant  has  no  power 
to  stop  back  the  value  of  his  claim  from  the  rent 
due? — I  think,  if  there  was  a  provision  in  the 
agreement  that  he  should  be  paid  compensation 
for  unexhausted  improvements,  he  would  be  en- 
titled to  deduct  it  from  the  rent,  but  not  other- 
wise. But  that  would  be  a  case  where  it  wfts  a 
liquidated  amount;  where  it  whs  a  settled  amount, 
which  the  landlord  was  bound  to  allow  to  the 
tenant,  he  would  be  entitled  to  deduct  it,  but 
where  it  was  an  unliquidated  amount  he  could 
not  do  it,  I  think.  Supposing  the  landlord  were 
bound  by  agreement  to  make  an  allowance  of  a 
definite  amount  to  the  tenant  out  of  the  rent, 
on  leaving  the  tenancy,  I  think  the  landlord 
^  ould  be  wrong  in  distraining  for  the  full  rent. 

4178.  In  a  case  of  compensation  for  inexhausted 
improvements,  there  can  be  no  definite  amount 

0.82. 


Mr.  Duckham — continued, 
until  it  IS  ascertained  by  valuation  f — No ;  and  in 
that  case  I  think  the  landlord  could  distrain  for 
the  whole  amount  of  rent  due  without  regard  to  . 
what  he  owed  to  the  tenant. 

4179.  Have  you  known  any  cases  of  hardship  ? 
— I  have  known  one  case,  which  I  consider  a  very 
great  hardship.  It  is  a  case  where  the  tenant 
owed  the  landlord  206  /.  5 1.  7  </.  for  rent,  and  he 
had  a  claim  for  articles  taken  to  by  the  landlord, 
and  for  improvements  amounting  to  something 
like  220  /. ;  and  in  that  case,  although  the  land- 
lord had  by  writing  expressly  agreed  to  pay  for 
some  of  the  things,  yet  he  declined  to  mdce  any 
allowance  whatever  from  the  rent,  or  even  to 
entertain  any  claim  at  all  unless  the  tenant  would 
first  pay  the  rent  in  full ;  and  as  the  tenant  did 
not  pay  the  rent  in  full,  he  distrained  upon  the 
tenant's  off-going  wheat  crop,  and  sold  every- 
thing that  he  could  lay  his  hands  upon. 

4180.  And  the  tenant  had  no  other  means  of 
recovering  but  by  action  at  law? — No;  the 
tenant  was  bound  to  commence  an  action  against 
the  landlord,  which  he  did,  and  he  sued  for  82  /. 
odd. 

4181.  Was  it  brought  to  the  assizes  and  tried  ? 
— It  was  set  down  for  the  Hereford  assizes ; 
but  an  order  was  made  referring  it  to  an  official 
referee,  and  the  case  came  on  for  hearing,  and 
sundry  threats  of  prolonged  litigation  were  held 
out,  and  eventually  the  plaintiff  was  compelled 
to  settle  his  claim,  and  accept  a  sum  of  about 
130  /.  for  debt  and  costs. 

'  4182.  How  lono;  was  the  tenant  kept  out  of 
his  money  after  the  landlord  had  distrained  and 
got  the  rent? — He  quitted  in  March  1881,  and 
it  was  close  upon  12  months  before  he  got  paid, 
although  some  of  the  things,  such  as  hop-poles,  for 
instance,  remained  on  the  land,  and  the  landlord 
had  possession  of  the  growing  crop,  and  sold  the 
produce  off*  them  during  the  time. 

4183.  What  was  the  effect  of  that  landlord's 
treatment  towards  his  tenant  in  the  neighbour- 
hood?— It  caused  great  excitement  in  the 
country,  and  still  is  causing  it.  A  subscription 
was  ^ot  up,  I  believe,  on  behalf  of  the  tenant  to 
help  him  to  prosecute  his  claim, 

4184.  Could  you  suggest  any  remedy  against 
such  a  system  ? — I  think  that  the  tenant  should 
be  put  on  as  good  a  footing  as  a  man  is  at 
common  law^  now  by  the  Judicature  Act,  where 
there  are  confiicting  claims  between  the  parties. 
In  the  old  state  of  the  law  a  man  might  sue 
another  for  debt,  and  the  man  who  was  sued  had 
no  right  to  put  in  a  counter  claim  ;  he  had  to 
commence  another  action  against  the  one  who 
had  sued  him  ;  but  now,  by  the  Judicature  Act, 
if  a  man  owes  another  80/.,  and  there  is  a 
counter  account  of  60  /.,  he  must  give  credit  for 
it,  or  he  will  run  the  risk  of  being  mulcted  in 
costs  when  the  case  is  tried  out.  And,  1  think, 
something  of  the  same  sort  might  be  devised 
here,  that  where  a  landlord  knows  that  his 
tenant  has  a  definite  claim  against  him,  he  ought 
to  give  credit  for  that  claim  before  he  issues  a 
warrant  of  distress  ;  or  otherwise,  he  ought  to  be 
at  the  costs,  if  any,  that  are  occasioned  to  the 
tenant  by  his  not  doing  it. 

4185.  Would  you  suggest  that  a  county  court 
judge,  or  the  registrar  of  a  county  court,  should 
have  the  register  of  the  landlord's  claim  placed 
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Mr.  Duckham — continued. 

in  his  hands,  and  the  counter  claim  made  by  the 
tenants  ? — What  I  would  sugc^est  is,  that  with 
claims  not  exceeding  50/.  or  100  /.,  perhaps,  the 
tenant  might  either  go  to  the  county  court  or 
to  a  superior  court,  with  this  provision,  that  if 
it  did  not  exceed  20  L  he  should  be  bound  to  go 
U)  the  county  court 

4186.  What  means  would  you  suggestof  staying 
the  sale  of  the  tenant's  property  until  the  counter 
claim  should  be  admittea?  —  Very  much  the 
same  proceeding  as  there  would  be  in  a  superior 
court ;  that  is  to  say,  a  summons  miii^ht  be  taken 
out  before  the  registrar  or  before  one  of  the 
masters^  and  the  case  inquired  into,  and  a  deposit 
made  on  account ;  just  the  same  as  when  sum- 
monses are  taken  out  under  Order  XIV.  of  the 
Judicature  Act,  where  there  is  a  case  of  a  liqui- 
dated claim  being  sued  for. 

4187.  You  certainly  feel  that  the  counter  claim 
should  be  admitted  ? — I  think  it  a  great  injustice 
that  the  landlord  should  claim  in  full  the  rent 
from  the  tenant  without  allowing  what  is  due 
from  him  to  the  tenant. 

4188.  You  have  beeu  asked  respecting  the 
costs  of  distraint ;  and,  1  think^  in  reply  to  the 
Kight  Hon.  Chairman,  you  said  you  thought  a 
fee  should  be  fixed,  and  not  a  percentage  on 
the  levying  of  distress  ? — Yes,  I  think,  in  cases 
under  20  /.,  something  like  the  county-court  scale 
of  fees  on  summonses  should  be  allowed ;  that 
the  charges  should  be  limited  in  some  way,  and 
that  soiiicthing  like  the  scale  of  fees  allowed  in 
the  case  of  writs  should  be  adopted  where  the 
claim  was  above  20  /. 

4189.  I  believe  there  is  no  law  regulating 
costs  for  the  levying  of  distress  after  it  exceeds 
20  /.  ? — None  whatever ;  it  is  a  mere  matter  of 
custom. 

4190.  And  that  custom  is  to  charge  about  five 

{)er  cent,  upon  the  amount  levied  ? — Yes,  for  the 
evy.  That  rule  works  very  hardly,  because,  in 
a  case  of  20  /.,  it  might  scarcely  pay,  and 
in  another  case  it  would  very  much  over-pay  the 
agent.  It  depends  very  much  upon  where  the 
tenant  lives ;  if  you  have  to  send  a  man,  say 
10  or  15  miles,  something  more  ought  to  be  paid 
than  if  a  man  lived  next  door,  and  you  haa  no 
trouble  of  going  far  afield. 

4191.  We  have  had  a  case  before  us  where 
the  amount  distrained  for  was  upwards  of  1,000/., 
and  the  sum  of  54  /.  was  charged  for  the  levy ; 
you  would  think  that  excessive,  would  you  not  ? 
— I  think  it  is.  The  costs  of  a  writ  are  laid  down 
for  sums  over  20  /. ;  where  it  is  simply  a  contract 
debt,  they  would  not  be  more  than  21.  \0  s.  or 
three  guineas,  and  there  would  be  something  to 
pay  out  of  pocket  in  that  case. 

Sir  Massey  Lopa, 

4192.  I  did  not  quite  understand  what  you 
said  with  regard  to  the  counter  claim  that  a 
tenant  might  have ;  did  you  say  that  the  land- 
lord puts  in  a  distress  for  rent  and  pays  the 
counter  claim  afterwards? — I  will  give  you  a 
hypothetical  case.  A  tenant  might  owe  his 
landlord  80  /.  fur  rent,  and  the  landlord  might 
owe  the  tenant,  on  a  common«law  contract  debt, 
60/.  for  goods  supplied  or  for  uuexhausted  im» 
provements. 

4193.  Ihe    landlorj,  for  it   is  just  the  same 


Sir  Massey  Zopei— continued, 
thing,  puts  in  a  distress,  and  it  would  be  the  same 
if  he  turned  out  his  tenant  at  the  same  time,  but 
whatever  goods  there  may  be  on  the  farm  re- 
main there ;  they  are  not  taken  away  from  the 
tenant ;  if  he  was  ejected  at  the  same  time,  that 
would  be  a  different  thing? — The  hardship,  I 
think,  to  the  tenant,  is  that  there  may  be 
practically  nothing  owing  to  the  landlord  what- 
ever. There  may  be  a  set-off  within  a  pound  or 
two,  and  yet  the  landlord  has  power,  if  he  chooses 
to  exercise  it,  of  recovering  or  putting  the  tenant 
to  the  expense  of  distress,  although  there  may  be 
nothing  due  to  the  landlord. 

4194.  But  that  is  a  hypothetical  case  alto- 
gether ;  the  landlord  may  have  a  year's  rent  due 
to  him,  but  there  may  be  nothing  due  firom  the 
landlord  to  the  tenant  ? — Of  course  that  is  the 
common  case  that  the  landlord  owes  nothing  to 
the  tenant. 

4195.  So  that  there  is  nothing  of  the  quid  pro 
^uo,at  all  events,  in  an  ordinarjr  case  ? — No,  there 
IS  no  counter  claim,  of  course.,  if  the  landlord  owes 
the  tenant  nothing. 

4196.  In  the  case  to  which  Mr.  Duckham 
referred,  I  understand  there  was  a  counter  claim 
upon  the  part  of  the  tenant  for  goods  supplied, 
or  something  of  that  sort;  acts  of  husbandry 
would  not  come  in  unless  he  was  ejected  ? — In 
that  case  there  were  acts  of  husbandry,  as  the 
tenant  had  left  the  farm.  I  think  I  can  give 
another  case  in  point,  a  case  which  1  settled 
between  a  landlord  and  a  tenaKit  a  few  days  ago. 
Nominally  what  was  due  to  the  landlord  was  140  /., 
the  amount  actually  due  to  him  was  107  /.  But 
he  could  have  actually  distrained  for  the  full 
value,  and  proceeded  to  sell ;  and  of  course  the 
tenant's  claim  might  have  been  much  more  than 
that. 

4197.  What  was  it  that  made  up  the  difference 
between  the  107  /.  and  the  140  /.  ?— The  deduc- 
tions which  the  tenant  had  to  make  from  the  rent 
for  money  expended  on  behalf  of  the  landlord ; 
it  was  a  payment  for  buildings  and  various  things 
which  the  tenant  had  no  right  to  deduct  from  the 
rent ;  but,  of  course,  in  99  cases  out  of  100  a 
landlord  is  only  too  pleased  to  make  allowances 
when  he  gets  his  rent. 

Mr.  Durkham. 

4198.  The  case  which  you  had  told  me  of,  in 
reply  to  my  question  just  now,  related  to  a  tenant 
who  had  left  the  estate,  and  money  was  due  to 
the  tenant  under  a  special  arrangement  more 
than  sufficient  to  pay  the  rent  due  to  the  land- 
lord ?— Yes. 

4199.  And  the  landlord  would  not  allow  it,  but 
distrained  for  the  amount  due,  and  the  conse- 
quence was  that  the  tenant  had  to  recover  by 
action  at  law  ? — That  was  so. 

Chairman. 

4200.  While  the  landlord  was  able  to  distrain? 
— The  landlord  did  distrain,  although  we  said 
there  was  nothing  due  to  him ;  and  as  the  event 
turned  out,  by  his  paying  our  costs,  which  proved 
that  the  amount  he  distrained  for  was  not  due  to 
him. 

Colonel  Brisc. 

4201.  Is  a  solioitor  always  employed  in  the 
levy  of  a  distress  for  rent  i — Most  frequently 
not.  ^^ 
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4202.  Does  not  it  make  a  great  difference  in  use  in  the  appraisement  at  all ;  in  the  majority  of 
the  expense  ? — None  whatever  ;  I  should  say  in  cases  it  is  no  ^alue  whatever.  The  only  case 
one  case  which  I  mentioned^  where  four  guineas  where  it  would  be  of  value  would  be  "where  the 
was  charged^  or  rather  less,  a  solicitor  was  not  tenant  wished  to  take  to  the  goods  at  a  valua- 
charged  for ;  but  in  the  case  where  something  tion  ;  but  as  a  rule  he  never  does  so,  because  if 
a  great  deal  less  than  10  per  cent  was  charged  a  the  tenant  cannot  find  the  whole  of  the  nionejr, 
solicitor  was  employed.  the  landlord  sells  and  gets  what  the  goods  will 

4203.  If  an  agent  puts  in  a  distress,  who  gets  realise. 

the  levy  monejr  ? — The  agent  generally  gets  it.  4206.  Or  his  friends  might  be  inclined  to  re- 

As  a  rule,  I  think,  the  practice  in  the  country  is  plevy  ;    they  might  be  inclined  to  take  to  the 

to  employ  an  auctioneer  to  levy,  and  he  then  goods? — I  cannot  remember  a  case  where   an 

receives  the  money  for  levving,  and  also  for  dis-  appraisement  was  of  any  practical  use. 

training  and  selling  altogether;  I  levy  sometimes,  ivyr     »/         h       4* 

and  sometimes  not.  ^^'  Ulenner/iassett. 

4207.  Your  point  is  this,  that  the  law  of  dis- 

Mr.  Heneage.  tv^^^  is  an    exception  to  the   general  rule    as 

4204.  The  auctioneers,  as  a  rule,  are  land  established  by  the  iludicature  Act,  inasmuch  as 
valuers,  are  they  not? — Yes.  although  the  tenant  may  have  a  claim  upon  the 

landlora,  he  has  no  right  of  set-off? — That  is  so. 

Mr.  Biddell.  4208.  In  that  respect,  the  law  of  distress  is  an 

4205.  Do  you  think  that  the  apprusement  exception  from  the  law  which  regulates  other 
might  be  avoided ;  do  you  see  any  practical  good  debts? — Yes;  the  present  law  seems  con  tra- 
in it  ? — I  see  no  practical  good  in  it ;  I  see  no  dictory. 


0.82.  --       B  B  r^  T 
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The  Bight  Honourable  G.  J.  GOSCHEN,  in  the  Chair. 


Sir  Henrt  James,  a  Member  of  the  House  ;  Examined. 


Chairman. 

4209.  You  are  the  Attorney  General  for  Eng- 
land?—Yes. 

4210.  Have  you  had  an  opportunity  of  riving 
some  attention  to  the  law  of  distress? — ^Gene- 
rally, in  the  course  of  my  professional  practice,  and 
as  an  interesting  subject,  but  I  have  not  had  any 
particular  opportunity  of  attending  to  it. 

4211.  In  the  course  of  your  professional  ex- 
perience, have  you  had  cases  before  you  in  rela- 
tion to  urban  as  well  as  rural  distress  ? — I  think 
I  may  say  my  experience  has  been  almost  ex- 
clusively as  regards  urban  cases ;  in  my  early 
professional  life  numerous  cases  of  distress,  gene- 
rally in  London,  came  before  me.  At  the  time 
of  the  Committee  which  sat  on  the  Law  of 
Hypothec,  the  late  Lord  Airlie  asked  me  to  give 
evideBce,  and  I  went  pretty  fully  into  the  matter, 
and  I  thought  then  that  there  certainly  was  a  very 
great  amount  of  hardship  in  the  proceedings  in 
urban  districts  to  which  I  referred  in  my  evi- 
dence. 

4212.  Could  you  state  the  general  effect  of 
that  evidence  to  us  ? — I  mentioned  the  hardships 
that  resulted  in  relation  to  persons  of  compara- 
tively poor  position,  whose  goods  were  seized  for 
rent.  Then,  as  the  Committee  will  be  aware, 
there  are  certain  formalities  to  be  gone  through 
when  the  right  of  distress  was  given  to  the  land- 
lord, as  distinguished  from  the  right  of  pledge. 
An  appraisement  has  to  take  place  by  a  sworn 
broker,  and  a  sale  has  to  take  place  after  a  cer- 
tain time ;  and  certainly  in  small  sales,  that  is  to 
say,  where  the  rent  is  small,  there  is  often  great 
abuse,  and  also  extortion.  The  appraisers  ap- 
praise exceedingly  low,  and  then  sometimes  sell 
the  goods  to  their  friends,  and  no  doubt  instance 
after  instance  came  before  the  courts  where  per- 
sons who  were  poor  had  their  homes  virtually 
destroyed  when  the  distress  went  in,  and  we  con- 
stantly found  them  suffering  very  much  from  the 
abuse  of  the  system  that  t£en  existed.  That  is 
confined  entirely,  so  far  as  my  experience  is  con- 
cerned, to  urban  cases ;  I  have  not  known  it  to 
occur  in  cases  of  rural  distress,  because  those 
cases  have  not  come  before  me. 


CAatrman— continued. 

4213.  At  present,  then,  we  will  consider  that 
we  are  discussing  the  urban  case ;  will  you  state 
generally  the  law  upon  that  subject  ? — The  law 
IS  the  same ;  it  may  be  applicable  to  different 
subjects,  but  the  law  is  the  same  as  regards 
urban  distress  as  it  would  be  in  the  case  of 
agricultural  holdings ;  of  course,  the  rules  with 
regard  to  growing  crops,  and  so  on,  would  not 
apply  to  urban  cases,  but  all  the  common  law, 
and  the  statutes,  so  far  as  I  know,  are  entirely 
the  same.  I  have  read  the  evidence  that  was 
given  before  this  Committee  hj  Mr.  Waugh,  and 
so  far  as  I  can  see,  that  evidence  is  a  correct 
statement  of  the  law  upon  the  subject.  There 
are  one  or  two  matters  in  which  J  do  not  quite 
agree  with  hira,  but  he  has  treated  the  law  quite 
correctly,  and  I  think  that  you  can  rely  upon  his 
statement  of  the  law. 

4214.  In  what  point  did  you  not  quite  agree 
with  him? — It  was  not  in  relation  to  the  law 
upon  the  subject,  but  he  draws  a  distinction  I 
see,  in  his  answer  to  Question  41,  between  the 
landlord  and  the  ordinary  creditor;  and  in 
answer  also  to  Question  42,  he  draws  the  dis- 
tinction that  a  landlord  can  only  require  his  rent 
at  fixed  periods,  whereas  the  other  creditor  can 
come  in  at  any  time  and  demand  payment.  I 
think  that  is  not  quite  a  correct  statement, 
because,  although  in  one  sense  it  is  true,  yet  of 
course  the  creditor  can  only  come  in  at  the  time 
that  his  debt  is  due,  and  if  he  agrees  to  receive 
payment,  say,  on  a  bond  at  the  end  of  every 
three  months  or  six  months,  the  creditor  cannot 
come  in  de  die  in  diem  and  demand  the  money ; 
he  can  only  come  in  at  the  end  of  the  time  agreed 
upon.  If  a  landlord,  having  a  weekly  tenant, 
agrees  that  the  rent  shall  be  paid  every  three 
weeks  or  six  weeks,  directly  tne  rent  becomes 
due  he  can  come  in  and  demand  his  rent.  The 
ordinary  tradesman  who  agrees  to  sell  and  con* 
tracts  not  to  send  in  his  bill  until  Christmas,  can- 
not come  in  until  the  time  of  credit  has  expired* 
I  think,  therefore,  that  whilst  in  one  sense  it  is 
true  that  the  landlord  cannot  come  in  de  die  in 
diem  no  more  than  can  any  other  creditor,  if  he 
has  contracted  to  be  paid  at  a  certain  time. 

4216.  Whenever 
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Sir  H.  Jahes,  h.p. 


\^Co7Uinued. 


Chairman — continued. 

4215.  Whenever  anj  dealing  takes  place  upon 
credit,  the  creditor  is  precisely  in  the  same 
position  as  the  landlord,  is  he  not  ? — Yes,  in  Uie 
sense  I  have  indicated. 

4216.  He  can  onlj  come  in  when  the  debt 
falls  due? — Naturally.  Take  the  case  that  I 
have  mentioned  of  a  weekly  tenancy,  the  landlord 
has  his  right  accruing  at  the  end  of  every 
Saturday  night,  and  he  may  demand  his  rent, 
and  may  distrain  every  week;  it  is  only  an 
accident  that  he  gives  three  montiis  or  six  months, 
or  whatever  the  time  may  be  for  the  payment  of 
the  rent. 

4217.  Where  the  rent  is  paid*  quarterly,  in 
that  case  the  shopkeepers  or  the  traders  who  sell 
for  cash  would  be  able  to  come  in  before  the 
landlord;  but  if  they  sold  on  credit,  they  would 
be  precisely  in  the  same  position  as  the  landlord? 
— Certainly.  We  have  constantly  cases  occurring, 
as  Members  of  the  Committee  will  be  aware, 
where  according  to  custom  trade  goods  are  sold 
to  be  paid  for  by  a  bill  at  the  second  month 
or  the  last  Saturday  or  the  last  Monday  in  the 
subsequent  month.  There  are  many  rales  in 
different  trades.  When  a  manufacturer  delivers 
his  goods,  he  cannot  claim  his  money  until  that 
period  has  arrived,  and  then  he  can  only  obtain 
It  by  a  bill,  if  the  custom  is  to  pay  by  a  bill  of 
exchange  and  not  to  pay  in  money. 

4218.  Are  there  any  other  points  on  that  evi- 
dence on  which  you  can  make  any  observation  to 
the  Committee  ?— Not  very  much  as  differing 
from  it.     I  think,  perhaps,  I  might  state  very 

fenerally  what  I  have  always  understood  the 
iaw  of  Distress  to  be.  Our  Law  of  Distress 
sprang,  no  doubt,  from  our  feudal  tenure,  and  so 
became  engrafted  in  our  common  law ;  but  it  is 
really  an  imitation  of  the  old  Roman  law,  by 
which  the  lord  of  the  soil  could  take  posses- 
sion in  default  of  obligations  being  fulfilled. 
The  great  difference  was,  that  in  cases  under  the 
Boman  law  it  amounted  to  a  forfeiture,  whereas 
in  our  law  it  only  amounted  to  a  pledge,  and  the 
goods  that  were  seized  were  held  as  a  pledge  to 
compel  the  performance  of  the  obligation  of  the 
tenant ;  it  was  a  mitigation,  no  doubt,  of  the 
right  of  forfeiture  that  existed  in  the  Koman 
law.  As  has  been  stated  to  the  Committee,  until 
comparatively  recent  time,  until  the  Statute  of 
William  and  Mary,  there  was  no  power  of  sale 
at  all,  it  was  only  a  power  of  holding  the  tenant 
to  the  performance  of  his  obligation.  Of  course 
there  have  been  many  extensions  of  our  law,  as 
for  instance,  I  think,  in  the  4th  of  George  II. 
there  was  power  to  distrain  riven  for  all  kinds  of 
rents  which  had  not  existed  before.  In  olden 
times  there  was  no  power  of  distress  at  common 
law  for  rent  seek,  but  all  those  exceptions  were 
by  the  Statute  of  George  IL  done  away  with, 
and  the  power  of  distress  was  given.  I  do  not 
know  that  I  could  add  much  except  in  answer  to 
any  question  that  you  may  be  good  enough  to 
put  to  me  to  the  general  statement  of  the  law  as 
given  by  Mr.  Waugh.  I  think  if  the  Committee 
wish  to  refer  to  any  question  on  the  law  of  dis- 
tress, they  will  find  the  law  correctly  stated  in 
the  recent  edition  of  Woodfall's  "  Landlord  and 
Tenant." 

4219.  Are  there  any  amendments  of  the  law 
0.82. 


Chairman— continued. 

which  you  would  sug^st? — I  hope  the  Com- 
mittee will  excuse  me  irora  ^oing  into  the  general 
Juestion  as  to  the  desirability  of  maintaining 
istress.  I  think  it  is  such  a  very  broad  question, 
that  I  do  not  think  I  could  assist  the  Committee 
very  much  upon  that  point.  I  know  that  very 
different  views  are  held  upon  the  subject  by 
different  persons,  and  I  should  not  like  to  usurp 
the  functions  of  the  Committee  in  suggesting  any 
alteration ;  I  would,  on  a  matter  of  detail,  say 
that  it  seems  to  me  that  the  limitation  of  six 
years'  right  to  recover  rent  is  too  long  a  time. 
The  tendency  of  all  legislation  in  almost  all 
matters  has  been  lately  to  lessen  the  period  of 
limitation,  but  that,  of  course,  is  a  matter  cf 
policy  for  the  Committee  to  determine.  I  may 
mention  one  matter  on  which  a  question  was 
asked  in  the  House  of  Commons,  which  I  had  to 
answer,  and  which  certainly  does  present  circum- 
Btances  of  very  great  haraship ;  I  am  speaking 
of  the  right  to  levy  upon  the  eoods  of  third  per- 
sons. Of  course  it  has  been  brought  before  the 
Committee  that  the  Lodgers'  Act  of  1871  got 
rid  of  the  hardship  that  was  inflicted  upon 
lodgers,but  still  there  remains  the  power  to  levy 
in  cases  of  agistment,  where  the  tenant  has  taken 
in  the  goo£  of  a  person  to  agist.  That  is 
rather  an  exception  from  the  rule  that,  where 
articles  have  been  taken  in  for  purposes  of  trade, 
they  shall  not  be  liable  to  seizure,  because  their 
agistment  may  be  a  trade  that  a  person  holding 
land  may  carry  on ;  it  is  an  approximate  trade 
at  any  rate,  out  I  believe  the  origin  of  it  was 
that  a  tenant  should  not  evade  the  liabilitv  of 
distress  to  the  landlord  by  working  his  iurm 
with  other  people's  goods.  I  believe  that  was  the 
reason  why,  in  agisting  or  taking  in  cattle,  the 
liability  tor  distress  remains;  whereas  goods 
taken  in  in  the  course  of  a  person's  ordinary 
trade  are  not  liable  to  distress.  But  the  case 
that  I  am  immediately  referring  to  was  one  in 
which  a  question  was  asked  in  the  House  of 
Commons,  that  is,  where  the  goods  had  escaped 
from  one  person's  land  to  another's  ;  I  believe 
the  law  is,  that  that  liability  depends  upon  the 
defect  of  the  fences,  and  the  neeligence  of  the 
person  who  has  to  maintain  the  lences  between 
the  two  lands  upon  which  there  are  two  rights  of 
property.  For  instance,  if  cattle  are  on  the  land 
of  A,  and  it  is  the  duty  of  A  to  maintain  the 
fence  betAveen  his  land  and  that  of  B,  and  the 
cattle,  through  the  defect  in  the  fence,  strays  upon 
B's  land,  B's  landlord  may  take  A's  cattle.  It 
certainly  is  giving  to  the  landlord  of  B  an  immense 
advantage  that  he  may  take  somebody  else's 
cattle  because  there  has  been  a  neglect  in  keep- 
ing up  one  hurdle,  or  something  of  that  kind,  as 
between  the  lands  of  two  persons  ;  and  of  course 
it  becomes  a  double  hardship  where  the  cattle 
that  were  on  the  land  of  A  were  not  A's  cattle 
at  all,  but  were  the  cattle  of  C,  and  through  A 
not  keeping  up  the  fence,  and  the  cattle  going 
upon  the  land  of  B,  the  landlord  of  B  might  take 
C's  cattle.  It  is  not  a  matter  which  occurs  very 
frequently,  but  it  was  mentioned  in  the  House 
of  Commons,  and  I  had  to  reply  to  it. 

4220.  To  go  to  the  urban  case  and  to  your  own 

professional  experience,  have  you  seen  actual 

cases  of  great  hardship  ? — Yes,  of  great  hardship. 

B  B  2  4221.  Coul4 
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[^Contintied. 


CAatrman-^continued. 

4221.  Could  you  specify  generally  any  case  ? — 
Perhaps  I  may  be  allowed  to  point  out  this,  that 
wherever  the  hardship  exists  the  worst  of  it  is 
that  the  effect  of  the  hardship  does  not  fall  upon 
the  person  who  commits  it.  The  landlord  is  bound 
to  employ  fair  and  sworn  appraisers.  I  am  not 
quite  sure  whether  he  is  not  limited  even  to  a  cer- 
tain class  of  appraisers,  but  at  any  rate  he  can  only 
take  a  certain  class  of  people.  I  will  not  say  that 
they  are  not  respectable  men,  but  it  is  a  disagree- 
able work  to  perform,  and  you  are  therefore 
driven  to  a  certain  class  of  men,  and  if  they  com- 
mit this  hardship,  and  we  generally  find  that  they 
are  the  parties  who  do  it,  an  action  is  always 
brought  against  the  landlord.  The  landlord 
toay  be  perfectly  free  from  any  approach  to  mis- 
conduct, and  he  may  have  done  his  best  to  cause 
the  distress  to  be  properly  levied;  but  he  becomes 
Uable  for  the  irregularities  of  liiose  who  do  the 
damage,  and  no  one,  except  under  exceptional 
circumstances,  would  think  of  bringing  an  action 
againsl  the  bailiff  who  performs  the  act  of  mis- 
conduct. 

4222.  The  landlord  is  responsible,  is  he  not,  in 
certain  cases,  for  the  acts  of  the  bailiffs  ? — Yes, 
he  would  certainly  be  liable  for  the  bailiff's  acts, 
and  if  any  act  of  misconduct  amounting  to  an 
irregularity,  which  gives  a  right  of  action,  is  com- 
mitted, the  landlord  becomes  answerable  for  that 
act  of  irregularity.  I  may  mention  that  originally, 
before  the  Act  of  George  II.,  any  act  of 
irregularity  made  the  distress  void  ab  initio^  and 
the  persons  who  had  entered  were  r^i^rded  as 
trespassers,  as  if  they  had  no  right  to  distrain  at 
all;  out  by  that  statute  that  view  was  got  rid  of, 
and  the  right  of  action  remains  only  to  the  extent 
of  the  damage  occasioned  by  the  irregularity,  but 
for  that  the  landlord  is  liable. 

4223.  Have  you  seen  cases  yourself  where  a 
landlord  has  been  made  liable,  and  where  judg- 
ment has  been  given  against  him  ? — Frequently. 
In  fact,  I  scarcely  recollect  a  case  (it  is  very  ex- 
ceptional indeed)  where  the  action  would  be  en- 
tertained against  any  bailiff  alone,  but  sometimes 
the  landlord  and  the  bailiff  are  joined  in  the 
action ;  but,  as  a  rule,  the  tenant  always  sues 
the  landlord,  and  says,  *'  You  are  answerable  for 
the  act  of  your  agent,  who  came  in  to  levy  my 
distress." 

4224.  All  those  were,  I  presume,  in  cases  of 
low  rents  ? — Yes ;  I  must  say  that,  in  my  ex- 
perience of  later  years,  I  have  seen  comparatively 
little  of  those  tnings,  having  passed  away  from 
that  portion  of  the  profession ;  but  I  think  I  may 
say  now  that  distresses  for  rent  seldom  occur 
where  there  is  a  considerable  holding.  In  urban 
cases  where  the  rent  is  high,  you  do  not  get  dis- 
tresses for  rent,  or  at  any  rate,  if  you  do,  they  are 
-ao  conducted  that  there  is  scarcely  any  cause  to 
complain  of  irregularity.  If  there  was  a  distress 
put  into  a  house  of  which  the  rent  was  high,  the 
bailiffs  would  know  that  their  conduct  would  be 
subject  to  observation  probably  by  the  solicitor 
of  the  tenant,  or  somebody  of  that  sort,  and  they 
would  be  much  more  careful  not  to  commit  a 
wrong,  because  really  tliey  have  not  an  opportu- 
nity to  commit  it.  It  is  where  they  know  that 
there  is  no  one  to  defend  the  poorer  class  of  ten- 
ants that  they  do  commit  these  wrongs,  and  great 
wrongs  they  are  without  doubt. 


CAoimian— continued. 

4225.  "When  you  speak  of  low  rents,  could  you 
define  that  at  all ;  do  you  mean  below  20  /.  or 
30  /.?  —  So  far  as  I  recollect,  the  rents  were  very 
frequently  paid  weekly ;  rents  varying  perhaps 
from  5  s.  and  upwards,  or  something  of  that  kind, 
but  certainly  I  should  think  that  the  bulk  of  the 
evil  is  committed  where  the  rent  is  below  50  L  a 
year.  The  Committee  will  understand  that  I 
am  speaking  entirely  of  urban  cases  now ;  I  ami 
not  speaking  of  rural  cases ;  I  do  not  think  that 
rural  cases  are  very  often  brought  into  court.  I 
do  not  think,  as  regards  the  agricultural  districts, 
that  we  have  had  many  cases  of  that  kind  before 
our  courts. 

4226.  But  as  regards  the  urban  part  of  the 
case,  they  frequently  come  before  the  courts? — 
So  far  as  my  recollection  goes,  at  the  time  when 
I  had  occasion  to  know  them,  they  were  con- 
stantly before  our  courts,  and  there  were  a  class 
of  attorneys  who  were  always  looking  out  for 
tenants  to  bring  those  actions,  and  certainly  they 
did  produce  proof  of  a  great  amount  of  hardship 
upon  the  tenants. 

4227.  SuflScient  to  have  made  an  impression 
upon  your  mind  which  has  remained  there? — 
Yes ;  it  was  very  vivid  at  the  time  when  I  gave 
my  evidence  before  Lord  Airlie's  Committee 
upon  the  law  of  hypothec,  more  vivid  than  it  is 
now. 

4228.  In  what  year  was  that  ?— It  was  1870 
or  1871,  I  think. 

4229.  Could  you  describe  a  little  more  fully 
the  kind  of  abuse  and  hardship  upon  the  tenant  ? 
— The  abuse  generally  arose  in  this  way,  that  a 
distress  was  issued  for  a  certain  amount,  and,  of 
course,  it  being  left  to  the  bailiff  to  seize  some 
sufficiency  of  goods  to  meet  the  amount  dis- 
trained for,  if  he  seized  for  an  excessive  amount* 
an  action  would  lie,  as  for  instance,  if  he  levied 
for  10/.  and  he  seized  200  Z.  worA  of  goods, 
that  would  be  so  absurdly  in  excess,  that  he 
could  not  have  been  acting  in  good  faith  in 
seizing  such  an  amount.  But  at  the  same  time 
the  matter  was  left  at  large.  He  would  say  that 
his  duty  was  to  seize  enough,  and  yet  there  was 
nothing  to  bind  him  as  to  the  amount  he  should 
seize  for.  If  he  found,  as  he  might  find,  that  he 
had  made  an  error  in  judgment  and  seized  too 
much,  it  would  be  for  his  benefit  to  get  those 
goods  sold  cheaply,  in  order  to  show  that  he  had 
not  seized  an  excessive  value  ofj:oods.  That 
would  be  one  source  of  evil.  Then  the  ap- 
praisers were  called  in,  and  they  would  say,  we 
have  to  sell  the  goods  at  the  value  at  which 
persons  are  likely  to  buy  them.  They  are  to  be 
sold  by  auction,  and  we  have  to  appraise  their 
value,  and  we  will  appraise  them  very  low  indeed, 
and  then  we  will  inform  our  friends  that  those 
goods  are  to  be  sold.  And  they  would  be  bought 
at  an  amount  ihat  would  uphold  the  appraise- 
ment, and  the  result  would  be  that  the  appraise- 
ment would  confirm  the  sale,  and  the  sale  would 
confirm  the  appraisement  But  frequently  it 
was  found  that  the  appraisers  themselves  were 
taking  the  goods,  and  very  often  the  bailiffs 
bought  them.  Sometimes  they  bought  them  in 
their  own  names.  I  think  sometimes  it  was 
proved  that  directly  persons  bought  tiie  goods 
the^  handed  them  over  to  the  baififf  at  a  price 
which  was  for  the  benefit  of  every  one  concerned^ 
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except  the  tenant,  and  sometimes  the  landlord, 
and  the  goods  went  as  low  as  possible,  instead  of 
fetching  their  real  value. 

4230.  Are  those  proceedings  conducted  with- 
out the  superintendence  of  any  judicial  officer? — 
Quite  so,  without  any  judicial  officer.  The 
appraisers  are  persons  who  are  appointed  to  value 
the  goods  seized,  and  they  are  supposed  to  be  the 
protectors  of  the  tenant,  but  they  come  from  a 
class  of  people  in  whom  you  cannot  place  much 
confidence,  and  whose  object  is  very  often  that 
those  goods  shall  go  at  a  low  price. 

4231.  Do  you  know  bv  whom  they  are  ap- 
pointed ? — They  are  appointed  under  the  Statute 
2  William  and  Mary,  which  provides  that  where 
goods  are  distrained  for  rent  and  the  owner  shall 
not  have  replevied  within  five  days,  the  person 
distraining  shall  cause  the  goods  to  be  appraised 
by  two  appraisers,  and  after  their  appraisement 
may  sell  for  the  best  price  that  can  be  got 
towards  satisfaction  of  the  rent  and  charges. 
That  statute  required  the  appraisers  to  be  sworn 
on  lie  spot  by  a  sheriff,  under-sheriff,  or  constable ; 
but  the  Parish  Constables  Act  (1872)  provided 
that  from  and  after  the  24th  March  1872,  no 
oath  should  be  required  from  the  appraisers. 
It  would  seem  that  thev  need  not  be  professional 
appraisers,  although  they  must  be  reasonably 
competent,  for  it  has  been  held  that  the  Statute 
of  Westminster,  which  enacts  that  "no  distress 
shall  be  taken  but  by  bailiffs  sworn  and  known," 
does  not  apply  to  a  distress  for  rent.  They 
are  bound  to  make  an  inventory,  and  the  ap* 
praisement  must  be  written  upon  the  inventory ; 
but  they  are  nominated,  generally  speaking,  by 
the  brokers  as  a  matter  of  practice. 

4232.  The  brokers  are  a  special  class,  are  they 
not  ? — ^Yes.  They  are  very  much  of  the  same 
class  as  the  men  from  whom  you  take  the  minor 
sheriff  officers. 

4233.  Do  you  feel  at  liberty  to  make  any  sug- 
gestion with  regard  to  this  particular  part  of  the 
case ;  would  you  consider  that  it  would  be  ad- 
visable that  tnose  proceedings  should  be  carried 
out  more  directly  under  the  supervision  of  an 
officer  of  the  court  ? — It  is  very  difficult  to  say ; 
I  assume  that  urban  distress  (whatever  is  done 
with  agricultural  distress)  will  be  permanent; 
and  my  impression  is  that  it  would  be  better  to 
make  it  more  directly  under  the  direction  of  the 
county  court  officials  in  each  district.  I  think 
that  injustice  mi^ht  be  oflen  stopped  by  allow- 
ing some  very  plam  and  simple  proceeding  to  be 
tSen  in  the  county  court,  which  would  not  be  a 
suit,  but  would  still  remain  a  process  of  distress, 
and  then  let  the  bailiff  of  the  county  court  be 
answerable  for  the  proceedings  that  should  be 
taken  under  that  distress.  I  have  not  worked  out 
the  matter  in  detail,  but  on  general  principles  I 
should  prefer  it  should  be  less  at  large  than  it 
is  at  present. 

4234.  Would  you  say  that  the  abuses  which 
have  occurred  have  occurred  rather  from  the 
action  of  the  law  than  from  the  want  of  precau- 
tions with  which  proceedings  taken  under  the 
law  are  surrounded  ?— From  both.  So  far  as  the 
action  of  the  law  is  concerned  in  allowing  a  class 
of  persons  who  are  irresponsible,  or  who  are  only 
rendered  responsible  by  an  action  against  the 
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landlord,  so  far,  of  course,  the  law  is  answerable 
for  it.  Then  within  the  law,  no  doubt,  these 
persons,  in  conseauence  partly  of  the  class  from 
whom  they  are  taken,  ana  the  direct  interest  that 
they  have  in  getting  the  goods  to  be  sold  at  a 
low  price,  have  acted  without  regard  to  their  duty. 

4235.  Would  you  feel  at  liberty  to  say  whether 
y6u  consider  that  the  law  itself,  as  regards  urban 
property,  is  oppressive  ;  whether,  apart  from  the 
question  of  the  abuse  of  the  law,  the  right  of  the 
landlord  to  distrain  according  to  the  provisions 
of  the  law  is  in  itself  oppressive? — That  is  a 
broad  question  which,  I  presume,  the  Committee 
are  considering.  There  is  very  mudi  to  be  said 
on  both  sides.  When  one  listens  to  debates  in  the 
the  House,  one  comes  to  that  conclusion.  I  would 
prefer  myself  not  entering  into  that  very  vexed 
question  of  political  and  social  economy.  Of 
course,  it  is  a  great  benefit  to  the  landlord  to  have 
the  means  of  collection ;  and,  on  the  other  hand,  it 
is  in  one  sense  a  benefit  to  the  tenant  that  he  gets 
a  certain  credit  given  to  him  ;  and  yet  it  may  be 
a  ^eat  hardship  to  the  tenant  to  have  his  goods 
taken  from  him,  and  it  may  be  a  great  hardship 
to  the  other  creditors  that  the  landlord  should  be 
preferred.  But  this  is,  as  I  take  it,  to  be  viewed 
as  a  balance  of  advantages  and  disadvantages ; 
and,  considering  the  extreme  length  of  time  that 
the  law  of  distress  has  existed,  and  that  persons 
have  been  willing  to  become  tenants  under  that 
law,  I  should  not  say  that  it  was  a  startling 
amount  of  injustice  which  would  shock  public 
feeling  to  retain  the  law. 

4236.  It  has  been  suggested  in  evidence  that 
the  abolition  of  the  law  might  have  the  effect 
either  of  raising  the  rents  on  account  of  the 
ereater  want  of  security  to  the  landlords,  or  of 
diminishing  the  amount  of  capital  which  would  be 

Sut  into  dwellings  for  artisans,  that  it  would 
iminish  in  fact  the  security  to  the  landlords,  and 
consequently  either  diminish  the  supply  or  make 
them  charge  a  higher  price.  Would  you  consider 
that  there  was  something  in  that  argument  ? — As 
I  said,  I  think  these  matters  must  be  weighed. 
On  the  other  hand,  in  answer  to  that,  it  may  be 
said  that  it  would  make  a  landlord  more  careful 
in  inquiring  as  to  his  tenants,  and  that  therefore 
he  would  possibly  obtain  from  that  cause  a  greater 
amount  oi  security ;  but  I  think,  on  all  these 
questions,  the  Committee  is  more  capable  of  judg- 
ing than  I  am.  At  one  time  I  held  a  view  rather 
in  favour  of  the  abolition  of  the  law  in  conse- 
quence of  the  abuses  which  I  had  seen  to  exist  in 
the  urban  districts,  but  there  was  a  speech  made 
by  Mr.  Leeman,  the  late  Member  for  York,  a 
man  who  had  great  practical  experience,  which 
set  me  thinking  whether  there  was  not  a  good 
deal  to  be  said  on  the  other  side  for  the  main- 
tenance of  the  law  of  distress. 

4237.  I  am  speaking  now,  not  of  the  urban 
part  of  the  case,  but  of  the  general  law ;  have 
you  considered  it  from  the  point  of  view  of 
mortgagors  and  mortgagees  ?  —  Yes,  and  if  I 
recollect  rightly  I  gave  some  evidence  before 
Lord  Airlie's  Committee  to  the  effect  that  I 
did  not  think  that  a  mortgagee  looks  very  much 
to  the  power  of  distress  for  rent.  I  think  he 
looks  to  the  power  of  foreclosure,  or  to  what  is 
the  capital  value  of  4^he  estate,  more  than  he 
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looks  to  the  power  of  distress  upon  the  tenant. 
When  he  advances  money  upon  mortgage^  which 
is  generally  a  substantial  transaction,  he  does 
not  always  calculate  upon  the  rent  for  the  land ; 
he  does  not  look  to  the  tenant  over  whom  he  has 
no  power  of  control ;  I  think  he  looks  to  the 
capital  value  of  the  land  more  than  he  does  to 
the  amount  of  the  rent  over  which  he  may  haVe 
a  distress  warrant.  I  think  he  looks  for  the 
payment  of  his  interest  to  the  covenants,  and  to 
the  right  of  foreclosure  if  failure  occurs. 

4238.  We  have  had  some  evidence  upon  that 
point,  some  witnesses  expressing  the  opinion  that 
it  would  diminish  the  security,  and  that  mort- 
gagees would  raise  the  rate  of  interest  in  con- 
sequence. I  gather  that  that  would  not  be  your 
opmion,  so  far  as  you  have  been  able  to  judge  ? — 
I  should  think  not,  but  that  is  a  matter  upon 
which  gentlemen  who  are  solicitors  would  be 
more  capable  of  forming  an  opinion  than  I  am ; 
but  so  far  as  I  can  judge,  I  do  not  think  that  a 
mortgagee  looks  to  anything  but  the  covenants 
by  the  mortgagor  to  pay  interest  and  to  the 
rieht  of  foreclosure.  He  could  ask  a  surveyor 
what  is  the  value  of  this  land  at  so  many  years' 

!>urcha8e  ?    That  is  the  way  in  which  he  would 
ook  at  it 

4239.  Has  the  stock-in-trade  of  a  trader  ever 
been  liable  to  the  law  of  distress? — Beasts  at 

Slough  were  always  excepted,  unless  there  was 
efault  in  the  other  power  of  distress,  that  is  to 
^7>  ^o  goods  to  distrain  upon.  If  goods  are  sent 
for  the  purpose  of  being  worked  upon  in  a  shop, 
for  instance,  watches  sent  to  a  watchmaker  to 
repair  are  not  liable  to  the  law  of  distress. 
There  is  a  nice  distinction,  if  I  recollect  rightly, 
between  the  effect  of  sending  a  horse  and  carriage 
to  livery  and  sending  them  simply  to  stand ;  but 
those  are  very  minute  distinctions,  and  the  broad 
statement  that  goods  sent  for  the  purpose  of  trade 
are  not  liable  is  the  more  correct  one. 

4240.  But  take  a  jeweller's  shop ;  if  he  has 
bought  goods  on  credit,  would  they  be  liable  to 
distress? — Certainly;  the^  are  his  goods,  and 
they  are  liable  to  distress  m  the  same  way  as  he 
can  sell  them;  he  has  possession  of  them,  and 
they  are  his  own  for  sale ;  he  can  put  them  into 
his  window  for  sale,  or  he  can  sell  them  across 
the  counter. 

4241.  Has  any  case  of  distress  for  rates  and 
taxes  been  brought  before  you  ? — Not  any  case 
of  distress.  In  Uie  Bills  of  Sale  Committee  we 
had  a  great  many  questions  put  as  to  whether  a 
bill  of  sale  should  prevail  against  parochial 
rates,  but  I  have  not  had  my  attention  called  to 
it  in  relation  to  the  law  of  distress. 

4242.  I  do  not  know  whether  you  would  wish 
to  make  any  remarks  with  reference  to  bills  of 
sale  in  connection  with  the  law  of  distress.  We 
have  had  some  evidence  upon  the  point  of  bills  of 
sale  being  put  in  force  as  equivalent  to  the  law 
of  distress  ? — The  evidence,  I  tiiink,  that  you 
have  had  is,  that  a  landlord  when  he  loses  his 
riffht  of  distress  will  obtain  an  equivalent  by 
tiding  a  bill  of  sale  over  the  goods. 

4243.  Then  an  ordinary  creditor  might  take  a 
bill  of  sale,  and  come  in  before  tiie  landlord? — 
So  he  can  now  if  the  rent  is  not  due ;  he  cannot 
if  the  rent  is  due ;  if  the  rent  is  not  due,  of  course 
the  bill  of  sale  prevails ;  I  may  say  that  we  had 


C%atrmaii— continued. 

an  equivalent  suggestion  made  in  the  Bills  of 
Sale  Committee;  that  is  to  say,  that  money 
lenders,  if,  as  we  are  endeavouring  to  do,  we  pre- 
vented their  having  any  prior  rights,  subject  to 
certain  conditions  under  bills  of  sale,  in  order  to 

f^et  rid  of  the  effect  of  legislation,  will  become 
andlords,  that  they  will  make  tlie  tenant  attorn 
to  them,  and  that  they  then  will  have  the  right 
of  distress,  when  in  truth  tlie  substance  of  the 
transaction  is  a  bill  of  sale. 

4244.  For  tlie  benefit  of  all  the  Members  of 
the  Committee,  will  you  explain  the  principle  of 
attornment? — Attornment,  as  I  understand,  is 
simply  that  the  tenant  acknowledges  to  the  land- 
lord tnat  he  is  the  tenant,  and  that  liie  landlord 
is  in  the  position  of  landlord. 

4245.  There  are  cases  in  mortage  where  that 
takes  place,  are  there  not?— les,  certainly; 
where  there  has  been  a  mortage,  and  the  mort- 
gagee would  have  the  ri^ht  of  possession,  instead 
of  absolutely  going  in  himself  m  his  own  person^ 
he  says  to  the  tenant  of  the  mortgagor,  ''  Are 
you  willing  to  attorn  ?"  and  on  the  tenant  sapng 
yes,  he  attorns  to  the  mortgagee,  and  the  position 
of  landlord  and  tenant  is  established  between 
them  from  that  time. 

4246.  There  are  objections  to  bills  of  sale,  are 
there  not,  which  are  much  stronger  than  thoee 
to  the  law  of  distress  ? — That  depends  very  much 
upon  whether  the  Bill  which  has  passed  through 
the  House  of  Commons,  and  which  is  now 
in  the  House  of  Lords,  becomes  law,  as  pro- 
bably it  will.  Under  that  Bill  we  are  seeking 
to  make  it  tlie  law  that  a  bill  of  sale  eliould  be 
void  as  against  creditors  (that  is  creditors  repre- 
sented by  trustees  in  bankruptcy),  if  given 
within  12  months  before  the  Act  of  Bankruptcy 
was  committed.  If  the  law  of  distress  is  to  re- 
maiu  as  it  is,  the  distress  would  prevail  against 
the  right  of  the  holder  of  a  bill  of  side,  certainly 
within  12  months.  As  I  understand  now,  if  a 
person  gives  a  bill  of  sale,  the  landlord's  right  of 
distress  remains  if  the  goods  remain  upon  the 
premises.  Although  the  assignee  of  the  bill  of 
sale  may  take  possession,  the  right  of  distress 
remains,  on  the  principle  that  fdl  that  is  upon 
the  land  (with  some  exceptions)  is  liable  to  dis- 
tress. One  point  which  I  understood  by  the 
evidence  given  before  vour  Committee  was,  that 
landlords  who  were  determined  to  have  their 
rights  as  against  other  creditors,  if  you  i^olished 
the  right  of  distress,  would  substitute  for  that  a 
right  under  a  bill  of  sale  which  would  come  into 
existence  for  that  purpose.  Of  course  a  bill  of 
sale,  when  this  legislation  has  come  into  effect^ 
will  still  exist  subject  to  what  we  propose,  that 
is  to  say,  that  bankruptcy  will  vitiate  a  bill  of 
sale,  if  the  bill  of  sale  be  given  within  12  months 
before  the  act  of  bankruptcy  is  committed. 

4247.  Unless  the  bill  of  sale  has  been  acted 
on  in  the  interval  ? — Acted  upon  to  the  extent  of 
removing  the  goods  into  the  actual  physical 
possession  of  the  assignee ;  but  if  they  are  on  the 
permises  in  the  apparent  ownership  of  the  assignor, 
a  bill  of  sale,  which  now,  since  the  year  1870,  re- 
mains ^ood  as  i^ainst  trustees  in  bankruptcy, 
would,  if  the  Bill  that  I  have  mentioned  comee 
into  operation,  not  be  good  as  against  the 
trustees  in  bankruptcy  i^er  tlie  expiration  of  12 
months  from  its    being  given,  but  during  the 
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12  months  it  would  be  good  against  the  general 
body  of  creditors.  The  reason  for  our  putting 
that  in  the  Bill  was  simply  tiat  bills  of  sale  are 
often  given  to  defeat  bankruptcy,  and  in  contem- 
plation of  bankruptcy,  and  we  thought  that  12 
months  was  the  proper  limit  during  which,  if  it 
had  been  given  in  contemplation  of  bankruptcy, 
bankruptcy  would  ensue. 

4248.  Under  that  arrangement,  would  not  the 
holder  of  a  bill  of  sale  a  fortnight  or  a  month 
before  the  bankruptcy,  if  he  was  in  conni- 
vance with  the  man  who  was  going  to  be- 
come a  bankrupt,  be  able  to  remove  tne  goods, 
and  to  become  the  owner  of  the  goods  under 
the  bill  of  sale,  and  so  frustrate  the  object 
of  the  Act  ? — Yes,  because  then  the  person  who 
takes  the  goods  would  not  take  them  by  virtue 
of  the  bill  of  sale,  but  by  virtue  of  th«  act  of 
possession.  If  a  person  goes  upon  the  premises 
and  buys  goods,  wnether  you  put  them  in  the  bill 
of  sale  or  not,  if  they  are  taken  away,  it  is  an 
act  of  sale ;  and  the  fact  that  there  was  a  writing 
in  relation  to  them  does  not  make  it  less  a  sale 
and  a  transfer  of  possession. 

Sir  Mazsey  Lopei. 

4249.  I  rather  think  that  you  confine  vour 
evidence  entirely  to  urban  holdings,  as  you  have 
had  more  experience  of  them  than  of  rural 
holdings? — Yes,  I  do;  I  mentioned  that  case  of 
the  straying  sheep,  because  I  thought  it  a  case 
of  great  hanlship  upon  the  man. 

4250.  That  touches,  does  it  not,  the  question 
of  agistment? — ^Yes,  apart  from  that,  my  evi- 
dence is  mainly  directed  to  urban  tenancies. 

4261.  Would  you  give  the  Committee  any 
opinion  with  reference  to  the  present  limit  of 
time  for  the  law  of  distress  even  in  urban  hold- 
ings ;  as  you  know,  the  present  limitation  is  to  six 
years'  rent;  do  you  think  that  too  long,  and 
would  you  suggest  any  modification  of  that  time  ? 
— As  between  landlord  and  tenant,  I  do  not  know 
that  a  man  ought  not  to  pay  his  debt,  if  it  is  really 
a  debt,  at  any  time.  There  is  that  view  of  the  ques- 
tion; but  I  tnink  the  limit  is  too  long  in  relation  to 
the  fact  that  the  general  creditor  is  deprived  of 
his  remedy  against  the  right  of  distress,  whereas 
the  landlord  allows  the  person  to  live,  it  may  be, 
in  a  house  which  represents  wealth  and  stanos  by 
and  does  not  ask  for  his  rent,  and  causes  the 
general  creditor  to  think  that  the  tenant  must  be 
a  person  of  wealth  and  capable  of  paying  his  rent 
all  this  time,  and  then,  against  the  general  creditor, 
says,  ^*  Here  are  six  years'  rent  due,  and  you 
shall  have  no  payment  at  all.''  Of  course  what 
I  have  said  is  subject  to  the  observation  that  if 
the  right  exists  for  only  one  year  it  miti^tes  the 
evil  very  much ;  that  is  to  say,  if  you  Imiit  the 
right  to  recover  rent  from  six  years  to  one  year. 

4252.  Are  we  to  gather  from  your  reply  that 
you  would  recommend  a  limitation  of  the  present 
time  ? — Yes,  on  the  whole  I  should  do  so. 

4253.  If  such  was  the  opinion  of  the  Committee, 
would  you  be  of  opinion  that  the  same  time  should 
be  adopted  with  regard  to  urban  as  to  rural  hold- 
ings, or  would  you  think  that  too  short? — All  I 
would  say  is,  that  if  my  opinion  be  right  (I  do 
not  say  it  is)  I  do  not  myself  see  any  reason  why 
any  dmerenoe  should  apply  as  regards  agricultu- 
ral and  rural  holdings;  but  I  am  incapable  of 
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expressing  any  opinion  which  would  be  of  value 
to  the  Committee. 

4254.  Do  you  see  any  good  reason  why  there 
should  be  that  distinction  in  the  law  of  distress 
between  urban  and  rural  holdings  ? — I  say  I  do 
not ;  but  I  wish  to  be  very  guarded  in  saying 
that  I  do  not  wish  the  Committee  for  one  moment 
to  accept  any  opinion  as  being  of  the  remotest 
value  as  regards  the  broad  question  of  the  benefits 
to  be  derived  from  a  longer  or  shorter  right  of 
distress  either  in  urban  or  agricultural  holdings. 
I  do  not  wish  to  be  giving  evidence  to  affect  the 
judgment  of  any  other  person. 

4255.  You  mentioned  that  you  thought  theie 
were  some  grievances  with  resard  to  the  mode  of 
levying  distress  in  urban  holdmgs,  as  you  know 
there  is  a  difference  with  respect  to  the  expenses 
in  distress  under  20/.  and  above  20/.? — Yes, 
there  is,  by  Statute. 

4256.  Do  you  think  that  there  is  any  grievance 
with  regard  to  amounts  below  20/.? — Yes,  I 
think  equally.  But  in  speaking  of  the  amount 
of  the  charges,  I  did  not  direct  my  attention  so 
much  to  the  amount  of  the  charges  as  I  directed 
my  attention  to  the  immense  power  that  is  given 
to  brokers  and  appraisers  in  dealing  with  the 
goods  of  tenants;  I  did  not  enter  into  the  ques- 
tion as  to  the  difference  between  Is.  6d.  and  10«.; 
that  may  be  a  grievance,  but  it  is  not  a  matter 
which  I  should  think  eo  much  about. 

4257.  I  think  you  mentioned  that* a  broker, 
for  instance,  might  seize  and  an  appraiser  might 
vfdue  more  than  the  amount  whicn  was  due  for 
rent ;  is  it  not  the  practice  that  a  man  appraises 
probably  more  than  he  thinks  is  necessary,  but 
when  the  amount  has  been  raised  which  is  due 
to  the  landlord,  then  he  stops  ? — Yes ;  but  what 
I  meant  to  convey  was  this,  that  an  appraiser 
will  come  in  and  will  appraise  in  the  case  of  a 
small  holdings  the  tenant's  furniture;  he  will 
appraise  a  table,  and  he  will  probably  take  care 
not  to  put  it  too  high,  because,  when  he  has 
reached  the  limit  of  tne  rent,  supposing  it  to  be 
5  /.,  he  must  stop ;  if  he  do  not  seize  enough  the 
landlord  will  complain  of  him.  If  he  vslues  a 
table  at  a  sum  of  5  «.,  he  does  not  wish  to  see 
that  table  sold  for  25  s.  which  a  person  might  be 
willing  to  give ;  he  wishes  the  thing  to  go  merely 
at  his  valuation  in  order  to  prove  that  bis  valu^ 
ation  has  been  right. 

4258.  Could  you  suggest  a  remedy  for  that? 
— There  is  a  remedy  wmch  the  Chairman  rather 
hinted  at,  that  there  should  be  some  control  over 
tlie  persons;  that  you  should  obtain  a  class  of 
men  who  would  have  perhaps  rather  a  higher 
standard  of  duty,  and  also  persons  who  should 
be  under  the  control  of  some  recognised  authority, 
say  the  county  court.  That  occurs  to  me  as  a 
practical  suggestion  at  the  present  time. 

4259.  You  think  that  there  would  be  some  ad- 
vantage in  that,  because  if  a  man  had  done  any- 
tbing  that  was  damaging  to  the  tenant,  there 
might  be  a  right  of  remedy  in  the  county  court, 
and  some  official  in  authority  would  punish  the 
man? — Yes  ;  and  also  if  he  perform  his  duty 
as  an  officer  of  the  county  court,  he  would  get  rid 
of  the  liability  of  his  employer,  which,  I  think, 
would  be  a  good  thing.  Those  men  may  be  over 
zealous  to  do  their  duty  to  the  person  who  has 
employed  them,  namely,  the  landlord  ;^^-but  if      j 
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you  employ  a  bailiff  of  the  county  court  he  would 
stand  equally  impartially  between  the  landlord 
and  the  tenant,  and  his  duty  would  be  simply  to 
the  public,  that  is  to  say,  to  the  county  court 
judge,  who,  I  presume,  is  the  immediate  repre- 
sentative of  tie  public  in  relation  to  the  matter. 

4260.  Would  there  not  be  this  difficulty  in  the 
case  of  distress,  that  it  must  be  immediate  if  it  is 
to  be  of  any  use  at  all,  because  if  the  tenant  has 
notice  of  the  distress,  the  things  on  the  premises 
may  be  removed  and  nothing  will  be  left? — Pre- 
cisely so. 

4261.  Would  there  not  be  some  delay  in  the 
landlord  being  obliged  to  make  any  application 
to  an  official  of  that  kind? — That  is  a  practical 
matter;  1  see  the  force  of  that  remark,  but  I  think 
it  could  easily  be  got  over,  because  you  may  do  it 
with  one  hand.  You  may  levy  your  distress,  or 
you  may  file  a  statement  contemporaneously  in 
the  county  court. 

4262.  Is  it  not  necessary  that  a  certain  time, 
I  think  it  is  five  days,  should  elapse  between  the 
notice  given  to  the  tenant  and  the  taking  of  the 
distress  ? — The  notice  which  you  have  mentioned 
is  given  forthwith  by  the  landlord ;  five  days  is 
the  limit  between  me  seizure  and  the  sale. 

4263.  Could  that  time  be  increased  with  the 
leave  of  the  tenant,  but  not  without  ? — That  is 
the  course  which  is  constantly  taken.  The 
tenant  asks  leave  to  have  further  time,  in  order 
(as  the  expression  is)  that  he  may  raise  the 
money,  and  very  often  great  hardship  is  inflicted 
in  that  way;  the  bailiff  will  himself  allow  the 
five  days  to  elapse,  during  which  he  is  obtaining 
payment  for  them,  and  he  will  give  further  time, 
exacting  money  for  it  from  the  tenant. 

4264.  What  would  be  the  remedy  of  the  land- 
lord if  he  took  a  distress,  and  there  was  not 
found  sufficient  to  pa^  him  ;  how  is  he  to  get  rid 
of  the  tenant  ? — He  gives  him  notice  to  quit,  the 
same  as  if  he  were  a  solvent  tenant 

4265.  But  if  he  does  not  go  out,  how  is  the 
landlord  to  force  him  ? — At  common  law  he  has 
the  power  to  take  possession ;  for  instance,  the 
right  of  entry  is  given  by  forfeiture  under  the 
lease  for  the  non-payment  of  rent,  but  that  is  a 
most  dangerous  remedy  to  employ,  and  I  own 
that  I  think  the  law  does  well  not  to  encourage 
it,  and  the  only  practical  remedy  is  by  eject- 
ment. 

4266.  But  that  is  a  long  process,  is  it  not? — 
It  is. 

4267.  Supposing  a  man  is  a  permanent  tenant, 
we  will  call  him,  as  he  is  really  virtually, 
directly  you  let  him  into  the  house,  if  he  is  under 
agreement,  you  could  not  turn  him  out  from  his 
cottage  under  twelve  months  ? — No;  and  an  iron- 
monger who  agrees  to  supply  so  many  goods  once 
a  month  to  a  customer,  if  he  finds  that  his  customer 
is  insolvent,  is  bound  still  to  go  on  supplying 
him ;  if  he  enters  into  any  contract,  he  must 
fhlfil  it.  The  landlord  ought  to  see  whether  his 
tenant  is  solvent  before  he  lets  him  in,  and  the 
tradesman  ought  to  see  whether  his  credit  is 
good. 

4268.  Practically,  if  you  have  to  deal  with 
him  by  the  law  of  ejectment,  that  really  means  a 
twelvemonth  ? — No ;  I  think  not,  assuming  that 
the  notice  to  quit  has  expired,  so  that  the  right 
is  complete  under  the    process    of   ejectment. 


Sir  Massey  Zo/>e«— continued. 
Now,  as  matters  ^o,  in  that  case  I  should  pro- 
pose that  the  limit  should  be  two  months,  and 
we  have  done  all  that  we  can  in  that  direction. 

4269.  But  the  time  must  have  elapsed? 

Yes,  I  am  assuming  notice  to  quit,  and  assuming 
Aat  the  notice  to  quit  has  expired,  therefore 
your  right  of  dispossession  is  complete,  so  far 
as  the  legal  process  is  concerned.  The  average 
time  would  be  about  two  months.  We  have 
assisted  actions  of  ejectment  as  much  as  we  can. 
I  think  it  was  by  statute,  by  requiring  no  proof, 
in  an  action  of  ejectment,  unless  the  person 
appears  and  says  that  he  has  a  good  defence. 
In  other  undefended  actions  you  must  prove 
your  case;  but  in  the  case  of  an  action  of  eject- 
ment at  common  law,  unless  the  tenant  appears, 
judgment  goes  for  the  plaintiff  without  any  proof 

4270.  Do  not  you  think  that  in  any  alteration 
of  the  law  it  might  be  desirable  to  give  a  more 
speedy  power  of  re-entry  to  the  landlord  ?— Yes, 
I  think  you  ought  to  give  a  more  speedy  power 
of  removal,  but  Ithink  it  must  be  a  removal  by  law. 
You  could  do  it  by  giving  jpower  to  the  county 
court  judge  to  order  possession  to  be  given  up. 

4271.  Did  I  rightly  gather  from  you  that  you 
thought  that  the  ordinary  creditor  has  no 
advantage  at  all  over  the  landlord?— I  cannot 
say  that  I  should  say  that  the  landlord  was 
rather  in  a  worse  position  than  the  ordinary 
creditor,  because  in  99  cases  out  of  a  100  an 
ordinary  tradesman  may  say :  "  I  will  not  go  on 
supplying  you  with  goods,  because  tlierels  no 
contract  to  continue  the  supply  ;"  but  it  is  quite 
clear  that  in  the  case  of  a  tenant  the  landlord 
cannot  turn  him  out  de  die  in  diem;  he  must 
keep  him  on  until  the  contract  is  fulfilled. 

4272.  There  would  be  ordinarily  a  three 
months'  tenancy,  and  during  the  time  the  ordinary 
creditor  would  have  the  power  of  Retting  the 
money  for  his  goods,  which  the  landlord  could 

not  do  until  his  three  months  had  elapsed? 

That  is  apparent  You  must  of  course  dlow  for 
the  time  during  which  the  creditor  has  to  bring- 
his  action. 

4273.  The  case  that  you  alluded  to  just  now  was 
where  there  was  an  agreement  between  the  tenant 

and  the  creditor  for  the  creditor's  payment? Yes; 

all  those  questions  are  questions  of  contract.  It 
is  a  mere  accident,  although  I  admit  it  is  so  con- 
stant that  it  has  become  the  rule,  that  tenancies 
are  tenancies  for  comparatively  long  periods,  and 
therefore  you  cannot  stop  the  tenancy,  but  in 
weekly  tenancies  of  course  the  evil  diminishes 
almost  to  nothing,  because  any  Saturday  night 
the  landlord  mi^ht  say,  "  You  must  go  out  next 
Saturday,"  and  it  is  only  that  the  landlord  chooses 
to  give  a  lease,  which  of  course  cannot  be  deter* 
mined  until  its  expiration,  that  makes  it  a  yearly 
tenancy;  but  under  certain  circumstances  it 
requires  nearly  two  years  to  dispossess  a  tenant. 
This  is  all  a  matter  of  contract  into  which  the 
landlord  and  the  tenant  have  entered. 

4274.  It  would  be  very  inconvenient,  would 

it  not,  if  the  tenants  paid  their  rent  weekly  ? 

Yes,  that  would  be  mipossible  in  agricultural 
holdings,  I  presume. 

4275.  You  alluded  just  now  to  the  law  of 
agistment  with  reference  to  a^icultural  matters. 
I  suppose  you  would  be  in  iavoiurof  an  altera- 
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tion  of  the  law  somewhat  similar  to  that  in  Sir 
Henry  Holland's  Bill,  that  is  to  say,  that  all 
agisted  stock  should  be  exempted? — I  should 
think  so ;  I  think  all  that  was  m  the  Bill,  it  oc- 
curred to  me,  was  what  I  should  myself  person- 
ally regard  as  being  just. 

Mr.  Salt. 

4276.  You  spoke  of  hardships,  and  of  con- 
fctjderable  hardships  with  rejz^ard  to  urban  hold- 
ings ;  in  your  opinion,  does  that  hardship  apply 
both  to  the  position  of  the  landlord  and  of  the 
tenant? — I  have  known  instances  where  land- 
lords have  been  most  harshly  punished ;  and  I 
believe  that  I  have  known  instances  where  the 
tenant  and  the  baili£P  have  been  in  collusion  so 
to  act  a8  to  bring  an  action  against  the  landlord, 
and  the  landlord  has  had  to  pay  damages  for  the 
act  of  his  bailiff,  it  being  impossible  to  prove  the 
collusion.  Of  course  those  cases  are  exceptional, 
but  in  nine  cases  out  of  ten  where  there  has  been 
an  irregularity  in  distresses  the  landlord  has  had 
to  bear  the  penalty. 

Mr.  Bidden. 

4277.  Do  not  you  think  that  it  would  be  an 
improvement  to  lengthen  the  time  between  the 
seizure  and  the  sale  ? — That  is  a  question  of  con- 
venience. You  must  recollect  that  if  you 
lengthen  the  time  you  make  the  tenant  pay  the 
expenses,  and  the  expenses  are  very  consiaerable, 
and  a  great  inconvenience  to  the  individual,  and 
if,  for  the  convenience  of  the  tenant,  you  extend 
the  period  to  ten  days  instead  of  five,  you  make 
him  pay  for  ten  days'  possession  instead  of  five. 

4278.  Supposing  that  the  amount  of  goods  dis- 
trained for  was  50/.  or  60/.,  in  some  parts  of  the 
country  there  are  no  papers  circulating,  except 
only  once  a  week,  and  probably  a  paper  is  not 
published  within  the  five  days,  and  there  is  no 
means  of  giving  sufficient  publicity  within  the 
five  days  ? — No  doubt  that  may  be  so,  but  I  pre- 
sume  that  on  the  application  of  the  tenant  the 
landlord  would  extend  the  time.  The  hardship 
of  the  shortness  of  time  between  the  seizure  and 
the  sale  in  the  case  you  put,  would  probably  fall 
upon  the  tenant,  because  his  goods  might  not 
meet  the  amount  of  the  rent  through  a  bad  sale, 
and  then  he  remains  personally  liable  for  the  rest 
of  his  rent,  and  he  loses  any  chance  of  overplus 
between  the  produce  of  the  sale  and  the  amount 
of  his  rent  He  is  the  person  whose  interest 
ought  to  be  thought  of  in  relation  to  the  extension 
of  time. 

4279.  Would  there  be  any  harm  in  letting  the 
jud^e  of  the  county  court  have  the  control  of 
small  distresses,  so  that  he  could  order  the 
auctioneer  to  take  possession  of  the  goods  and 
sell  them  at  some  convenient  time  when  he  had 
other  goods  to  add  to  them,  because  it  is  some- 
times impossible,  or  very  difficult,  to  get  a  com- 

{)any  together  for  a  small  amount  of  goods  ? — So 
iar  as  I  can  judge,  such  a  suggestion  is  a  very 
valuable  one  for  consideration,  and  it  is  in  that 
direction  that  I  pointed  when  I  said  that  tJiere 
should  be  more  supervision  over  those  sales  in 
order  to  prevent  great  hardships  being  in- 
flicted. 

4280.  The  auctioneer  cannot  get  a  sale  for  so 
small  an  amount  ? — Quite  so. 
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4281.  And  if  the  auctioneer  had  the  power  to 
take  those  goods  to  \nsi  room,  he  could  let  them 

accumulate  for  a  fortnight  or  a  month,  and  have 
two  or  three  sales  together,  so  that  better  prices 
would  be  obtained  for  the  tenant,  and  the  tenant 
would  then  get  abetteropportunity  of  redeeming 
his  goods  ? — With  proper  safeguards  (of  course 
there  must  be  safeguards  in  such  proceedings)  it 
would  be  worth  consideration. 

4282.  You  would  not  see  any  objection  to  that 
course  ? — It  is  a  course  which  requires  to  have 
full  safeguards.  I  could  not  enter  into  the 
detail,  but  the  general  principle  that  the  goods 
should  not  always  be  sold  upon  the  premises,  I 
am  sure  is  one  which  ought  to  be  considered  and 
dealt  with  in  some  general  way  in  the  direction 
that  you  mention. 

4283.  With  regard  to  stock  taking  in  agist- 
ment, do  you  think  it  would  be  very  hard  for  the 
landlord  if  he  could  get  only  the  feed  that  those 
stock  had  had  off  the  estate ;  he  can  now  sell  the 
entire  stock  whether  they  belong  to  A.,  B.  or  C, 
but  do  not  you  think  that  he  is  entitled  to  be 
paid  for  the  feed  that  such  stock  had  had  ofi*  his 
estate  ? — My  view  is  certainly,  that  as  you  have 
relieved  lodgers'  goods  from  liability  to  the  land- 
lord, I  thinE  you  ought  to  relieve  the  goods  that 
are  on  the  farm  for  agistment ;  it  is  only  an  ac- 
cident that  the  landlord  obtained  the  goods  of 
another  person  upon  his  land,  and  I  think  that  he 
ought  to  look  to  his  tenants'  goods  and  not  to  the 
goods  of  a  third  person  to  pay  the  debt  of  the 
tenant. 

4284.  With  regard  to  Sir  Henr;^  Holland's 
Bill,  under  which  the  man  who  sends  in  stock  has 
to  give  notice  to  the  landlord  that  they  are  his 
stock,  do  not  you  think  that  that  would  create  a 
prejudice  agamst  the  tenant? — That  is  a  matter 
of  detail.  You  must  recollect,  on  the  other  hand, 
tiiat  if  you  do  not  take  certain  safeguards  of  that 
kind,  and  the  landlord  seizes  the  goods,  the 
tenant  will  at  once  say  "  These  are  my  brother-in- 
law's  or  somebody  else's  goods,  sent  here  for  agi^- 
ment,'*and  that  is  an  evil  which  you  have  to  guard  , 
against.  Whether  a  notice  is  required  in  all 
cases  or  not  is  a  matter  for  consideration,  but  I 
should  not  like  to  say  that  no  protection  is  re- 
quired against  collusion. 

4285.  You  would  always  lay  the  onus  of  proof, 
not  upon  the  owner  of  the  stock,  but  upon  the 
tenant  ? — Yes ;  but  the  landlord  would  be  very 
much  at  the  mercy  of  the  tenant,  and  a  collusive 
friend,  who  came  and  said  that  the  goods  were 
not  the  tenant's  goods,  but  some  that  belonged  to 
somebody  else,  and  the  tenant  would  be  very  likely 
to  prevail,  because  he  would  say,  **  Those  goods 
are  not  mine ;  they  are  somebody  else's.  My 
landlord  will  not  know  whose  they  are,  and  I 
shall  get  my  land  freed  from  distress." 

Colonel  BAfe. 

4286.  I  think  you  said  that  the  cases  of  hard- 
ship that  you  have  known  have  been  in  urban 
cases,  generally  under  50/.  a  year,  and  after- 
wards you  qualified  that  statement,  and  said  that 
the  chief  cases  of  hardship  were  cases  of  where 
the  rent  was  about  5».  a-week?— I  could  not 
state  exactly  what  the  rent  was ;  but  those  cases 
are  very  common  of  late  years,  and  they  generally 
occur  in  cases  of  small  tenancies ;  I  should  say,    t 
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Colonel  Briie — continued. 

as  a  rule,  below  50  /.  a-year ;  certainly  it  was  in 
relation  to  small  tenandes. 

4287.  Do  you  think  that  that  lessens  the  evil, 
or  lessens  the  hardship,  or  aggravates  it  ? — That 
very  much  depends  upon  the  amount  of  furniture 
that  the  tenant  has  got.  If  he  has  no  furni- 
ture, I  should  prefer  his  having  a  distress  to 
being  sued  in  the  county  court.  If  he  has  got  his 
house  full  of  furniture,  I  would  ratiier  ^at  he 
should  be  sued  in  the  county  court,  and  ordered 
to  pay  so  much  a  week  or  so  much  a  month.  I  do 
not  think  that  you  can  weigh  the  amount  of  in- 
convenience without  having  some  more  facts 
stated,  rather  than  an  abstract  proposition. 

4288.  Would  not  that  rather  increase  the  ex- 
penses in  the  case  of  an  improvident  or  an 
insolvent  tenant,  as  the  goods  will  ultimately  have 
to  be  seized,  and  therefore  he  might  as  well  have 
a  distress  in  the  first  place? — 1'he  expense  of  a 
distress  is  considerable ;  if  you  take  a  man's  bed, 
he  must  buy  him  another  or  go  without  The 
goods  will  all  be  sold  at  a  very  low  price,  gene- 
rally speaking,  less  than  the  real  value,  and 
therefore  you  must  balance  in  the  question  of 
•expense  the  one  against  the  other. 

Chairman* 

4289.  It  is  the  indirect  loss  through  the  dis- 
tress which  increases  the  damage  to  ^e  tenant  ? 
— Certainly ;  he  must  supply  the  necessaries  of 
life  in  some  way,  or  else  have  no  mode  of  living 
At  all. 

Mr.  Akers  Douglas. 

4290.  I  think  you  spoke  of  some  supervision 
over  the  sale ;  should  not  that  supervision  extend 
over  the  expenses,  and  should  not  tiie  expenses 
over  20  /.  be  limited  ? — I  think  that  is  a  natural 
^consequence,  that  the  oflScer  seizing  should  be 
subject  to  control ;  if  he  were  guilty  of  anything 
like  extortion  or  excessive  charge,  I  think  that 
that  would  be  very  necessary. 

Dr.  Commins. 

4291.  It  has  been  said  that  the  creditor  and 
the  landlord  are  in  the  same  position  as  soon  as 
the  creditor's  debt  is  due  and  payable  ;  would  it 
not  be  more  correct  to  say  that  the  creditor  and 
the  landlord  are  in  the  same  position  as  soon  as 
the  creditor  has  cot  judgment  for  his  debt  ? — 
Yes,  of  course  tiie  landlord  can  enforce  his  claim 
by  the  rough  process  of  distress,  and  the  creditor 
oannot  until  he  has  obtained  judgment;  that  is 
quite  correct. 

4292.  Then  the  creditor  having  a  debt  payable, 
must  first  have  a  iudgment  in  order  to  be  in  the 
same  position  as  tne  landlord,  and  it  may  require 
14  days,  or  sometimes  so  many  months,  to  get  a 
judgment  before  he  is  in  the  same  position  ? — 
Certainly. 

4293.  With  regard  to  urban  distress,  I  take  it 
that  the  principal  hard  cases  arising  there,  are 
from  the  characters  of  the  auctioneer,  the  ap- 

5 raisers,  and  the  bailifis  that  take  part  in  it  ? — 
ust  so. 

4294.  Is  it  not  a  fact,  that  the  auctioneers  are 
generally  the  very  lowest  of  their  class  ? — I 
should  think  so ;  you  may  take  it  that  they  are 
certainly  not  a  better  class  of  auctioneers,  be- 
cause it  is  a  class  of  business  which  these  will 
not  imdertake. 


Dr.  Commiru — continued. 

4295.  Then  the  appraisers  are  simply  auc- 
tioneers, and  also  sometimes  act  as  auctioneers  in 
other  cases? — Yes. 

4296.  Having  a  similar  interest  with  the  auc- 
tioneer?— Yes,  they  are  supposed  to  have  some 
knowledge  of  the  value  of  goods,  but  I  should 
very  much  doubt  whether  tney  have  any  real 
knowledge. 

4297.  The  persons  who  actually  levy  the  dis- 
tress are,  as  a  rule,  are  they  not,  bailifis  in  the 
employment  of  those  appraisers  and  auctioneers  ? 
— Frequently  they  are,  certainly. 

4298.  And  also  they  are  the  very  lowest  class 
bailiffs,  they  are  not  sheriff"8  bailiffs  as  a  rule  ? — 
I  do  not  think  we  need  abuse  them  too  much,  but 
you  may  assume  that  it  is  not  a  class  of  business 
that  those  persons  undertake  by  choice,  it  is  a  low 
class  of  business,  it  is  disagreeable  and  painful, 
and  you  must  get  persons  who  have  not  very  high 
rank  in  their  business  to  undertake  it. 

4299.  It  is  generally  understood  that  the  bailifib 
give  a  b(md  to  the  sheriff*  for  their  good  conduct 
in  the  execution  of  their  functions,  but  that  there 
are  many  who  have  given  no  such  bond,  but  are 
merely  bailiffs  at  large  ? — ^I  believe  that  is  so. 

4300.  Then,  as  to  appraisement,  is  it  not  the 
fact  that  in  cases  of  urban  distress  the  appraise- 
ment has  long  ago  become  a  mere  matter  of  form, 
and  has  no  influence  whatever  upon  the  amount 
which  the  goods  will  fetch  at  the  auction,  nor  is 
it  any  indication  of  the  amount  that  they  are 
worth?— I  think  that  your  question  is  a  little  too 
broad  in  its  terms,  if  you  will  forgive  me  for  say- 
ins:  80.  Substantially,  no  doubt,  it  is  not  a  safe- 
guard as  regards  the  value  of  the  goods,  although 
it  is  supposed  to  be,  and  in  some  cases,  I  suppose, 
is  some  estimate  of  the  value  of  the  goods,  and  I 
daresay  that  there  are  men  in  that  business  who 
perform  their  duty  conscientiously ;  but  looking 
at  all  those  sales,  it  certainly  is  not  a  safeguara 
which  I.  think  would  be  sufficient  to  protect  the 
tenant. 

4301.  Does  not  that  arise  to  some  extent  from 
this  fact,  that  the  ap])raisement  is  nearly  always, 
and  I  believe  always  is,  in  gross,  but  not  per  ar- 
ticle ? — There  is  an  inventory,  but  the  appraise- 
ment is  in  gross,  I  think ;  the  practice  would  be,  so 
far  as  I  have  tested  it,  that  the  men  would  tell 
you  that  they  had  gone  through  it  all  in  their  pri- 
vate books,  and  had  ^one  through  it  in  their  mind 
and  made  a  special  estimate  of  each  article, 
making  the  aggregate  as  it  appears  in  the  inven- 
tory; but  nothing,  I  think,  is  rendered  to  the 
tenant,  excepting  the  inventory  with  the  gross 
estimate. 

Chairman. 

4302.  In  court  would  they  produce  the  private 
book  to  show  the  appraisement ;  has  the  court  got 
any  control  over  that  ? — Of  course  they  would  be 
subpoenaed  to  produce  their  book  the  same  as  any 
other  document,  and  sometimes  they  do,  and  some- 
times they  do  not ;  sometimes  it  is  on  a  rough 
piece  of  paper  scarcely  to  be  called  a  document 
at  all,  and  very  frequently  it  is  destroyed,  some- 
times purposely,  and  sometimes  unintentionally  ; 
but  it  is  not  a  record  that  is  of  any  use.  The 
only  record  is  the  inventory,  which,  as  Dr.  Com- 
inins  says,  is  as  an  estimate  in  gross. 
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Dr.  Commins. 

4303.  That '  appraisement  being  one  of  those 
mere  formalites,  unless  special  damage  could  be 
shown,  either  by  the  want  of  appraisement  or 
from  the  appraisement  being  imperfectly  made, 
no  action  would  lie  for  the  want  of  it,  or  irom  its 
being  imperfectly  made? — No,  you  can  only 
recover  the  actual  damage  that  you  sustain  ;  the 
burden  of  proof  is,  successfully  to  maintain  what 
damage  you  sustain  from  any  such  cause  as  you 
have  mentioned,  but  that  would  scarcely  be  a 
substantial  remedy. 

4304.  Therefore  the  check  which  is  supposed 
to  be  furnished  by  the  appraisement  in  fact 
amounts  to  little  or  nothing  r — I  think  so  in  the 
cases  I  have  mentioned,  with  regard  to  those 
small  appraisements ;  but  in  cases  where  a  large 
amount  has  to  be  seized  and  the  property  is  of 
value,  I  think  the  evil  would  not  be  likely  to 
exist  so  strongly  as  I  have  mentioned ;  but  in 
those  very  poor  cases  I  do  not  think  that  the 
appraisement  is  a  substantial  protection. 

4305.  Would  it  not  be  nearly  correct  to  say 
that  the  hardship  arising  from  distresses  varies 
inversely  with  the  amount  of  rent? — I  should 
think  so,  on  account  of  the  unprotected  position 
of  the  poorer  people,  the  low  order  of  persons 
employed,  and  the  difficulty  that  there  is  in 
dealing  with  goods  of  very  small  value  for  the 
purposes  of  sale,  whilst  they  are  of  large  value 
to  tne  poor  persons  who  own  them. 

4306.  I  think  you  scarcely  have  understood 
my  question,  but  you  were  asked  as  to  whether 
stock  in  trade  was  liable  to  distraint ;  is  it  not 
the  fact,  that  all  stock  in  trade  is  quite  as  much 
liable  as  any  other  goods?— I  did  not  under- 
stand the  words  **  stock  in  trade  "  as  meaning 
that.  I  thought  it  was  goods  sent  for  the 
purpose  of  trade,  like  a  watchmaker  repairing 
a  watch.  I  did  not  understand  the  Chairman's 
question  as  meaning  stock  in  trade. 

4307.  Materials  to  be  worked  up  in  the  way 
of  trade  are  exempted,  and  goods  retained  for 
sale  under  a  manufacturer's  commission,  those 
are  the  only  articles  of  trade,  I  think,  that 
would  be  exempted  ? — I  think  so. 

4308.  Then  you  said  that  if  any  restraint  were 
put  upon  the  landlord's  right  of  immediate  dis- 
tress, he  might  be  cheated  by  the  removal  of  the 

Snoods;  does  not  the  law  at  present  give  a  remedy 
or  that  by  allowing  the  landlord  to  follow  for 
30  days  any  goods  that  are  removed  in  order  to 
avoid  distress  ? — Yes ;  but  he  must  follow  them 
hot-handed,  and  he  must  be  able  to  trace  them, 
which  remedy  is  one  that  I  think  is  very  seldom 
of  any  use  to  the  landlord.  It  is  a  fraudulent 
removal,  and  the  landlord  must  be  able  to  trace 
the  goods.  I  do  not  think  that  the  landlord  often 
catches  them. 

4309.  In  cases  of  urban  distress,  no  doubt  he 
does  not  often  succeed,  but  in  rural  cases  he  may 
be  able  to  follow  them  ? — That  I  do  not  know. 

Mr.  Hotoard. 

4310.  Did  I  correctly  understand  you  that 
the  law  in  the  absence  of  an  agreement  provides 
that  the  creditor  is  bound  by  the  custom  of  the 
trade,  and  cannot  sue  his  debtor  until  the  usual 
period  for  settlement  has  arrived  ?— No ;  pardon 
me  saying  that  you  have  stated  my  proposition 

0.82. 
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too  generally,  but  there  are  cases  in  which  the 
custom  of  the  trade  is  so  well  known,  eiUier  by 
the  kind  of  expression  that  one  has  seen  at  the 
heads  of  their  invoices,  such  as  *^  on  usual  terms" 
or  else  by  the  traveller  saying,  of  course  we 
are  dealing  on  usual  terms.  That  is  often 
known  to  mean  that  you  are  to  pay  at  the  end 
of  tJie  second  month,  or  on  a  certain  day,  or 
bjr  paying  cash  sometimes  less  discount,  or  by 
giving  a  bill  of  exchange.  Those  terms,  if  so 
expressed,  and  if  so  regulated,  become  induced 
in  contract,  and  payment  is  made  subject  to  those 
terms.  But  it  is  not  right  to  say  that  those  are 
the  general  terms  that  are  known  throughout  the 
trade,  and  therefore  the  trade  cannot,  as  a  rule, 
obtain  their  money  upon  the  immediate  delivery 
of  the  goods. 

4311.  Then  are  we  to  understand  that  if  the 
custom  is  well  known  it  is  binding  ?  —The  custom 
must  be  so  general  that  it  amounts  to  a  custom, 
but  a  mere  practice  sometimes  followed  and  some- 
times not,  although  followed  in  99  cases  out  of 
100  is  not  a  custom  by  law  ;  a  custom  must  be 
universal  and  have  continual  operation,  so  that 
the  parties  may  be  said  to  have  entered  into  the 
contract  upon  those  terms. 

4312.  My  question  was  directed  to  this,, 
whether,  in  the  absence  of  a  contract,  a  creditor 
was  bound  by  a  well-known  custom  of  the  trade 
in  respect  to  credit  ? — No,  because  if  there  is  any 
conti*act,  custom  cannot  affect  a  contract  that 
does  not  exist;  you  make  the  custom  enter  into 
your  contract,  and  it  forms  an  ingredient  in  the 
contract,  and  if  it  be  in  the  contract,  custom  can 
touch  nothing,  because  there  is  nothing  to  touch. 

4313.  I  want  to  carry  the  question  a  little 
further,  and  I  would  illustrate  the  position  ;  sup- 
posing a  debtor  had  for  several  years  a  running 
account  with  a  tradesman,  and  had  after  settle- 
ment commenced  another  running  account,  could 
the  creditor  say  before  the  ordinary  period  for 
settlement,  if  he  had  not  given  his  customer  notice, 
that  he  intended  to  be  paid  at  an  earlier  period? 
— Taking  that  proposition  as  you  put  it,  yes,  he 
could,  if  that  running  account  had  been  a  mere 
question  of  habit.  In  many  places  tradesmen  only 
send  in  their  bills  at  Christmas;  it  does  not 
compel  payment,  it  is  mere  practice,  it  does  not 
form  part  of  the  contract ;  but  if  a  tradesman, 
either  suspecting  a  debtor  or  from  his  own 
necessities  says  i  must  have  my  money  at  once, 
he  must  have  it.  A  mere  habit  will  not  prevent 
his  havinghis  legal  right. 

4314.  Would  you  object  to  say  whether  you 
can  adduce  any  reasons  why  the  law  should  give 
a  preferential  right  to  the  owners  of  property,  or 
to  any  {particular  class  of  creditors  ?— Of  course, 
the  origin  of  all  this  as  I  have  mentioned  was 

i rears  ago;  and  it  sprang  from  the  old  Roman 
aw,  that  the  obligation,  for  some  reason  or  other, 
should  be  fulfilled  to  the  lord,  and  if  not,  the 
lord  should  take  that  which  was  the  subject  of  it 
into  his  own  hands :  then  our  feudal  ttsnure  did 
not  go  to  that  extent,  but  it  said  that  the  tenant 
should  give  a  pledge  that  he  should  fulfil  his 
duty.  I  presume  that  ihe  reason  of  the  differ^ 
ence  between  that  right  and  the  right  of  any 
ordinary  creditor  is,  that  the  landlord  parts  with 
his  property  for  a  longer  time  than  the  ordinary 
creditor,  who  only  parts  with  his  goods  subject  t'o|QTp 
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Mr.  Howard — continued. 

payment,  and  that  the  landlord  cannot  take  back 
his  land  into  his  possession  with  the  same  facility 
with  which  a  creditor  can  stop  his  dealing  or 
the  further  delivery  of  goods :  I  presume  that 
is  the  difference. 

4316.  But  the  law  imposes  no  obligation  upon 
the  part  of  the  landlord  to  part  with  his  land  for 
any  particular  period  ? — No,  but  the  mere  fact 
that  the  land  is  real  property,  destroys  all  con- 
tract, and  all  advantage  from  the  facilities  which 
ordinary  creditors  have  to  discontinue  dealing 
with  debtors,  because  the  creditor  knows  the 
worst  when  he  knows  of  the  insolvency  of  the 
person  that  he  has  dealt  with,  and  says,  I  will 
deal  no  longer  with  him,  but  the  landlord  cannot 
do  that.  In  such  cases  it  may  take  him  two 
years  to  get  his  land  back  again,  and  therefore  to 
stop  the  credit  that  he  is  giving. 

4316.  The  landlord  can  agree,  can  he  not,  to 
let  this  land  for  any  period  ? — Yes,  cetainly ;  but 
you  know  that  in  agricultural  holdings  th^t  could 
not  be  practicable,  becauee  how  is  a  tenant  to 
get  his  crop  in  time ;  or,  t4)  take  the  case  of  a 
weekly  tenant,  how  is  he  to  look  to  his  harvest 
for  his  means  to  pay  the  rent. 

4317.  The  law  interposes  no  difficulty  in  the 
way  of  the  landlord  demanding  his  rent  at  any 
period,  weekly,  monthly,  or  quarterly  ? — No, 
not  much ;  because  very  often  if  the  tenant  and 
the  landlord  agreed  that  there  should  be  a  weekly 
payment  of  rent  with  a  notice  to  quit  for  a  year, 
as  must  be  the  case  under  the  Agricultural  Hold- 
ings Act,  he  might  make  the  payment  weekly  if 
he  liked. 

4318.  Or  in  advance  ? — Yes,  if  he  chose,  cer- 
tainly ;  it  is  a  question  of  free  contract. 

Mr.  Cropper. 

4319.  As  I  imderstand  you,  you  think  that  the 
result  of  any  abolition  of  the  law  of  distress 
would  necessitate  a  ready  system  of  ejectment  ? 
~I  said  that  it  naturally  would  render  the  posi- 
tion of  the  landlord  and  tenant  more  equitable,  to 
give  facilities  under  such  circumstances  for  the 
landlord  to  re-take  that  which  is  the  subject  of 
contract  quickly. 

4320.  Then  we  should  have  the  whole  diffi- 
culty of  eviction  here  as  in  Ireland  ? — I  must 
leave  that  to  you. 

4321.  As  I  understand  you,  although  you  have 
given  no  opinion  upon  the  subject,  you  have  ex- 
pressed your  view  that  there  is  a  difference 
between  rural  and  urban  distress? — I  have  so 
little  knowledge  of  what  occurs  in  agricultural 
holdings,  and  therefore,  in  relation  to  rural  dis- 
tress, 1  may  say  it  has  never  come  practically 
to  my  knowledge.  I  have  onlv  heard  what 
other  people  have  said  upon  the  subject,  although 
the  question  is  a  very  important  one. 

Mr.  RendeL 

4322.  I  should  like  to  ask  you  one  question 
upon  a  feature  of  the  law  of  distress  which  may 
be  within  your  experience,  and  on  which  you 
may  have  formed  an  opinion.  It  is  said  that  one 
effect  of  the  law  is  to  force  outside  creditors  into 
prompt  action  against  the  tenant  which  they 
might  not  otherwise  take ;  in  view  of  the  fact 


Mr.  Rendel — continued. 

that  they  are  unaware  of  the  extent  to  which  the 
landlord  may  have  a  claim  against  the  debtor^ 
although  they  know  that  he  has  not  only  prior 
but  a  more  speedy  power  of  recovery,  is  it 
within  your  experience  that  such  a  prompt  action 
has  been  unnecessarily  taken  against  tenants  ? — 
No,  it  is  not  within  my  experience  at  all ;  I  have 
known  such  instances  to  occur,  but  what  may- 
have  induced  men  to  take  that  action  would 
not  come  before  me  at  all. 

4323.  Do  you  think  that  the  consideration  is 
one  that  would  be  likely  to  operate  in  creditor's 
minds  ? — That  depends  upon  the  creditor  ;  I 
really  cannot  tell  you.  My  opinion  would  be  of 
no  value  in  such  a  matter.  I  have  been  asked 
if  I  could  mention  any  case  of  hardship,  and  I 
spoke  of  the  case  of  agisted  cattle  straying,  which 
was  a  case  of  very  great  hardship.  Would  you 
allow  me  to  add  to  that  that  probably  hardships 
to  farmers  sometimes  arose  from  a  tenant  who 
has  a  counter  claim  having  no  power  of  deducting 
the  amount  of  that  counter  claim  from  his 
rent,  his  goods  may  be  seized,  and  the  man  may 
be  ruined  or  be  very  much  injured,  whereas 
at  that  very  moment  the  landlord  may  be  his 
debtor.  One  can  understand  that  directly 
the  landlord  and  tenant  get  into  the  position  of 
strict u 8  gladhis  on  account  of  a  dispute  which 
may  arise  from  the  tenant's  claim,  the  landlord^ 
with  the  verv  object  of  rendering  his  tenant 
almost  powerless,  may  demand  the  whole  of  the 
rent,  whilst  at  the  same  time  the  tenant  may  be 
really  a  creditor  for  a  larger  sum  against  the 
landlord. 

Mr.  Howard. 

4324.  And  the  tenant  may  be  kept  out  of  his 
money  for  a  considerable  period  ? — 1  es ;  it  may 
be  the  subject  of  a  Chancerv  suit,  or  the  subject 
of  a  very  long  litigation,  ana  yet,  in  the  result,  it 
may  be  found  that  the  tenant  was  the  meritorious 
creditor  and  the  landlord  was  the  real  debtor. 

Chairman. 

4325.  You  mi^ht  even  go  so  far  as  to  say  that 
the  landlord  might  not  be  able  to  pay  the  tenant 
when  the  time  came  ? — Certainly,  what  I  might 
do  in  another  state  of  things  I  do  not  attempt  to 
define,  but  with  the  law  of  distress  in  its  present 
shape  it  is  difficult  to  see  how  you  could  do  other- 
wise, unless  you  gave  the  tenant  a  right  of  ai»- 
peal  in  such  a  case  against  the  distress  taking  place 
until  the  suit  hod  been  determined. 

Sir  Massey  Lopes. 

4326.  Might  not  that  lead  to  almost  intermin- 
able delay,  as  the  tenant,  whether  he  had  a  clum 
or  not,  might  put  in  a  counter-claim  in  order 
to  delay  the  proceedings,  and  how  is  the  land- 
lord to  be  secured  agamst  that? — I  have  said 
that  I  think  there  would  be  great  difficulty  in 
determining  upon  the  best  way  of  giving  effect  to 
such  a  claim,  so  as  to  prevent  what  you  have 
rightly  said  may  be  an  imaginary  claim.  He  may 
claim  it  for  unexhausted  improvements  or  some- 
thing of  that  kind,  but  it  would  be  necessary  to 
take  safeguards  to  prevent  difficulties  of  that 
kind  arising.  ^^  _ 
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Cfiairman. 

4327.  But  the  hardship  seems  a  very  real 
hardship  ? — Yes ;  subject  of  course  to  this,  that  I 
<Jo  not  think  it  is  frequently  the  case  that  a  land- 
lord is  indebted  to  his  tenant,  but  it  is  a  hardship 
in  theory,  and  a  hardship  in  practice  when  it 
arises ;  and  I  do  not  see  how  any  one  can  doubt 
that  it  is  a  great  hardship. 

Sir  Massey  I^es. 

4328.  Might  it  not  be  arranged  in  this  way, 
that  any  amount  of  money  that  the  landlord  got 
from  the  distress  might  be  hung  up  until  the 
<;ounter-claim  of  the  tenant  had  been  considered  ? 
— You  must  always  recollect,  whilst  I  meet  your 
views  to  a  certain  extent,  the  utter  destruction  it 
is  to  a  tenant  to  distrain,  particularly  on  growing 
crops  in  agricultural  distress,  and  the  great  shame 
it  is  to  a  man  to  have  his  goods  sold,  while  at  the 
same  time  he  may  be  entitled  to  say,  "  The  very 
reason  why  I  do  not  pay  you  is,  that  you  do  not 
pay  me  what  you  owe  me ; "  and  therefore,  if  you 
allow  the  distress  to  take  place,  even  if  a  year's 
rent  has  been  paid  into  the  Court  of  Chancery  or 
into  the  county  court,  still  it  would  be  a  great 
blow  to  the  tenant,  who  would  be  the  real  creditor 
in  the  transaction. 

Mr.  Duckham. 

4329.  You  suggested  just  now  tliat  the  land- 
lord, having  distrained,  should  be  required  to 
file  an  inventory  in  the  county  court ;  could  not 
the  county  court  be  made  the  means  of  obtaining 
as  a  set-off  on  behalf  of  the  tenant,  by  staying 
the  proceedings  under  distress  until  that  could 
be  proved  ? — That  is  a  ([uestion  of  the  machinery, 
which  would  disjoint  the  transaction  exceedingly. 
If  the  county  court  is  to  sit  and  to  try  the 
question  between  the  two  with  unlimited  juris- 
■diction  to  any  amount,  of  course  it  will  take 
time,  but  I  do  not  doubt  that  the  conflicting 
parties  would  be  willing  to  submit  the  question 
of  what  was  a  fair  amount  to  the  decision  of  the 
<50unty-court  judge. 


Mr.  Duckham — continued. 

4330.  We  have  had  two  or  three  very  hard 
cases  from  my  county  where  a  counter  claim  has 
not  been  admitted,  but  was  obliged  to  be  sued 
for  by  the  tenant  after  a  distress? — That  I  did 
not  know,  but  it  occurred  to  me  that  it  was  so. 

Dr.  Commins, 

4331.  Could  it  not  be  met  in  this  way :  instead 
of  allowing  the  landlord  to  sign  what  is  called  a 
warrant  ot  distress  now  and  issue  it  to  anybody, 
to  have  a  wan-ant  of  distress  issued  as  writs  are 
issued,  and  to  allow  five  days  as  are  now  ne- 
cessary to  intervene  between  the  actual  distress 
and  the  sale,  so  that  there  might  be  five  days 
in  which  the  counter-claim  might  be  set  up  after 
the  service  of  the  warrant  of  distress?  —  A 
warrant  of  distress  is  only  issued  just  as  a  writ 
is  issued,  but  a  writ  is  merely  a  piece  of  parch- 
ment  which  is  put  in  a  pigeon-hole  and  can  be 
obtained  at  any  time,  but  no  one  except  the  land- 
lord can  exercise  a  discretion  as  to  whether  a 
distress  shall  issue  or  not. 

4332.  If  the  tenant  had  the  power,  as  he  now 
has  in  the  county  court,  within  five  days  of 
serving  a  counter-claim,  would  not  that  be  an 
improvement  ? — I  think  that  raises  the  question 
whether  the  parties  are  willing  to  submit  their 
claim,  which  may  be  a  very  large  one,  to  the  de- 
cision of  the  county  court,  and  whether  if  he 
were  allowed  within  five  days  to  file  a  counter- 
claim, the  tenant  would  not  always  file  a  countei^ 
claim,  in  order  to  gain  time,  and  afterwards  it 
may  turn  out  that  there  was  no  foundation  for  it; 
and  in  the  meantime  the  goods  may  deteriorate 
to  his  detriment  and  to  the  detriment  of  his  land- 
lord :  all  that  must  be  considered.  I  do  not  quite 
see  under  those  circumstances  what  you  can  do 
with  the  goods  until  that  determination  has  been 
arrived  at. 

4333.  Or  giving  bail  as  in  replevin  might  be 
resorted  to? — Yes,  that  exists  now;  but  practi- 
cally it  is  very  difficult  in  a  small  matter  to  get 
bail  in  replevin,  and  I  do  not  think  it  is  often 
resorted  to  now . 


Mr.  William  Henry  Melvill,  called  in ;  and  Exammed. 


Chairman, 

4334.  You  are  Solicitor  to  the  Inland  Revenue 
Office,  are  you  not  ? — I  am. 

4335.  The  Committee  would  be  glad  to  have 
some  evidence  in  regard  to  the  operation  of  the 
law  of  distress  upon  the  collection  of  taxes ;  can 
jou    inform   the   Committee   of    your    general 

Jowers  under  the  law  of  distress  at  present? — 
can.  I  conceive  that  the  scope  of  the  inquiry 
18  practically  limited  to  the  landlord's  right  of 
distress,  especially  in  the  case  of  agricultural 
tenancies,  and  that  the  power  vested  in  the 
Crown  for  the  recovery  of  duties  as  well  as  taxes 
is  only  slightly  germane  to  the  inquiry,  but  of 
tjourse  I  am  perfectly  ready  to  answer  any  ques- 
tions which  the  Committee  may  think  to  be 
within  the  scope  of  their  inquiry.  I  assume 
that  those  questions  will  not  be  too  general 
as  respects  the  Crown's  rights,  but  merely  con- 
fined to  the  Crown's  right  of  distress.  There 
are  other  processes  of  course,  but  they  are 
0.82. 


Chairman — continued. 

generally  upon  judicial  proceedings.  I  conceive 
tliat  with  them  I  have  nothing  to  do,  but  merely 
with  the  Crown's  right  of  distress  ;  and,  with  the 
permission  of  the  Committee,  I  will  make  a  short 
statement. 

4336.  Before  you  come  to  that  point,  I  may 
state  that  the  reference  to  the  Committee  is  the 
whole  subject  of  the  law  of  distress,  especially  as 
regards  agricultural  landlords  and  tenants,  but 
the  reference  embraces  the  whole  subject  of  the 
law  of  distress,  and  therefore  that  part  of  the  law 
of  distress,  if  any,  under  which  the  Crown  can 
act? — I  rather  assumed  that  it  was  the  law  of 
distress  as  between  landlord  and  tenant,  but 
particularly  as  respects  agricultural  tenancies  ; 
that  is  how  I  read  the  reference 

4337.  Has  the  Crown  powers  under  what  may 
be  called  the  law  of  distress? — There  are  special 
powers  under  special  provisions  of  the  statutes^ 
and  these  I  propose  to  give  to  the  Committee  in 
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Chairman — continued. 


a  divided  short  statement.  The  rights  conferred  by 
statute  may  be  properly  divided  into  two  classes. 
The  first  class  is  in  the  case  of  manufacturers  of 
articles  which  are  subject  to  duties  of  excise  ; 
and  the  second  class  is  in  the  case  of  persons 
subject  to  the  payment  of  duties  and  taxes. 
With  regard  to  the  first  class,  there  are  certain 
general  provisions  of  the  law  which  create  what 
18  called  a  special  lien  of  the  Crown.  Where  a 
person  is  carrying  on  a  trade  or  business  in  the 
manufacture  of  goods  or  commodities  liable  to  a 
duty  of  excise^  tnere  is  a  provision  contained  in 
the  24th  section  of  the  Act  of  the  4  &  5  Vict, 
c.  20,  which  is  the  Genera)  Excise  Regulation 
Act,  giving  a  special  lien  in  favour  of  the 
Crown  to  secure  payment  of  the  duty,  and  any 
penalties  which  may  be  incurred,  upon  all  the 
goods  and  commodities  and  all  materials,  pre- 
parations, machinery,  vessels,  utensils,  and  im- 
J dements  used  for  their  production  or  manu- 
acture,  or  by  which  the  trade  or  business  is 
carried  on,  in  the  custody  or  possession  of  the 
trader  or  of  any  factor  or  other  person  in  trust 
for  him  or  for  his  use.  This  lien  cannot  be  taken 
away,  except  in  the  case  of  goods  or  commodities 
charged  with  duty,  and  then  only  by  proof  by 
the  claimant  that  such  goods  or  commodities 
were  purchased  in  the  ordmary  course  of  trade 
for  a  full  consideration.  It  follows,  therefore, 
from  this,  that  the  lien  is  not  defeated  by  distress 
for  rent,  nor  by  the  bankruptcy  of  the  trader, 
nor  by  any  charge  or  bill  or  sale  or  other  in- 
cumbrance. The  Committee  will  observe  that 
that  lien  is  confined  to  exciseable  goods,  to  com- 
modities, to  the  materials  for  their  manufacture, 
and  to  implements  of  trade. 

4338.  What  is  the  precise  meaning  of  the  pas- 
sage with  reference  to  go<>ds  being  taken  away  ? 
—That  is,  where  they  have  been  actually  taken 
away  out  of  the  custody  of  the  manufacturer  in 
the  case  of  a  bon&  fide  sale  ;  this  lien  cannot  be 
taken  away,  except  in  the  case  of  goods  or  com- 
modities charged  with  duty,  and  then  only  upon 
proof  by  the  claimant  that  such  goods  or  com- 
modities were  purchased  in  the  ordinary  course 
of  trade  for  a  full  consideration. 

4339.  What  is  the  force  of  the  expression  that 
this  lien  cannot  be  taken  away,  except  in  the 
case  of  duties  ? — Perhaps  it  would  be  better  to 
say  that  this  lien  exists,  except  in  cases  where 
they  have  been  charged  with  duty. 

4340.  Why  does  not  it  exist  where  goods  have 
been  charged  with  duty  ? — Because  they  have 

faid  the  excise  duty  ;  they  are  duty  paid  articles, 
t  means,  except  in  case  of  articles  in  respect  of 
which  a  duty  of  excise  has  been  charged  and 
paid;  that  is  a  general  provision  which  gives  a 
general  lien  in  the  case  of  all  manufacturers  of 
exciseable  articles  in  respect  of  goods  and  com- 
modities, and  materials  and  implements  of  their 
trade.  There  are  also  certain  express  provisions 
in  relation  to  particular  articles  of  manufacture, 
such  as  beer  and  spirits.  First,  as  to  the  excise 
duty  on  beer,  as  the  Committee  knows,  the  statute 
is  only  two  years  old,  the  43  &  44  Vict.  c.  20, 
s.  1 7,  and  that  provides  in  substance  as  follows : 
if  any  duty  payable  by  a  brewer  of  beer  remains 
unpaid  after  the  time  within  which  it  is  payable, 
the  collector  of  Inland  Revenue  for  the  collection 


Chairman — continued . 

in  which  the  brewery  premises  are  situate  may^ 
by  warrant  signed  by  him,  empower  any  person 
to  distrain  all  beer,  malt,  or  other  materials  for 
brewing  beer,  vessels,  and  utensils  belonging  to 
the  brewer,  or  in  any  premises  in  the  use  or  pos- 
session of  the  brewer,  or  of  any  person  on  his 
behalf,  or  in  trust  for  him,  and  to  sell  the  same 
by  public  auction  after  six  days'  notice  of  sale. 
The  proceeds  of  the  sale  are  applied  in  or  towards 
pavment  of  the  expenses  and  duty.  Then,  as  to 
spirits,  the  provision  is  now  contained  in  the 
Spirits  Act,  1880,  the  43  &  44  Vict.  c.  24, 
s.  48,  which  is  a  simple  consolidation  of  the 
old  law.  If  any  duty  payable  by  a  distiller  of 
spirits  remains  unpaid  after  the  time  within 
which  it  is  payable,  the  collector  of  Inland 
Revenue  for  the  collection  in  which  the  distillery 

E remises  are  situate  may,  by  warant  siraed  by 
im,  empower  any  person  to  distrain  all  spirits, 
malt,  or  other  materials  for  distilling  spirits, 
vessels  and  utensils  belonging  to  the  distiller,  or 
in  anv  premises  in  the  use  or  possession  of  the 
distiller,  or  of  any  person  on  his  behalf,  or  in 
trust  for  him,  and  also  all  spirits  warehoused  in 
the  name  of  the  distiller,  and  to  sell  the  same  by 
public  auction  after  six  days'  notice  of  sale ;  the 
proceeds  of  the  sale  are  applied  in  or  towards 
payment  of  the  expenses  and  duty.  The  Beer 
Duty  Act  has  been  in  force  since  October 
1880,  and,  according  to  the  best  information 
which  I  can  obtain,  a  warrant  has  been  put 
in  force  very  rarely,  so  far  as  I  can  under- 
stand, about  six  times  since  that  Act  was 
passed,  and  there  has  been  only  one  sale,  because 
the  effect  of  the  warrant  has  been  immediately  to 
bring  payment ;  in  fact,  there  has  been  no  levy, 
and,  therefore,  no  expenses  at  all,  but  the  fact  of 
the  warrant  has  brought  payment  at  once.  With 
respect  to  the  Spirits  Acts  1880,  I  may  make 
a  similar  remark.  The  relation  of  the  officer 
to  the  trader  in  the  case  of  spirits  is  such,  that  a 
warrant  is  never  required.  It  was  a  consolida- 
tion of  the  old  law,  the  Spirits  Act  of  1860,  and 
therefore  the  provision  as  to  distress  was  repeated ; 
but  I  believe  experience  has  been  such,  that  it  was 
never  required  under  the  old  law  at  all,  because 
of  the  peculiar  i*felation  in  which  the  officer  stands 
in  regard  to  spirits.  The  spirit  duty  is  not  paid 
on  stock  in  warehouse  under  the  control  of  the 
oflScer,  but  practically  it  is  only  in  the  case  of 
fraud,  or  a  case  where  a  deficiency  of  stock  would 
be  found  in  stock-taking  which  would  imply  fraud, 
that  any  such  power  would  be  Necessary,  and 
the  penalities  attaching  to  such  an  offence  are  sued 
for  instead  of  proceeding  by  way  of  distress.  Now 
I  pass  to  the  second  point,  which  is  the  right  of 
distress  in  the  case  of  persons  who  are  made  subject 
to  the  payment  of  duties  and  taxes.  There  are 
two  taxes^  and  one  so  called  duty,  all  of  them 
really  being  taxes,  the  land  tax,  the  income 
tax,  and  the  inhabited  house  duty.  After  the 
assessments  of  these  two  taxes,  and  the  duty  on 
inhabited  houses  (which  contain  the  particulars 
of  the  charges  upon  the  persons  liable  to  the  pay- 
ment of  such  duties,  and  the  names  of  such  per- 
sons), have  been  prepared  and  signed,  and  allowed 
by  the  respective  Commissioners,  the  Land  Tax 
Commissioners  and  the  General  Commissioners 
repectively,     duplicates     of     the     assessments 
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Chairman — continued, 
are  delivered  to  the  collector  of  the  parish  for 
which  the  assessments  are  made,  and  upon  thpse 
duplicates  are  endorsed  warrants  authorising  the 
collector  to  collect  the  dutie»  so  charged  and 
assessed.  The  collector  thereupon  demands  pay- 
ment of  the  duties,  and  if  any  person  refuses  to 
pay  the  sum  charged  upon  him,  he  is  authorised 
and  required  by  virtue  of  the  warrants  to  dis- 
train upon  the  messuages,  land,  tenements,  and 
premises  charged,  or  to  distrain  the  person 
charged  by  his  goods  and  chattels  without  any 
further  authority  from  the  Commissioners.  The 
collector  may,  also,  by  a  special  warrant  to  be 
obtained  for  the  purpose,  break  open  in  the  day- 
time any  house  or  premises.  Every  distress 
levied  by  a  collector  is  required  to  be  kept  for 
the  space  of  five  days,  and  if  payment  is  not  then 
made,  may  be  appraised  and  sold.  With  respect 
to  that  of  course  I  cannot  sav  that  I  have  very 
much  personal  knowledge  of  those  cases  through- 
out the  country,  because,  as  the  Committee  are 
aware,  the  Local  Commissioners  control  the  col- 
lectors. It  is  not  possible  to  say  how  many 
warrants  there  may  be,  and  our  knowledge  of 
any  hardship  that  arises  from  the  warrants  being 
put  in  force  could  only  be  judged  of  by  the 
number  of  complaints  which  reach  the  head 
office,  and  those  complaints  are  very  rare  indeed, 
either  as  to  a  warrant  having  been  issued  or  as 
to  its  having  been  enforced.  They  are  very 
rare  indeed,  and  very  seldom  have  come  before 
my  notice  ;  but  this  morning,  before  I  came 
down,  I  made  an  inquiry  of  an  officer  who 
has  been  for  20  years  an  inpector,  or  sub- 
inspector  of  taxes,  at  Somerset  House,  whether 
he  could  give  me  any  information  as  to  the  num- 
ber in  the  case  of  agricultural  tenancies,  to  which 
I  rather  conceived  the  attention  of  the  Committee 
was  specially  directed,  and  he  told  me  that  they 
were  exceedingly  rare,  and  that  he  should  say  that 
during  a  period  of  20  years  there  had  not  been 
more  than  10  cases  where  distress  had  been  ac- 
tually levied.  Of  course  the  Committee  are 
aware  that  in  the  case  of  agricultural  tenancies 
(I  am  speaking  now  particularly  as  to  income 
tax),  Schedule  A  and  Schedule  R,  Income  Tax, 
are  the  main  taxes.  Schedule  A,  which  although 
paid  in  the  first  instance  by  the  occupier,  is  prac- 
tically a  landlord's  tax,  antl  is  deducted  upon  pay- 
ment of  rent.  This  does  not  fall  therefore  ulti- 
mately upon  the  tenant.  As  respects  Schedule  B, 
if  the'  tenant  was  in  rather  impecunious  circum- 
stances and  not  working  his  farm  at  a  profit,  he 
knows  very  well  that  although  he  may  pay  it,  he 
ultimately  will  have  it  returned  to  him  upon 
proof  of  the  fact  that  he  has  made  no  profit. 

4341.  Under  what  Acts  do  you  have  this 
power  which  you  have  described  to  us? — It  is 
under  the  Taxes  Management  Act,  1880,  Sec- 
tion 86. 

4342.  Did  that  give  you  the  authority  to  dis- 
train ^ — That  was  a  Consolidation  Act,  which  re- 
enacted  the  General  Taxes  Management  Act, 
the  43  of  Geo.  3,  c  99,  a  33. 

4343.  Are  all  your  powers  with  reference  to 
distress  contained  in  Acts  which  relate  to  taxes  ? 
— Yes,  all  in  Revenue  Acts. 

4344.  Then  you  do  not  levy  distress  under 
the  general  law,  but  you  levy  them  under  the 
Statutes  ?— Under  no  special  Statute  upon  the 
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general  law  of  distress  but,  under  powers  con- 
tained in  the  Revenue  Acts. 

4345.  Which  may  be  analogous  to  the  general 
law  of  distress  as  regards  landlord  and  tenant, 
but  are  not  identical  ? — Certainly  not  No  doubt 
they  are  founded  upon  the  general  law  of  dis- 
tress, and  it  is  doubtless  in  consequence  of  the 
existence  of  the  general  law  of  distress  that  this 
form  has  been  adopted  in  the  Revenue  Acts, 

4346.  But,  as  a  matter  of  fact,  the  other  Acts 
might  be  repealed  without  touching  your  Acts 
at  all  ? — Quite  so. 

4347.  Because  you  are  actually  under  special 
Acts,  which  only  relate  to  revenue,  and  to  no- 
thing else  ? — That  is  so.     Then  there  are  duties 
on  what  we  call  establishment  licenses,  which,  as 
the  Committee  are  aware,  are  upon  servants  and 
carriages,  armorial  bearings  and  dogs;  we  include 
dogs  in  the  establishment  licenses.     Up  to  1869, 
they  were  assessed  taxes,   and  since  that  they 
have    been   collected    through   Excise  licenses. 
There  is  an  Act  of  1869,  the  33  &  34  Vict.  c.  14, 
8.  30,  under  which  every  person  in  Great  Britain 
is  required  to  deliver  to  the  Commissioners  of 
Inland  Revenue,  or  one  of  their  officers,  a  de- 
claration  setting  forth  the    particulars   of    the 
duties  payable   by  him  in  respect  of  armorial 
bearings,  carriages,  and  male  servants ;  and   if 
any   person  who  has  delivered  this  declaration 
does   not  within   the   prescribed  time  pay  the 
duties,  he  may  be  served  with  a  notice  requiring^ 
him  to  make  payment  in  seven  days.     If  he 
af);erwards  neglects  or  refuses  to  pay  the  duties, 
the  collector  of  Inland  Revenue  for  the  place 
wherein  he  resides  or  carries  on  business,  upon 
receiving  a  certificate  of  such  neglect  or  refusal, 
may  issue  a  warrant  to  any  officer  of  Inland 
Revenue  to  distrain  such  person  by  his  goods 
and  chattels.     The  distress  must  be  kept  for  four 
days,  and  if  payment  is  not  then  made,  may  be 
sold  and  the  proceeds  applied  in  satisfaction  of 
the  duties  and  expenses.    There  is  another  special 
provision  in  Section  31,  that  if  the  person  has 
become  a  bankrupt  so  that  a  levy  upon  his  goods 
and  chattels  cannot  be  made,  the  trustee  in  bank- 
ruptcy is  required  to  pay  the  amount  of  duties 
for  which  the  warrant  was  issued.    I  am  informed 
that  the  warrant  in  this  case  is  rarely  enforced, 
when  issued.     It  is  difficult  to  say  how  often  it 
is  issued  or  enforced,  but  no  complaint,  so  far 
as   I   am  aware,   has  reached  Somerset  House 
with  reference  either  to  the  issue  or  the  enforce- 
ment, and  the  Act  has  been  in  force  12  years. 
My  reference   to  Section  31,   and  the  allusion 
there  to  the  case  of  bankruptcy,  leads  me  to  draw 
the  Committee's  attention,  although,  of  course, 
their  attention  has  been  drawn  by  other  witnesses 
to  it,  to  the  provision  in  the  Bankruptcy  Act  of 
1869,  Section  32,  which  creates  a  preferential 
debt  for,  inter  alia^  all  assessed  taxes  (now  con- 
fined to  inhabited  house  duty),  land  tax  and  pro- 
perty, and  income  tax,  assessed  up  to  the  5tB  of 
April  next  before  the  date  of  the  order  of  its  ad- 
judication, and  not  exceeding  in  the  whole  one 
year's  assessment.     The  Committee  will  observe 
this  limitation  of  the  Crown's  preferential  claim  ; 
but  upon  reference  to  Section  49  it  will  be  ob- 
served that  the  bankrupt  is  not  discharged  from 
Crown  debts  save  so  far  as  preferentifuly  paid, 
but  he  remains  liable  notwithstanding  any  order     ^ 
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of  discharge  which  he  may  obtain.  I  may  men- 
tion to  the  Committee  that  a  peculiar  question 
arose  three  or  four  years  ago,  in  1878,  as  respects 
the  Crown's  right  to  income  tax  under  Sche- 
dule A,  which  had  been  assessed  upon  a  company 
which  subsequently  came  into  liquidation.  Witn 
a  view  to  protect,  as  far  as  possible,  the  interests 
of  the  creditors  of  the  company,  as  well  as  the 
shareholders  of  the  company,  1  refrained  from 
advising  the  ordinary  distress,  and  took  proceed- 
ings in  the  liquidation  to  establish  the  Crown's 
priority,  which  the  liquidator,  under  the  advice  of 
the  chief  clerk,  refused  to  recognise.  The  case 
came  before  the  late  Vice-chancellor  Malins,  and 
he  gave  judgment  in  favour  of  the  company  and 
against  the  Crown.  The  grounds  of  his  decision 
I  will  shortly  read  to  the  Committee,  and  it 
would  perhaps  a  little  assist  them  if  I  were  to 
read  briefly  tne  judgment  of  the  three  judges  of 
the  Court  of  Appeal  upon  this  subject.  It  was 
the  Crown's  right  of  distress  with  which  they 
were  dealing. 

4348.  So  far  as  it  is  the  Crown's  right  of  distress, 
it  would  naturally  be  an  Imperial  question,  but 
80  far  as  it  is  a  preferential  right  of  the  Crown 
only  with  which  you  would  deal,  I  think  it  would 
not  be  necessary  to  follow  it  up ;  the  case  was 
rather  to  establish  the  preferential  right  of  the 
Crown  ? — Yes,  it  was ;  and  it  was  based  upon 
the  existence  of  the  Crown's  right  of  distress, 
and  so  the  Lords  Justices  of  Appeal  considered 
it.  I  would  only  give  the  Committee  a  reference 
to  the  case.  It  is  the  case  In  re  Henley  &  Co., 
Law  Reports,  9th  Chancery  Division,  page  469. 
The  judgments  are  short,  and  they  are  mainly 
based  upon  the  existence  of  the  Crown's  right  of 
distress,  and  upon  the  action  which  the  (/rown 
took  in  the  liquidation  proceedings  instead  of 
availing  itself  of  its  right  of  distress.  1  do  not 
think  there  is  any  other  point  in  the  law.  I 
understood  that  my  statement  was  to  be  confined 
to  the  law  upon  the  subject.     I  am  not  aware 

•that  there  is  any  other  right  of  the  Crown  to 
distrain  conferred  by  any  statute,  except  those 
to  which  I  have  drawn  the  attention  of  the  Com- 
mittee. 

4349.  There  have  been  few  cases,  as  you  have 
informed  the  Committee,  where  the  warrant  has 
actually  been  executed;  is  there  any  liability  if 
too  much  has  been  seized,  and  if  there  is  any  loss 
to  the  tenant  through  that? — None.  I  may  say 
that  the  oflScer  is  protected  by  statute,  and  the 
Crown  cannot  be  sued. 

4350.  So  that  if  there  were  an  excessive  levy 
or  any  abuse  of  that  kind,  there  would  be  no 
redress? — No  redress  at  all.  Of  course  the 
surplus  is  returnable. 

4351.  I  mean,  if  there  was  a  loss,  the  damage 
would  not  be  made  good?— No.  I  may  say  that 
they  are  all  small  cases.  The  instructions  to  the 
collector  are  to  act  with  great  judgment,  and  1 
believe,  as  a  rule,  he  does  so  act,  for,  as  I  say, 
there  has  been  no  complaint. 

4352.  Amongst  the  powers  which  you  possess 
for  the  collection  of  taxes,  do  you  consider  this 
the  most  valuable  ? — The  most  valuable  ;  it  is 
the  promptest  and  ihe  most  readily  effective. 

4353.  Are  there  other  modes  to  which  you 
have  recourse  as  often  or  more  often  than  to  this? 
— No ;  this  is  the  most  frequent ;  it  is  the  know. 


C/iairnMyn— -continued. 

ledffe  of  the  existence  of  this  power  which  brings 
in  tne  revenue. 

4354.  Does  the  Inland  Revenue  Department 
attach  importance  to  the  possession  of  this  right 
of  distress?— Certainly,  great  importance  both  in 
the  interest  of  the  taxpayer  and  m  the  interest  or 
the  Revenue.  Of  course,  as  the  Committee  are 
aware,  it  is  very  important  to  get  the  taxes  in 
within  the  year,  and  therefore  the  more  prompt 
and  the  more  readily  effective  our  remedy  is  the 
better  it  is  for  the  Revenue  and  the  country. 

4355.  Is  the  provision  for  levying  distress 
the  modus  operandi  similar  to  what  it  is  in  other- 
cases.  Supposing  that  a  tax  collector  proceeds  to 
execute  a  distress,  whom  would  he  employ? — He 
takes  with  him  either  a  sub-official  of  nis  own,  or 
he  would  take  with  him  a  bailiff.  If  the  presence 
of  the  collector  with  his  warrant  results  in  im- 
mediate payment,  as  I  need  not  say  it  does  in  99 
cases  out  of  100,  no  expense  at  all  is  incurred 
because  no  .levy  is  made  ;  but  if  he  leaves  a  man 
in  possession,  then  a  slight  expense  is  incurred  ; 
I  believe  the  expense  is  identical  in  cases  under 
20/.  with  that  in  the  case  of  a  landlord's  levy 
under  20/.,  and  I  need  not  say  that  our  levies 
are  almost  always  under  20/. 

Dr.  Commins, 

4356.  If  you  found  a  landlord  in  possession- 
under  a  landlord's  distress,  you  would  proceed- 
notwithstanding  ? — Yes. 

4357.  You  could  take  precedence  of  the  land* 
lord's  claim  ? — Yes.  I  have  pointed  out  that  it 
is  not  so  under  the  Bankruptcy  Act,  but  in 
ordinary  cases.  I  do  not  know  how  it  was  that 
the  Revenue  permitted  the  landlord  to  have  any- 
priority  under  the  Banruptcy  Act ;  Section  4^ 
seems  to  me  rather  a  departure  from  the  general 
law,  and  that  is  why  I  drew  the  attention  of  the 
Committee  to  it. 

Colonel  Brise. 

4358.  Do  you  ever  have  to  put  the  law  of  dis- 
tress into  operation  with  regard  to  Schedule  A? — 
I  informed  the  Committee  that  I  sent  to  inquire 
upon  that  particular  point  this  morning,  and  I 
was  informed  by  the  inspector  of  taxes,  who  has 
been  connected  with  that  particular  department 
for  20  years,  that  he  only  remembers,  he  thinks 
he  may  say,  10  cases.  Of  course.  Schedule  A  is- 
combined,  as  you  are  aware,  with  Schedule  B. 

4359.  Have  you  ever  had  to  put  the  law  in 
force  with  regard  to  Schedule  B  ? — I  conceive 
that  Schedules  A  and  B  are  generally  combined, 
and  could  not  be  discovered.  They  are  twa 
totally  different  cases,  but,  as  you  are  aware,  they 
are  combined,  and  although  it  is  ultimately  bonie 
by  the  landlord  in  the  one  case  and  by  the  occupier 
in  the  other,  the  Act  is  so  framed  as  to  throw  it 
in  the  first  instance  upon  the  occupier. 

Chairman. 

4360.  You  levy  first  on  the  occupier? — ^Yes* 
Would  you  allow  me  to  mention  one  distinction. 
There  is  this  distinction,  that  the  pro^dsion  in 
the  Taxes  Management  Act  to  which  I  have 
referred  gives  power  to  levy  on  all  the  goods  on 
the  premises  charged  in  the  case  «)f  Schedule^  A, 
and  as  respects  Schedule  B,  whichQf  course  is  a 
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personal  tax  and  not  a  tax  upon  property,  the 
premises  are  not  charged  with  ^e  tax  as  in  the 
case  of  Schedule  A^  and  you  can  only  levy 
upon  his  ffoods  and  chattels;  therefore,  under 
Schedule  A  you  may  levjr  upon  anything  that 
you  find  upon  the  premises  whosesoever  they 
are ;  but  under  Schedule  B,  if  you  levy  the  two 
together,  you  must  be  confinea  to  those  which 
are  actually  the  property  of  the  tenant. 

Colonel  Brise. 

4361-2.  Is  it  not  the  case  that,  so  far  as  the 
occupier  has  to  pay  income  tax  under  Schedule 
B,  wnether  he  has  made  any  income  or  not,  after 
he  has  paid  the  tax  under  Schedule  B  he  has  an 
opportunity  to  appeal  ? — Yes. 

Sir  Massey  Lopes. 

4363.  How  soon  after  any  of  these  taxes  have 
become  due  do  you  distrain  for  them ;  what  limit 
do  you  give  practically?— It  varies,  no  doubt,  in 
difierent  districts. 

4364.  We  know  that  these  taxes  are  due  every 
year  ? — As  you  are  aware,  they  are  due  in  the 
month  of  January  every  year,  and  very  great 
effort  is  made  to  collect  them  before  the  end  of 
the  financial  year ;  the  collectors  are  so  instructed 
to  do,  and  therefore  they  go  with  their  warrant 
in  their  hand  and  demand  payment  very  soon 
after  the  month  of  January. 

4365.  But  if  they  are  not  paid,  what  limit  do 
you  give  before  you  take  final  measures  ? — That 
rests  entirely  with  the  commissioners  of  the  dis- 
trict ;  the  commissioners  of  the  district  do  that. 


Sir  Maisey  Lopes — continued. 

and,  as  I  said,  it  varies  probably  in  different  dis- 
tricts. 

4366.  Then  the  collector  can  do  that  without 
power  from  the  commissioners? — He  does  it 
under  the  power  given  him  by  the  district  com- 
missioners. 

4367.  He  cannot  act  for  himseir? — No,  he 
cannot  act  for  himself,  but  when  a  duplicate  is 
handed  to  him  it  is  his  authority  to  collect,  and 
on  the  back  of  that  duplicate  is  the  warrant  which 
he  puts  in  force,  if  he  thinks  necessary. 

4368;  I  understand  you  to  say  that  although 
you  use  this  power  very  seldom,  yet  you  consider 
it  very  advantageous,  because  it  is  a  means  of 
your  being  able  to  obtain  a  more  rapid  and  re- 
gular mode  of  payment  ? — I  conceive  that  it  is  all 
important,  and  unless  there  is  something  equally 
prompt  and  efficacious  to  be  substituted  for  it. 
It  would  be  impossible  to  collect  the  revenue ; 
we  should  have  the  right,  but  without  the  proper 
remedy. 

4369.  Although  the  ordinary  mode  of  levy  is 
precisely  the  same  as  the  landlord  would  put 
into  force  in  his  distress  ? — I  believe  it  to  be  so. 

4370.  With  this  exception,  as  I  understand, 
that  if  vou  can  commit  default  there  is  no  prac- 
tical redress? — ^That  is  so. 

4371.  You  are  strongly  of  opinion,  as  I  under- 
stand, that  the  remedy  should  oe  at'  all  events  a 
prompt  and  an  easy  one  ? — Yes,  quite  so ;  I  think 
it  is  apparent  in  the  case  of  the  income  tax,  which, 
as  you  are  aware,  is  granted  as  an  income  tax  for 
the  services  of  the  particular  financial  year. 


Afr.  Frederick  Beard,  called  in ;  and  Examined. 


Chairman. 

4372.  You  are  a  land  agent  and  valuer,  I  be- 
lieve?— I  am. 

4373.  And  do  jrou  farm  land  yourself? — Yes. 

4374.  Where  is  your  farm? — Within  about 
three  miles  of  the  city  of  Canterbury. 

4375.  What  sized  farm  is  it  ? — Four  hundred 
acres. 

4376.  And  you  have  some  experience  as  agent 
for  other  estates  ? — Yes,  but  not  at  present.  I 
have  acted  as  agent  for  other  properties,  but  my 
principal  work  now  is  valuations  for  rent,  valua- 
tions of  freehold  property,  and  a  great  many 
valuations  for  assessment  purposes,  and  also  farm 
valuations. 

4377.  You  have  experience  of  valuations  of 
farms  as  between  outgoing  tenants  and  incoming 
tenants  ? — I  have  had  considerable  experience  in 
those  valuations. 

4378.  Has  your  attention  been  drawn  to  the 
law  of  distress  ? — Yes. 

4379.  Have  any  cases  of  hardship  come  under 
your  notice  ? — Yes,  hardship  to  other  creditors. 

4380.  What  class  of  haruship  ?— ^It  has  been  in 
this  way.  There  have  been  two  or  three  years 
arrears  of  rent,  and  those  have  been  paid  in  full, 
of  course  to  the  detriment  oi^the  other  creditors. 

4381.  Are  you  speaking  theoretically,  or  have 
you  known  actual  cases /—Practically  I  have 
known  actual  cases  under  my  own  immediate  ob- 
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servation,  cases  in  which  I  was  acting,  in  fact,  as 
manager  of  the  prooerty  for  trustees.  The 
estates  wer^  in  liquidation  in  both  cases  that 
came  under  my  own  immediate  knowledge. 

4382.  And  you  found  the  rents  due  for  how 
many  years  ? — Two  or  three  years  in  both  cases. 

4383.  Was  it  as  many  as  three  years? — I 
would  not  say  poritively,  but  I  believe  it  was 
three  years  in  one  of  the  two  cases. 

4384.  In  the  whole  of  your  experience  have 
you  ever  known  rent  in  arrear  for  four  years? — 
No. 

4385.  In  those  cases  were  these  considerable 
dividends  for  the  other  creditors  after  the  two 
or  three  years'  rent  had  been  paid  ? — I  tJiink  in 
the  one  case  it  was  25.  6d.  and  in  the  other  7^. 
or  Ss.  in  the  pound. 

4386.  Has  the  law  been  often  enforced  in  your 
experience? — No.  To  my  actual  knowledge, 
where  it  has  come  under  my  own  immediate  ob- 
servation, I  do  not  know  of  a  case  where  the  law 
of  distress  has  been  actually  put  in  force. 

4387.  In  those  cases  which  you  have  men- 
tioned, where  two  or  three  years'  rent  have 
been  due,  your  point  would  be  that  they  have 
been  allowed  to  accumulate  under  the  securitv 
of  the  law  of  distress? — Yes,  and  paid  in  full, 
knowing  that  the  landlord  would,  of  course, 
enforce  it ;  in  fact,  as  a  matter  of  arrangement^ 
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in  order  to  prevent  tiie  distress  being  put  in,  the 
trustees  of  the  creditors  asreed  to  pay  the  rents 
in  full.  ^ 

4388.  Whom  were  you  acting  for  in  these 
cases  ? — The  trustees  of  the  creditors. 

4389.  And  the  law  of  distress  was  not  put  in 
force  at  the  request  of  the  trustees? — At  the 
request  of  the  trustees,  they  undertook  to  pay 
the  rent  in  full. 

4390.  Therefore,  although  the  law  of  distress 
was  not  put  in  force,  tiaey  had  the  full  effect 
of  the  law  of  distress  precisely  the  same  as  if 
it  had  been  put  in  force  ? — Yes,  exactly ;  and 
that  is  the  general  effect  of  the  law  so  far  as  my 
experience  goes. 

4391.  But  the  existence  of  the  law  enables 
the  landlord  to  allow  the  rent  to  accumulate, 
which  otherwise  he  would  not  allow  to  accumu- 
late ?— Exactly. 

4392.  You  have  some  experience  of  valuations 
^f  mixed  arable  and  pasture  farms;  is  there 
generally  at  any  time  sufficient  to  pa^  the  land- 
lord one  year's  rent?  —  I  should  think  always 
mi»re  than  sufficient,  unless  the  farm  is  very 
much  mismanaged,  and  the  landlord  neglects 
hi?  duty  in  allowing  it  to  get  so. 

4393.  But  there  is  generally  sufficient  in  what 
cannot  be  carried  away  ? — Yes,  1  should  think 
always  more  than  a  year's  rent  in  a  well-mfmaged 
farm. 

4394-5.  Could  you  expand  that  answer  a  little  ? 
— Yes.  Very  large  tillages  are  matters  that 
cannot  be  removed  firom  a  farm ;  and  the  seed 
that  is  in  the  land  cannot  be  removed,  and 
various  other  matters  of  that  kind.  Under  the 
condition  of  most  holdings,  straw  and  hay  and 
manure  cannot  be  removed. 

4396.  Is  it  general  ip  your  neehbouthood  that 
straw  and  hay  cannot  be  removed? — Yes,  except 
under  certain  conditions,  those  conditions  being 
the  bringing  back  a  certain  quantity  of  manure 
as  equivalent  for  any  hay  or  straw  sold ;  that 
is  almost  universal 

4397.  And  is  generally  acted  up  to  ? — Yes. 

4398.  Are  you  in  favour  of  the  total  abolition 
of  the  law  of  distress,  or  only  of  its  partial  abo- 
lition?— I  am  in  favour  of  its  total  abolition. 
The  landlord,  it  appears  to  me,  has  always  more 
security  than  any  other  creditor,  inasmuch  as  he 
has  got  these  things  on  the  farm  which  cannot  be 
removed. 

4398*.  You  think  that  one  year's  rent  can  be 
secured  to  the  landlord  even  without  the  law  of 
distress? — Yes;  there  is  sufficient  on  the  land 
to  secure  him  his  rent  that  no  creditor  can 
take. 

4399.  Would  you  make  that  statement  with 
regard  to  all  farms  ? — No,  not  as  to  grass  lands. 
In  grass  lands  I  take  it  that  the  law  of  distress 
is  of  hardly  anv  value  to  the  owner  of  grass 
lands,  because  the  tenant  can  remove  his  stock 
off  the  farm  at  any  time.  Of  course,  if  he  has 
stacks  of  hay,  that  is  another  matter.  If  the 
tenant  thou^t  there  was  going  to  be  a  distress 
put  in  for  his  rent,  he  has  only  to  open  his  gates 
and  drive  the  cattle  on  it  away. 

4400.  As  I  understand  you,  you  do  not  think 
that  tlie  law  of  distress  is  of  great  value  in  the 
case  of  pasture  farms,  and  therefore  it  would  not 
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so  much  signify  to  a  landlord  if  it  was  done 
away  with,  and  that  in  the  case  of  mixed  farming 
there  is  sufficient  to  secure  him  for  a  year  ? — Yes, 
thnt  is  what  I  mean.  In  Kent  there  is  a  verj 
large  tract  of  grass  land,  called  Romney  Marsh, 
and  T  have  had  a  good  deal  to  do  with  lands  in 
Bomney  Marsh  at  one  time  or  other,  and  the 
landlords  have  no  special  arrangements  with  liieir 
tenants  there  to  secure  them  their  rent ;  but  the 
law  of  distress  is  never  put  in  force,  or  hardly 
ever.  It  exists,  and  that  is  sufficient  generally 
to  ensure  the  payment  of  the  rent. 

4401.  Is  there  any  suggestion  that  you  could 
make  by  which  the  landlord's  right  to  secure  one 
year's  rent  could  be  strengthened  if  the  law  were 
abolished  ? — In  the  case  of  grass  lands,  of  course 
he  has  not,  but  in  the  case  of  arable  land  he 
always  has  security. 

4402.  In  the  case  of  bankruptcy,  would  he 
have  any  security?—^!  believe  in  the  case  of  a 
bankruptcy  one  year's  rent  is  secured  to  the  land- 
owner in  full  by  the  Bankruptcy  Act. 

4403.  And  that  you  would  leave  ^ — Yes. 

4404.  And  you  believe  that  by  the  existence 
of  that  right  on  mixed  farms  there  would  be 
sufficient  to  enable  him  always  to  be  safe  ? — I 
do. 

4405.  As  regards  pasture  land,  do  you  consider 
that  the  law  of  distress  is  of  little  value  ? — I  have 
stated  that  the  tenant  can  remove  his  stock  from 

frass  lands  at  any  time  if  he  b  at  all  disposed  to 
elieve  that  his  landlord  is  likely  to  put  in  a  dis- 
tress, or  if  he  is  in  difficulty  he  will  in  all  proba- 
bility sell  his  stock. 

4406.  Have  you  had  any  experience  of  that 
course  having  been  pursued? — No;  I  think  the 
case  is  this :  the  occupiers  of  grass  lands  as  a  rule 
have  not  suffered  from  the  bad  times  of  the  last 
five  or  six  years  so  much  as  the  occupiers  of 
arable  lands,  and  consequently  they  have  not 
been  in  distress,  and  there  has  been  no  occasion 
for  the  landlords  to  sue  them  for  their  rents. 

4407.  In  your  neighbourhood  have  you  many 
farms  which  are  exclusively  pasture  ?— In  Rom- 
ney Marsh,  which  is  a  very  large  district  in  East 
Kent,  the  bulk  of  it  is  grass  limd,  and  very  rich 
grass  land. 

4408.  Do  you  believe  in  the  tendency  of  the 
law  of  distress  to  increase  rents  ? — Yes,  I  do. 

4409.  In  what  way  ? — It  acts  in  an  indirect 
way :  in  tiiis  way  principally  ;  a  landlord's  agent 
or  a  landlord,  is  not  so  careful  in  the  selection  of 
his  tenants,  and  consequently  there  would  be 
more  tenants  wanting  to  farm  his  land  and  more 
competition ;  and  of  course  the  landlord,  in  con- 
sequence of  the  increased  competition,  would  ex- 
pect and  would  get  a  better  rent. 

4410.  Have  you  seen  in  the  course  of  your 
experience  that  landlords  and  agents  are  not 
sufficiently  careful  in  the  selection  of  their 
tenants? — I  think  in  all  well-managed  estates 
they  are  sufficiently  careful  in  the  selecdcm,  but 
th^  are  a  great  many  estates  that  are  not  well 
managed,  and  where  there  are  poor  landlords 
who  are  anxious  to  get  the  utmost  that  they 
can  from  their  land. 

4411.  But  would  you  distinctly  state  that  the 
rents  have  been  increased  in  any  part  of  the 
country  where  you  have  had  experience  by  the 
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Chairman — continued, 
landlords  admitting,  in  the  competition  tor  land, 
tenants  whom,  but  for  the  law  of  distress,  they 
would  not  accept? — ^Yes,  I  am  clearly  of  opinion 
that  that  has  been  the  case. 

4412.  What  class  of  tenants  and  in  what  class 
of  farms? — I  think  in  all  classes  of  £Eurms,  but 
more  particularly  in  mixed  arable  &rms.  In 
grass  lands  I  should  think  that  the  landlord 
would  naturally  be  more  particular,  knowing 
that  the  law  of  distress  would  not  help  him 
much. 

4413.  But  are  you  thinking  <^  landlords  ao- 
ceptii^  small  tenants  with  insufficient  means,  c^ 
would  you  say  that  even  iu  the  case  of  the  larger 
and  more  important  farms  a  landlord  would 
accept  tenants  who  had  but  little  capital,  because 
he  knows  that  by  the  law  of  distress  his  rent  will 
be  secured  ? — I  do  not  think  that  that  would 
apply  to  large  farms  more  than  to  small  ones ;  I 
thmk  it  would  apply  to  both,  and  in  nearly  an 
equal  d^ee* 

4414.  In  a  small  farm  the  landlord  might, 
might  he  not,  be  willing  to  put  some  one  in  whom 
he  would  wish  to  help  on  ? — Yes.  When  I  talk 
of  a  small  farm,  I  mean  a  farm  of  50  or  60  acres, 
where  the  principal  part  of  the  coital  of  the 
man  is  the  labour  of  himself  and  his  family ;  he 
has  not  the  actual  money  to  put  into  the  farm, 
but  if  he  is  an  industrious  man,  with  a  small 
amount  of  capital,  it  is  sufficient,  because  he  has 
not  any  labour  to  pay. 

4415.  Is  not  the  law  of  distress  a  protection  to 
that  class  of  man  in  this  sense,  that  the  landlord 
would  be  ready  to  take  him,  as  he  has  always 
got  the  rent  secured,  whilst  he  would  not  be  able 
to  take  in  a  man  not  having  any  capital  if  his  rent 
were  not  secured  ? — No,  I  do  not  think  so  ;  his 
rent  is  secured  in  this  way,  that  directly  he  gets 
over  the  first  year  oS  his  occupation,  he  then  has 
got  capital  on  the  farm ;  he  has  got  the  labour 
that  he  has  expended  upon  the  farm  just  the 
same  as  a  large  tenant  has  property  which  cannot 
be  removed. 

4416.  Does  not  that  depend  upon  how  he 
£arms  ? — Of  course ;  but  then  the  landlord  must 
be  a  bad  landlord  not  to  see  that  he  farms  well, 
and  I  should  not  think  that  he  would  not  accept 
him  as  a  tenant  unless  he  knew  something  about 
him ;  he  ought  not,  certainly. 

4417.  If  they  are  small  farmers  who  belieye 
that  the  law  of  distress  /is  useful  to  them,  by 
enabling  them  to  get  farms  which  otherwise  they 
would  not,  you  consider  that  an  error  on  their 
part?— Yes,  I  should;  I  do  not  think  that  it 
would  prevent  them  from  getting  fiurms  the 
least  in  the  world;  I  think  that  the  landl(ml, 
or  his  agent,  as  a  rule,  would  look  at  the  pre- 
vious character  of  the  man,  and  would  like  to 
have  some  knowledge  of  his  farming  capabilities 
and  his  skill,  and  with  that  knowledge  he  would 
be  just  as  wiUii^  to  give  him  cre£t  for  half- 
a-year's  rent  as  he  is  now. 

4418;  Do  not  you  think  that  a  landlord  woiild 
not  take  other  means  of  securing  his  rent  ii'  the 
law  of  distress  were  abolished  ? — I  think  that  he 
should  have  more  easy  means  of  getting  rid  of  a 
bad  tenant ;  I  think  that  is  of  great  deal  more 
value  to  the  landlord  than  the  law  oi  distress. 

4419.  But  beyond  that,  do  not  you  think  that 
landlords   would  require    to  have  their    rents 
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secured  in  some  other  wav,  either  by  a  bill  of 
sale  or  by  taking  collateral  security  ? — You  see 
the  landlord,  or  his  agent,  can  always  mAke  his 
rent  a  first  charge  on  the  assets  in  case  of  bank- 
ruptcy or  insolvency,  and  he  can  make  that  a 
condition  of  the  hiring. 

4420.  How  can  he  make  that  a  condition  ? — 
He  would  simply  make  it  a  covenant,  in  his 
agreement. 

4421.  But  it  would  not  hold  |>ood  against  other 
creditors? — Yes,  it  would,  because  he  would 
have  a  valuation,  and  he  could  retain  t^  hay  and 
the  straw  and  the  manure.  The  creditors  cannot 
sell  that  off  if  the  tenant  has  covenanted  that  it 
shall  not  be  sold  off.  Of  course  I  am  not  a 
lawyer,  I  may  be  wrong  in  my  opinion. 

4422.  But  you  woula  be  in  favour  of  a  readier 
mode  of  re-entry  ? — Decidedly ;  S  think  that  is  a 
most  importont  thing. 

4423.  Do  you  consider  that  it  is  an  advantage^ 
to  the  tenant  that  the  rent  should  be  allowed  to 
accumulate  in  bad  times  for  two  or  three  years  ? 
— It  is  a  great  disadvantage,  in  my  opinion. 

4424.  Is  there  not  means  afforded  in  that  way 
to  the  tenant  to  ride  through  the  difficulties  until 
better  times  come  ? — I  do  not  think  so  ;  it  gene- 
rally leads  a  tenant  on  to  ruin. 

4425.  How  much  of  a  man's  capital  does  one 
year's  rent,  in  your  judgment,  represent  on  an 
avenge? — One-fifth  of  his  capital;  consequently, 
if  he  foses  more  than  three^firths  of  his  capital  it 
is  impossible  that  he  could  ever  recover  himseLT 
unless  in  very  exceptional  cases,  such  as  in  farms 
where  hops  are  grown,  or  fruit,  or  something  of 
that  sort,  where  tnere  are  large  returns ;  but  in  the 
case  of  ordinary  farms  it  is  impossible  that  a  man 
can  ever  recover  himself  if  he  is  two  or  three 
years'  rent  in  arrear. 

4426.  Do  not  you  think,  as  a  matter  of  fact, 
that  tenants  have  been  helped  by  their  landlords 
during  those  bad  times  by  allowing  the  rent  Uy 
stand  over  ? — I  think  that  the  landlords  have 
helped  their  tenants  by  allowing  them  deductions 
from  their  rents.  I  think  that  that  has  been 
a  considerable  help;  but  I  do  not  think  that 
allowing  the  rents  to  be  in  arrear  has  been  any 
help  to  the  tenants. 

4427.  Do  you  hold  that,  if  a  tenant  cannot  pay 
his  rent  for  a  couple  of  years,  practically  he  has 

?)t  very  little  chance  oi  paying  it  afterwards  ? — 
he  only  chance  for  him  is  to  take  a  smaller 
occupation,  so  that  his  capital  can  cover  it. 

4428.  What  evidence  can  you  give  us  with 
regard  to  entries  in  the  county  of  Kent;  are 
they  at  Michaefanas  or  at  Lady-day,  or  when  ?' 
— ^I  should  think  practically,  so  far  as  my  ex- 
perience goes,  there  is  very  little  difference ;  I 
think  that  in  Kent  they  are  very  nearly  all 
Michaelmas  entries,  but  there  are  occasional 
valuations  on  entries  between  Michaelmas  and 
Lady-day  under  special  circumstances,  such  as 
a  death,  or  something  of  that  sort,  but  generally 
the  custom  is  to  enter  at  Michaelmas, 

4429.  What  does  the  valuation  on  a  change 
of  tenancy  include? — Of  course  it  is  according 
to  the  agreement,  but  as  a  rule  it  is  the  straw,. 
the  hay,  the  manure,  the  labour,  rent,  and  the 
rate  on  the  fallows. 

4430.  What  io  you  mean  by  the  rate  on  the 
fallows? — It  is  the  custom  for    the 
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tenant  to  pav  the  outgoinp^  tenant  for  all  that  he 
has  expenaecl  on  the  fallows,  because  the  fallows 
are  made  at  the  Michaelmas  valuation  for  the 
express  benefit  of  the  in- comer,  copsequently  he 
has  to  pay  for  the  cost  of  making  them,  and  the 
rent  of  the  land  for  the  portion  of  the  farm  that 
is  made  fallow. 

4431.  That  is  special  to  Kent,  is  it  not? — I  do 
not  think  so;  1  have  made  valuations  in  other 
counties,  where  I  have  found  the  same  thing. 
It  is  the  same  in  Suffolk,  and  in  Yorkshire,  and 
in  Buckinghamshire. 

Mr.  Bidden 

4432.  In  fact,  paying  all  the  expenses?— Yes ; 
not  the  rent  of  the  farm,  but  only  the  rent  of 
that  part  of  the  farm  which  is  made  fallow.  It 
does  not  signify  whether  it  is  turnip  or  bare 
fallow,  the  principle  is  exactly  the  same,  namely, 
that  all  fallows  are  made  by  the  outgoing  tenant 
for  the  benefit  of  the  incomer;  that  is  the  prin- 
ciple upon  which  all  farm  valuations  ought  to  be 
made,  and  are,  I  think,  made  as  a  rule. 

Chairman, 

4433.  What  is  done  in  cases  where  the  change 
of  tenancy  takes  place  between  Michaelmas  and 
Lady-day? — Then  you  go  back  to  Michaelmas, 
and  you  deduct  from  his  valuation  all  that  the 
outgoing  tenant  has  taken  .off  the  farm ;  that  is 
to  say,  if  he  has  expended  the  straw  and  the  hay, 
that  would  not  enter  into  the  valuation,  but  ne 
would  also  be  paid  in  addition  to  all  these 
matters  for  the  payments  that  he  makes  in  crop- 
ping the  land,  that  is,  in  putting  in  wheat  and 
other  matters  lip  to  the  date  of  the  valuation. 

4434.  Are  you  acquainted  with  the  opinion  of 
your  neighbours  in  East  Kent  with  regard  w)  the 
law  of  distress  ? — Yes ;  it  is  divided.  I  do  not 
think  that  it  is  a  matter  which  is  really  very 
much  thought  of,  at  least,  I  do  not  think  there  is 
any  very  strong  feeling  in  the  matter. 

4435.  If  the  law  of  distress  were  abolished, 
would  the  present  be  a  good  time  for  doing  it  ? — 
As  good  a  time  as  any  other,  I  should  tiiink.  I 
do  not  see  why  it  should  not  be  as  well  done 
now  as  at  any  other  time. 

4436.  A  previous  witness,  who  was  in  favour 
on  the  whole  of  the  abolition  of  the  law  of  dis- 
tress, considered  that  a  time  when  the  tenants 
were  recovering  from,  or  were  still  under,  the 
effect  of  severe  agricultural  distress,  was  not  a 

f)articularly  good  moment  for  a  change  of  the 
aw ;  does  that  affect  your  judgment  in  any  way? 
— No,  for  this  reason ;  I  thiuK  that  a  roan  who 
has  lost  two-fifths  or  three-fifths  of  his  capital, 
the  sooner  he  is  out  of  his  farm  the  better  for 
himself  and  for  everybody  connected  with  him. 

4437.  Would  that  be  ihe  view  of  a  farmer 
who  was  in  that  position? — Perhaps  not;  but  if 
he  consulted  his  own  interest,  it  would  be. 

4438.  Therefore  your  judgment  would  be  in- 
fluenced by  that  in  the  date  for  abolishing  the 
law  ;  you  would  not  mind  if  the  abolition  of  the 
law  should  lead  to  dispossessing  a  certain  number 
of  farmers,  because  it  would  be  for  their  interest? 
— No ;  I  think  that  the  sooner  those  men  leave 
their  occupations  and  take  occupations  suitable 
to  their  capital,  the  better. 
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4439.  Do  you  think  that  the  general  produc- 
tion of  agricultural  jiroduce  in  the  country  may 
be  diminished  by  a  large  proportion  of  the  land 
being  held  by  men  of  insufficient  capital  f — I  am 
sure  of  it.     I  do  not  think  anything  about  it 

4440.  Is  that  the  situation  to  a  certain  extent 
at  present? — Yes;  I  do  not  think  that  we  have 
suffered  so  much  in  the  particular  part  of  Kent 
in  which  I  live  as  in  most  counties,  inasmuch  as 
we  grow  fruit  and  hops,  and  a  variety  of  things, 
that  really  have  been  profitable  during  the  bad 
times.  But  that  does  not  apply  to  the  whole  of 
the  farms  in  East  Kent ;  it  only  applies  to  cer- 
tain localities  that  are  suitable  for  growing  that 
particular  produce. 

4441.  Would  you  say  that  there  are  many 
farmers  who  are  in  arrear  with  their  rent? — I  do 
not  think  so.  I  do  not  know  that  any  have  come 
under  my  immediate  knowledge.  I  think  that 
the  rents  have  been  very  fairly  collected,  and  that 
the  landlords  have  made  liberal  deductions  of 
their  rents,  and  that  the  rents  have  for  the  most 
part  been  paid  in  East  Kent. 

4442.  Many  farmers  are  working  with  insuffi- 
cient capital,  are  they  not  ? — Yes,  there  is  no 
doubt  about  that.  I  might  mention  my  own 
case.  I  had  to  put  1,500 1.  more  of  capital  in  my 
farm  of  400  acres;  and,  of  course,  if  I  had  not 
that  capital  to  put  in  I  should  have  been  in  diffi- 
culties. 

4443.  And  it  would  have  been  for  the  advan- 
tage of  the  country  that  you  should  have  given 
up  your  farm? — Yes,  and  for  my  advantage 
too. 

Mr.  Cropper. 

4444.  I  think  you  said  that  you  have  known 
two  cases  in  whicli  the  law  of  distress  had  been 
operative  ? — Yes,  in  an  indirect  way. 

4445.  But  you  never  knew  of  cases  in  which 
the  law  of  distress  had  been  put  in  force  ? — No, 
not  under  my  own  immediate  knowledge.  I  have 
heard  of  them,  of  course. 

4446.  That  shows  that  in  your  own  county  it 
must  be  very  rare  that  the  law  of  distress  is 
really  put  into  operation  ? — But  the  effect  is  the 
same. 

4447.  I  think  you  said  that  in  bankruptcy  you 
considered  that  a  landlord  had  one  year's  priority  ? 
— I  think  it  is  so.     1  think  that  is  the  law. 

4448.  Before  the  other  creditors  had  any  claim 
at  all? — Yes,  I  think  so. 

4449.  Do  you  consider  that  fair  ? — Yes. 

4450.  In  what  way  does  that  differ  from  the 
priority  given  for  the  same  time  under  distress? 
— Simply  because  if  a  man  is  a  bankrupt,  and  his 
estate  is  in  liquidation,  the  whole  of  his  concerns 
are  open  to  the  publici  and  he  cannot  ^t  into 
debt  with  other  men  from  their  bein^  ignorant 
that  he  has  got  rent  due  to  his  landlord.  Under 
the  present  law  the  other  creditors  do  not  know 
thift  he  is  in  debt  to  the  landlord,  and  of  course 
they  are  not  quite  in  the  same  position  as  they 
should  be. 

4451.  It  would  be  the  same  under  bankruptcy, 
would  it  not ;  they  could  not  tell  beforehand  that 
the  man  was  in  debt  ?— But  the  man  has  actually 
come  to  grief,  and  everything  is  known  in  the 
case  of  bankruptcy.  ^  i 
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4452.  Can  you  tell  from  the  state  of  the  land 
that  the  tenant  is  bankrupt  ? — Yes. 

4453.  As  a  general  rule  are  those  farms  much 
worse,  and  does  the  next  tenant  give  much  less 
rent  in  consequence  of  the  bankruptcy  ? — Yes,  as 
a  rule  that  is  so  ;  but  in  the  case  of  a  man  who  is 
struggling  to  carry  on  his  farm  with  insuflScient 
capital,  his  farm  is  very  often  in  as  bad  a  state  as 
that  of  a  man  who  is  actually  bankrupt.  In  fact, 
the  first  thing  a  tenant  does  in  order  to  lessen  his 
expenses  is  to  lessen  his  labour,  and  naturally  so, 
and  of  course  as  soon  as  he  begins  that  his  larm 
gets  in  bad  order. 

4454.  Therefore  the  landlord  suffers  by  a 
bankrupt  tenant  more  than  merely  by  the  loss  of 
the  rent,  which  may  be  due  to  him  from  his  farm 
being  returned  to  him  in  a  bad  condition  ? — Yes, 
but  his  farm  was  in  a  bad  condition  before  the 
act  of  bankruptcy. 

4455.  Probably  he  could  not  get  it  back  again 
until  the  tenant  was  bankrupt? — That  is  the 
very  reason  why  I  said  just  now  that  you  want 
an  easier  way  of  getting  rid  of  a  bad  tenant. 

4456.  We  are  dealing  with  a  person  under  the 
law  of  distress ;  the  landlord  gets  his  farm  back 
m  a  bad  condition  when  the  tenant  is  a  bank- 
rupt, so  that  he  loses  much  more  than  the  mere 
rent?— Yes,  he  would;  there  is  no  doubt  about 
that 

4457.  Do  not  you  think  that  that  is  one  of  the 
reasons  why  the  law  has  given  the  right  of  dis- 
tress, to  enable  the  landlord  to  make  something 
good  out  of  it,  so  that  he  may  pot  have  a  double 
loss  ? — That  may  be  so. 

4458.  With  regard  to  ^rass  lands,  I  think  you 
said  you  considered  that  m  grass  lands  the  land- 
lord would  find  nothing  to  put  a  distress  upon? — 
Nothing,  excepting  there  happened  to  be  some 
stacks  of  hay  or  straw  left ;  but,  as  a  rule,  he 
would  not  have  anything,  for  if  the  tenant  wanted 
to  get  the  best  of  his  landlord  he  very  likely  had 
not  any  stock  on  his  land. 

4459.  Then  in  that  case  you  would  not  con- 
sider that  your  remark  would  hold  good  when 
you  said  that  the  landlord  looked  to  the  law  of 
distress  to  sive  him  security  on  grass  lands  ? — If 
I  said  so,  that  was  not  what  I  meant  to  say,  but 
really  the  reverse. 

4460.  I  think  you  said  that  the  effect  of  a  dis- 
tress was  to  raise  the  rents  ? — Yes. 

4461.  But  I  presume  that  would  only  be  where 
there  was  something  on  which  the  landlord  could 
seize  by  his  distress ;  it  could  not  be  in  the  case 
of  grass  lands  ? — No,  I  do  not  think  it  could. 

4462.  And  therefore,  on  an  ordinary  gross 
farm  it  would  have  little  or  no  effect  ? — It  would 
have  little  or  no  effect. 

Mr.  Howard. 

4463.  Is  your  experience  confined  to  the 
county  of  Kent? — Not  entirely. 

4464.  With  reference  to  a  question  which  was 

J)ut  to  you  just  now,  is  it  your  opinion  that  land- 
ords  would,  if  deprived  of  the  law  of  distress, 
commence  to  sell  up  their  tenants  who  were  in 
arrear? — No,  not  if  the  tenant  was  a  man  of 
^ood  character,  who  had  behaved  fairly  and 
nonourably  heretofore  to  his  landlord. 

4465.  1  ou  have  a  better  opinion  of  the  land- 
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lords  of  England  than  to  suppose  that  they  would 
do  so  ? — Yes,  a  good  deal. 

4466.  You  stated  that  you  had  never  known  a 
case  in  your  district  of  the  law  of  distress  being 
j)ut  in  force  directly ;  seeing  that  this  has  been 
the  case,  can  you  state  to  the  Committee  anv 
reason  why  we  should  m*aintain  the  use  of  a  law 
which  is  so  seldom  or  is  never  resorted  to  ? — 
That  is  rather  a  dangerous  question  to  ask. 

4467.  Have  you  formed  any  opinion  as  to  the 
uselessness  to  the  community  of  a  law  which  is  so 
seldom  or  never  put  in  force  ? — I  do  not  take  it 
that  it  is  a  useless  law  to  landlords,  because  it  is 
a  law  which  enables  them  at  any  moment  to 
secure  their  rent. 

4468.  Is  not  a  landlord  enabled  by  other 
means  to  secure  his  rent  without  this  law? — Yes, 
I  think  he  is. 

4469.  Practically,  in  your  opinion,  he  depends, 
does  he  not,  upon  the  solvency  of  his  tenant : — He 
must  do  so ;  but  I  take  it  that  landlords,  as  a 
rule,  do  not  think  very  much  about  it.  In  al 
large  estates  it  is  pretty  much  left  to  the  agent, 
and  the  agent  takes  pretty  much  the  view  that 
you  do ;  he  depends  upon  the  solvency  and  the 
goodness  of  his  tenant. 

4470.  With  reference  to  Romney  Marsh,  which, 
you  have  quoted,  do  the  land  agents  for  the  land- 
lords who  are  the  owners  of  that  particular 
class  of  property,  marsh  land,  exact  more  onerous 
conditions  m  their  agreements  and  leases  than 
the  owners  of  mixed  farms  ? — No,  they  are  pretty 
nearly  the  same.  Of  course  there  are  no  con- 
ditions as  to  cropping  as  there  are  in  arable  lands, 
but  otherwise  the  conditions,  as  regards  the  pay- 
ment of  rent  and  all  those  matters,  are  exactly 
the  same. 

4471.  Then,  in  your  opinion,  they  do  not  exact 
more  onerous  conditions  oecause  of  the  £ict  that 
the  law  of  distress  is  of  little  use  to  them? — I 
think  it  is  more  in  consequence  of  the  good 
opinion  that  they  have  of  their  tenants.  I  think 
that  they  are  more  careful  in  the  selection  of 
their  tenants  than  they  are  where  the  farms  are 
of  a  mixed  character.  I  think  that  the  tenants 
of  pasture  lands  are,  as  a  rule,  men  of  sufficient 
capital. 

4472.  You  stated  that  you  would  leave  the 
right  which  now  exists  of  preference  to  a  land- 
lord for  12  months'  rent  intact.  Did  I  rightly 
understand  you  that  he  was  to  be  paid  out  of  the 
valuation  given  to  the  outgoing  tenant  ? — Yes, 
I  think  that  his  rent  should  be  secured  on  the 
valuation.  In  fact,  I  am  of  opinion  that  all  valua- 
tions ought  to  be  from  the  outgoing  tenant  to 
the  owner  at  once  direct. 

4473.  Would  you  give  him  a  preference  over 
other  creditors  beyond  the  amount  of  the  valua- 
tion ;  supposing  that  the  valuation  did  not  cover 
the  12  months'  rent,  would  you  still  give  liim  a 
preference  ? — I  do  not  think  that  that  would  be 
material  either  way. 

4474.  Are  you  a  member  of  the  Kent  Chamber 
of  Agriculture  ? — Yes. 

4475.  You  have  passed  one  or  two  resolutions 
at  that  chamber,  have  you  not,  with  reference  to 
this  law  of  distress  ? — There  have  been  two  if 
not  three  discussions  upon  the  subject  of  the  law 
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4476.  Were  you  present?  —  I  think  I  was 
present  on  all  three  occasions. 

4477.  It  was  stated  to  the  Committee  that  at 
a  meeting  not  long  since,  when  the  question  was 
discussed,  a  resolution  was  passed  in  favour  of  a 
modification  of  the  law  of  distress,  do  you  re- 
member the  numbers  ? — Yes.  I  took  the  trouble 
to  ascertain  that  Perhaps  i  may  say  that  a 
short  r&mme  of  the  evidence  of  Mr.  Robinson 
appeared  in  the  local  papei^,  and  in  consequence 
01  that  I  adced  the  secretary  to  give  me  the 
numbers  present  and  voting  on  the  occasion,  and 
I  think  th^e  were  1 1  for  and  seven  against  the 
proposition,  the  proposition  being  in  favour  of 
Sir  Henry  Holland's  Bill. 

4478.  Were  the  Buijority  tenant  fSEurmers? — 
There  were  sevend  landowners,  and  the  land- 
owners that  were  present,  with  the  exception  of 
Lord  Braboume,  who  did  not  vote  at  all,  voted 
in  favour  of  ^r  Henry  Holland's  Bill.  I  think 
there  were  four  or  five  landlords  present. 

4479.  Have  you  formed  any  opinion  upon  the 
Bill  of  Sir  Henry  Holland? — I  have  read  it 
carefully,  and  my  own  opinion  is  that  we  had 
better  have  the  [Nresent  law  than  that.  I  am 
talking  now  with  respect  to  stock  taken  in  to 
keep  belonging  to  other  people,  i  think  it  is 
rather  a  trap  for  the  owners  oi  stock  than  other- 
wise. 

4480.  And  you  give  that  opinion,  well  knowing 
the  case  of  Duppa  v.  Lake  r — Yes,  it  was  that 
which  first  drew  the  attention  of  the  people  in 
East  Kent  to  the  evils  of  that  portion  of  the  law, 
and  induced  discussions  upon  the  subject. 

4481.  Has  it  evoked  much  feeling?  — There 
was  a  very  strong  feeling  and  let  me  say  almost 
an  unanimous  feeling  in  £ast  Kent  that  the  pro- 
perty of  other  people  should  not  be  taken  in 
distress. 

4482.  You  stated  just  now  that  upon  liberally 
managed  estates  the  law  of  distress  did  not  ope- 
rate upon  the  mind  of  the  landowner  or  the  land 
agent  in  obtaining  higher  rents  ? — It  would  not 
directly. 

4483.  What  would  be  the  effect  upon  surround- 
ing landowners  of  needy  landowners  obtaining 
higher  rent*?  ? — They  would  naturally  think  that 
if  an  adjoining  farm  of  the  same  quality  was 
worth  more  rent  than  theirs  was  when  there 
was  a  change  of  occupation,  they  would  raise  the 
rent  of  their  estates. 

4484.  Is  it  your  opinion  that  the  influence  of 
letting  a  farm  under  those  circumstances  is  wide- 
spreading  ? — There  is  no  doubt  of  it. 

4485.  Did  I  understand  you  clearly  that  it  is 
not  your  opinion  that  landowners  accept  small 
tenants  because  they  depend  upon  the  law  of  dis- 
tress?— It  is  clearly  my  opinion  that  they  do 
not ;  they  would  accept  a  small  tenant  because 
they  know  him  to  be  a  man  of  skill,  a  man  of 
character,  and  a  man  of  industry. 

4486.  You  spoke  just  now  of  re-entry  and  of 
the  abolition  oi  the  law  of  distress  necessitating 
a  more  speedy  power  of  re-entry ;  have  you 
formed  any  opinion  as  to  the  best  plan  of  carry- 
ing out  that  object  ? — No ;  I  do  not  think  that  a 
landlord  should,  in  justice  to  his  tenant,  be  able 
to  ^et  rid  of  his  tenant  at  a  moment's  notice,  and 
for  insufficient  reasons ;  but  some  court  should  be 


Mr.  Howard  -  continued 

constituted  to  decide  whether  those  reasons  are 
good  ones  or  nat.  I  cannot  help  thinking  that 
a  county  court  judge,  with  one  or  two  assessors, 
would  be  a  very  good  court  for  that  purpose. 

4487.  The  object  of  appointing  such  a  tribunal 
would  be,  would  it  not,  to  give  certain  facilities 
to  the  landlord  for  taking  possession  of  his 
estates  ? — Yes ;  the  object  of  such  a  court  would 
be  to  prevent  him  from  proceeding  to  get  rid  of 
a  tenant  from  auy  insufficient  reason. 

4488.  You  spoke  j[ust  now  of  a  tenant  being 
led  on  to  ruin  by  being  allowed  to  get  into  arrear 
with  his  rent;  will  you  explain  to  me  Committee 
more  fully  how  that  operates  ? — I  think  that  the 
average  ei^tal  required  for  a  farm  is  equal  on 
the  average  of  tarms  to  about  five  years'  rent, 
and  consequently,  if  a  tenant  has  lost  two-fifths 
or  three-filths  of  his  capital,  he  cannot,  by  any 
possibility,  ever  recover  himself,  and  the  sooner 
that  it  is  brought  to  his  knowledge,  and  that  he 
takes  a  lesser  farm  equal  to  his  capital,  the  better 
for  all  parties;  better  for  the  landlord,  better  for 
the  tenant,  and  better  for  the  labourer,  because 
the  labourer  is  really  the  first  to  sufiSsr. 

4489.  In  fact,  it  is  your  opinion  that  it  is  no 
kindness  to  the  tenant  to  allow  him  to  get  into 
arrear  ? — Anything  more  than  one  year,  certainly 
not. 

4490.  Generally  speaking,  is  it  your  opinion 
that  the  operation  of  the  law  of  distress  impedes 
the  higher  cultivation  of  the  land  ? — It  must  do 
if  it  induces  landlords  to  accept  men  with  insuf- 
ficient capital.  My  own  opinion  is,  that  the 
farmers  of  the  future  will  be  either  men  of  large 
capital  having  large  occupations  or  very  small 
farmers ;  and  that  the  medium  farmers,  who  ex- 
pect to  live  as  gentlemen  on  200  acres  of  land,OT 
something  of  that  sort,  will  cease  to  exist. 

4491.  Have  you  turned  vour  attention  to  the 
operation  of  the  law  upon  the  credit  of  farmers  ? 
— That  is  a  matter  which  I  should  imagine  is  not 
thought  very  much  about,  but  it  must  of  necessity 
impanr  the  credit  of  the  farmer  with  his  creditor; 
because  the  latter  must  know  the  fact,  and  if  he 
thinks  for  a  moment  that  the  landlord  has  got  a 
prior  claim  to  the  extent  of  several  years'  rent, 
it  must  really  interfere  with  the  credit  that  he 
gives  the -farmer. 

4492.  We  have  had  two  other  witnesses  from 
the  county  of  Kent,  one  of  whom  you  have 
named ;  and  I  will  call  your  attention  to  one  or 
two  statements  of  another  witness  from  Kent, 
whom  I  happen  to  know  to  be  a  friend  of  yours, 
Mr.  Cobb.  He  was  asked  this  question  :  ''  Do 
you  consider  that  the  existence  of  the  law  of 
distress  makes  the  landlords  of  this  country  as  a 
rule  less  careful  in  letting  their  lands  to  tenants  ?  *' 
to  which  he  replied,  "  I  cannot  conceive  how 
that  can  be."  Do  you  concur  in  that  answer  ? — 
No  ;  I  should  differ  from  him  entirely.  I  should 
not  think  that  he  quite  meant  that  when  he  said 
it. 

4493.  Another  question  was  put  to  Mr.  Cobb, 
No.  2100,  "  Are  you  of  opinion  that  durinu  this 
exceptional  time  to  which  you  have  referred,  if 
there  had  been  no  law  of  distress,  many  estates 
might  have  been  broken  up  ?  "  and  his  answer 
was,  ^'  I  am  fairly  of  that  opinion.  Q.  And 
would  have  been  out  of  cultivation  ?  A.  Yes." 
Do  you  concur  in  that? — It  mn^t  of  necessity 
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be  a  matter  of  opinion;  and  in  my  opinion  it 
oould  not  be  so,  because  it  follows  from  his 
evidence  that  under  such  circumstances  the 
farm  is  carried  on  badly,  and  the  landlord  had 
better  by  half  have  it  in  his  own  hands,  than 
have  his  farm  carried  on  badly. 

4494.  This  further  question  was  put  to  Mr. 
Cobb,  No.  2108,  *•  With  reference  to  the  county 
of  Kent,  in  which  most  of  your  work  has  been 
transacted,  I  suppose  that  in  such  a  county, 
where  ttere  is  a  vast  amount  of  hop  growing 
and  fruit  growing,  the  abolition  of  the  law  of 
distress  might  act  with  peculiar  hardship,  where 
men,  for  instance,  might  be  afflicted  by  such  a 
storm  as  occurred  last  Saturday,  entirely  devas- 
tating many  orchards  ?  "  And  his  answer  was. 
*^  That  would  be  so.  Take  the  case  of  stock,  for 
instance.  I  have  seen  cases  where  there  has 
been  rot  in  the  sheep,  and  in  such  cases  ruin 
may  overtake  a  man  before  he  knows  where  he 
is,  and,  but  for  the  leniency  of  his  landlord,  in 
all  probability  he  would  go  to  the  wall  ?  " — The 
only  leniency  that  he  could  show  that  would 
benefit  him  would  be  to  forgive  him  his  rent.  I 
do  not  think  that  allowing  him  to  stand  in  arrear 
would  benefit  him. 

4495.  Then  to  that  extent  you  do  not  think 
that  the  law  of  distress  has  been  the  cause  of  the 
leniency  that  has  been  shown  to  the  tenant  ? — It 
would  be  in  this  way ;  I  think  it  is  very  likely, 
that,  as  regards  arrears  of  rent,  it  has  been  the 
cause ;  but  I  should  doubt  whether  it  has  been 
wise  to  have  allowed  the  arrears  to  go  on. 

4496.  Would  you  state  what  is  the  average  per 
acre  in  your  district  of  the  valuation  due  to  the 
outgoing  tenant  ? — On  mixed  farms  from  40  s.  to 
60  s.  per  acre. 

4497.  That  is  where  the  farms  are  managed 
fairly? — Yes;  in  Kent  there  is  by  no  means  a 
uniform  custom  with  respect  to  valuations.  In  a 
great  many  cases  the  valuation  of  hay  and  straw 
is  at  a  feed  value  or  a  consuming  value,  and  in 
other  cases  on  mixed  farms  it  is  at  a  sale  value, 
and  of  course  that  makes  a  material  difference 
in  the  valuation. 

4498.  Speaking  generally,  is  it  your  opinion 
that  the  law  of  distress  is  mjurious  to  the  three 
interests  concerned  in  agriculture :  namely,  the 
landlord,  the  tenant,  and  the  labourer  ? — Yes,  I 
think  so,  decidedly. 

Mr.  Duckham, 

4499.  The  valuation  being  from  40  s,  to  60  s. 

Ser  acre,  what  happens  where  a  tenant  is  under  a 
istresfi  ;  is  he  distrained  for  the  full  amount  of 
the  rent  due  to  the  landlord,  and  then  has  he  to 
recover  by  action  that  40  s.  or  60  «.  per  acre  ? — 
Such  a  case  has  never  come  under  my  know- 
ledge. I  think  I  stated  before  that  I  have  never 
known  a  case  of  distress  under  my  immediate 
knowledge. 

4500.  Supposing  a  case  of  distress  should 
happen  in  which  the  landlord  distrained  upon 
the  tenant,  would  that  40«.,  50*.,  or  60*.  per  acre 
be  allowed  before  the  law  was  put  in  full  force, 
and  the  tenant's  property  sola? — That  would 
depend  upon  whether  there  is  any  change  of 
tenancy;  a  valuation  only  takes  place  upon  a 
•change  of  tenancy.     A  distress  may  be  put  in, 
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and  the  rest  recovered ;  and  yet  there  may  be  no 
change  of  tenancy,  and  the  amount  of  the  valua- 
tion 16  not  due  to  the  outgoing  tenant  until  there 
is  a  change  of  tenancv. 

4501.  Supposing  tne  case  of  a  tenant  leaving  a 
farm,  and  that  there  is  a  valuation  of  40  s.  or  60s, 

Eer  acre,  if  the  landlord  has  not  let  the  farm  he 
as  now,  has  he  not  under  the  existing  law  the 
full  power  of  compelling  the  tenant  to  pay  all  the 
rent  due  to  him? — Yes,  that  is  a  fact. 

4502.  Do  you  think  that  it  would  l>e  riuht  to 
force  the  tenant  into  the  position  of  having  to 
recover  by  action  at  law  his  counterclaim  ? — -No, 
it  would  be  very  unjust  to  put  the  outgoing  tenant 
in  such  a  position  ;  it  ought  to  be  a  set-off,  there 
is  no  doubt  about  that. 

4503.  Usually  there  is  no  difliculty ,  is  there,  in 
ascertaining  the  valuation?— No. 

4504.  You  stated  that  yours  are  Michaelmas 
takings,  and  that  the  valuation  of  the  cultivation 
and  the  rent  of  the  land  under  fallow  is  allowed 
to  the  outgoing  tenant  ? — Yes. 

4505.  And  he  is  paid,  of  course,  for  the  plant- 
ing of  the  wheat,' if  any  is  done  ? — In  Kent  there 
would  be  no  wheat  planted  before  Michael- 
mas. 

4506.  Does  not  the  present  law  of  distress 
increase  the  competition  for  land  ? — It  increases 
the  number  of  applicants  for  fEurms,  and  of  course 
it  increases  the  competition. 

4507.  And  it  frequently  brings  in  men  to  com- 

Gte  who  have  no  capital,  does  it  not? — Who 
ve  not  sufi&cient  ci^ital ;   I  would  not  say,  no 
capital. 

4508.  And  in  doing  bo  it  mast  have  a  tendency, 
must  it  not,  to  increase  the  rent  ? — As  a  natural 
consequence,  the  larger  the  competition  the 
greater  the  rise  in  the  price  of  any  article. 

Dr.  Commins. 

4509.  With  regard  to  this  40*.  to  60 «.  per 
acre  whicii  ^ou  say  the  tenant  sometimes  gets  on 
leaving,  is  it  a  good-will  valuation  ? — No  ;  it  is 
for  money  actu^y  spent  for  the  benefit  of  the 
incoming  tenant. 

4510.  But,  supposing  that  a  tenant  has  termi- 
nated his  tenancy  either  by  notice  to  quit  or  by 
voluntary  surrender,  does  the  out-going  tenant 
ever  get,  as  against  the  landlord,  any  sucn  valua- 
tion ? — Yes ;  valuations  are  often  made  from  the 
out-going  tenant  to  the  landlord,  and  I  think 
that  should  be  done  in  all  cases. 

4511.  In  arable  land  you  say  that  the  value  of 
a  year's  rent  is  generally  visible  on  the  farm  and 
irrenioveable  ? — I  did  not  say  visible,  because  the 
seed  that  is  sown  in  the  land  is  not  visible,  but  it 
is  assumed  to  be  there. 

4512.  Beyond  the  value  of  the  year's  rent  in 
the  valuation,  is  it  to  be  assumed  to  be  that  the 
tenant's  circumstances  as  to  solvency  can  really 
be  known  to  the  landlord  ? — No. 

4513.  Any  outsider,  judging  by  appearances, 
would  trust  him  equally,  whether  his  rent  was 
paid,  or  not?— He  would  not  have  any  means  of 
judging  of  course,  excepting  by  the  way  in  which 
the  man  was  managing  his  farm. 

4514.  Then  a  lan<flord  who,  relying  on  the 
law  of  distress,  helps  his  tenant  by  allowing  two 
or  three  years  to  stand  over,  practically  helps  to 
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Dr.  ComwiiTw— continued, 
get  him  credit  which  he  otherwise  could  not  get ; 
and  80,  in  the  case  of  insolvency,  helps  him  to  the 
detriment   of  other  people?— Yes,   that  is  the 
fact. 

Mr.  Akers  Douglas. 

4515.  I  understand  that  you  are  in  favour  of 
the  total  abolition  of  the  law  of  distress? — Yes, 
I  am. 

4516.  Do  you  think  that  the  total  abolition 
should  extend  to  all  holdings,  or  only  to  agricul- 
tural holdings? — The  fact  of  the  case  is  this :  if 
it  is  accompanied  by  a  law  enabling  an  owner 
to  sret  easier  possession  of  his  property,  I  think 
that  that  law  would  be  of  very  much  more  value 
to  a  landlord  than  the  law  of  distress,  whether 
it  is  house  property  or  land. 

4517.  I  may  take  it  that  you  would^  be  in 
favour  of  a  law  extending  equally  to  both  kinds  of 
property  ? — Yes,  with  that  proviso. 

4518.  In  fact,  you  would  see  verj  great  diffi- 
culty in  making  any  distinction  ? — 1.  es. 

4519.  You  have  told  us  that  in  jrour  county, 
in  East  Kent  especially,  opinion  with  regard  to 
this  question  is  divided  ? — Yes. 

4520.  I  think  you  said  that  no  strong  feeling 
exists  either  way  ?— Precisely  so. 

4521.  But  that  there  was  a  strong  feeling  with 
regard  to  the  question  of  the  right  of  seizing  the 
goods  of  a  third  party  ? — Yes. 

4522.  You  say  that  you  have  attended  meet- 
ings, and  you  have  told  us  the  result  of  a  division 
at  one  of  the  meetings ;  was  not  that  a  meeting 
held  about  the  time  of  the  occurrence  of  the  case 
of  Lake  v.  Dupper? — Yes. 

4523.  If  T  remember  rightly,  at  that  time  was 
not  a  resolution  agreed  to  in  favour  of  limiting 
the  landlord's  right  to  two  years? — I  think  there 


was. 


Mr.  Howard. 


4524.  How  many  farmers  were  present  on  that 
occasion  ? — Not  a  very  large  number ;  I  should 
think  there  were  20  or  30. 

Mr,  Ahejs  Douglas. 

4525.  At  all  events,  a  considerably  larger  num- 
ber than  on  the  other  occasion  ? — Yes. 

4526.  Showing  that  there  was  a  very  much 
stronger  feeling  existing  then  than  there  appears 
to  be  now ? — Yes. 

Mr.  Howard. 

4527.  How  many  farmers  are  there  in  the 
chamber  ? — I  should  think  the  chamber,  speaking 
from  memory,  was  twice  as  large  when  that  sub- 
ject was  discussed  as  it  is  now  ;  the  chamber  is 
diminishing ;  farmers  are  ceasing  to  take  much 
interest  in  chambers  of  agriculture. 

Mr.  Akers  Douglas. 

2528.  You  tolA  us  that  you  did  not  consider 
that  small  farmers  especially  would  be  injured  by 
the  alteration  or  abolition  of  the  law  of  distress ; 
have  no  cases  come  under  your  experience  where 
small  men,  bailiffs  and  first-class  labourers,  have 
been  enabled  to  make  a  start  under  the  provisions 
of  this  law  ? — I  do  not  think  that  the  provisions 
of  this  law  helped  them.     I  think  that  if  a  land- 


Mr.  Akers  Douglass-continued. 
lord  saw  a  good  bailiff  who  was  likely  to  make  a 
good  tenant  of  his  land,  and  cultivated  it  pro- 
perly with  a  small  capital,  because  of  course  he 
must  have  some  to  start  with,  he  would  give  that 
man  credit  whether  he  had  the  law  of  distress  at 
his  back  or  not. 

4529.  You  think  he  would  be  as  ready  to  trust 
him  ? — Yes,  I  think  so. 

4530.  With  regard  to  an  answer  which  you 
save  to  a  question  put  to  you  by  another 
honourable  Member,  I  think  first  of  all  you  said 
that  you  thought  it  was  perfectly  just  that  a 
landlord  should  have  priority  for  12  months 
under  bankruptcy,  and  then  you  went  on  to  say 
that  the  valuation  being  made  he  should  also 
have  that  ? — No,  I  do  not  think  I  said  so ;  I  said 
that  there  was  always  sufficient  property  left  on 
the  farm  to  cover  a  year's  rent. 

4531.  Have  you  heard  of  any  grievances  as 
the  result  of  putting  the  law  of  distress  into 
operation  ? — No.  I  stated  just  now  that  the  law 
of  distress  had  not  been  put  in  force  to  my 
actual  knowledge. 

Mr.  Rendel. 

4532.  With  regard  to  the  assumed  benefit  con- 
ferred by  the  law  of  distress  upon  the  small 
farmers,  I  understand  you  to  be  of  opinion  that 
they  obtain  farms  rather  from  the  confidence  of 
^he  landlords  than  in  their  skill  and  industry? 
— I  think  it  is  more  a  question  of  character 
with  a  small  farmer ;  when  I  speak  of  a  small 
farm,  I  mean  a  farm  of  under  50  or  60  acres. 

4533.  Do  vou  think  that  that  does  not  enter 
into  the  mind  of  a  landlord,  and  that  a  landlord 
is  not  as  ready  as  other  capitalists  might  be  in 
^ving  opportunities  to  a  man  of  character  and 
industry'  ? — He  would  .certainly  be  actuated  by 
those  feelings  in  giving  a  man  that  he  knew  a 
position  to  enable  him  to  raise  himself  in  the 
world, 

4534.  Have  you  not  known  in  every  walk  in 
life  that  small  men  of  abilitv  and  character  rise 
through  the  confidence  which  their  character  has 
secured  ? —  Yes,  I  have  known  many  cases,  and 
so  I  have  of  small  farmers,  men  who  have  been 
bailiffs,  who  have  risen  in  the  world  through 
their  landlord  allowing  them  to  have  soaIL 
occupations;  but  they  must  always  have  some 
capital  to  start  with. 

4535.  But  looking  to  the  fact  that  men  rise  in 
other  walks  of  life,  do  you  consider  that  they 
have  risen  more  freely  in  agriculture  than  in 
other  walks  of  life  through  the  operation  of  the 
law  of  distress? — No,  not  any  more  freely;  I 
should  think  the  cases  are  very  similar. 

Colonel  Brise. ' 

4536.  You  are  a  member  of  the  Farmers'  Alli- 
ance, are  you  not  ? — Yes. 

4537.  I  think  you  stated  just  now  that  in  your 
opinion  the  tendency  of  things  generally  is  for 
the  abolition  of  middling-sized  farms,  and  for 
the  establishment  either  of  large  farms  or  very 
small  ones  ? — Yes ;  from  natural  causes. 

4538.  You  think  that  the  abolition  of  the  law 
of  distress  would  hardly  expedite  matters  in  that 
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direction  probably  ? — Yes,  I  think  it  would  ex- 

Sedite  it ;  because  in  the  case  of  men  who  are  in 
iflScultles  now,  if  the  law  of  distress  was  not  in 
force  their  landlords  in  all  probability  would 
insist  upon  having  their  rent,  and  those  men 
would  have  to  take  smaller  farms. 

4539.  You  stated  that  you  would  give  the 
landlord  an  easier  method  of  re-entry ;  and  after- 
wards you  said  that  the  easier  method  of  re-entry 
should  be  through  the  means  of  the  county  court, 
or  some  power  of  that  kind  ? — Yes,  there  should 
be  a  court  of  reference  in  cases  of  dispute,  bo- 
cause  of  course  a  landlord  might  want  to  get  rid 
of  a  tenant  from  some  technical  cause,  or  from 
some  dislike  which  he  might  have  toliieman; 
and  he  might  take  advantage  of  some  technical 
breach  of  the  covenants  to  get  rid  of  him  ;  and  I 
should  think  that  that  would  be  a  very  great  case 
of  hardship,  and  I  do  not  think  the  landlord 
should  be  in  that  position. 

4540.  Do  you  think  that  would  simplify  mat- 
ters ? — Yes,  J  do. 

4541.  You  stated,  did  you  not,  that  in  your 
experience  the  valuation  to  the  incoming  tenant 
is  always  from  405.  to  60s.  an  acre? — Not  al- 
ways ;  because  if  you  get  a  very  badly  cultivated 
farm  it  would  be  very  much  below  40 «.  an  acre ; 
and  in  a  very  highly  cultivated  one,  it  would  be 
even  above  60s. ;  particularly  in  Kenjb,  where  we 
have  hops,  and  the  poles  pass  from  tenant  to 
tenant. 

4542.  I  think  from  what  you  sa^'  that  your 
experience  has  been  highly-rented  farms  ? — No, 
not  all.  There  are  some  very  low-rented  farms 
in  Kent,  from  lOs.  to  12  s.  and  15  s.  an  acre,  and 
that  kind  of  thing. 

4543.  Do  you  mean  to  say  that  in  the  case  of 
a  tenant  upon  a  100-acre  farm,  being  a  bankrupt 
before  the  expiration  of  his  lease,  his  valuation 
would  be  sometliing  like  40  s.  an  acre,  or  200  /.? 
— If  you  remember,  I  qualified  my  answer  by 
saying  that  it  applied  to  well-cultivated  farms. 

4544.  In  the  case  of  farms  that  have  been 
managed  well,  and  everything  has  been  going  on 
right  and  comfortable,  as  it  ought  to  go  on,  that 
might  be  so,  but  you  have  not  given  evidence  as 
to  the  case  of  farmers  who  are  in  difficulties  ? — 
I  do  not  think  that  a  landlord  should  allow  his 
tenant  to  get  into  that  position  ;  he  neglects  his 
duty  if  he  does,  and  1  think  he  ought  to  be 
punished  for  it  the  same  as  the  tenant.  By  mis- 
managing his  landlord's  property  a  tenant  com- 
mits a  wrong  to  his  landlord  and  a  wrong  to 
himself. 

4545.  Therefore  your  evidence  in  the  matter 
is  very  much  limited  to  cases  where  tenants  are 
actually  men  of  capital,  and  are  farming  as  they 
ought  to  farm  ? — That  is  as  it  ought  to  be. 

4546.  And  you  also  said  that,  in  your  opinion, 
five  years'  rent  was  sufficient  capital  for  a  farm  ? 
— It  varies  very  considerably^  of  course.  I  say 
on  an  average. 

4547.  In  my  experience,  we  think  that  five 
years'  rent  on  a  farm  of  100  acres  would  be  very 
insufficient.  I  mean  an  equivalent  to  five  years' 
rent  on  100  acres ;  do  you  mean  to  say  that  a 
man  can  farm  100  acres  of  land  on  5  /.  an  acre  ? 
— No,  he  will  want  40  s.  each  year. 

4548.  Then  you  are  speaking  of  high-rented 
lands  only  ? — No,  I  should  think  that  in  very 
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low-rented  farms  that  would  not  be  sufficient.  I 
am  talking  of  the  average ;  if  you  get  the  land 
at  5  Z.  an  acre,  you  do  not  want  much  more  capital 
on  your  farm  than  you  do  on  land  at  15  s,  an 
acre. 

4549.  Then  you  are  not  talking  of  average, 
but  merely  of  highly-rented  and  well-cultivated 
farms  ? — 1  said  the  average.  I  think  that  a  man 
widi  100  acres  of  land  must  work  himself,  and 
his  own  and  his  wife's  labour  is  a  portion  of  the 
capital  on  that  farm. 

4550.  As  to  the  valuation  of  a  farm,  say  of  100 
acres  of  land,  would  you  give  us  a  little  idea  of 
what  the  items  would  be  to  make  up  this  valua- 
tion of  40  s»  an  acre  ? — There  would  be  the  straw 
and  all  the  hay  grown  during  the  last  year. 

4551.  What  straw  would  there  be? — Straw 
from  the  corn  crops. 

4552.  From  the  harvest  of  the  preceding  year? 
— Yes.  I  am  dealing  with  the  Michaelmas 
valuation.  There  would  be  the  whole  of  the 
straw  of  last  year's  crop  at  Michaelmas,  and  the 
whole  of  the  hay  of  last  year's  crop. 

4553.  Is  not  the  value  of  that  straw  nearly 
consumed  in  threshing  out  the  corn  ? — No,  none 
of  it.  There  is  a  little  used  occasionally  for 
thatching  the  straw  stacks,  but  for  no  other  pur- 
pose. Then  there  are  the  manures  and  all  the 
tillages. 

4554.  If  there  is  no  straw  or  hay,  how  would 
it  be  ? — Then  there  would  be  none  to  value,  but 
in  all  mixed  farms  there  must  of  necessity  be 
some,  or  else  it  has  been  fed  on,  and  there  is  a 
benefit  accruing  to  the  incoming  tenant  from  the 
manure  that  is  left  on  the  land  from  the  feed  of 
the  stock  which  is  not  always  valued ;  it  is  not 
the  custom  to  value  it  in  East  Kent. 

4555.  What  else  is  there  ?— The  manure  and 
the  tillages  :  the  tillages  are  a  very  considerable 
item  in  East  Kent. 

4556.  But  really  three-fourths  of  the  manure 
may  have  been  put  on  to  the  land  previous  to 
Michaelmas  ? — No,  scarcely  any  in  East  Kent ; 
manure  left  from  the  preceding  crops  is  generally 
allowed  for  the  wheat  crop  after  Michaelmas. 

4557.  Is  that  in  the  agreement  or  in  the  lease? 
— Leases  and  agreements  covenant  that  the 
whole  of  the  manure  should  be  left  for  the  use 
of  the  succeeding  tenant  or  the  landlord. 

4558.  Do  not  you  think  it  very  desirable  that 
landlords  should  be  able  to  help  on  little  men  of 
skill  and  industry  ? — Yes ;  but  they  should  help 
them  at  their  own  risk,  and  not  at  the  risk  of  the 
other  creditors. 

4659.  Do  not  you  think  that  it  is  quite  as  much 
to  the  interest  of  the  community  at  large  that 
you  should  have  men  occupying  lands  who  have 
skill  and  knowledge  of  their  business  with  a  little 
capital,  and  that  they  will  get  more  out  of  the 
land  than  a  man  with  a  large  capital  who  does 
not  understand  his  business  ? — You  are  assuming 
what  I  do  not  think  you  ought  to  assume,  that 
a  man  with  la^e  capital  is,  of  necessity,  not  a 
good  farmer,  l  think,  as  a  rule,  he  is  the  best 
farmer,  and  gets  the  most  out  of  the  land  of  any- 
body, but  at  the  same  time  I  think  that  small 
men,  men  who  labour  on  the  land  themselves, 
their  wives  also  assisting  in  the  dairy  work  and 
poultry  work,  should  certainly  be  encouraged. 
They  are  a  very  excellent  class  of  men  as  a  rule,  t 
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and  they  are  encouraged,  and  they  would  con- 
tinue to  be  assisted  ana  encouraged  if  the,  law  of 
distress  wer6  abolished. 

4560.  In  answer  to  a  (j^uestion  from  the 
honourable  Member  for  Herefordshire,  you  said 
that  the  law  of  distress  had  the  effect  of  raising 
the  rents;  I  suppose  you  were  not  speaking  of 
the  situation  of  affairs  at  the  present  moment ; 
you  were  speaking  of  what  it  was  in  the  olden 
times,  in  prosperous  days  ? — I  look  upon  it  that 
the  present  position  of  farming  is  only  a  tem- 
porary position  ;  that  the  storm  will  all  clear 
away,  and  that  farmers  and  landowners,  without 
being  quite  as  prosperous,  will  be  very  nearly  as 
prosperous  as  they  have  heretofore  been  ;  that  it 
18  simply  a  cloud  passing  over  us  in  consequence 
of  the  bad  seasons.  I  think  that  rents  have  been 
too  high  in  consequence  of  the  large  competition 
for  land ;  and  that  rents  would  be  reduced  per- 
manently, and  then  all  parties  will  go  on  comfor- 
tably together  again;  but  in  the  interim  there 
has  been  a  great  deal  of  misery  caused  of  course 
to  the  tenant  farmer,  and  of  course  some  to  the 
landowner. 

4561.  We  do  not  know  what  is  going  to  be  in 
the  future  ;  we  are  cspeaking  now  of  the  present 
condition  of  affairs,  and  I  want  to  know  whether, 
in  your  opinion,  the  law  of  distress  has  the  effect 
of  raising  rents  in  these  times? — Some  farms  it  is 
almost  impossible  to  let  at  any  price ;  but  there 
are  plenty  of  farms  in  Kent  that  command  ready 
tenants  at  full  rents  at  the  present  time.  I  have 
lately  let  a  farm,  or  rather,  not  let  it,  because  it 
was  the  transfer  of  the  lease  from  one  man  to 
another ;  but  he  not  only  took  the  lease,  but  he 
gave  a  premium  for  it,  and  it  was  let  at  something 
Eke  52  s.  an  acre.  Of  course  it  was  a  good  farm. 
All  good  farms  in  ^ood  positions  let  just  as 
readily  as  they  ever  did. 

Mr.  Biddell 

4562.  Was  it  a  hop  farm  ? — No,  it  was  not 
hops,  but  close  to  a  town. 

4563.  As  regards  the  valuation  and  the  arrears 
of  rent,  would  you  in  all  cases  allow  the  proprie- 
tor to  go  in  and  deduct  the  arrears  of  rent  ? — No, 
not  arrears  beyond  a  limited  amount. 

4564.  Supposing  there  were  two  years'  arrears 
of  rent,  and  the  valuations  amounted  to  two  years' 
rent,  would  you  allow  the  landlord  to  take  the 
whole  ? — No,  I  do  not  see  why  he  should. 

4565.  You  said  you  would  allow  him  to  take 
one  year's  rent  ? — Yes,  I  think  I  would,  princi- 
pally because  landowners  have  been  accustomed 
to  secure  theii'  rent  by  the  law  of  distress,  and  I 
think  it  is  perhaps  impolitic  to  take  every  par- 
ticle of  protection  away  from  them  at  once. 

4566.  You  said  it  was  no  kindness  for  a  land- 
lord to  give  credit  for  more  than  a  year's  rent ; 
do  you  think  it  is  a  kindness  to  give  one  year's 
credit? — Every  one  of  these  cases  depends  upon 
individual  circumstances. 

4567.  I  am  speaking  as  a  general  rule  ? — As  a 
general  rule,  I  think  that  ib  what  a  landowner 
should  always  allow  a  tenant. 

4568.  And  you  think  that  that  would  be  a 
kindness  to  a  tenant? — Yes. 

4569.  Do  you  not  think  that  the  law  of  distress 
encourages  that  kindness? — Yes,  there  is  no 
doubt  it  does  to  some  extent. 


Mr.  Biddell — continued. 

4570.  Do  you  not  think  that  the  law  of  distress 
so  far  is  beneficial  to  the  tenant? — I  am  inclined 
to  think  that  he  would  extend  the  same  kindness 
to  his  tenant  without  the  law  of  distress,  because 
no  man  would  let  a  tenant  get  in  arrear  for  a 
year,  unless  he  has  eot  a  good  opinion  of  the 
man,  or  unless  he  had  the  law  of  distress  at  his 
back. 

4571.  He  might  be  mistaken;  do  not  you 
t^ink  that  the  certainty  that  the  landlord  has  of 
getting  his  year's  rent  encourages  bim  to  let  his 
tenant  have  grace? — I  think  it  should  only  bean 
act  of  kindness  on  the  part  of  the  landlord,  and 
it  should  be  quite  optional  whether  he  allowed 
him  a  year's  rent  or  not. 

4572.  I  am  speaking  now  distinctly  of  the 
tenant ;  you  have  admitted  that  it  is  a  kindness 
sometimes  to  allow  a  tenant  to  be  in  arrear  a  year, 
and  you  think  that  the  law  encourages  that  kind- 
ness ? — I  also  said  this,  that  a  landlord  should  be 
kind  at  his  own  risk,  not  at  the  risk  of  other 
creditors.  If  he  chooses  to  give  a  tenant  credit, 
I  think  it  is  an  act  of  kindness,  and  probably  will 
help  the  tenant  for  one  year,  but  beyond  that  I 
do  not  think  it  would  help  the  tenant  at  all. 

4573.  You  think  it  may  be  beneficial  to  the 
tenant,  but  it  is  injurious  to  the  general  creditor? 
— Yes. 

4574.  Do  you  not  see  a  difference  between  the 
position  of  the  general  creditor  and  the  landlord, 
that  the  general  creditor  always  or  nearly  always 
charges  more  for  credit  than  he  does  for  ready 
money? — There  is  no  doubt  about  that ;  and  on 
the  same  principle  a  landlord  would  charge  more 
if  his  rent  was  paid  unpunctually,  if  he  had  a 
tenant  who  wanted  accommodation  in  the  shape 
of  arrears. 

4575.  Then  your  point  is,  that  no  landlord 
should  give  his  tenant  credit  more  than  a  trades- 
man would  give  him? — It  is  a  natural  conse- 
quence. Wny  should  a  landlord  give  a  tenant 
credit  more  than  a  tradesman  gives  him  credit. 

4576.  Because  he  has  this  security? — But  I 
say  that  he  should  not  have  that  security. 

4577.  A  tradesman  gets  security  by  charging 
5  per  cent.,  and  I  have  no  doubt  that  a  tenant 
with  insufiScient  capital  pays  a  great  deal  more 
than  5  per  cent  for  his  goods  ? — Then  I  say  he  is 
the  worst  tenant  that  a  landlord  can  have,  because 
he  must  come  to  grief. 

4578.  But  the  public  does  not  suffer? — But 
the  landlord  suffers,  because  his  farm  is  badly 
cultivated ;  and  the  labourers  suffer,  because 
they  are  not  properly  employed. 

4579.  Still,  on  the  whole,  you  would  not  think 
there  was  much  hardship  if  the  landlord  was 
refused  that  year's  preference  ? — I  would  not  give 
him  a  year's  preference  by  law.  If  a  landlord  has 
sufficient  confidence  in  his  tenant  to  give  him  a 
year's  credit,  that  is  another  matter. 

4580.  But  where  this  question  comes  into 
vogue,  it  is  a  question  of  law;  in  the  case  of 
bankruptcy,  it  is  a  question  what  the  law  should 
be  ? — As  regards  the  law,  I  do  not  think  that  the 
landlord  is  entitled  to  any  more  protection  than 
a  tradesman. 

4581.  Do  you  not  see  that  when  a  man 
becomes  insolvent  he  can  keep  on  accumulating 
arrears,  and  you  cannot  stop  him,  whereas  a 
tradesman  ceases  to  supply  goods  at  once,  and  he 
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charges  more  for  credit  ? — I  have  already  stated 
that  it  should  be  accompanied  by  an  easy  mode 
of  getting  possession  of  the  property,  and  which 
is  of  much  more  value,  I  thmk,  to  the  landlord 
than  distress  for  rent  is. 

4582.  It  is  a  very  losing  business  for  a  land- 
lord, is  it  not,  to  have  his  farm  thrown  on  his 
hands  at  a  very  unusual  time  of  the  year,  when 
there  are  no  tenants  in  the  market  to  hire  the 
land  ? — That  would  not  very  often  happen.  At 
all  events  a  landlord  is  always  in  this  position, 
that  he  can  always  borrow  money  and  can  put  in 
somebody  as  a  caretaker. 

4583.  I  am  sorry  to  say  that  I  know  plenty 
of  landlords  who  cannot  do  that  ? — But  we  have 
not  got  to  that  extent  in  Kent  yet. 

4584.  At  all  events,  it  is  arable  land  that 
would  take  most  harm  from  being  out  of  culti- 
vation ? — Yes,  the  clays ;  there  is  no  doubt 
about  that 

Mr.  Salt. 

4585.  I  think  you  said  that  you  objected  to 
Sir  Henry  Holland's  proposal  with  regard  to 
agisted  stock  ? — If  I  had  the  Bill  before  me,  I 
could  tell  you  my  objection  to  the  clauses,  but 
my  principal  objection  to  it  is  that  it  swarms  with 
notices  to  be  given  bv  the  owner  of  the  stock  to 
the  landlord,  and  if  those  notices  are  not  given, 
the  landlord  can  still  seize  the  stock  for  rent. 
These  are  simple  snares,  because,  as  a  rule,  a  man 
putting  his  stock  out  to  keep,  would  not  serve 
the  landlord  with  notice  of  the  number  of  stock 
that  is  sent,  and  when  they  take  some  away  and 
send  others  to  alter  the  notice  again,  that  would 
throw  such  an  impediment  in  the  way  of  a  man 
taking  in  stock  to  keep,  that  nobody  would  put 
them  out  to  keep. 

4586.  That  is,  probably,  very  true ;  but  sup- 
posing that  all  claim  were  taken  away  from 
agisted  stock,  is  it  not  necessary  to  make  some 
provision  against  fraud?— It  is  possible,  and  I 
think  a  man  ought  to  be  made  to  prove  his  title 
ta  it  before  he  is  allowed  to  remove  the  stock. 
Assuming  a  man  had  stock  to  keep  or  any  imple- 
ment, I  think  that  he  should  be  in  a  position  to 
nrove  that  it  really  was  his,  or  else  it  should  not 
be  allowed.  I  do  not  think  there  would  be  any 
difficulty  in  a  man  proving  his  title  satbfactorily, 
if  it  was  a  satisfactoir  title. 

4587.  You  said  that  landlords  ought  not  to 
take  tenants  without  sufficient  capital  ;  is  it 
always  possible  for  a  landlord  to  find  a  tenant 
with  sufhcient  capital  ? — If  he  cannot,  he  is  in  a 
very  unfortunate  position;  that  is  all  I  can 
say. 

4588.  You  said  that  you  have  known  many 
bad  times  for  farming  before  the  recent  years 
that  have  been  so  inconvenient ;  have  you  ever 
known  any  time  so  bad  as  the  three  or  four 
years  of  bad  times  that  we  have  recently  passed 
through  ?— Perhaps  not  quite  so  bad,  but  the 
evil  has  been  this,  not  the  low  price  of  produce, 
but  the  insufficiency  of  it ;  because  I  remember 
produce  being  sold  very  much  lower.  For  in- 
stance, I  remember  very  well  indeed,  at  the  time 
of  Sir  Robert  Peel's  alteration  in  the  law  admit- 
ting foreign  cattle,  when  we  bought  our  stock  in 
the  autumn,  as  we  were  in  the  habit  of  doing  in 
Kent  on  arable  farms,  people  actually  bought 
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them  and  sold  them  out  in  the  spring  at  a  less 
price  than  they  were  bought  for  in  the  autumn. 
I  also  remember  very  well  indeed  the  time  when 
it  was  said,  Kent  being  a  fruit-growing  county, 
it  was  no  use  growing  fruit,  and  a  great  many 
people  grubbed  their  fruit  plantations,  whereas 
now  it  is  the  most  paying  thing  that  you  can 
have  in  Kent.  You  get  enormous  returns  from 
fruit-growing  in  Kent. 

4589.  Taking  a  series  of  two  or  three  years, 
have  you  ever  known  a  series  of  years  so  bad  as 
the  vears  1877,  1878,  and  1879?— No,  I  do  not 
think  I  have,  nor  as  1880,  because  I  think  1880 
was  a  very  bad  year  in  this  way,  we  had  a  very 
fair  crop,  but  we  were  unable  to  get  it  in,  in 
consequence  of  the  wet  weather  during  the  har- 
vest time. 

4590.  You  say  that  you  expect  a  great  reduc- 
tion in  rent ;  have  you  calculated  the  per-centage 
of  the  reduction  of  rent  which  you  expect  ? — 
That  depends ;  I  have  told  vou  just  now  that 
there  are  lots  of  farms  to  be  let  for  as  much 
money  as  ever  they  were.  I  should  think  the 
reduction  in  rent  would  vary  from  nothing  up  to 
40  or  50  per  cent.  ;  that  is  a  very  wide  margin. 

4591.  it  all  depends,  I  presume,  upon  the 
circumstances  of  the  particular  farm  ?  —  Pre- 
cisely so. 

4592.  You  said,  did  you  not,  that  it  was  a  bad 
thing  for  the  credit  of  a  tenant  if  he  was  known 
to  be  in  debt  to  his  landlord  for  five  or  six  years  ? — 
No ;  I  said  it  was  a  very  bad  thing  for  the  other 
creditors  not  to  know  it,  as  it  enabled  a  farmer 
to  get  into  debt  with  his  tradesmen,  the  trades- 
men not  knowing  what  position  he  was  in  with 
his  landlord. 

4593.  As  a  general  rule,  is  not  the  position  of 
.  a  man,  when  he  is  in  debt  to  his  landlord,  or  in, 

debt  to  his  tradesmen,  pretty  well  known  in  the 
neighbourhood  ? — No,  I  do  not  think  it  is ;  these 
things  come  upon  you  by  surprise ;  there  is  no 
doubt  about  it.  In  the  two  cases  I  have  men- 
tioned I  do  not  think  any  of  the  other  creditors 
knew  that  the  tenant  was  so  much  in  debt ;  they 
might  imagine  he  was,  but  they  did  not  dream 
for  a  minute  that  he  was  two  or  three  years'  rent 
in  arrear. 

4594.  If  that  is  so,  may  not  a  man  get  heavily 
in  debt  to  tradesmen  all  over  the  country  with- 
out his  neighbours  knowing  it  ? — I  think  trades- 
men talk  more  to  each  other  than  landlords  do ; 
landlords  and  tradesmen  do  not  very  often  con- 
verse together,  whereas  tradesmen  are  in  the 
habit  of  talking  over  the  affairs  of  their  cus- 
tomers. 

4595.  You  said  that  it  was  the  landlord's  own 
fault  if  he  had  a  bad  tenant;  how  is  he  to  ascer- 
tain if  a  tenant  is  farming  well  or  not  ? — By  hav- 
ing it  inspected.  I  think  landlords  should  know, 
and  they  do  know  it  pretty  well  themselves,  and 
if  not,  there  are  plenty  of  agents  who  know. 

4596.  How  often  would  a  farm  be  inspected  ? 
— Whenever  I  have  had  agencies,  which  I  have 
had,  although  I  do  not  happen  to  have  any  now, 
I  have  always  inspected  them  once,  and  some- 
times twice  a  vear. 

4597.  Would  you  apply  the  same  rule  to  urban 
property  ? — Yes,  certainly. 

4598.  We  have  been  told  more  or  less  defi- 
nitely several  times  that  landed  property  and  othearylp 
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commercial  property  ought  to  staled  and  do  stand 
exactly  in  the  same  position  ;  can  you  mention 
any  commercial  transaction  whatever  in  which 
that  sort  of  supervision  is  necessary  besides  those 
two  cases  that  you  named  of  agricultural  and 
landed  property? — No,  for  this  reason,  that  a 
man  sells  an  article  and  there  is  an  end  of  it ;  he 
gets  his  money,  and  he  has  no  longer  any  interest 
in  it. 

4599.  Then  there  is  that  small  diflTerence  be- 
tween the  position  of  a  landlord  and  tenant  and 
an  ordinary  commercial  transaction? — Yes,  of 
course  there  is. 


Sir  Massey  Lopes. 

4600.  You  stated  that  you  are  a  member  of 
the  Farmers'  Alliance ;  I  suppose  the  total  aboli- 
tion of  the  law  of  distress  is  one  of  the  cardinal 
principles  of  the  Farmers'  Alliance  ? — It  is  one 
of  them. 

4601.  So  that  it  is  useless  for  me  to  ask  you 
whether  any  modification  of  the  present  law 
would  satisfy  you  at  all? — I  do  not  see  that  there 
would  be  any  positive  advantage  in  modifying 
the  law  excepting  as  1  said  just  now.  The  world 
is  made  up  of  compromises,  and  whether  it  is 
advisable  to  effect  a  compromise  is  another 
matter;  but  as  regards  the  general  principle  of  the 
law  of  distress,  and  the  theory  of  it,  I  do  not  see 
any  advantage  in  it. 

4602.  What  would,  in  your  opinion,  be  the 
compromise  that  would  be  necessary? — That 
depends.  A  compromise,  of  course,  could  only 
have  one  effect,  and  that  is  in  limiting  the  time 
at  which  distress  could  be  made. 

4603.  And  to  that,  I  understand,  you  object? 
— I  am  not  in  favour  of  any  compromise. 

4604.  I  suppose  you  would  say  that  some  limi- 
tation of  the  law  would,  even  in  your  opinion,  be 
preferable  to  the  present  law  ?— i  es,  decidedly. 

4605.  What  you  have  told  us  of  has  been  your 
experience  simply  of  Kent ;  where  have  you  had 
any  experience  as  a  valuer  except  in  the  county 
of  Kent  ?--I  have  had  experience  in  the  county 
of  Yorkshire  as  an  agent,  and  in  Worcestershire 
and  Buckinghamshire  also. 

4606.  I  think  you  have  told  us  that  in  Kent 
you  have  scarcely  ever  known  a  case  of  distress 
for  rent? — None  have  come  under  my  own  know- 
ledge.    I  have  beard  of  them. 

4607.  Then  with  regard  to  Yorkshire  and 
Worcestershire,  have  you  had  any  occur  there  ? 
— I  was  not  acting  as  asent  for  the  landlord  in 
either  of  those  cases.  1  went  there  to  make 
valuations  of  the  freehold  and  valutions  for  rent 
in  all  those  cases,  and  also  in  one  or  two  cases  of 
valuations  for  the  outgoing  to  the  incoming 
tenant. 

4608.  Even  in  Kent,  I  think  you  say,  there 
has  been  no  feeling  at  all  with  reference  to  this 
question  ? — Not  a  strong  feeling,  certainly  not. 

4609.  Before  the  Farmers'  Alliance  came  down 
to  that  district,  was  there  any  feeling  whatever  ? 
— Yes,  this  meeting  that  you  have  heard  of,  and 
the  case  of  Lake  v.  Dupper  was  long  before  the 
Farmers'  Alliance. 

4610.  That  was  on  the  question  of  agistment, 
was  it  not  ? — Not  altogether ;  the  whole  question 
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was  discussed  at  that  time ;  that  of  course  raised 
the  whole  question. 

4611.  You  spoke  of  meetings  that  jrou  have 
had  in  the  county  of  Kent,  three  meetings,  as  I 
understand,  where  the  feeling  was  displayed,  and 

I  think  you  said  that  the  numbers  were  seven  and 

II  ? — Yes,  at  the  last  meeting. 

4612.  At  another  meeting  which  ,you  did  not 
tell  us  of,  the  resolution  was  one  that  was  carried 
rather  against  your  view  ? — I  do  not  think  that  the 
majority  was  much  larger ;  1  should  think  that  the 
meetings  were  five  or  six  years  ago,  and  of  course 
my  memory  does  not  take  me  back  so  far ;  to  the 
best  of  my  remembrance,  it  was  in  this  way: 
first  of  all,  there  was  a  meeting  at  which  the  late 
Mr.  Lake  was  present^  and  the  matter  was  taken 
up  rather  warmly,  and  there  was  a  proposition,  I 
am  not  quite  siu-e  whether  it  was  carried  or  not, 
but  I  believe  it  was ;  but,  however,  the  feeling  of 
the  meeting  was  pretty  well  in  favour  of  abolition 
at  the  first  meeting;  the  second  meeting  was 
attended  largely  by  landlords,  and  of  course  they 
came  to  a  contrary  resolution. 

4613.  Did  I  understand  you  to  say  that  you 
considered  it  a  disadvantage  to  the  tenants  that 
they  should  have  a  year's  rent  in  hand  by  the 
indulgence  of  their  landlords? — No,  I  did  not 
say  Aat.  I  said,  on  the  contrary,  that  it  was 
an  act  of  kindness  by  the  landlord,  and  to  the 
extent  of  one  year,  it  might  help  the  tenant. 

4614.  Then  you  do  not  object  to  a  landlord 
giving  the  indulgence  of  one  year? — At  his  own 
risk. 

1615.  Would  you  at  your  own  risk  as  a  land- 
lord be  inclined  to  give  the  indulgence  of  one 
year  ? — To  a  deserving  tenant,  yes. 

4616.  But  you  must  not  take  only  a  deserving 
tenant,  you  cannot  deal  differently  with  him 
from  the  others,  you  cannot  make  invidious  dis- 
tinctions, as  vou  know  ? — No,  but  as  I  said  before, 
any  law  enabling  a  landlord  to  get  rid  of  a  bad 
tenant  is  of  more  advantage  to  him  than  the  law 
of  distress. 

4617.  Clearly,  but  that  is  alluding  to  a  more 
rapid  power  of  re-entry  than  we  perhaps  antici- 
pate ;  but  you  told  us  also  that  the  indulgence  of 
a  landlord  sometimes  given  to  a  tenant  in  that 
way  leads  a  tenant  to  ruin  ? — Two  or  three  years 
would,  certainly. 

4618.  I  am  speaking  of  12  months? — ^I  do  not 
think  12  months'  credit  would  lead  him  to  abso- 
lute ruin,  and  I  did  not  say  so. 

4619.  Supposing  the  law  of  distress  entirely 
done  away  with,  is  it  your  opinion  that  landlords 
in  general  would  not  take  some  other  means  of 
securing  themselves  ? — Yes,  and  so  they  ought 

4620.  Will  you  mention  to  the  Committee  any 
other  mode  by  which  a  landlord  could  secure  him- 
self, which  would  be  less  objectionable  to  the 
tenant  farmers  than  the  present  law  of  distress, 
which  you  say  has  never  been  acted  upon  in  your 
district  ? — It  really  is  acted  on,  because  every  one 
knows  that  it  is  easily  put  in  force,  and  of  course 
it  is  not  necessary  to  actually  put  it  in  force.  The 
landlord  might  take  security  from  another  person 
for  his  rent. 

4621.  Would  you  recommend  that  as  a  benefi- 
cial mode  of  obtaining  security,  having  collateral 
security  from  another  person  ? — Yes ;  I  think  it 

^  would 
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would  be  much  better  for  the  tenant  farmer  than 
the  law  of  distress. 

*  4622.  Do  you  think  that  his  credit  would  not 
be  very  much  impaired  by  his  running  about  for 
collateral  security  ? — ^But  he  would  not  run  about. 

4623.  I  mean  by  its  being  known  that  the 
landlord  required  it? — ^It  is  not  usually  known. 
He  would  usually  sto  to  his  relatives.  I  know 
one  of  those  cases  where  the  relatives  are  security 
for  a  year's  rent  to  the  landlord.  It  is  verjr  eas^ 
to  get  that  security  without  any  one  knowing  it 
but  the  individual  who  gives  it  and  the  landlord. 

4624.  You  have  told  us  just  now  that  you 
thought  that  it  impaired  the  credit  of  the  tenant. 
Supposing  the  law  of  distress  was  entirely  done 
away  with^  do  you  think  that  a  tenant  would  be 
able  to  go  to  ms  banker  and  get  money  from  his 
banker  on  more  favourable  terms  than  he  can  do 
now  ? — I  do  not  know.  I  am  not  a  banker.  I 
should  think  he  would.  A  banker  would  natu- 
rally take  into  account  the  preferential  claim 
that  the  landlord  had  on  the  tenant's  property 
before  he  allowed  an  overdrawn  account  or  an 
advance  on  behalf  of  the  managers  of  the  bank. 

4625.  Do  you  think  that  a  Danker  would  ad- 
vance you,  or  any  other  man  who  had  no  other 
security  but  his  farm,  money  without  some  col* 
lateral  security  ? — Yes,  I  know  lots  of  instances, 
but  I  think  in  both  those  cases  that  I  have  men- 
tioned to  you  that  I  had  to  do  with,  the  bankers 
were  creditors. 

4626.  You  have  told  us  that  there  is  always 
sufficient  on  a  farm  to  satisfy  a  landlord  one 
year's  rent.  I  admit  that  that  may  be  frequently 
the  case  where  tenants  go  in  and  out  at  Michael- 
mas ;  but  let  us  take  the  cases  of  tenants  who  go 
in  and  out  at  Lady  Day,  which  in  my  part  of  the 
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world,  the  west  of  England,  is  always  the  case, 
would  it  amount  to  anything  like  40  s.  or  60  5.  an 
acre  to  a  tenant  who  leaves  at  Lady  Day  ? — The 
whole  of  the  wheat  would  be  sold  at  that  lime. 

4627.  There  is  very  little  wheat  sown  at  that 
time  in  the  west  of  England ;  it  is  the  spring 
crops? — Then  there  would  not  be  so  much  as 
there  would  be  at  Michaelmas. 

4628.  Is  there  anything  at  all  ?— There  would 
be  the  unconsumed  fodder ;  and  there  is  all  the 
ploughing. 

4629.  There  is  no  hay  left  at  Lady  Day,  is 
tiiere,  and  very  littie,  if  any,  straw,  and  the  roots 
are  all  consumed  ? — ^There  are  the  tillages. 

4630.  But  there  are  very  little  till^es  neces- 
sary at  Lady  Day  for  spring  crops  ? — The  whole 
of  the  laud  must  be  ploughed  during  the  autumn 
and  winter. 

4631.  If  it  does  not  follow?— Then  it  is  very 
badly  farmed,  that  is  all  I  can  say ;  if  it  is  grass 
land  the  law  of  distress  is  of  very  littie  value  to 
the  owner  at  the  present  time. 

4632.  You  mentioned  just  now  that  a  farmer 
might  take  away  his  stock  before  the  landlord 
has  a  right  to  distrain  upon  it :  surely  a  landlord 
or  his  agent  would  take  the  opportunity  of  levy- 
ing^ a  distress  when  the  stock  is  on  the  place  ;  he 
waits  for  it,  and  takes  his  opportunity,  is  not  that 
so  ? — If  he  could  get  it,  he  would ;  but  we  all 
know  that  a  rogue  can  always  get  the  better  of 
an  honest  man,  and  a  tenant,  if  he  is  a  rogue,  will 
get  the  better  of  his  landlord. 

4632.  I  think  I  gathei^  from  you  that  your 
reasons  for  doing  away  with  the  law  of  distress 
are,  first,  that  you  think  it  may  lead  to  a  reduc- 
tion of  rent,  and  secondly,  that  it  will  decrease 
competition  for  farms  ? — jT es. 
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REPORT  on  the  Statutes  relating  to  Distress  by  Mr.  G.  J.  R.  FitzGerald. 

I  HAVE  the  honour  to  report  to  the  Statute  Law  Committee  the  results  of  an  examina-  Division  of 
tion  of  the  statutes  relating  to  the  subject  of  Distress.  legislation  into 

The  existing  statute  law  on  this  subject  may  be  conveniently  divided  into  two  periods  *^^  periods, 
with  a  long  gap  between  them,  scarcely  bridged  over  by  two  or  three  solitary  statutes. 

The  first  period  begins  in  1267  with  the  statutes  of  the  52  Hen.  III.,  and  closes  about  First  period. 
1320  with  the  Statute  of  Exchequer,  of  uncertain  date.     The  legislation  of  this  early  time 
is  occupied  with  distresses  of  cattle,  damage  feasant,  and  distresses  for  feudal  services;  and 
its  general  tendency  is  to  mitigate  the  usages  of  the  common  law  or  of  usage. 

Then  comes  an  interval  of  some  350  years,  during  which  are  found  only  the  statutes  Usage, 
of  21  H.  8,  c.  19  (1530),  and  of  1  P.  &  M.  c.  12  (1554),  which  relate  respectively  to  the 
proceedings  and  pleadings  in  an  action  of  replevin,  and  to  the  impounding  of  cattle. 

With  the  17  Car.  2,  c.  7,  passed  in  1665,  the  second  period  of  legislation  may  be  said  to  Second  period, 
commence.  From  that  date  down  1p  about  the  end  of  George  the  Second's  reign,  the 
several  Acts  passed  are  designed  to  strengthen  the  remedies  of  landlords  for  arrears  of 
rent— (a)  by  facilitating  avowries  in  actions  of  replevin ;  {b)  by  increasing  the. stringency 
of  the  process  of  distress  for  rent.  The  remaining  statutes,  between  the  reign  of 
George  III.  and  the  present  time,  are  various  in  their  character,  but  relate  chiefly  to  pro- 
cedure, especially  in  replevin  and  actions  of  replevin. 

The  contents  of  all  the  statutes  above  referred  to  are  summarised  in  the  short  digest  Digest  of  Statutes. 
which  forms  part  of  this  Report;  and  in  the  Appendix  will  be  found  four  tables  contain- 
ing the  statutes  arranged  chronologically  in  groups. 

The  first  table  contains  the  early  statutes  which  relate  to  distress  generally ;  the  second  Tables  of  Statutes, 
contains  the  statutes  relating  to  distress  for  rent ;  the  third  contains  the  statutes  regulating 
replevin ;  and  the  fourth  contains  provisions  of  miscellaneous  statutes. 

The  miscellaneous  enactments  mentioned  in  Table  lY.  it  is  not  proposed  to  disturb.       Enactments  in 

Table  IV. 

A  reference  to  the  fourth  column  of  Table  I.  will  show  that  several  of  the  Acts  enume-  Enactments  in 
rated  in  that  table  are  obsolete  or  unnecessary*,  and  these  should  probably  be  repealed  Table  I. 
with  such  savings  (if  any)  as  may  be  found  requisite.     They  occupy  about  five  pages  of 
the  revised  edition.     The  remaining  Acts  in  Table  I.  are  few  and  short ;  they  relate 
chiefly  to  distress  of  cattle  and  impounding,  and  are  not  worth  consolidating  on  their  own 
account. 

It  may  be  thought  that  the  enactments  in  Table  11.  (distress  for  rent)  should  be  detached  Enactments  in 
from  the  general  law  of  distress,  and  treated  as  part  of  the  law  of  landlord  and  tenant;  Table  11. 
but  assuming  any  Bill  consolidating  the  law  of  distress  to  be  introduced,  it  would  seem  on 
the  whole  better  to  include  these  enactments. 

The  provisions  regulating  actions  of  replevin  have  been  considerably  modified  by  the  Enactments  in 
general  provisions  of  the  Judicature  Acts,  and  so  far  as  they  are  operative  might  with  Table  III. 
advantage  be  dealt  with  in  any  Act  for  the  improvement  of  civil  procedure,  to  which 
branch  of  law  they  appear  properly  to  belong. 

It  thus  appears  that  the  statutes  relating  to  distress  are  not  in  themselves  suited  Common  law. 
for  collective  treatment.  It  is  also  to  be  borne  in  mind  that  the  law  of  distress  must  to 
a  great  extent  be  sought  in  common  law  text-books  and  reports ;  for  example,  there 
are  upwards  of  two  hundred  cases  cited  in  the  notes  in  Chitty's  edition  of  the  statutes 
to  the  Act  of  11  Geo.  2,  c.  19,  alone.  All  this  mass  of  common  law  would  have  course 
have  to  be  carefully  considered,  both  as  affecting  and  as  affected  by  any  proposed  conso- 
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General  condnsions.       The  conclusions  to  be  drawn  from  the  above  considerations  seem  to  be : 

That  the  obsolete  and  unnecessary  proyisions  mentioned  in  Table  L  should  be 
repealed. 

That  the  enactments  regulating  actions  of  replevin  should  be  dealt  with  in  any  Bill 
dealing  with  civil  procedure. 

That  with  the  above  exceptions  the  nature  of  the  statute  law  of  distress  is  not  such  as 
to  recommend  it  (at  all  events  at  present)  for  such  consolidation  as  that  contemplated  by 
the  Committee. 

Westminster,  January  1878.  G.  A.  R.  FitzGerald. 


DIGEST  OF  STATUTES. 


Arrangements. 

1.  Distress  Generally:  2.  Distress  for  Bent, 

(fl.)  What  may  be  distrained.  3.  Replevin. 

(6.)  Who  may  distrain.  4.  Sale  of  Distress, 

(c.)  Restrictions  on  Distress.  5.  Offences, 

(c/.)  Impounding.  6.  Miscellaneous. 

Distress  Generally.  » 

(a.)  TVhat  may  he  distrained. — Distress  for  the  King's  debts  shall  not  be  made  on  beasts 
of  the  plough,  nor  on  sheep  so  long  as  there  is  any  other  distress. — 28  Edw.  1,  c.  12 ; 
Stat.  Exchr.,  vol.  i.  of  rev.  ed.,  p.  126. 

Goods  of  ambassadors  or  their  domestic  servionts  may  not  be  distrained. — 7  Anne, 
c.  12,  s.  3. 

Lodger's  goods  may  not  be  distrained  for  rent  due  to  superior  landlord. — 34  &  35  Vict, 
c.  79. 

Railway  roUino:  stock,  when  on  hire,  may  not  be  diatrained. — 35  &  36  Vict.  c.  50. 

(6.)  Who  may  distrain. — No  distress  shall  be  taken  but  by  bailiffs  known  and  sworn. — 
13  Edw.  1,  c.  37.* 

(c.)  Restrictions  on  Distress, — Distresses  shall  be*  reasonable. — 52  H.  3,  c.  4 ;  Stat. 
Exchr.,  voL  i.  of  rev.  ed.,  p.  126. 

Distresses  shall  not  be  driven  out  of  the  county,  52  H.  3,  c,  4  ;  3  Edw.  1,  c.  16 ;  nor  out 
of  the  hundred,  except  to  a  pound'  overt  in  the  county. — 1  P.  &  M.  c.  12. 

No  man  shall  take  distresses  out  of  his  fee,  nor  in  the  highway. — 52  H.  3,  c.  15 ; 
3  Edw.  1,  c.  16. 

No  man  shall  be  distrained  for  more  service  in  respect  of  any  freehold  than  is  due. — 
25  Edw.  1  {May.  Cart.)y  c.  10. 

No  town  nor  freeman  shall  be  distrained  to  make  bridges,  but  such  as  have  of  old  time 
been  accustomed. — 25  Edw.  1  {May,  Cart.),  c.  15. 

Distresses  on  the  clergy  shall  not  be  taken  in  the  King's  highway,  nor  in  the  fees 
wherewith  churches  in  times  past  have  been  endowed,  but  they  may  be  taken  in  newly 
purchased  possessions  of  the  church. — 9  Edw.  2,  st.  1,  c.  9. 

(d.)  Impoundiny. — Owner  may  feed  his  beasts  when  impounded. — Stat.  Exchr.,  vol.  i. 
of  rev.  ed.,  p.  125. 

Cattle  distrained  shall  not  be  driven  o^ut  of  the  hundred  except  to  an  open  pound,  and 
distresses  shall  not  be  impounded  in  several  places. — I  P.  &  M.  c.  12. 

Fee  on  impounding  not  to  exceed  4  d. — I  JP.  &  M.  c.  12. 

Distress  for  Rent,  t 

Sheaves  of  com  and  hay  may  be  distrained  for  rent,  2  W.  &  M.  c.  5 ;  also  live  stock, 
grass,  hops,  and  other  produce. — 11  G.  2,  c.  19,  ss.  8,  9. 

Arrears  of  rent  may  be  distrained  for  within  six  months  of  the  determination  of  a  lease 
and  during  the  continuance  of  the  landlord's  interest  and  the  possession  of  the  tenant. — 
8  Anne,  c.  18. 

Bents  seek,  rents  of  assize,  and  chief  rents  may  be  distrained  for. — 4  G.  2,  c.  28,  s.  5. 

Landlords  may  seize  goods  fradulently  conveyed  away  by  tenants,  wherever  found, 
unless  they  have  been  bond  fide  sold. — 11  G.  2.c.  19,  ss.  2-7. 

Distresses  for  rent  may  be  impounded,  secured,  and  sold  on  the  premises. — 11  G.  2. 
c.  19,  s.  10. 

Provision  for  putting  landlords  into  possession,  where  tenants  desert  the  premises 
leaving  rent  in  arrear,  and  there  is  no  sufficient  distress. — 11  G.  2,  c.  19,  s.  16;  57 
G,  3,  c.  52. 

By 

^  It  has  been  held  that  this  does  not  apply  to  distresses  for  rent  in  arrear. — Begbie  v.  Hajme,  2  Scott,  193. 

t  By  32  H.  8,  c.  87,  the  executors  and  administrators  of  the  landlord  may  distrain  for  arrears  of  rent,  so 
also  may  husbimd  seised  in  right  of  his  wife  after  death  of  the  wife;  and  tenant  pur  autrfrvk  after  death 
of  cestui  que  vie,  ^.gitized  by  VnOOQ IC 
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By  56  G.  3;  c.  50,  e.  6,  landlords  are  not  to  distrain  on  crops,  &c.  severed  from  soil  and 
sold  by  sheriff  or  employed  under  the  provisions  of  that  Act. 

Growing  crops  seized  and  sold  W  virtue  of  any  writ  of  execution,  so  long  as  they 
remain  on  the  farm,  are  liable,  in  default  of  sufficient  distress  of  goods,  to  distress  for  rent 
accruing  after  such  seizure  and  sale. — 14  &  15  Vict.  c.  25,  s.  2. 

Replevin. 

Beasts  wrongfully  taken  to  be  delivered  by  sheriff. — 52  H.  3,  c.  21. 

Landlord  may  have  a  writ  removing  replevin  from  the  county  into  a  higher  court. 
Sheriffs  and  bailiflfe  shall  receive  pledges  of  the  plaintiffs  not  only  for  pursuing  the  suit, 
but  for  return  of  the  beasts.     Remedy  in  case  of  repeated  replevins. — 13  £dw.  1,  o.  2. 

Proceedings  on  avowry  by  defendant  in  action  of  replevin. — 21  H.  8,  c.  19  ;  17  Car.  2, 
c.  71.  The  latter  Act  extended  to  Wales  and  the  counties  of  Lancaster,  Chester,  and 
Durham,  18  &  19  Car.  2,  c.  10.  Avowry  may  be  made  generally. — 11  G.  2,  c.  19,  s.  22. 
Avowry  in  replevin  brought  on  distress  for  rentcharge  under  Tithe  Commutation  Act. — 
5  &  6  Vict.  c.  54,  s.  18. 
.    General  provisions  as  to  form  of. — 15  &  16  Vict.  c.  76,  s.  67. 

In  every  replevin  of  a  distress  for  rent  the  sheriff  shall  take  a  bond  from  the  plaintiff 
and  two  sureties  for  prosecuting  the  suit  and  for  return  of  the  goods.— 11  G.  2,  c.  19,23. 

By  19  &  20  Vict.  c.  108,  the  powers  and  duties  of  the  sheriff  in  relation  to  replevin 
and  replevin  bonds  are  transferred  to  the  registrars  of  county  courts. 

The  proceedings  in  all  actions  of  replevin  in  the  county  coiurts  and  in  the  superior 
courts  are  now  regulated  by  9  &  10  Vict.  c.  95,  ss.  119-120;  19  &  20  Vict  c.  108, 
ss.  63-67  ;  and  the  C.  L..P.  Act,  1860  (23  &  24  Vict.  c.  126,  ss.  22-24). 

Sale  of  Distress. 

Distress  not  to  be  sold  within  15  days  from  the  taking. — Stat.  Exchr.,  vol.  i.  rev.  edn.. 
p.  125. 

Goods  distrained  for  rent  and  not  replevied  within  five  days  after  notice  given  of  the 
distress  may  be  valued  by  two  sworn  appraisers  and  sold. — 2  W.  &  M.  c.  5. 

Sale  of  goods  removed  from  premises  m  fraud  of  landlord. — 11  G.  2,  c.  19,  s.  1.  Sale 
on  premises  of  distress  taken  for  rent. — s.  10. 

Offences. 

Taking  distresses  without  authority. — 52  H.  3,  c.  1 ;  3  Edw.  1,  o.  16. 
Distraining  a  person  to  come  to  a  court   without  having  jurisdiction   so  to  do. — 
52  H.  3,c.  2. 
Besisting  replevins ;  and  distraining  for  service  not  due. — 52  H.  3,  c.  3. 
Distraimng  for  suits  not  due  from  tenants. — 52  H.  3,  c.  9. 

Miscellaneous. 

Distresses  for  rent  or  for  sums  due  for  reKef  of  the  poor  not  to  be  deemed  unlawful 
for  irregularity,  and  parties  making  them  not  to  be  deemed  trespassers  ab  inz^o.— 1 1  G.  2, 
c  19,  s.  19  ;  17  G.  2,  c.  38,8.  8. 

Justices  may  administer  an  oath  to  persons  levying  distresses. — 15  G.  3,  c.  39. 

Costs  of  distresses  for  rent  under  20  /.,  and  for  rates  and  taxes  under  20/.,  shall  not 
exceed  a  specified  scale. — 57  G.  3,  c.  93;  7  &  8  G.  4,  c.  17. 

Justices  may  issue  warrant  of  distress  for  penalties,  &c.,  and  may  imprison  when  the 
return  to  a  warrant  of  distress  issued  for  a  penalty  or  other  sum  recovered  before  them 
is  that  there  are  no  sufficient  goods.— 11  &  12  Vict,  c.  43,  s.  19,  &c. ;  21  &  22  Vict 
c.  73. 

Summary  remedy  by  application  to  a  police  magistrate  for  irregularity  or  excess  in 
distress  in  the  Metropolitan  Police  District — 2  &  3  Vict.  c.  71,  s,  39. 

Penalty  on  person  impounding  any  animal  and  neglecting  to  supply  it  with  food  and 
water.— 12  &  13  Vict  c.  92,  s.  5  (Martin's  Act). 
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Table  I. 
Eablt  Statutes  relating  to  Distress. 


TeftT- 

SeBBtOQ  and  Chapter. 

Subject  Matter. 

Remarks. 

1267 

62H.3,  c.  1     - 

Punishment    for    distresses     without 

(StaLMarib.) 

award  of  the  King's  Conrt    - 

3} 

„         0.2   -         . 

Prohibition  of  distresses  without  juris- 
diction          ..... 

IThese  Acts  seem  obselete. 

St 

(part  of.     See 
Table  III.) 

Distraining  for  serviees  not  due  - 

■ 

tj 

c,  4    - 

Distresses  not  to  be  driven    out  ot 
county,  and  not  to  be  unreasonable. 

This  Act  is  in  force. 

7f 

^        C.9    •        . 

Distresses  for  suits  of  court 

This  Act  seems  obsolete. 

»» 

„        c.  15-        - 

Places  where  distresses  may  not  be 
taken. 

This  Act  is  in  force. 

1276 

3  Ed.  1,  c.  16  - 

Confirmation  of  c.  4  of  staL  Marlb,    - 

See  aboye. 

1286 

13  Ed.  1,  c.  37 

No  distress  but  by  bailiffs  known  and 
sworn. 

This  Act  is  in  force. 

1S97 

25Ed.  l,c.  10 

Prohibition  of  distress  for  serrices  not 

These  Acts  seem  practically  obso- 

(Mag, CarL) 

due       ..---. 

ft 

„         c.  15 

Prohibition    of   distress    for  making 

lete  or  unnecessary. 
J                                   • 

bridges 

18OT 

28  Ed.  J,  a  12 

Restrictions    on    distress    for   King^s 

The    only    provision   of  this    Act 

{JtL  ntp,  CoTt) 

debt. 

worth  retaining  seems  to  be  the 
prohibition      of  distraining    on 
beasts  of  the  plough. 

1S15 

9  Ed.  3,  St  Ij  c.  9    " 

Restrictions  on  diskesses  on  clergy    - 

Qa.  if  this  statute  is  now  of  prac- 
tical importance. 

Stat*  Exch.      - 

Feeding  cattle  impounded,  sale  of  dis- 

This Act  is  in  force. 

temp*  incerL  p.  126, 

tress,  certain  beasts  not  to  be  taken. 

revr  edn. 

^ 

1654 

1  P.  &M.  c.  13 

Restrictions  on  iropoundiog. 

Table;  II. 
Sratutes  relating  to  Distress  for  Rent. 


Year. 

Session  and  Chapter. 

Subject  Matter. 

Remabks. 

1689 

2  W,  &  M.  c.  5         . 

Power    to  sell  goods  distrained   for 
rent  in  default  of  their   being   re- 
plevied    within     ^ye    days;     and 
sheaves  of  com  made  liable  to  dis- 
tress. 

The  provisions  of  all  the  Acts  in- 
cluded in  this  table  appear  to  be 
in  force,   and  of  practical    im- 
portance. 

1709 

S  Anne,  c.  18    - 

Distress  for  arrears  after  determina- 
tion of  certain  leases. 

1730 

4  G.  2,  c.  28,  B.  5      - 

Distress  for  rents  seek. 

1737 

U  G,  2,c.  19  - 

Distress  of  goods  fraudulently  removed 
by   tenants;   distress  not  unlawful 
for  irregularity 

1816 

56  G.  3>  c,  50,  s*  6.  - 

Crops  severed  from  the  soil  and  sold 
under  provisions  of  Act,  not  to  be 
distrained  by  landlords. 

1817 

57  G.  3,  c.  93  ' 

Costs  of  distresses  for  small  rents. 

1861 

14  &  15  Vict,  Cp  26  - 

Growing  crops  seized  and  sold  under 
execution,  and  lefc  on  the  land,  to 
be  liable  to  distress  in  default  of 
sufficient  distress  of  goods. 
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Table  III. 
Statutes  relating  to  Replevin. 


Year. 


1267 


1285 
1529 

1665 
1666 

1787 
1842 
1852 
1856 

1860 


Session  and  Chapter. 


Subject  Matter. 


Remarks. 


52  H.  8,  c.  8.     (Stai. 

Marlb.,  part  of.  See 

Table  I). 
52  H.  3,0.  21   • 


18  Ed.  ly  c.  9 


21  H.  8,0.  19  - 


17  Car.  2,  c.  7  - 

18  &  19  Car.  2,  c.  10   i 

11  G.  2,  c.  19,  S9. 
22-23. 

5  &  6  Vict.  C.  54, 
8.  18. 

15  &  16  Vict.  c.  76, 
8.  67  (Common 
Law  Procedure). 

19  &  20  Vict.  c.  108, 
8S.  63-67  (County 
Courts  Amend- 
ment). 

23  &  24  Vict.  c.  126, 
63.  22-24  (Common 
Law  Procedure), 


Resisting  replevins  - 


Re-delivery  of  beasts  by  sberiflF 


Replevin — recordare  to  remove  the 
pliant  out  of  the  county  courts — 
pledges  to  prosecute  a  replevin — 
distress  irrepleviable. 

Facilitating  avowries  by  landlords 


Proceedings  in  avowry. 

Extension  to  Wales  and  Counties  Pala- 
tine of  17  Car.  2,  c.  7. 

Facilitating  avowries  and  regulating 
replevin  bond  in  cases  of  distress 
for  rent. 

General  avowry  in  replevin  of  distress 
for  tithe  rentcharge  under  Tithe 
Commutation  Acts. 

Form  of  avowry. 


Transfer  of  powers  of  sheriiF  in  rela- 
tion to  replevin  to  registrars  of 
county  courts,  and  regulating  ac- 
tions of  replevin. 

Further  provisions  as  to  actions  of 
replevin. 


This  Act  seems  obsolete  or  unneces- 
sary. 

The  sherifPs  duties  in  relation   to 

replevin  are    by  19   &  20   Vict. 

c.  108,  transferred  to  the  registrars 

of  county  courts. 
This  Act  IS  partly    in   force,  and 

partly  superseded  by  the  County 

Court  Acts. 

This  Act  and  the  following  Acts 
relating  to  actions  of  replevin  are 
in  force  as  altered  and  modified 
by  the  general  provisions  of  the 
Judicature  Acts, 

This  Act  is  obsolete. 


Table  IV. 
Pbovisions  in  relation  to  Distress  in  Miscellaneous  Statutes. 


Year. 

Session  and  Chapter. 

Subject  Matter. 

Rbmarks. 

1708 

.  7  Anne,  c.  12,  s.  3     - 

Protection   of  goods  of  foreign  am- 
bassadors and  their  servants. 

See  Report. 

1743 

17  G.  2,  c.  38  - 

Irregularity  not  to  render  distress  by 
overseers  unlawful. 

1774 

15  G.  3,  c.  39  - 

Power  of  justices  to  administer  oaths 
where  penalties  or  distress  are  to 
be  levied. 

1820 

7  &  8  G.  4,  c.  17.     - 

Costs  of  distress  for  rent  and  taxes 
under  20  /. 

1839 

2  &  8  Vict,  c  71,  8. 

Remedy  for  unlawful  distress  in  Me- 

39. 

tropolitan  Police  District. 

1848 

11  &  12  Vict  c.  43  - 

Issue  of  distress  warrant  by  justices. 

(Jervis'    Act,    am- 

and   imprisonment     in  default   of 

ended  by  21  &  22 

distress. 

Vict.  c.  73.) 

1849 

12  &  13  Vict  c.  92, 
ss.   5,  6  (Martin's 
Act). 

Supplying  food  to  animals  impounded. 

1871 

34  &  35  Vict  c.  79   - 

Protection  of  goods  of  lodgers. 
Protection    of   railway  rolling   stock 

1872 

3d  &  36  Vict.  c.  50  - 

when  on  hire. 

0.82. 
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PAPER  handed  in  by  Mr.  Mansfield,  18  May  1882. 


MEMORANDUM  of  Agreement  made  the  day  of  one  thousand 

eight  hundred  and  between  in  the  county  of 

Engineers,  hereinafter  called  the  owners,  of  the  one  part,  and 

in  the  county  of  hereinafter  called 

the  tenant    ,  of  the  other  part. 

Whereas  the  said  owners  have  agreed  to  let  the  machinery,  articles,  and  effects 
enumerated  in  the  Schedule  hereunder  written  to  the  said  tenant     ,  who  agreed 

to  hire  the  same  for  the  period,  and  at  the  rents  hereinafter  set  forth. 

Now  these  presents  witness  that  in  consideration  of  the  rents  hereinafter  agreed  to  be 
paid^  and  of  the  covenants  hereinafter  contained,  and  on  the  part  of  the  tenant  , 
to  be  observed  and  performed,  the  owners  hereby  agree  to  let  to  the  tenant  ,  the 
ttmchinery,  articles,  and  eflfects  enumerated  in  the  schedule  hereunder  written,  with  the 
fittings  and  appurtenances  hereunto  belonging,  for  the  term  of  year 

from  the  one  thousand  eight  hundred  and 

ii])on  the  terms  and  conditions  hereinafter  appearing,  that  is  to  say  : 

1 .  The  tenant  shall  pay  to  the  owners  for  the  hire  of  the  said  machinery  the  sum 
of  on  the  signing  hereof,  the 

sum  of  together  with  interest  on  the  said 

respective  sums  at  the  rate  of  five  pounds  per  centum  per  annum,  from  the 
day  of  one  thousand  eight  hundred  and  until  payment 

thereof  respectively. 

5,  The  tenant  shall  take  all  due  and  proper  care  of  the  said  machinery,  articles,  and 
effects,  with  the  appurtenances  and  appendages  thereto,  so  that  the  same  shall  not  be 
damaged  or  injured  by  carelessness  or  neglect,  and  shall  at  own  expense  keep 
and  maintain  the  same  and  every  part  thereof  in  good  and  substantial  repair,  working 
order,  and  condition,  and  completeness  in  all  things,  parts,  and  respects. 

3.  The  tenant  shall  forthwith  insure,  and  so  long  as  the  said  machinery,  articles^  and 
efTects  shall  remain  in  possession,  keep  the  same  insured  in  some  fire  insurance 
office,  to  be  approved  of  by  the  owners,  against  loss  or  damage  by  fire,  in  the  name  of  the 
owners,  in  the  sums  of  money  respectively  set  opposite  the  names  of  the  articles  enu- 
merated in  the  said  Schedule,  and  shall  deliver  to  the  owners  the  policy  of  insurance  so  to 
be  effected,  and  the  receipts  for  the  premiums  paid  thereon,  as  and  when  the  same  shall 
bo  so  paid,  and  in  case  default  shall  be  made  by  the  tenant  in  effecting  such  insurance  as 
aforesaid,  the  owners  may  from  time  to  time,  at  their  discretion,  effect  and  keep  on  foot 
such  insurance,  and  in  case  they  shall  do  so,  then  the  tenant  shall  repay  all  moneys  so  paid 
by  the  owners  in  respect  of  such  insurance.  And  all  money  to  be  recovered  under  any 
such  insurance  as  aforesaid,  shall,  at  the  option  of  the  owners,  be  forthwith  expended  in 
or  towards  the  repair  or  re-instatement  of  the  said  machinery,  articles,  and  effects,  or  such 
part  or  parts  thereof  as  shall  have  been  damaged  or  destroyed  by  fire,  or  be  retained  by 
them  in  or  towards  the  payment  of  the  said  rents  or  so  much  thereof  as  shall  be  then  due 
and  unpaid. 

4.  There  shall  at  all  times  whilst  the  said  machinery  and  effects  shall  be  held  by  the 
tenant  under  this  agreement  be  affixed  to  the  said  machinery  and  effects  in  a  conspicuous 
position,  for  the  purpose  of  making  the  ownership  publicly  known,  an  iron  plate  or  plates 
having  thereon  the  words  "  Makers  and  Owners," 
and  Buch  other  words  and  figures  as  the  owners  shall  from  time  to  time  think  fit,  and  such 
pbite  or  plates  shall  not  be  removed  therefrom,  and  the  owners  shall  at  all  times  have  the 
right  of  access  to  the  said  machinery  and  effects,  for  the  purpose  of  viewing  the  condition 
thereof,  or  of  renewing  or  repairing  the  said  plate  or  plates,  and  in  the  event  of  any  such 
plate  or  plates  being  taken  off,  lost,  or  damaged,  the  tenant  shall  immediately  restore  the 
same,  and  advise  or  make  known  to  the  owners  the  extent  of  such  damage.  The  tenant 
shall,  at  all  times  upon  demand,  inform  the  owners  where  the  said  machinery  and  effects 
are  stored  or  working. 

5~  The  tenant  shall  not  in  any  manner  sub-let  or  part  with  the  possession  of  the  said 
machinery  or  effects,  or  any  part  or  parts  thereof,  without  the  consent  in  writing  of  the 

owners. 

6,  At  the  expiration  of  the  said  tenancy  or  hiring,  the  tenant  shall  forthwith  deliver 
up  the  said  machinery  and  effects  to  the  owners  in  good  working  ordec^imd  repair 
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unless  the  tenant    shall  purchase  the  same,  as  provided   in  Clause  number  8,  in  this 
agreement. 

7.  In  case  any  of  the  said  rents  shall  be  in  arrear  and  unpaid  for  the  space  of  14  days 
next  after  any  of  the  days  hereinbefore  appointed  for  payment  thereof  respectively,  or  if 
the  tenant  shall  during  the  continuance  of  this  demise  become  bankrupt,  or  file  any 
petition  for  the  liquidation  of  affairs  by  arrangement  or  composition  with 
creditors,  or  shall  take  the  benefit  of  any  of  the  Acts  for  the  time  being  in  force  for  the 
relief  of  insolvent  debtors,  or  shall  make  any  assignment  for  the  benefit  of  or  compound 
with  creditors  generally,  or  shall  suffer  or  any  of  effects  to  be  taken 
in  execution,  or  shall  not  observe  and  perform  all  the  conditions,  stipulations,  and  a^ee- 
ments  herein  contained,  which  on  the  part  of  the  tenant  are  or  ought  to  be  observed  and 

Eerformed,  then  and  immediately  thereupon  the  tenancy  or  hiring  hereby  created  shall 
ecome  absolutely  void,  and  it  shall  be  lawful  for  the  owners,  using  force  if  necessary,  to 
enter  upon  any  premises  whereon  the  said  machinery  and  effects  shall  for  the  time  being 
be,  and  take  possession  of  the  said  machinery  and  effects,  and  put  an  end  to  this  agree- 
ment, and  thenceforth  hold  and  possess  the  said  machinery  and  effects,  as  in  their  former 
right  and  interest  therein,  without  prejudice,  neverthelesiB,  to  their  right  to  enforce  pay- 
ment of  the  rents  hereby  reserved,  or  a  proportionate  part  thereof,  up  to  the  day  of  the 
date  when  the  owners  shall  re-possess  themselves  of  the  said  machinery  and  effects,  and 
also  without  prejudice  to  all  other  rights  of  the  owners  under  this  agreement. 

8.  On  due  completion  of  this  agreement  and  payment  of  all  rents  and  other  moneys 
payable  hereunder,  and  of  the  sum  of  the  cost  of  these  presents,  the 
tenant  shall  have  the  option  of  purchasing  the  said  machinery  and  effects  for  the  sum 
of  five  shillings. 

9.  If  any  dispute  or  difference  shall  arise  between  the  parties  hereto  in  reference  to  or 
respecting  any  matter  arising  out  of  or  under  these  presents,  or  connected  therewith,  the 
same  shaU  be  forthwith  submitted  to  the  arbitration  of  two  referees,  one  to  be  chosen  by  the 
owners,  and  the  other  by  the  tenant  ,  or  in  case  of  the  disagreement  of  the  referees,  of 
an  umpire  to  be  chosen  by  such  referees  before  entering  upon  the  business  of  the^  reference 
by  them,  and  in  all  respects  not  herein  specifically  provided  for,  the  said  arbitration,  and  all 
things  connected  therewith  shall  be  subject  to  me  provisions  of  the  Common  Law  Proce- 
dure Act,  1854,  or  any  then  subsisting  statutory  modification  thereof. 

10.  The  expression  ^^  the  owners "  shall  be  deemed  to  mean  and  include  the  present 
firm  of  "  "  and  the  individual  partners  thereof,  and  also  all 
persons  who  may  hereafter  during  the  continuance  of  this  agreement  carry  on  the  busi- 
ness now  carried  on  by  the  said  firm  of  "  ",  either  in  partnership 
with,  or  in  succession  to,  the  present  members  of  the  said  firm.  The  expression  '*  the 
tenant  "  shall  mean  and  include  the  said  and  also 
executors,  administrators,  and  licensed  assigns. 

As  witness  the  hands  of  the  said  parties,  the  day  and  year  first  before  written. 

The  Schedule  hereinbefore  referred  to : 


'Witness  to  the  signing  hereof  by   the 
said 
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PAPER  handed  in  by  Mr.  JVaugfi. 

Pboposed  Scale  of  Costs  of  Distress  for  Rent  for  20  /.  and  upwards. 

Solicitors^  and  Bailiffs*  Fees  for  Levying  and  Conducting  Distress. 

JFor  rent  of  20  L,  and  up  to  and  including  50  /.,  3  /.  per  cent,  on  the  amount. 
For  any  sum  exceeding  6  d.  for  every  additional  pound  or  fraction  of  a  pound  : 

To^the  bailiff  for  levy £.11- 

For  man  in  possession — 

If  boarded    -------     per  diem  -    3     6 

If  not  boarded       ------          ,^  -5- 

Auctioneers*  Charges. 
For  every  sale  by  auction,  when  the  property  does  not  exceed  100  /.,  5  /.  per  cent. 
Exceeding  100/.  and  not  exceeding  200  /.,  4  /.  per  cent,  on  excess  over  first  100/. 
Exceeding  200  /.,  2|  I  per  cent,  on  excess  over  first  200  /. 

NtB, — ^A  fraction  of  1  /.  shall  in  all  cases  be  considered  1  Z. 

General  Costs  and  Charges. 

When  no  sale  takea  place,  reasonable  costs  and  charges  for  preparing  for  sale  may  be 

allowed. 

Reasonable  costs  and  charges  may  be  allowed  for  negotiations  for  settlement,  deferring 
sale,  &c* 
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LIST  of  iLe  Pbincipal  Headings  in  the  following  Index,  mth  the  Pages  at  which  they 

may  be  found. 


PAGB 

AbolitioNj  oh  Limitation  of  the  Law  : 

1    Evidence   in  fanour  of  the  Total 

Abolition  of  the  Law  of  Distress  -  ^233 

2.  Fvidence  in  favour  of    Limitation 

rather  than  Abolition  -         -         -  234 

r».  Conclusions  of  the  Committee  favour- 
able to  the  Retention  and  Modifica- 
tion of  the  Law  -        .         -        -  235 

Acts  of  Parliament 205 

Agisted  Stock     ------  235 

Appnmemcnl  {Sale  of  Goods)  '        ...  236 

« 

Arrears  of  Rent      - 2 36 

Bankers       - 'i3^ 

m 

BiLLS  OF  Sale       -        -  -        -        -  240 

Capital  {TEr^ANT  Fabmbrs)  -        -        -        .  242 

Cornwall 244 

Costs -  245 

Comttr-daim^ -  245 

CREDIT 245 

Crsditurb  {Tradesmen  and  Others)  -        -  246 

CulHmtion  of  the  Soil     -----  247 

Depresmon  (Afjriculture)  ...        -  248 

Deteri{?riiti(m  of  Farms    -----  248 

Enforcmnmi  of  the  Law  -         -         -         -        -  251 

Extmfttm*x jrum.  Distraint        -         .         .         -  353 


PAOB 

Hypothec,  Law  of  (Scotland)  : 

1 .  Explanations  generality  relative  to  the 

former  Law  (if  Hypothec^  the 
alterations  by  the  Act  of  1867, 
and  the  Partial  Abolition  by  the 
Act  of  iSSo        -         .         -        -     256 

2.  Grounds  upon  which  the  Law  was 

objected  to,  or  mas  upheld;  pre- 
ponderance of  Opinion  in  favour 
of  its  Abolition  as  regards  Sural 
Holdings   -----     257 

8.  Retention  and  Operation  of  the  Law 

as  regards  Urban  Holdings         -     257 

4.  Main  Points  of  Distinction  between 
the  Law  of  Hypothec  and  the  Law 
of  Distress  -        .         -        -     257 


Machinery  on  Farms 


261 


Norfolk 264 

Preferential  Claim  of  Landlord      -        *  267 

Fee-payment  of  Bents       -        -        -        -  268 

Reentry  (Ejectment  of  Tenants)     -        -  268 

Rents 269 

Sale  of  Goods         -.--..  271 

Security  (Payment  of  Rents)    -        -        -  271 

Small  Tenants 272 

Taxes 274 
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[N.B.— in  this  ladez  the  Figures  {oUowing^  the  Names  of  the  Witnesses^  and  those  in  the  Analysis 
of  Evidence  of  each  Witnesty  refer  to  the  Questions  in  the  Evidence ;  the  Figures  following 
App.  refer  to  the  Pages  in  the  Appendix  ;  and  the  Numerals  following  Rep.  to  the  Pages  in 
the  Report.] 


A. 

Abolition,  OH  Limitation  of  the  Law: 

1.  Evidence  in  favour  of  the  Total  Abolition  of  the  Law  qf  Distress. 

2.  Evidence  in  favour  of  Limitation  rather  than  Abolition, 

3.  Conclusion  ^  the  Committee  favourable  to  the  Retention  and  Modification 

of  the  Law* 

1.  Evidence  in  favour  of  the  Total  Abolition  of  the  Law  of  Distress : 

Opinion  that  the  law  of  distress  sbould  be  abolished  ratber  than  be  limited  to  one 

year  8  arrears,  Stephetison  I02g Conclusion  tbat  the  total  abolition  of  the  law  would 

be  more  beneficial  to  the  farmers  than  its  partial  abolition,  such  as  liniit*ng  the  exercise 
of  the  law  to  one  year's  rent,  Nattle  1446.  1452-1462. 

Argument  that  the  limitation  of  the  law  of  distress  to  one  year  would  deprive  the 
tenant  of  the  advantage  of  credit  from  his  landlord,  and  at  the  same  time  not  improve  his 

position  with  his  other  creditors,  Nattle  1454-1462.  1680-1683 Decided  approval  of 

a  tolal  abolition  of  the  law,  say  within  two  years,  ib.  1628-1632.  1730-1734. 

Conviction  of  witness  that  the  law  of  distress  is  most  prejudicial  to  the  interests 
of  the  commercial  classes,  the  tenant  farmers,  and  the  county  generally ;  groimds 
for  this  conclusion,   Hewitt  1757-1792.  1798-1805.  1903-1907.  1950-1952.  "1957.  1958. 

2038-2044.  2046-2049.  2062-2068 Contention  that  the  limitation  of  the  law  to  one 

year,  though  an  improvement  on  the  present  state  of  things,  would  be  a  long  way  from 

what  is  rii:ht  and  proper,  ib.  1793 Disapproval  of  an  immediate  abolition  of  the  law; 

a  period  of  twelve  months  should  be  allowed,  ib.  1908,  1909 Conclusion  that  not- 
withstanding the  total  change  which  has  come  over  agriculture  within  the  last  four  or 
five  years,  the  present  law  of  distress  should  be  unconditionally  abolished,  ib.  1990- 
^992- 

Decided  opinion  that  the  existence  of  the  law  of  dis^tress  is  injurious  to  the  interests  of 
all  persons  connected  with  land ;  several  j»rounds  for  objecting  to  the  law,  Tebbutt  2^14- 
2927.2946-2948.2962-2966,3025-3036.  3068,  3069.  3072,  3073.  3082.  3088-9092. 
31 16-3120.  3123*—  Disapproval  of  any  limitation  of  the  law  in  theinterest  of  ibe  Iftod- 
lord ;  the  unfairness  of  the  law  would  be  the  same  with  one  year  as  with  six  yoors, 
ib.  2930,  2931.  2967.  2981,  2982.  3001,  3002. 

Admission  that  tbe  present  time  is  not  the  most  propitious  for  the  abolition  of  tiie  law  ; 
belief,  however,   that  the  benefits  would  be  greater  than  the  evils  if  it  were  at  jonce 

abolish(  d,  Tebbutt  2949,  2950.  3046,  3047.  3083-3087.  3093-3095 General  opioion 

of  tbe  imelligent  farmers  in  witness' neighbourhood  that  the  law  should  be  abolished ; 
belief  that  the  Scotch  farmers  are  also  in  favour  of  abolition,  ib.  3017-3019.  3075»3<^- 

3098.  3100 Great  advantage  which  the  landlord,  the  tenant,  and  the  general  public 

would  derive  from  the  abolition  of  the  law,  ib.  302&.3028. 

Desire  for  the  total  abolition  of  the  law  of  distress ;  admission,  however,  that  a  reduc- 
tion of  the  limit  from  six  years  to  one  year  would  be  of  great  advanti^,  BushsU  3202. 
3221.  3286.  3368,  3369.  3410-34 21— Approval  of  the  total  abolition  of  the  law,  «nd. 

not  merely  of  its  modification,  OrfrTnan  3443,  3444 Opinion  that  at  the  present  time 

and  in  the  present  depressed  state  of  agriculture,  it  is  quite  right  that  the  chuge  in  the 
law  should  be  made^  iJ.  3480-3482. 

Ccnclusion  arrived  at  that  the  law  of  distress  is  to  the  disadvantage  of  both  landlord 
and  tenant,  and  should  be  totally  abolished ;  examination  in  detail  in  support  of  this 
view»    Gardiner  3812   et  ^r^.-^— Witness   submits   that  the  law  should  be  entirely 
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Report,  1882 — continued. 


Abolition,  on  Limitation  of  the  Law — continued. 

1.  Evidence  in  favour  of  the  Total  Abolition  of  the  Law  of  Distress — continued. 

abolished,  and  prefers  to  wait  for  total  abolition,  rather  than  approve  of  any  modifica* 
tion,  Buch  ns  a  limitation  of  distraint  to  a  year  or  six  months^  ib.  3872-3875.  3885.3906 
The  sooner  an  Abolition  Bill  is  brought  in  the  better,  so  that  pure  commercial 
principles  may  be  applied  to  the  relations  between  landlord  and  tenant,  ib.  3879-3885. 
3902.3905. 

Explanations  with  further  reference  to  witness'  views  in  favour  of  the  ab(»lition  of  the 
law  of  distress  as  between  landlord  and  tenant;  groundsfor  justifying  a  power  of  distress, 
as  an  alternative,  for  enforcing  payment  of  debts  generally,  Gardiner  3944-3966.  4011- 
4021. 

Expediency  of  the  total  abolition  of  the  law  rather  than  of  its  modification,  though  a 
limitation  as  to  time  would  doubtless  be  an  improvement.  Beard  4398.  4600*4604. 

2.  Evidence  in  favour  of  Limitation  rather  than  Abolition  : 

Opinion  that  the  present  law  should  be  modified  rather  than  abolished,  it  being  an 
advantage  to  the  smaller  tenants,  more  especially,  fTflw^A  22-34.  41.  61-64.  ^38-  1465 
147.  232-241.  280,  281 Hardship  to  the  tenant  under  the  English  law  in  the  land- 
lord being  able  to  distrain  for  six  years,  witness  suggesting  that  the  period  be  limited  to 
one  >ear,  with  the  riuht  of  distraming  during  the  next  six  months,  ib.  22*26.  384,  385 
—^Privilege  or  benefit  to  the  tenant,  as  well  as  the  landlord,  by  the  operation  of  the 
law,  ib.  212.  261,  262.  275. 

Further  approval  of  limiting  distraint  to  a  year's  rent,  the  effVct  being  to  benefit  the 
smaller  tenants,  Wavffh  256,  257.  355.  345-347.  3B4,  385 Summary  of  the  modifica- 
tions proposed  by  witness,  subject  to  which  the  law  of  distress  should  be  retained  as 
being  beneficial  to  both  landlord  and  tenant,  ib.  384-392.  401-407. 

Kesult  of  witness'  experience  in  connection  with  the  Royal  Commission  on  Agriculture 
that  tenants  generally  are  in  favour  of  a  limitation  of  the  law  of  distress,  Druee,  596-633. 

775-778 Opinion  of  witness  strongly  in  favour  of  the  retention  of  the  law  and  its 

limitation  to  one  year,  the  present  period  of  six  years  being  altogether  too  long,  ib.  638. 

647.  685-687.  764 Suggestion  that  the  execution  of  distress  should  be  within  three 

months  after  an  arrear  of  twelve  months  was  due,  ib.  701. 

Feeling  alike  of  large  and  small  farmers  on  the  question  of  modification  of  the  law^ 

2JrMCtf  783,  784.  789 Hard^hip  toother  creditors  if  the  landlord  should  give  credit 

for  i^ix  vears,  or  ior  three  or  four  years,  relying  on  his  present  powers  of  distress,  it  being 
reasonable  to  limit  his  power  to  one  year,  ib.  791-794. 

Further  approval  of  the  law  being  limited  to  one  year,  with  three  or  six  months  sub- 
sequently in  which  to  apply  it,  Druce  846-848.  960-964 Doubt  as  to  the  actual  pro- 
portion of  farmers  and  of  landowners  at  the  meetings  favourable  to  limitation  rather  than 
abolition,  ib.  886-888. 

Fi^tsult  of  witness'  inquiries  on  the  part  of  the  Royal  Commission  on  Agiiculture  that 
the  prevailing  opinion  in  the  south  of  England  is  in  favour  of  the  limitation  of  the  law 

rather  than  of  its  abolition.  Little  1244  et  teq Very  few  persons  who  contend  for  the 

maintenance  of  the  law  as  at  present,  ib.  1254 Summary  of  the  objections  which 

have  been  brought  before  witness  against  the  law,  ib.  1255 Summary  of  the  advan* 

tages  claimed  for  the  law  by  its  supporteis,  ib.  1256. 

Conclusion  arrived  at  by  witness  that  it  uould  be  a  most  disastrous  thing  for  the 
farmers  to  entirely  abolish  the  law  of  distress,  espcciallyin  view  of  the  depression  in  recent 

yeais.  Little  1265,  1266.  1294.  1318-1320 Present  change  of  local  feeling  to  some 

extent  in  the  direction  of  abolition  rather  than  limitation,  ib.  1295,  1296.  1346 Ap- 
proval of  limitation  to  one  year,  with  six  months  in  which  to  execute  the  law,  ib.  1303- 
i3'>5. 

Grounds  for  the  conclusion  that  it  would  be  unwise  to  abolish  entirely  the  law  of  dis- 
tress ;  contention  that  total  abolition  would  be  injurious  to  the  tenant-farmer,  Cobb  2090. 

2096.    2100,    2101.    2107-2109.    2158-2160.    2196-2203 Opinion    that   distraint 

should  le  limited  to  t\^o  years;  behef  that  this  modification  would  be  clearly  in  favour  of 
the  tenant  farmers,  ib.  2081-2084.  2168.  2177-2180.  2204-2207.  2224. 

Decided  opinion  that  in  the  country  the  existence  of  the  law  of  distress  is  more  a 
n  atter  of  riuht  and  justice  than  a  n.atter  of  expediency;  grounds  for  this  view,  Tuckett 

2282-2292.  2305.  2310-2313.  2462-2464 Expediency,  in  the  interest  of  third  parties, 

of  giving  the  landlord  no  longer  priority  of  claim  than  two  years;  opinion  that  if  a  land- 
lord privately  allows  his  tenant  to  remain  in  arrear  for  six  yeai*s  it  is  a  fraud  upon  tlie 

other  creditois,  ib.  2293.  2320,  2321.  2414-2418 The  abolition  of  the  law  would 

place  landlords  in  a  difficulty  wiih  regard  to  their  old  tenants  more  especially,  ib.  2379, 

2380.  2391,  2392 Evidence  strongly  adverse  to  total  abolition  in  the  case  either  of 

uiban  or  agricultural  tenancies,  ib.  2443  et  seq. 

Proposal  that  the  law  slould  be  limited  to  one  year;  reasons  for  objecting  to  a  tqial 
abolition  of  the  law,  Prankish  2485,  2486.  2493-2498.  2505-2507.  2545-2551.  2594. 
2€o5,  2606  I  Manfield  2621    e^  ^^y.-^— Approval  of  a  considerable  modification  in  the 
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Abolition,  or  Limitation  of  the  Law — contuiucd. 

2 ,  Eviden  ee  in  favour  of  L im ita { io ii  ra i h er  th  a n  Abolition —  continued, 
existing  law  of  diisUeas  ;  opfnton  tliat  it  sliould  not  be  entirely  abolisUcd,  Ealtinson  3135. 
3174- 

Salisiraction  to  be  given  by  limiting  distraint  to  one  year's   rent,  with  three  or  six 

months  alter  the  year  tor  putting  tlie  power  In  force,  PiUs  36i8-3(>-2o,  3683-368y 

Summary  of  witness*  veasona  for  npbobling  a  law  of  tlistresa ;  reference  more  especially 
to  the  inability  of  the  landlord  to  claim  his  rent  before  a  :4pecified  time,  wficren^  it  is 
constantly  accruiiigj  ib,  3736-374H  - —  Approval  of  a  further  limitation  of  the  period  for 
whjcli  distraint  can  be  applied  as  regards  urban  holdings,  Ifasied  41  lo  -41 13» 

Opinion  that  the  period  of  eix  yenrs  for  which  rents  in  airear  mi*y  be  distrained  for  h 
too  long;  mitigation  of  griei^ance  if  the  ii|;ht  be  limited  t^  ont.^  y^ar,  Str  //.  James  4219- 
4251 3  4^52- — Consideration  generally  of  itie  advantages  and  disadvantages  of  a  lavv  of 
distress ;  approval  on  the  whole  of  its  njaintenance,  tliou(;!i  at  nne  i>eriod  witness  was 
favonrtible  to  its  abolition  on  account  of  tlie  abuses  which  occurred^  ib,  4235,  4236- 

3*    CoJicf  unions  of  the  Committee  fatwurable  to  the.  Be  tent  ton  and  Modification  of 
the  Law : 
Conclusions  and  recommendations  of  the  CommiLtee  in  favour  of  tlie  modification  of  ^ 

the  law  in  various  respects,  Etp,  iii-vi Different  heads*  under  which  evidence  lias  been 

submitted  in  favour  of  the  retention  of  the  law,  ilf,  iv,  v Summary  of  the  ^oumU 

upon    which    witnesses  have  contended   ihat    the    law  is  objectionable  and   should  be 

abnlished,  i7^  v Advocacy  of  the  law  by  witnesses  on  the   ground   that  the  general 

opinion  of  tenanis  is  favourable  to  ifs  retention  in  an  amiinded  form,  z"^. Considfrable" 

modifications  udvocated  ia  the  law  by  most  of  the  witnesses  who  expressed  themselves  in 
favour  ol  its  vetentioUp  ib. 

Opinion  of  the  Committee  that  a  period  of  commerci.il  and  agricultural  depression 
would  he  very  inopportune  for  the  aholiiion  of  the  law  of  dtstnssj  which  would  of  neces- 
sity impair  the  existing  system  of  credit  gi*en  by  the  landlord  to  the  tenant,  and  cause 
seriiiis  inconvenience,  Rep,  vi. 

Conclui^ioii  hat  a  law  of  distress  should  be  retained,  subject  to  several  moditications^ 
Jlep,  VI, 

Recommendation  that  the  riij;ht  of  distniint  be  limited  to  one  yearns  rcnf^  and  thnt  this 
right  fcliould  only  be  exerci>ed  within  six  motitha  after  the  year  s  rent  hus  become  due. 
Hep.  vi. 

Opinion  that  the  recommendations  submitted  for  a  modification  of  the  law  should,  aa 
far  as  possible,  be  embodied  in  a  Bdl  ami  laid  before  Parliament,  Mep,  vh 
See  also  the  Headings  gtneralb^  throughout  the  Index. 

Acts  of  Parliament  (^Law  of  Distress)*  Summary  of  the  chief  provisions  in  some  of  the 
siatutes  since  the  Act  Will.  &  Mary,  c.  5;  restriction  vf  the  rij^ht  of  recovery  to  six 
yenrs  by  the  3  &  4  Will,  4,  c,  27,  which  uppHed  to  both  urban  and  ag»icuitural  districts, 
Waugh  I0-I4. 

Further  review  of  the  several  statutes  since  the  lime  of  Henry  III-^  and  the  eifect 

thereof  in  making  the  remedy  more   stringent  and  effective,  IVaugk  1H5-196 ^Power 

of  sale  fii-st  given  by  the  Act  of  William  und  Mnry,   distiess  up  to  that  time  having  been 

only  a  hen  upon  the  goods,  ih,  284-^88 Reference  to  the  sevt-nd  statu les  since  the 

time  of  Henry  IIL  as  still  operative,  eonsolidatitju  luing  dej^iralde,  ?7/.  379''383< 

Comphciited  character  of  the  law,  it  bein^^  desirable  to  rej)e.il  some  of  the  old  statutes; 
doubt  as  to  consolidation  being  expedient^  Druce  K37-H4K 

Report  by  Mr,  G,  A.  K,  Fitz^^erald  in  January  1878  upon  tlie  statutes  relating  U)  dis- 
tress, together  with  a  digest  of  statutes,  and  a  classification  tS  their  ]>rovisious  in  different 
tables,  App,  ^^23-2-27. 

Giudual  extension  of  the  right  of  dis^tress  under  different  enaclmenJSj  Bep.  iii In 

modern  statutes,  whether  for  the  recovery  of  tithe  rent-charge,  recovery  of  rutt-s  of  every 
class,  or  recovery  of  penalties?,  the  remedy  of  distress  is  generally  the  one  provided  in  the 
first  instance,  and  in  some  cases  the  only  remedy,  iL 

Reference  to  the  question  of  consolidation  of  the  numerous  niul  cnmplicatad  statutes 
relating  to  the  law  v(  distress  as  a  matter  for  the  consideration  of  experienced  lawyers 
ratlier  than  for  tlie  decision  of  the  Committee  ;  importance  of  llie  question,  Bep.  iii. 

AgistedStock  : 

Approval  *^f  the  exemption  from  distress  of  nil  cattle  grazing  on  a  farm,  as  well  a^i  agri- 
cultural implements  ^hich  are  the  property  of  a  third  person,  IfuHgh  62,  172.  279.   281. 

352>353'  3^*^ Expediency,  however,  of  power  in  the  landlord  10  obtain  pnymentof  the 

rent  for  agisted  cattlf*,  1^.  62.  278.  386*  ^o6,  407 Exception  taken   to   some  of  the 

provisions  in  the  Bill  as  regards  the  giving  of  notices,  &c.,  iK  282,  283, 

Restriction  ro  Scotland  under  the  Hypothec  Act  of  1867  ns  regards  the  hypothecation 
of  agisted  stocky  Bight  Hon^  J,  B,  Balfour  ^2^.  436-440-  503-505. 
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Agisted  Stock — continued. 

Hardship  in  agisted  cattie  being  liable  to  distress;  suggesti-d  adoption  on  this  point  of 
a  clause  in  the  Hypothec  Amendment  Act  of  1867  as  preferable  to  the  provisions  on  tbe 

subject  in  Sir  Henry  Holland's  Bill,  Druce  617.  640.  661.  681-683 Caution  necessary 

as  regards  agisted  stock  through  their  liability  to  seizure,  ib.  617.  670-672— Objection 
to  the  proposed  notices  as  very  difficult  to  work,  ib.  640  - — Further  statement  upon  the 
question  of  exempting  agisted  stock  from  distress,  806--810. 

Instance  of  a  landlord  selling  cows  which  belonged  to  a  stranger  for  the  rent  due  by  the 
tenant;  in  this  case  the  owner  of  the  cows  was  oblioed  to  bay  tliem  back,  Naitle  1425. 
1480— —Great  difficulty  of  dealing  with  the  question  of  stock  belonging  to  third  persons; 
approval  of  an  arrangement  by  which  the  owner  of  the  stock  might  give  security  tliat  in 
case  of  mistake  he  would  pay  the  value  to  the  per>on  in  possession^  TVckett  2294-2298. 

2332-2342.  2382-2384.  2407*-2409 Suggestions  with  reference  to  the  method  to  be 

adopted  with  regard  to  the  stock  of  a  third  person  placed  on  the  funn  of  a  tenant;  objec- 
tion to  liability  to  dij^traint,  Frankish  2487.  2501-2502.  2508.  2524-2529.  2532,  2533. 

Grounds  for  cons^idering  that  the  agistment  of  stock  is  a  quei^tion  of  the  most  difficult 
and  critical  kind ;  expediency  of  hcivini<;  a  cheap  and  ready  meana  of  investigating  a 

tenant's   title  to  the  stock  on   his  faim,  Manfield  2682-2694.  ^772.  2867,  2H68 

Opinion  that  means  should  be  affonled  to  secure  the  landlord  in  the  event  of  abolis'ning 

the  law  of  agistment,  Robinson  3146.  3171,  3'72 Suggestion  tliat  notice  be  given 

by  the  tenant  to  the  landlord  when  agisted  stock  is  taken  in,  Pitts  3703-3705, 

Strong  feeling  in  East  Kent  that  agisted  stock,  as  other  property  of  a  third  person, 
should  t>e  exempt  from  distress ;  decided  objection  to  the  proviaions  in  Sir  Henry  Hol- 
land's Bill  on  this  point  as  to  notices,  Beard  4479-4481.  4519-4522.  4585-4586. 

Power   under  the  existing  law  to  seize  stock,  machinery,  &c.,  belonging  to  a  third 

party  when  found  on  the' occupation  of  a  defaulting  tenant,  Rep.  iii. Recommeuda- 

tion  that  with  regard  to  agisted  stock,  the  hmit  of  distress  should  be  the  consideration 
payable  for  the  grazing  to  the  farmer  who  Jakes  in  the  stock,  ib.  vi. 

Agricultural  Depression.     See  Depression^  ^c. 

Agricultural  Holdings.     See  the  Headings  generally  throughout  the  Index. 

Agricultural  Implements  and  Machines.     See  Creditors.         Machinery. 

Annuitants.     Way  in  which   the  abolition  of  distress  would   operate  very  injuriously  as 
regards  small  annuitants  and  owners  of  rent  charges,  fVaugh  68-71,  223-225. 

Appraisement  {Sale  of  Goods).     The  auctioneer  is  entitled  to  2i  per  cent,  for  appraise- 
ment, Cave  4157-4161 Opinion  that  the  appraisement  is  of  no  practical  value,  and  is 

only  useful  to  hang  a  charge  upon,  ib.  4172.  4205,  4206. 

Considerable  abu.ce  and  extortion  in  connection  with  the  appraisement  and  sale  of  the 
goods;  frequent  collision  between  the  appraiser  and  the  bailiff,  Sir  H.  James  4212.4224- 

4232.  4234.  4256,  4257 Liability  ot  the   landlord  to  the  tenant  for  abuses  on  the 

part  of  the  bailiff  01  appraiser;  frequent  instances  to  this  effect,  ib.  4221-4224.4234. 
4276. 

Conduct  of  ihe  appraisement  and  sale  without  the  supervision  of  any  judicial  officer; 
improvenjent  if  the  proceedings  were  under  the  direction  of  the  county  court  officials  in 

each  dis^trict,  Sir  H.  James  4230.  4233.  4258-4261.  4279 Explanation  in  connection 

with  the  appointment  of  appraisers;  very  inadequate  security   (or  their  efficiency  and 

good  conduct,  ib.  4230,  4231.  4234 Very  little  use  of  tlie  appraisement  as  a  test  of 

value  in  the  smaller  cases  where  distress  is  levied,  ib.  4300-4304. 

Recommendation  that  appraisement  previous  to  sale  of  goods  may  be  omitted,  Rep.vi. 

Arrears  of  Rent.     Very  rare  instances  of  several  years'  arrears  being  distrained  for,  Waugh 

250,  251 Witness  is  not  aware  of  any  cases  of  three  or  four  years*  credit  for  rent  and 

of  a  distress  being  then  put  in,  Druce  636-639.  790 Hardship  involved  in  the  exercise 

of  distraint  for  »ix  years  ;  witness,  however,  has  never  known  a  claim  for  so  long  a  period. 
Little  1306. 

Statement  that  in  the  present  day  if  a  tenant  gets  two  or  three  years  in  arrear  with  his 
rent  it  is  almost  impossible  for  him  to  recover  himself,  Frankish  2497,  ^49^ Argu- 
ment that  the  forbearance  of  landlords  in  allowing  tenants  to  go  back  in  their  rents  is 
misplaced  charity,  and  injurious  to  the  tenant  and  to  the  State  ;  grounds  for  this  opinion, 
-Btt^Ae// 3323-3325.  3361-3365. 

Belief  that  to  allow  an  accumulation  of  two  or  three  years'  arrears  of  rent  (under  the 
protection  of  distress)  is  prejudicial  to  the  tenant,  the  landlord,  and  the  labourer;  insuffi- 
cient capital  of  the  tenant  in  these  cases,  his  only  chance  being  to  take  a  smaller  farm. 

Beard  4423-4427.  4436-4443.  4488-4498.  4544.  4677>  457^ Instence  of  a  tenant  of 

a  farm  of  witnees  in  Norfolk  whose  rent  is  three  years  in  arrear;  want  of  capital  in  this 
case^  Hasted  4048-4050. 4057-4059. 
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Arrears  of  Btnt — contii^ued* 

Power  of  the  landlord  under  the  existing  law  to  diatrain  for  six  years'  rent,  Eep.  iii. 
See  also  Abolition  or  Limitation  of  the  Law.         Preferential  Claim  of  Landlord. 

Attornment.     Important  effect  of  the  attornment  clause  for  the  protection  of  mortgagees, 

Druce  800.  836-836 Reference  to  attornment  as  merely  the  acknowledgment  by  the 

tenant  of  the  position  of  landlord,  Sir  H.  James  4243-4246. 

Auctioneers.     General  practice  a^  to  the  auctioneer  acting  as  valuer  and  charging  separately 
for  the  appraisement;  witness  is  not  av\are  of  any  instance  of  the  employment  of  two 

valuers,  C&t?^  4159-4161 Liability  of  the  auctioneer,  under  certain  circumstances,  if 

bymii^take  he  sells  more  than  sufficient  to  satisfy  the  amount  distrained  for,  tft.  4165-4168 

Employment  generally  of  auctioneers  in  the  country  to  levy  as  well  as  to  sell ;  they 

are,  as  a  rule,  land  valuers,  ib.  4203,  4204 — «— Comment  upon  the  class  of  persons  who 
act  as  auctioneers  as  well  as  appraisers,  under  tlie  law  of  distress.  Sir  H.  James  4293- 
4296. 

B. 

Bailiffs.     Very  httle  irre^jularity  on   the  part  of  bailiffs   in  distresses  for  rent  where  the 

holding  is  lar^e,  Sir  H.James  4224 Instances  of  great  hardship  to  tl'e  landlord 

through  collusion  between  the  bailiff  and  tenant,  16.  4276 Exceptionable  class  who 

act  as  bailiffs,  ih.  4297-4299. 

Recommendation  that  bailiffs  should  be*  approved  by  the  county  court  judge  of  the 
district  in  which  they  act,  and  be  subject  10  removal  by  him  for  extortion  or  misconduct. 
Rep.  vi. 

Balfoury  the  Right  Honourable  John  Blair  (Member,  of  the  House).  (Analysis  of  his 
KTidence.) — Definition  of  the  law  of  hypothec  in  Scotland  as  regards  rural  and  urban 
holdings  lespectively ;  enua)eratiun  of  the  subjects  of  hypothec  under  each  class  of 

holdings,  413-416 Amendment  of  the  law  in  various  respects  in  1867  by  the  Act  30 

8c  31  N^ict*  c.  42  ;  provision  in  this  Act  relative  to  the  subjects  of  rural  hypothec,  416, 
417. 

Important  alteration  by  the  Act  of  1867,  ^^^  *'"^^  being  limited  to  three  months  after 
the  last  conventional  term  of  payment,  both  as  regaids  crops  and  other  goods  on  the 

farm,  417 Similar  duration  of  lime  in  respect  of  urban  subjects.  418.  527,  528 

Explanation  of  the  distinction   between   the  ''conventional''  term  of  payment  and  th 
*'  legal"  term,  the  custom  being  to  give  credit  for  the  rent  till  the  crop  is  reaped ;  effect 
of  the  Act  ot  1880  as  regards  the  term  of  payment,  419. 

Information  as  to  tlie  amount  of  rent,  in  respect  of  time,  for  which  the  law  of  hypothec 
may  be  put  in  force;  right  of  sequestration  in  security  as  regards  accruing  rent,  420-422, 

4 1 9.  502 Limitation  of  hypothec  as  regards  the  crops  into  one  year's  rent ;  that  is,  before 

recent  statutes  came  into  operation,  420-422—^^ — Statement  respecting  the  preferential 
claim  of  the  landlord  over  the  hypothecated  goods  of  the  tenants,  in  comparison  with  the 

claims  of  other  creditors,  423 Right  formerly  of  the  landlord  to  follow  the  crop  and 

attach  it^  hardship  thereby,  423,  436.  526.  571. Great  hardship  previous  to   the 

Amending  Act  of  1867  through  the  notion  of  hypothec  being  a  pledge,  423 Restric- 
tion under  the  Act  of  1867  as  regards  the  hypothecation  of  agisted  stock,  424.  436-440. 
603-605- 

Particulars  relative  to  the  mode  of  enforcing  the  law  of  hypothec  by  sequestration  and 
sale ;  security  for  the  protection  of  the  tenant  which  does  not  exist  under  the  law  of  dis- 
tress, 425-435 Necessity  in   Scotland  of  the  landlord   making   application   to  the 

sheriff'fii  court  for  an  order  to  sequestrate,  whilst  under  the  law  of  distress,  the  landlord 
in  England  may  distrain  without  judicial  authority,  425.  436. 

Summary  of  the  main  points  of  distinction  between  ihe  law  of  hypothec  and  the  law  of 

distress,  436-443 Reference  to  distress  as  simply  a  right  of  seizure,  and  not  as  pledge 

or  security,  like  hypothec,  436 Extension  of  tlje  right  of  distress  to  goods  the  pro- 
perty of  a  third  person,  there  being  now  no  such  right  under  the  law  of  hypothec,  436- 

440 Practical  limitation  of  hypothec  to  one  year's  rent,  since  the  Act  of  1867,  whilst 

in  England  six  year's  arreara  may  be  distrained  for,  442,  443.  491-495 Existence  in 

former  times  of  a  law  of  dbtress  in  Scotland  very  similar  to  the  English  law,  444.  477, 
478. 

Explanations  in  connection  with  the  Act  of  1880  for  the  abolition  of  hypothec  in 
agricultural  holdings  over  two  acres  in  extent;  general  effiect  of  this  Act  that  hypothec 

is  abolished  as  regards  all  leases  made  after  the  Act  came  into  operation,  446-449 

Continued  existence  of  hypothec  as  regards  urban  holdings,  these  not  being  touched  by 

the  Act  of  1880  ;  446.  449 Important  modifications  under  the  Act  of  1880  as  to  the 

rights  and  remedies  of  the  landlord  against  the  tenant;  more  speedy  right  of  re-entry 
given  to  the  landlord  in  view  of  his  curtailed  powers  in  the  form  of  hypothec,  446,  447. 
666.  67«»  673»  578. 
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Balfour,  The  Hiffht  Hoit,  J,  B.  (Member  of  the  House).    (Anfk\yb\s,  iic.)^continued. 

Grounds  upon  which  hypothec  was  objected  to  in  Scothind  as  giving  nn  unfair  pre- 

ference  to  the  landlord  over  other  creditors  of  the  tenant,   4.50 Objections  by  many 

persons  that  hypothec  stimulated  an  unhealthy  competition  for  farms,  and  tended  to  in- 
crease rents  beyond  the  real  value  of  the   land,  450.  542-544 Further  objection  that 

hypothec  tended  to  injure  the  credit  of  tenants  with  bankers  and  others;  witness  cannot 

say  whether  there  was  good  ground  for  this  and  other  objections,  450-456.  545,  54O 

Objection  also  raised  that  hypothec  encouraged  too  long  credit  being  given  by  landlords, 
456. 

Statement  of  the  grounds  upon  which    the    advocates  of  hypothec  upheld  the  law, 

and  replied  to  the  various  objections  above  noted,  456-458 Advantage  claimed  for 

hypothec  that  it  enabled  crofters  and  men  withou  t  capital  to  l>ecome  tenants,  457,  458 

Belief  that  the  opinion  among  farmers  as  a  class,  both  large  and  small,  was  adverse' 

to  hypothec,  457-  47  >•  636,  537- 

Difficulty  at  present  of  properly  judging  as  to  the  effect  of  the  Act  of  1880,  it  not 
having  come  into  operation  till  1  ith  November  1881,  and  not  having  alK)lished  hypothec 
as  regards  existing  leases;  excepti  >nal  agricultural  depression  since  the  Act,  459.  464- 

467.  484.  561-564.  582,  583 Circumstance  nf  its   having  been  alleged  that  in  new 

leases  since  the  Act  there  has  been  a  stipulation  for  fore-hand  rent;  that  is,  for  payment 
of  rent  before  the  crop  is  reaped,  459-463.  484. 

Belief  that  there  are  not  many  compiainU  as  to  the  operation  of  the  law  of  hypothec 
in  the  case  of  urban  tenancies ;  advantage  claimed  as  enabling  the  poorer  classes  to  get 
credit  for  their  rents,  468-471.  535— —Conclusion  also  that  as  regards  holdings  under 

two  acres  the  law  does  not  cause  much*complaint,  468 Preferential  claim  of  the 

Crown  in  respect  of  the  payment  of  taxes,  hypothec  nut  being  applicable  as  regards  rates 
or  taxes,  47-2-474. 

Respects  In  which  the  law  of  hypothec  was  much  simpler  in  practice  than  the  law  of 

distress,  475,476 Probability  of  lodgers'  goods  being  under  protection  from  hypothec; 

liability,  on  the  other  hand,  of  hired  furniture,  480-483 Power  of  the  landlord,  when 

rents  are  in  arrear,  further  adverted  to;  condition  as  to  his  making  application  to  the 
Judge  Ordinary,  485-488. 491-495 Provisions  in  an  Act  of  1 756  under  which  the  land- 
lord might  claim  to  have  security  from  the  tenant  for  five  years'  rent ;  alteration  heron  by 
the  Act  of  1880;  496-502. 

Payment  of  the  rent,  under  the  late  law  of  hypothec  in  a  year  or  fifteen  months  after 

rent-day,  506,507^ Opinion  that  the  recovery  of  rent  is  not  a  more  expenMve  process 

since  the  abolition  of  hypothec,  508,  509 Probable  advantage  of  hypothec  in  the  case 

of  the  smaller  holders  of  land ;  large  number  of  holders  under  two  acres,  510,  511.  514 

Doubl  as  to  hypothec  having  had  piuch  to  do  with  accommodation  bills  between 

farmers  and  cattle  dealers,  512,  513.  515,  516. 

View  of  witness  that  the  abolition  of  the  law  is  an  improvement,  513 Practice  as  to 

the  tenant  being  allowed  to  put  in  a  counter-claim  or  set  of,  when  hypothec  i^  enforced, 

517-519 Important  amendments  in  the  law  of  distress  us  well  as  in  the  law  of 

hypothec,  the  latter  being  on  the  whole  mi'der  and  less  stringent  than  the  former,  520- 

528.571 Efl'ect  of  the  Act  of  1880  further  consideied  as  regards  the  exemption  of 

holdings  under  two  acres,  and  of  urban  holdings  from  abolition  of  hypothec  ;  approval 
by  witness  of  the  latter  being  still  subject  to  hypothec,  529-535. 

Reference  to  the  fail  of  rents  in  Scotland  as  due  to  other  causes  than  the  abolition  of 

hypothec,  538,  539 Facilities  for  the  recovery  of  rates  and  taxes  in  Scotland  without 

hypothec  or  disliess,  540,  541.  557-560 Probability  thnt  in  some  cases  landlords  have 

been  induced  to  take  undesirable  tenants  under  the  right  of  hypothec,  542-544 Extent 

'  to  which  the  manure  merchant  as  contributing  to  the  production  of  the  land  can  be  said 
to  have  had  any  grievance  as  lespect  the  preferential  claim  of  the  landlord,  547-552. 

Opinion  that  under  the  law  of  distress  in  England  a  distinction  might  be  made  between 

urban  and  Dgricultural  districts,  £53-556 Belief  that  the  abolition  of  hypothec  has  not 

in  any  way  effected  the  security  of  land  in  Scotland,  564 Dissent  from  the  view  that 

the  landlord  can  only  claim  his  rent  at  stated  periods  and  should  therefore  have  a  prefer- 
ence over  otler  creditors  ;  he  can  in,  fact,  stipulate  for  immediate  payment,  or  for  pre- 
payment, or  for  security,  565-569.  576,  577. 

Opinion  that  if  the  law  of  distress  in  England  is  altered  as  regards  exii^ting  tenancies 
the  landlord  should  have  an  easier  power  of  re-entry,  as  in  Scotland   under  the  Act  of 

1880  ;  572,  573.  576-579 Further  reference  to  the  process  in    enforcing  hypothec  as 

being  a  cheap  remedy,  580,  581. 

Bankers  {Advances  to  Farmers): 

Belief  that  in  consequence  of  the  law  of  distress  farmers  do  not  cbtain  the  same 
amount  of  credit  from  bankers  that  other  borrowers  obtain;  higher  per-centage 
charged,  as  a  rule,  by  bankers  to  farmers  than  to  others,  Nattle  1447-1451.  1566, 
1567. 
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Bankers  (Advances  to  Farmers) — continued. 

Information  generally  with  regard  to  the  system  of  banks  in  making  advances  to 
farmers;  facilities  given  by  hankers  to  farmers  equally  with  any  other  class  of  the 
community,  Hewitt  1703-1756.  i8io-i8«i.  i84i-i849."i87i-i876.  1937-1940.  1953- 

1967.   1969-1983.  2008-2010.    2013.    2032-2037.    2059-2061 Statement  that  the 

fact  that  the  landlord  has  a  preferential  right  does  undoubtedly  act  upon  the  minds 
of  bankers  in  uivinir  credit  to  tenant  farmers ;  greater  care  taken  in  such  casef=,  though  no 

higher  interest  is  charged,  ib.  1747-1754 Explanatipn   that  the  system  upon  which 

farmers  obtain  credit  from  bankers  is  generally  in  the  form  of  overdrawing  their  accounts, 
ib>  1756.  1880.  1959. 

Statement  that  although  witness  is  not  authorised  to  speak  for  the  bank  of  which  he 
is  manager,  his  opinion  on  this  subject  is  concurred  in  generally  by  other  managers  of 

banks,  Hewitt  1837,  1838.  2029-2031 Small  amount  of  loss  made    by  witness'  bank 

in  its  transactions  with  tenant  farmers,  ib.  1868-1 870 The  cost  to  a  tenant  farmer  for  an 

advance  is  not  more  than  5J  per  cent.,  including  commission,  «6.  1877-1880-^Im- 
possibility  of  a  tenant  farmei  obtaining  money  from  a  banker  except  with  security,  ib, 
2072-2074. 

Asf^ertion  that  the  abolition  of  the  law  of  distress  would  not  increase  the  facilities  of 
farmers  to  obtain  assistance  from  bankers;  explanation  as  to  the  present  system  under 

which  tenant  farmers  obtain  advances  from  banks,  Cobb  2122-2126.  2169-2171 

Explanation  that  though  the  abolition  of  the  law  would  not  in  any  sreat  measure  influence 
bankers  in  their  business  relations  with  farmers,  the  tendency  would  be  to  make  more  free 

advances,  Tebbutt  2937-2946.  2974-2976.  3037-3043 Belief  that  abolition   would 

not  lead  to  any  appreciable  increase  of  business  between  the  bankers  an<l  tlie  tenant 
farmers,  ib.  3039-3041.  3071. 

Absence  of  any  influence  in  the  law  to  impair  the  credit  of  tenant  farmers  with  their 
general  creditors;  belief  that  it  does  to  a  certain  extent  influence  bankers  in  making 

advances,  Robinson  3149,  3150.  3160-3164 Unwillingness  on  the  part  of  bankers  in 

Yorkshire  to  permit  f  rmers  to  overdraw  their  accounts,  Bushell  3428 Doubt  whether 

tenants  could  borrow  money  from  bankers  on  any  better  terms  if  the  law  of  distress  were 
abolished.  Beard  4624,  4625. 

See  also  Credit.         Creditors, 

Bankruptcy.     Limitation  under  the  Bankruptcy  Law  of  the  landlord's  right  to  distrain, 

Waugh  24 Limitation  of  the  prior  right  of  the  landlord  to  one  year's  rent  in  cases  of 

bankruptcy,  Wauah  56,  57  ;  Druce  684.  762,  763;  Rep.  vi Approval  of  one  year's 

rent  bei»»g  secured  to  the  landlord  under  the  Bankruptcy  Act  before  the  creditors  can 
claim  ;  reference  to  the  bad  condition  of  the  land  in  these  cases,  Beard  4402,  4403.  4447- 
4457- 

Beard f  Frederick.    (Analysis  of  his  Evidence.) — Extensive  experience  of  witness  as  a  land 

agent  and  valuer  ;  also  as  a  farmer  near  Canterbury, 4372-4377 Hardship  under  the 

law  of  distress  in  the  landlord  being  paid  in  full  to  the  detriment  of  other  creditors; 
instances  of  two  or  three  years'  arrears  of  rent  allowed  to  accumulate  under  the  preferen- 
tial security  given  by  the  law,  4378-4391 Circumstance  of  witness  Leing  unaware 

of  any  actual  enforcemeni  of  the  law,  though  it  is  operative  all  the  same,  4386-4391. 

4400.  4444-4446.  4466-4469.  4499.  4531.  4(305-4607. 

Statement  to  the  effect  that  in  arable  farms   there  is  always  sufficient  security   for. 
•  a  year's  rtni  in  the  form  of  straw,  hay,  manure,  &c.,  and  that  the  power  of  distress  is  not 
essential  in  these  cases  for  the  protection  of  the  landlord,  4392-4398.*  44^1-  4504.  4530. 

4541-4557.  4626-4631 Expediency  of  the  total  abolition  ol  the  law  rather  than  of  its 

modification,  though  a  limitation  as  to  time  would  doubtless  be  an  improvement,  4398. 
4600-4604. 

Limited  value  of  the  power  of  distress  to  ihe  landlord  in  the  case  of  grass  lands,  as  the 
tenant  can  readily  remove  the  stock ;  sufficient  capital  as  a  rule  of  tenants  of  pasture 
lands^  as  in  Romney  Marsh,  so  that  the  landlords  are  pretty  sure  of  their  rents,  4399- 

4401.  4405-4407.  4458-4462.  4470,  4471.  4632 Expediency  of  one  year's  rent  being 

secured  to  the  landlord  under  the  Bankruptcy  Act  before  other  creditors  can  claim,  4402, 
4403.  4447-4467- 

Evidence  in  support  of  the  conclusion  that  under  the  protection  of  the  present  law 
some  landlords  are  not  sufficiently  careful  in  tht*  selection  of  their  tenants,  there  being 
an  increased  competition  for  farms,  and  a  consequent  tendency  to  increased  rents,  4408- 

4417.  4482-4484.  4506-4508 Belief  that  in  accepting  small  tenants,  without  much 

capital,  landlords  are  guided  by  the  character  of  the  foruier  raiher  than  influenced  by 
the  power  of  distress,  44 13. 44 17.  4485.  4528,  4529.  4532-4636- 

Importance  of  the  landlord  having  readier  means  of  getting  rid  of  a  bad  tenant,  and 
greater  facility  of  re-entry,  the  law  of  distress  being  abolished;  suggested  reierence  to 

some  court  in  these  cases,  4418.  4421.4486,  4487.  4539,  45+0 'Power,  moreover,  of 

the  landlord  to  make  special  covenants  tor  the  security  of  the  rent;  approval  of  the  rent 
being  secured  for  one  year  on  the  valuation  to  the  outgoing  tenant,  44194421.   4428 

284.  II 
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Beard,  Frederick.     (Analysis  of  his  EvidcDce) — continued. 

4433*  4472*  4473-  4563-4565 Belief  that  to  allow  an  accamulaiion  of  two  or  three 

jeara'  arreara  of  leni  (under  tbe  protection  of  distreai)  is  prejodieiai  to  the  tenant,  the 
kndloid,  and  the  labourer;  inefficient  capital  of  the  tanot  in  these  cases,  his  only 
chance  being  to  lake  a  smaller  farm,  4423-4427.  4436-4443.  4488-4498.  4544,  4577> 
4578- 

Practice  in  connection  with  valnations  on  change  of  tenancy  in  Kent ;  average  valua- 
tion of  from  40  5.  to  60s.  on  mixed  farms,  due  to  the  outgoing  tenant,  4428-4433. 4496, 

4497.4499-4505.5509,4510.4541-4557 Divided  opinion  among  farmers  in  East 

Kent  upon  the  question  of  the  abolition  or  modification  of  the  law;  reference  hereon  to 
resolutions  passed  in  the  Kent  ChaiiiiE>er  of  Agricukore,  4434.   4474-4478.4519-4527. 

4608-4612 Approval  of  abolition  at  the  present  time,  though  a  period  of  depression, 

^435»  4436.  4463-4465- 

Strong  feeling  in  East  Kent  that  agisted  stock,  or  other  propert;^  of  a  third  person, 
sbouM  be  exempt  from  distress;    decided  objection  to  the   provisions  in   Sir  Henry 

Holland's  Bill  on  this  point  as  to    notices,  4479-4481.  4519-4522.   4585,   4586 

Tendency  of  the  law  to  impede  the  higher  cultivation  of  the  land,  4490.  4493 

Natural  tendency  to  thp  increase  of  large  and  of  small  holdings,  and  to  an  extinction  of 
tlie  medium  farmers,  449^'  4536-4538-- — Effect  of  the  law  in  i  mpaiiiog  the  credit  of  the 

tenant^  save  with  bis  landlord,  4491 Dissent  from  certain  endence  of  Mr.  Cobb  as 

to  the  beneficial  operation  of  the  law,  4492-4494. 

Injustice  in  the  tenant  on  leaving  not  being  allowed  to  claim  a  set-off  10  respect  of  the 

valuation,  when  distress  is  enforced,  4499-4^03 Way  in   which  tite   allowance  of 

arrears,  under  the  protection  of  distress,  tends  to  give  a  fictitious  credit  to  the  tenant 

with  tradesmen,  4511-4514.  4592-4594 Expediency  of  the  abolition  of  distress  as 

regards  urban  as  well  as  rural  holdings,  acooispenied  with  better  fiM3»Kties  of  re-entry, 
46io-45*»- 

Farther  expression  of  the  oprnion  that  without  a  power  of  distress  landlords  would  let 
farms  to  small  tenants,  with  but  little  capital,  it  they  were  known  to  be  industrhnis  and 

deserving,  4528,  4529.  463«-4536-  455*>  4559-; Unduly  hi^h  rents  by  reason  of  the 

enhanced  competition  for  land ;  benefit  in  this  direction  by  abolishing  the  law  of  distress, 

4560-4562.  4633 Expectation  of  a  considerable  reduction  in  rents,  4560.  4590, 

4591- 

Tendency  of  the  power  of  distress  to  induce  landlords  to  give  one  year's  credit  fisr  rent, 
this  often  being  a  great  benefit  to  the  latter ;  witneaa  submits  that  the  credit  should  be 
given  at  the  landlord's  ritik,  without  any  special  protection  not  enjoyed  by  other  orcditors, 

4566-4580.  4613-4618 Importance  further  attached  to  readier  facilities  of  entry  as 

more  in  the  interest  of  landlords  than  a  law  of  distress,  4581-4584.  4616 Prejudicial 

effect  if  landlords  are  obliged  to  accept  tenants  with  insufiicient  capital;  reference 
hereon  to  the  great  depression  for  several  years  pest,  4587*4589. 

Means  of  the  landlord  by  periodical  inspection  for  ascertaining  how  his  land  is  being 
farmed,  4595*4599 Suggestion  that,  in  lieu  of  distress,  the  landlord  might  take  col- 
lateral isecurity  for  the  rent  from  a  third  person,  4620-4623 Doubt  whether  tenants 

could  borrow  money  from  bankers  on  any  better  terms  if  the  law  of  distress  were 
abolished,  4624,  4625. 

Bedfordshire.     Few  distraints  for  rent  in  Bedfordshire,  Druce  599 Explanation  as  to 

the  extent  and  character  of  witness'  inquiries  in  Bedfordshire  respecting  the  vie w9 of 
agricultural  implement  makers  as  to  the  operation  of  the  law,  ib.  889-897. 

Bills  of  Sale: 

Question  considered  whether  the  landlord  might  not  resort  to  a  bill  of  sale  if  he  could 
no  longer  put  in  a  distress ;  he  would  probably  prefer  payment  in  advance,  Waugh  77^ 
78.  85-89.  1 06-1  oQ-»- Hardship  upon  landlords  if  there  were  no  law  of  dbtress  as  the 
goods  might  be  swept  away  by  an  outside  creditor  under  a  bill  of  sale;  some  remedy 
would  be  required  on  this  point,  ih.  338-341. 

Belief  as  to  there  having  been  an  increased  number  of  bills  of  sale,  Druee  667-669' 

698 Prejudice  to  a  tenant's  credit  if  required  to  give  a  bill  of  sale  to  tlie  landlord^ 

ib.  693,  694 -^-—Increased  abuge  in  recent  years  in  connection  uith  bills  of  sale  given  by 

faimers,  ib.  769,  77c Liability  to  much  hardship  in  connection  with  bills  of  sale,  ib. 

795,  796. 

Consideration  of  the  operation  of  the  Bills  of  Sale  Act  of  1878,  more  especiaUy  being 
amended  in  the  present  Session  ;  extent  of  power  of  the  landlord  to  protect  himself  by 
bill  of  sale,  irrespectively  of  the  law  of  distress,  jDrtice  814-836.  947-954. 

Non-objection  to  bilk  of  sale  being  continued  and  being  stipulated  for  by  landlords 
equally  with  other  creditors,  the  power  of  distress  being  abolished ;  injury,  doubtless,  to 
credit  where  bills  of  sale  are  registered,  Stephensem  1 149-1 156.  1 182-1 191. 

Bills  of  sale  not  taken  by  respectable  banks  as  security  for  advances  made  to  tenant 
farmers;  grounds  for  objecting  to  the  giving  of  bills  of  sale  as  security  in  Uq^  of  the  law 
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of  distress,  Hewett  i8«3-i832. 1865-1867 Poswbilityfor  a  creditor  under  the  present 

Uw  to  obt«in  a  preferential  claim  by  means  of  a  bill  of  sak,  ib.  «t)75,  207S ^Bdief 

that  the  giTtng  of  bills  of  sale  woutd  daaoage  the  credit  of  the  fanner  more  than  the 
pi^esent  system  does,  Cobb  21 19-2121 ;  FrankUh  2530,  2531. 

Probabiliiy  in  the  event  of  tlie  abolition  of  the  present  law  that  a  system  of  bilk  of 
sale  woaki  aprtn?  up  which  wociid  be  very  (dyjectiooable  and  expensive,  Tuchett  2312. 
1^326,  2327— Circumstance  of  bills  of  sale  bein^  rarely  taken  by  landlords;  when 
bills  of  oUe  are  given  by  small  tenants  to  creditors  it  means  ruin,  Manfidd  2818-^24. 

2865 ^C^inton  that  tl\ere  is  no  fear  of  a  system  of  bilk  of  sale  springing  up  if  the  law 

of  distress  were  abolished  ;  assertion  liiat  no  respectable  t^iant  would  give  the  landlord  a 

bill  of  sale,  jfeMn^/ 3059-3065 Relief  that  a  system  of  bills  of  ^e  would  be  more 

injurious  than  a  modified  law  of  distress,  JBir^e//  3205-321 7>3 294 Opinion  that  if 

the  present  law  were  altered,  the  better  class  of  landlords  would  not  take  bills  of  sale  as 
security  lor  their  rent^  ib.  3217,  3218. 

Prejadace  to  the  farmer's  credit  with  the  merchant  if  the  landlord  %vere  secured  by  a  bill 

of  sale,  distress  being  aboiisbed,  Pitts  3636-3638 Further  disapproval  of  bills  of 

sale;  limited  extent  to  which  given  by  farmers,  ii«  3761-3770— —Expediency  of  the 
abolition  of  bills  of  sale,  Gardiner  391 1. 

Stfatenf^ntof  the  powers  nnder  a  bill  of  sale;  important  amendment  in  course  of 
adoption  by  the  Legklature  wbereby  bills  of  sale  given  within  twelve*  months  of  bank* 
ruptcy  will  be  vitiated.  Sir  H.  James  4241-4243.  4246-4248. 

Bttiiy  ifimuti)  larmiers  Club*     Recommendation  by  this  club  that  the  law  of  distraint 

sfaouU  oaly  extend  to  one  year^  Little  1252. 
Breker$.     Practice  as  to  the  employm<»nt  of  brokers  by  witness,  these  men  not  being  of  a 

very  desirable  class  ;  improvement  if  the  broker  were  a  legal  oflScer,  Hasted  4030.  4032- 

4038. 
Bromyard  (Staffordshire).    There  have  been  some  distresses  for  rates  in  this  district,  these 

being  levied  under  tJ»e  dhrection  of  the  jJoHce,  Cave  4146-4150. 

Buckinghamshire.  Different  opinions  expressed  in  Buckinghamshire  as  to  the  abolition'  or 
modification  of  the  law;  resolution  adopted  at  a  meeting  at  High  Wycombe  in  favour  of 
limiting  distress  to  one  year,  Bruce  599. 

Burwell  (Cambridge).  Particulars  in  connection  with  several  cases  of  distraint  by  land- 
lords in  Burwell  parish  in  the  last  twelve  months ;  exceptional  character  of  these  cases, 
Stephenson  ^02*l'~xo2%.  1081.  uoo-iiii.  1220.  1241-1243. 

Bmshelly  Henry.  (Analysis  of  his  Evidence.) — Witness  is  a  manufacturer  of  agricultural 
implenients,  his  clients  residing  in  Yorkshire,  South  Dnrimm,  North  Lincolnshire,  and 
North  Nottingham  ;  is  ako  agent  fi>r  the  principal  English  implement  makers,  3175- 
3179-3262-3264. 

Objection  to  the  law  of  distress  in  conseqnence  of  the  prefei-ential  claim  of  the  land- 
lord, 3181-3187 Information  with  reference  to  the  method  of  doing  business  with  the 

tenant  farmer  adopted  by  witness;  transactions  are  not  for  cash,  but  principally  upon 

credit  for  a  year,  3188-3199.   323^-3^34-   3*65-3269.  3287,  3288.  3308,  3309 

Numerous  cases  in  which  implement  manufacturers  hare  suffered  hardship  in  con- 
sequence of  the  landlord's  preferential  rights;  severe  losses  suffered  by  witness  from  this 
cause  during  the  late  depression,  3200-3404.3390-3293.  3370,  3371. 

Desire  for  the  total  abolition  of  the  law  of  distress ;  admission  that  a  reduction  of  the 
limit  from  six  years  to  one  year  tvould  be  of  great  advantage,  3202.  3221.  3286.  3368, 

3369.  3410-3421 Opinion  that  a  system  of  bills  of  sale  would  be  more  injurious  than 

a  modttied  law  of  distress,  3205-3217,  3294 Belief  that  if  the  present  law   were 

ahered  the  better  class  of  landlords  would  not  take  bills  of  sale  as  security  for  their 
rent,  3217,3218. 

Expediency  of  giving  landlords,  in  the  event  of  the  abolition  of  the  law  of  distress,  an 
easy  means  of  recovering  their  rent ;  suggestion  tirat  a  landlord  might  have  a  guarantee 
from  one  or  two  other  farmers  wlien  letting  to  a  tenant,  3218-3222.  3261.  3280-3286. 

3366,  3367 Sutement  that  ihe  evils  ot  t^  law  have  been  long  obvious,  but  that  it 

has  only  been  forced  upon  attention  during  the  late  bad  times,  3224,  3225.  3358-33(30. 
3372,  3373. 

Nuiiierotis  cases  in  which  land  has  been  let  to  men  with  little  or  no  capital ;  belief 
that  if  the  law  of  distress  be  ahdished  it  will  prevent  landlords  taking  tenants  with 

small    capital,    3226-3231.    3239,    3240 Infrequent    cases    in   which   the    law    is 

put  into  operation  in  witness'  district,  and  among  the  better  class  of  landlords,  3235. 
3302,  3303. 

Opinion  that  the  present  law  militates  against  the  permanent  occupation  of  the  soil, 

33136,  3237 Great  evil  which  results  from  the  law  by  maintaining  small  and   poor 

farmers  upon  land  which  they  cannot  afford  to  farm  profitably ;  considerable  re-adjustment 
which  must  take  place  in  regard  to  small  farms  if  the  present  law  is  abolished,  3237- 
284.  I  I  2  3260|^^  T 
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325<>-  32595  3260.  3270-3279-  3298-3301-  33»7-332-i.  3339-3357-  3379-3384-3402- 

3405.   3422-3426 Statement  that  the  small  and  poor  farmers  in  Yorkshire  are  in 

fayour  of  the  continuance  of  the  present  law  ;  contention  that  though  it  enables  the:n  to 
struggle  on  for  a  time  the  law  is  rrally  for  their  ultimate  injury,  3239-3242.3326- 
.  3329-3339-3344-3377- 

Decided  opinion  that  the  abolition  of  the  law,  «nd  the  consequent  nm-ilffamation  of 
small  farmers,  would  lead  to  increased  production,  and  would  so  ^r  be  a  public  benefit, 

3251-3258.  3323-3325 Contention  that  the  great  want  of  the  present  day  in  regard 

to  agriculture  is  more  capital ;  belief  that  as  the  amount  of  capital  is  increased,  so  the 
profits  of  agriculture  tend  also  to  increase,  3253-3258.  3346-3353. 

Large  number  of  cnses  in  ^ivhich  distress  warrants  have  been  issued  in  the  case  of  small 

and  poor  farms,  3304-3307.  3332-3338.  3374,3375 Impossibility  for  outside  creditors 

to  obtain  from  bankers  information  as  to  the  position. of  farmers  in  regard  to  the  payment 

of  their  rent,  3310-3316.  3408,  3409 Argument  thai  the  forbearance  of  landlords  in 

allowing  tenants  to  go  back  in  their  rents  is  misplaced  charity,  and  injurious  to  the 
tenant  and  to  the  State;  grounds  for  this  opinion,  3323-3325.  3361-3365. 

Explanation  that  full  rates  always  have  to  be  paid,  notwithstanding  that  the  landlord 
has  allowed  an  abatement  of  as  much  as  25  per  cent,  of  the  rent,  3330,3331 Admis- 
sion that  if  the  law  of  distress  had  not  been  available  during  recent  years,  the  landlords 
could  not  have  secured  their  rents;  great  disparity  between  what  the  landlord  gets  and 
what  the  creditor  gets,  3376. 

Belief  that  if  the  security  for  rent  were  taken  away,  some  landlords  might  take  a  harsh 

view  of  the  means  to  collect  rent  in  the  future,  3385-3387 Willingness  on  the  part  of. 

some  tradesmen  to  agree  to  six  months'  priority  of  claim  in  favour  of  the  landlords,  3388, 

3389 Feeling  among  the  farmers  in  the  North  Riding  that  a  modified  law  of  distress 

is  expedient,  3390-3392 Few  cases  in  which  farmers  in  the  present  day  are  tradesmen 

as  \> ell,  3395-3400. 

Higher  an:ount  of  profit  demanded   by  some  tradesmen  as  a  security  for  ihe  risk  they 

incur  in  selling  to  farmers,  3406,  3407 Very  few  cases  in  which  landlords  have  made 

•  their  tenants  bankrupt,  3427 Unwillingness  on  the  part  of  bankers  in  Yorkshire  to 

permit  farmers  to  overdraw  their  account?:,  3428. 


Cambridgeshire.  Largely  attended  meeting  of  farmers  at  Ely  in  October  1881,  when  it 
was  determined  that  limitation  to  one  year  was  the  only  alteration  required,  Druce  599- 
601 Many  of  the  farmers  in  the  Isle  of  Ely  are  also  landowners,  ib.  886,  887. 

At  a  recent  meeting  of  the  Cambridgeshire  and  Isle  of  Ely  Chamber  of  Agriculture,  a 
re>olution  was  passed  by  a  large  majority  in  favour  of  Mr.  Blennerhassett's  Bill  for  the 
abolition  of  the  law  of  distress,  jS^AeTMon  968-976. 

Capital  ( Tenant  Farmers): 

Disadvantages  of  change  of  tenancy,  so   that  landlords   are  very  unlikely  to  take 

tenants  with  insuflScient  capital,  Druce  804 Frequent  want  of  capital  on  the  part  of 

tenants;  complaint  made  to  witness  that  the  law  of  distress  induced  landlords  to  accept 
tenants  without  sufficient  capital,  iJ.  933-935- 

Belief  that  insufficiency  of  capital  has  had  little  to  do  in  causing  the  agricultural 
depression  of  recent  years ;  inadequate  capital,  doubtless,  of  many  farmers  by  reason  of 

the  depression.  Little  1284,  1285.  1308 Efl'ect  of  the  law  in  inducing  landlords  to 

take  tenants  with  less  capital  than  they  would  otherwise  do;  question  hereon  whether 
this  is  not  prejudicial  as  regards  the  production  of  the  soil,  ib.  1289,  1290.  1309,  1310. 
13^,  1312.  i334-*346- 

Opinion  that  as  a  rule  the  landlord  looks  more  to  the  amount  of  rent  in  the  selection 
of  a  tenant  than  to  the  question  of  good  farming  and  of  sufficient  capital,  Stephenson 
987-989.  1004-1007.  1077-1080.  U 12-11 14.  1214-1216. 

Contention  that  a  farmer  should  possess  sufficient  capit  il  to  be  able  to  farm  his  hold- 
ing without  requiring  credit,  Nattle  1379-1382.  1664-1669 Possibility  under  the  law 

of  distress  for  a  man  of  straw  to  obtain  a  farm  and  at  a  high  i^nt;  instance  of  a  farm  of 
150  acres  taken  by  a  man  without  any  capital  at  all,  who  was  obliged  to  borrow  money 
from  his  relatives,  ift.  1383-1396.  1433.  1478,  1479.  1552-1568.  1586-1590.  1670-1672 
—  Decided  opinion  that  tenants  entirely  without  capital  would  not  be  accepted  by  the 
landlord  but  for  the  law  of  distress,  ib.  1393,  1394.  1402-1404. 

Statement  that  landlords  take  tenants  with  insufficient  capital  in  numerous  instances, 
on  account  of  the  security  which  they  possess  for  their  rent ;  in  such  cases  the  land  is 
not  deteriorated,  but  the  general  body  of  creditors  suffer  on  account  of  their  money 

going  on  the  land,  whilst  they  remain  unpaid,  Hewitt  1806-1S08.  i860,  1861 Belief 

that  one  effect  of  the  abolition  of  the  law  would  be  to  drive  men  who  are  occupy- 
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in^  large  farms  without  BuflScient  capital  into  smailer  farms  more  suited  to  their  means, 
Htwett  1947. 

Belief  that  the  existence  of  the  law  of  distress  does  not  operate  in  making  the  land- 
lords less  careful  in  letting  their  lands ;  opinion  that  landlordn  as  a  rule  endeavoinr  re 
ascertain  the  capital  of  their   proposed  tenants*  Cobb  2095.   2173-2176.    2187-2195. 

2229,  2230;  Pitts  3664-367().  3719,  3720 Assertion  that  the  law  does  not  tend  to 

induce  landlords  to  accept  men  with  insufficient  capital  as  tenants ;  (relief  that  it  is  the 
men  with  ample  capital  who  bid  the  most  money,  and  not  men  of  straw,  Tucketi  229')^ 
2291.  2300-2302.  2316-2319.  2324,  2325.  2400,  2401.  2403.  2455-2457. 

Contention  that  the  present  law  enables  landlords  to  take  e.8  tenants  men  of  duubtfii' 
means,  to  the  prejudice  of  substantial  men,  Prankish  2488-2491.  2512,  2513.  2592,2593 

Effect  of  the  law  in  inducing  landlords  to  accept  inferior  tenants  who  recklessly  bid 

high  rents  for  the  land,  instead  of  men  with  lar^e  capital;  belief  that  this  practice  has 
led  to  a  diminution  in  the  produce  of  the  soil,  TebbuU  2922-2925.  2962-2966.  2995. 
3050-3055- 

Numerous  cases  in  which  land  has  been  let  to  men  with  little  or  no  capital ;  belief 
that  if  the  law  of  distress  be  abolished,  it  will  prevent  landlords  taking  tenants  with  small 

capital,   Bushell  3226-3231.  3239,   3240 Contention    that    the  great  want  of  the 

present  day  m  regard  to  agriculture  is  more  capital ;  belief  that  as  the  amount  of  capital 
IS  incieased  so  the  profits  of  ogricniture  tend  also  to  increase,  tJ.  3253-3258. 
3346-3353. 

Strong  opinion  against  the  system  of  landlords  letting  their  farms  to  small  poor 
farmers  without  sufficient  capital ;  the  old  rule  in  Norfolk  vt^^  that  a  farmer  should 
possess  1,000/,  for  every  100  acres.  Overman  3446-3448.  35*6-3519.  3553-3555. 
3600-3605. 

Tendency  of  the  law  to  induce  landlords  to  accept  as  tenants  men  with  insufficient 
capital,  it  being  far  better  that  ordinary  commercial  relations  should  exist  between  land- 
lord  and   tenant,  as  between   creditors   and  debtors   generally,  Gardiner  3826-3832. 

3^45-3848.  3884.  3893,  3894.  3916-3918 Belief   that  in  accepting  small   tenants 

without  much  capital,  landlords  are  guided  by  the  character  of  the  farmer  rather  than 

influenced  by  the  power  of  distress.  Beard  4413-4417.  4485.  4528,  4529.4532-4535 

Prejudicial  effect  if  landlords  are  obliged  to  accept  tenants  with  insufficient  capital ; 
reference  hereon  to  the  great  depression  for  several  years  past,  ib.  4587-4589. 

Reference  by  the  Committee  U*  the  objection  that  the  existence  of  the  lawof  distress 
leads  to  undue  competition  for  farms,  and  induces  owmrs  to  accept  tenants  with 
insufficient  means.  Rep,  v. 

See  also  Credit.         Cultivation  of  the  Soil.         Rents. 

Cave,  Edward  Lashford.     (Analysis  of  his  Evidence.) — Witness  is  a  solicitor  at  Brom- 
yard, in  Herefordfshire,  and  is  clerk  to  the  guardians  of  the  Bromyard  Union,  which  is  a 

rural  district,  4145 There  have  been  some  distresses  for  rates  in  the  district,  these 

being  levied  under  the  direction  of  the  police,  4146-4150. 

Particulars  in  connection  with  a  distress  levied  by  witness  for  143/.  15*.  for  a  year's 
rent  of  a  farm ;  amount  of  witness'  charges  in  this  case,  and  of  the  auctioneer's  charges 

for  appraisement  and  sale,  4151-4158 General  practice  as  to  the  auctioneer  acting  as 

valuer,  and  charging  separately  for  the  apjiraisement ;    witness  is  not  aware  of  any 

instance  of  the  employment  of  two  valuers,  4159-4161 Statement  of  the  expenses  in 

a  case  in  which  the  amount  realised  was  90  Ly  4161-4163 Varying  practice  'as  to  the 

number  of  men  put  in  possession  ;  usual  charge  of  3^.  6  J.  a  day,  4163,  4164. 

Liability  of  the  auctioneer,  under  certain  circumstaoces,  if  by  mistake  he  sells  more 

than  sufficient  to  satisfy  the  amount  distrained   for,  4165-4168 Very  few  cases  of 

distress  in  which  sales  are  necessitated,  the  money  bt^ing  generally  provided  by  the 
tenant,  4170,  4171. 

Insufficiency  of  ihe  charges  allowed  in  distresses  under  20/.,  4172         Necessity  of 

some  limit  of  the  charges  in  cases  above  20  /.,  4172.  4189-4191 Improvement  if  there 

were  a  fixed  fee  for  the  levy,  instead  of  a  poundage  charge,  4 172-4188 Opinion  that 

the  appraisement  is  of  no  practical  value,  and  is  only  useful  to  hang  a  charge  upon,  4172. 
4205,  4206. 

Evidence  to  the  effi?ct  that  much  hardship  arises  through  the  landlord  being  empowered 
to  distrain  for  the  full  amount  of  rent  due,  irrespectively  of  counter  claims  on  the  part  of 

the  tenant;    instances  in  illustration,   4173-4187.  4192-4200 Opinion  that  where 

there  are  conflicting  claims  a  tenant  should   he   put  on  as  good  a  footing  as  a  man  at 

common  law  under  the  Judicature  Act,  4184.  4207,  4208 A^mendment  suggested  in 

the  law  for  the  better  protection  of  the  tenant  where  there  are  counter-claims, 
4184-4186. 

Usuvil  practice  of  not  employing  a  solicitor  in  levying  a  distress  for  rent;  effect  as 

reuards  tne  expense,  4201,  4202 Employment  generalfy  of  auctioneers  in  the  country 

to  levy,  as  well  as  to  sell ;  they  are,  as  a  rule,  land  valuers,  4203,  4204. 
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Change  of  Tenancy.  Opinion  that  the  present  law  militates  agaiiiBt  the  permanent 
occupation  of  the  soil,  and  causes  more  frequent  diange  of  tenancy,  Bushell  3-236.  3237. 

Cobb,  Robert  Lake.  (Analysis  of  his  Evidence.) — Witness  has  been  a  land  agent  and 
surveyor  for  a  period  of  ihirty-five  years ;  has  had  lai^  experience  also  as  a  farmer, 
2077-2080.  2086. 

Opinion  that  the  Inw  of  distress  should  be  limited  to  two  years;  belief  that  this  modi- 
fication would  be  clearly  in  favour  of  the  tenant  rather  than  of  the  landlord,  2081-2084. 

2168.  2177-2186.  2204-2207.  2224 Approval  of  exempting  from  distraint  the  bond 

Jide  goods  and  stock  of  a  third  person  ;  in  cases  of  doubt  the  question  might  properly  be 
left  to  the  decision  of  the  county  court  judge,  2085.  2144-2152. 

Expediency,  in  the  event  of  the  total  abolition  of  the  law  of  distress,  that  the  landlord 
should  have  either  the  rent  paid  in  advance  or  security  for  the  payment ;  grounds  for 
considering  that  it  is  to  the  interest  of  the  tenant  that  the  landlord  should  have  some  pre- 
ferential security,  2088-2092-  2164-2168.  2181-2186.  2225-2228 Conclusion  thatit 

would  be  unwise  to  aboHshentiielythelawof  distress;  contention  that  total  abolition  would 
be  injurious  to  the  tenant  farmer,  2090.  2096.  2100,  2101.  2107-2109.  2158-2160.  2196- 

2203 Reasons  for  considering  that  the  power  under  a  lease  of  preserving  a  holding 

from  injury  would  not  be  abolished  with  the  abolition  of  the  law  of  distress,  1093,  2094. 

Befief  that  the  existence  of  the  law  does  not  operate  in  making  the  landlords  less 
careful  in  letting  their  lands;  opinion  that  landlords  as  a  rtde  endeavour  to  ascertain  the 
capital  of  their  proposed  tenants,  2095.  2173-2176.  2187-2195.  2229,  2230 Explana- 
tion with  regard  to  the  diH'erence  of  position  of  the  landlord  and  of  the  other  creditors 
in  the  event  of  the  abolition  of  the  law;  whilst  ihe  landlord  gets  about  two  per  cent,  for 
the  letting  of  his  land,  the  manure  merchant  gets  about  twenty  per  cent,  for  his  profit, 

2097,  2098 General  opinion  of  the  farmers  in  the  county  of  Kentthatihe  law  should 

not  be  abolished,  but  amended  and  modified,  2102-2106.  21 10-21 12. 

Statement  that  the  law  of  distress  has  not  been  the  means  of  raising  rents  throughout 
the  country ;  belief  that  the  power  of  distress  does  not  operate  one  way  or  another  in 

r^ard  to  competition  for  farms,  2114-2118.  2172-2176.  2208-2216.2231,2232 

Gonchision  that  bills  of  sale  act  more  unfairly  than  the  law  of  distress,  21  ig-2121 

Assertion  that  the  abolition  of  the  law  of  distress  would  not  increase  the  lacilities  for 
fanners  to  obtain  assistance  from  bankers ;  explanation  as  to  the  present  system  under 
which  tenant  farmers  obtain  advances  from  banks,  2122-2126. .2169-2171. 

Decided  opinion  that  when  the  tenant's  valuation  is  ascertained,  he  should  have  a 

legal  rii;ht  to  deduct  it  from  the  rent,  2129-2143.  2217-2220 Entire  absence  of 

experience  of  witness  as  to  any  case  of  distress  ;  exceptional  cases  in  which  the  law  is 

put  in  force,  2161-2163.  2237 Infrequent  instances  of  farms  being  put  up  to  public 

ttndtr,  2221-2223 Grounds  for  the  opinion  that  the  abolition  of  the  law  of  distress 

would  not  be  a  special  hardship  upon  small  farmers,  2232-2236. 

Cowtfentation  {Tenants'  Improvements),     Compensation  for  unspent  manure  allowed  by 

witness  to  tenants  who  desire  to  give  up  their  holdings,  JViar/i/tf  1373.  1546-1551 

Introduction  of  late  years  of  clauses  into  leases  giving  tenants  compensation  for  acts  of 
husbaiidrv,  ?J.  1500-1503. 

Compelition  for  Farms,     See  Capital,         Rents.         Small  Tenants, 

Cornwall.  Recommendation  by  the  Cornwall  Chamber  of  Agriculture  thut  the  iawof  dis- 
ti^ss  be  restricted  to  one  year,  and  that  such  preference  siioukl  reinain  in  force  for  six 
months  after  the  reiit  had  become  due  Little  1251. 

Meetings  held  by  the  tenant  farmers  in  Cornwall  at  which  the  subject  of  the  law  of 
distress  was  discussed;  resolution  in  favour  of  the  total  abolition  of  the  law  carried 
>inauimously  at  these  meetings,  Nattle  1365-1369.  1426,  I427.  1463.  1471.  1509,  1510. 

1595-1605.  1699^ Different  e  in  the  size  of  farms  in  Cornuall  as  compared  with  those 

in  the  Midland  Counties ;  numerous  small  farms  in  the  county  under  fiity  acres  occupied 
by  the  owners,  ib.  1370,  1371.  1547,  '548- 

Statement  that  ihe  law  of  distress  has  been  vigorously  applied  in  the  neighbourhood 
of  Callington ;  instances  in  which  the  law  has  been  enforced  to  the  advantage  of  the 
landlord  only,  and  to  the  loss  of  the   general  creditors,  Nattle  1405-1425.  1430-1445. 

1448-1450.  1482-1495.  1518,  1519 Rule  in  ihe  county  of  Cornwall  to  insert  in  leases 

a  piovision  tliat  when  a  tenant  becomes  insolvent  the  lease  or  agreement  beconoes  for- 
feited, t  J.  1444,1445 General  feeling  in  witness'    part  of  the  county  in  favour  of 

the  total  abolition  of  the  law,  ib.  1472.  1506-1508.  1606-1608. 

Mixed  character  of  the  farming  in  the  neighbourhood  of  Callington,  there  being  rather 
more  arable  than  grass  land,  Nattle  1545,  1546 Majority  of  farms  in  the  neighbour- 
hood of  Callington  let  by  tender  ;  inclination  of  agents  to  run  up  the  rent  even  when  not 

let  under  tender,  ib.  1638-1654 Statement  as  to  the  trustees  of  the  late  Sir  William 

Call  having  been  obliged  to  call  up  all  the  rents  in  consequence  of  the  estates  having 
been  sold  to  the  Duchy  of  Cornwall;  hardship  thereby,  ib,  1641-1646.  1673-1679. 

See  also  Devonshire  and  Cornwall. 

Consolidation  1 
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Consolidation  of  Acts.     See  Acts  of  Parliament. 

Costs : 

Exceedingly  low  costs  of  distress  under  20  /. ;  there  is,  in  fact,  no  cheaper  remedy  for 

the  recovery  of  money,  Waugh  69.  71.  169-171.  350 Suggested  limitation  as  to  the 

costs  of  distress  above  20  /.,  ib.  69.  351.  387. 

Absence  of  any  special  complaints  to  witness  respecting  the  cost  of  distress,  Druce 
785-788 Cheap  remedy  afforded  by  distress  in  cases  under  20  /.,  ib.  842-844. 

Information  with  reference  to  the  charges  made  in  connection  with  levying  distraints ; 
expediency  of  restricting  the  clwirges  when  the   distraint  is  for  1 ,000  /.  or  upwards, 

Tuckett  2264-2281.    2365-2368.    2385-2387.    2410-2413 Limited    and   moderate 

expense  for  the  broker,  or  where  the  debt  is  under  20  L,  this  not  applying  to  cases  above 
that  amount;  limitation  desirable  in  such  cases,  Halted  4039-4043.  4066-4080. 

Particulars  in  conneetitm  with  a  distress  levied  by  witness  for  143/.  15*.  for  a  year's 
rent  of  a  farm ;  amount  of  witness'  charges  in  this  case,  and  of  the  auctioneer's  charges 

for  appraisement  and  sale,  Cax)e  4151-4158 Statement  of  tlie  expenses  in  a  case  in 

which  the  amount  realised  was  90Z.,  14.4161-4163 Varying  practice  as  to  the  number 

of  men  put  in  possession;  usual  charge  of  3*.  6  rf.  a  day,  ib.  4163,  4164. 

Insufficiency  of  the  charges  allowed  in  distresses  under  20/.,  Cave  4172 Neceesity 

of  some  limit  of  the  charges  in  cases  above  2o/.»  ib.  4172-4191 Improvement  if  there 

were  a  fixed  fee  for  the  levy  instead  of  a  poundage  charge,  ib.  4172.  4188. 

Restriction  and  control  required  as  to  the  expenses  in  cases  under  20/.,  as  well  as  in 
larger  cases.  Sir  H.  James  4255,  4256.  4290. 

Paper  submitted  by  Mr.  Waugh,  being  a  proposed  scale  of  costs  of  distress  for  rent 
for  20 1,  and  upwardsj  App.  230. 

Recommendation  by  the  Committee  that  the  limit  of  20  /.  distress,  under  the  Act  of 

1817,  be  raised  to  50/.,  Rep.  vi Recommendation  also  that  the  allowance  for  a  man 

in  possession  be  raised  from  2  s.  6d.  to  not  exceeding  5  5.  a  day,  ib. 

Furtlier  recommendation  by  the  Committee  that  the  costs  and  charc^es  in  cases  above 
the  lioiit  regulated  by  Uie  Act  should  be  subject  to  taxation  by  the  registrar  of  the 
county  court,  or  other  proper  officer.  Hep.  vi. 

See  also  Appraisement.         Solicitors. 

Counter-clauns  (^Tenants).  Practice  in  Scotland  as  to  the  tenant  being  allowed  to  put  in  a 
counter-claim  or  set-off  when  hypothec  is  enforced.  Right  Hon.  J.  B.  Ralfour  517-519 
■  ■  Approval  of  alteration  under  the  law  of  distress  as  regards  counter-claims,  the 
tenant  not  having  at  present  any  power  of  set-off;  suggestions  on  this  point  Druce 
771-774.811-813. 

Hardship  through  the  legal  powers  possessed  by  the  landlord  to  exact  the  full  rent 
due  to  him,  notwithstanding  that  the  tenant  may  have  a  counter-claim  against  him, 

Hewitt  2016-2028 Decided  opinion  that  when  the  tenant's  valuation  is  ascertained 

he  should  have  a  legal  right  to  deduct  it  from  the  rent,  Cobb  2129-2143.  2217-2220; 
Beard  4499-4503- 

Evidence  to  the  effect  that  much  hardship  arises  through  the  landlord  being 
empowered  to  distrain  for  the  full  amount  of  rent  diTe,  irrespectively  of  cou^dter-claims 
on  the  part  of  the  tenant;  instances  in  illustration,  Cave  4173-4187.4192-4200— 
Opinion  that  where  there  are  conflicting  claims  a  tenant  should  be  put  on  as  good  a 

footing  as  a  man  at  common  law  under  the  Judicature  Act,  ?&.  41  >$4.  4207,  4208 

Amendment  suggested  in  the  law  for  the  better  protection  of  the  tenant  where  there  are 
counter-claims,  ib.  4184-4186. 

Considerable  hardship  to  tenants  in  not  being  allowed  to^ake  deductions  from  the 
rent  in  respect  of  counter-claims;  discussion  of  proposed  remedies  on  this  point,  Sir  H^ 
James  4323-4333- 

Great  hardship,  in  some  instances,  through  the  landlord  being  enabled  to  distrain  for 
the  full  amount  of  rent  due,  without  allowing  for  any  counter-claim  which  the  tenant 

may  have  secured  to  him  under  agreement  against  his   landlord,  Rep.y Expe<liency 

of  provision  being  made  to  meet  the  foregoing  difficulty,  ib. 

Credit: 

Evidence  as  to  the  advantage  to  the  tenant  on  the  score  of  credit  by  reason  of  the 
right  of  distraint  in  the  landlord,  Waugh  28-34.  126-136.  151-164.  232-241 State- 
ment to  the  effect  that  tenants  very  often  get  a  credit  of  six  months,  or  a  half  year's 
rent,  under  the  present  system  of  payment,  Druce  645.  713,  714.  766-768— —Belief 
that,  practically,  the  landlord's  power  of  distress  makes  no  difference  as  regards  the 
credit  of  the  tenant  with  bankers  and  traders,  ib.  648-654. 

Better  terms  on  which  the  tenant  can  obtain  credit  from  his  landlord  than  from  his 

banker,  Druce  802 Impression  that  cases  are  not  uncommon  in  which,  through  the 
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Credit — continued. 

credit  given  by  the  landiord,  the  tenant  is  enabled  to  recover  his  position  and  to  pay  off 
hie  other  creditors  as  well  as  his  landlord,  Druce  958,  959. 

Veiy  little  prospect  of  a  tenant  recovering  himself  when  his  capital  is  beino;  diminished 
and  his  live  stock  is  sold  off;  disadvantage  in  such  cases  of  lengthened  credit  from  the 
landlord  under  the  protection  of  his  right  of  distress,  S'^epA^yi^o/i  991-996.  1075,  1076. 
1217-1219— ^Belief  that  if  distress  were  abolished  tlie  tenant  would,  on  the  whole,  get 
a^  much  credit,  whilst  he  would  save  in  rent;  examination  hereo:)  to  the  effect  that  his 
credit  should  justly  be  limited  to  the  value  of  his  capital  or  stock  in  trade,  ib.  1013- 
J019.  1039-1041.  1093-1097.  1122-1148.  1161-1191.  1237,  *^3^- 

Belief  that  in  small  tenancies  the  element  of  credit  enters  in  a  precisely  similar 

manner  f)8  in  the  case  of  large  fmmsy  Nat  tie  1375-1379 Disapproval   of  a  tenant 

obtaining,  under  any  circumstances,  credit  from  his  landlord ;  contention  that  no 
tenant  should  take  a  farm  unless  he  has  sufficient  capital  to  work  it,  ib.  1453-1457-  151 1- 

1515 Inexpediency  of  a  farmer  having  power  to  borrow  money  beyond  the  value  of 

his  assets,  ib.  1574-1577 Contention  that  the  State   is  not  justified  in  providing 

by  law  facilities  to  enable  tenants  to  obtain  credit,  ib.  1735. 

Facility  with  which  fanners  can  get  credit  notwithstanding  the  preferential  claim  of 

the  \m\d\ords,  Hewett  1809 Belief  that  it  v\ould   be  advantageous  to  the  farmers  if 

they  could  occasionally  have  more  credit  than  they  have  at  present,  ib.  1862,  1863. 

Probability  that  in  many  cases  owing  to  the  bad  times  tenants,  who  have  since  failed, 
were  enabled  by  assistance  rendered  by  banks,  unknown  to  their  landlords,  to  reiain 

their  farms  longer  than  they  otherwise  could  have  done,  ib.  1988 -Doubtful  advantage 

to  a  tenant  farmer  that  he  should  carry  on  the  work  of  his  farm  on  borrowed  money,  ib. 

Q067-2072 Opinion  that  the  preferential  claim  of  the  landlord  has  a  serious  effect 

«pon  the  credit  of  a  tenant  in  his  dealing  with  third  parties,  Tuchett  2458-2469. 

Approval  of  a  tenant  having  occasional  credit  from  his  landlord  rather  than  from  any 

other  creditor.  Prankish  2494.  2514-2517.  2520.  2538.  2594 Grounds  for  believing 

that  the  present  law  hampers  the  general  credit  of  the  faimer;  argument  that  whatever 
Tncrea?ed  credit  a  tenant  gets  with  his  landlord  he  must  lose  it  with  his  other  creditoi-s, 

Tehbutt  2932-2946.  3104-3107 Apprehended  abuse  on  the  score  of  credit  if  tenants 

were  entirely  exempt  from  distraint  for  rent;  tliis  would  not  apply  if  distress  were 
lin.ited  to  one  year,  Pitts  3648-3650. 

Advantage  to  tenants  generally  on  the  score  of  credit  and  otherwise,  if  placed  on 
ordinary  commercial  relations  with  the  landlord,  Gardiner  3846-3848.3872-3875.  3928- 

3933-  3992-3998- Further  .statement  as  to  the  tenant   being  prejudicial  rather  than 

benefited  by  the  indulgence  shown  him  by  the  landlord  under  the  protection  of  the 
present  law,  ih.  3918.  3928-3933-  3992-3995. 

Tendency  of  the  law  to  cause  occupiers  to  be  treated  with  more  indulgence.  Hasted 
41 19-4122— Effect  of  the  law  in  impairing  the  credit  of   the  tenant  save  with  his 

landlord.  Beard  4491 Tendency  of  the  power  of  distress  to  induce  landlords  to  give 

one  year's  credit  for  rent,  this  often  being  a  great  benefit  to  the  latter ;  witness  submits 
that  the  credit  should  be  given  at  the  landlord's  risk  without  any  special  protection  not 
enjoyed  by  other  creditors,  4566-4580.  4613-4618. 

Reference  to  the  argument  that  by  the  operation  of  the  law  of  distress  a  tenant  obtains 
longer  credit  from  his  landlord,  equivalent  to  an  advance  of  money  often  amounting  to 

half  a  year's  rent  of  a  farm,  or  more,  and  for  which  he  pays  no  interest,  Rep.  v 

Objection  raised,  on  the  other  hand,  that  the  law  impairs  the  general  credit  of  tenant 
farmers,  ib. 

Reference  by  the  Committee  to  an  abolition  of  the  law  as  necessarily  iaipairing  the 
existing  system  of  credit  given  by  the  landlord  to  the  tenant.  Rep.  vi. 

See   also   Abolition    or   Limitation   of  the   Law.  Bankers.  Bills  of  Sale. 

Capital.         Creditors.         Cultivation  of  the  Soil.       Repayment  of  Rents.        Small 
Tenants. 

Creditors  (Tradesmen  AND  Others): 

Opinion  that  tradesmen  have  no  grievance  under  the  law,  as  in  giving  credit  to  occu- 
fJers  they  are  well  aware  that  the  landlord  can  distrain  for  rent,  Waugh  35.  123-125. 
139-145.  269-274— Instances  of  outside  creditors  pressing  for  payment  in  view  of 
the  right  of  the  landlord  to  distrain  when  the  rent  becomes  due,  ib.  295-298. 

Existence  of  some  dissatisfaction  with  the  law  on  the  part  of  manure  sellers  and  other 

trades  who  supply  farmers,  Druce  656-660 Doubt  as  to  increase  of  losses  on  the  part 

of  manure  manufacturers  and  agricultural  implement  makers,  ib.  665-669. 

Statement  as  to  traders  trusting  a  tenant  at  their  ovvn  risk,  the  landlord's  power  of 

distress  being  well  known  to  them,  Druce  703,  704.    718 ITieoretical  rather  than 

practical  injury  to  the  creditors  generally  through   the  landlord's  preferential  claim,  ib. 

713,714 Opinion  that  the  power  of  distraint  involves  no  liability  whatever  to  the 

manure  merchant  or  seed  merchant,  ib.  733,  734.  797-799.  898-903. 

Instances 
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Creditors  (Tradesmen  and  Others)— continued. 

Instances  in  which  seed  and  manure  merchants  have  made  losses  through  farmers, 
whilst  the  landlords  under  the  law  of  dif^treas  have  taken  the  whole  of  the  manure,  and 

have  not  paid   the  merchants  for   iif  Nattle   1701.    1706-1713 Instance  in  which 

the  law  w«8  put  in  force,  and  the  costs  of  distress  to  realise  1,317  /.  were  105  /• ;  80  /. 
of  the  sum  realised  went  to  the  general  creditors,  and  the  remainder  to  the  landlord, 

Hetottt  1762-1792.   1850-1859.  2050 Further  case  of  a  distress  where   the  assets 

amounted  to  360/.,  and  the  preferential  claims  to  over  190/.,  includino:  150/.  for  the 
rents;  as8erti<m  that  this  preference  is  most  unfair  to  the  ordinary  creditors, tifr.  1794- 

1797 Argument  that  the  present  law  operates  chiefly  against  ihe  traders,  whose 

higher  price  for  credit  is  not  to  be  understood  as  insurance,  but  is  for  interest  for  the 
money  not  paid  ;  opinion  that  it  is  the  cash  customer  who  pays  the  insurance,  ib,  1941^ 
1946.  2045. 

Strong  opinion  that  the  present  law  of  distress  is  an  unju>t  defence  of  the  property  of 
landlords  against  that  of  other  creditors ;  objection  on  this  and  other  grounds  to  the  reten- 
tion of  the  law  in  its  present  form,  Franhish  2483.  2487.  2492.  2552—2558.  2579-2582. 

2592,  2593 Explanation  of  the  differeme  which  exists  between  landlords  and  other 

creditors  in  regard  to  the  amount  of  interest  they  get  on  their  money ;  character  and 
cost  of  the  credit  obtained  by  tenant  farmers  from  outside  creditors,  ib.  2559-2571. 
2574-2578.  2600-2604. 

Statement  to  the  effect  that  the  right  of  distress  is  not  prejudicial  to  tlie  other  cre- 
ditors,-Sfan/f^W  2635-2651.  2753-2756- Contention  that  the  creditor  or  tradesman 

has  larger  means  of  knowing  the  solvency  of  a  tenant  than  the  landlord  has,  ib.  2643. 

2749-2752.  2853,  2854 'Numerous  instances  in  which  creditors  possess  a  preferential 

claim  in  respect  of  debts,  and  which  become  due  before  the  rent,  ib.  2902-2906. 

Several  instances  of  the  law  being  put  into  operation  in  witness'  neighbourhood 
recently ;  case  in  which  a  distraint  was  put  in  for  three  years'  rent,  which,  after  a 
deduction  of  a  certain  per  cenlage,  was  paid  in  full,  and   the  other  creditors  hope  to 

obtain  2  #.  6  rf.  in  the  pound,  Tebbutt  2958-2961.  3000.3124-3128 Impossibility 

for  outside  creditors  to  obtain  from  bankers  information  as  to  the  position  of  fanners  in 

regard  to  the  payment  of  their  rent,  Buskell  3310-3316.  3408,  3409 High  amount 

ofprofit  demanded  by  some  tradesmen  as  a  security  for  the  risk  they  incur  in  selling  to 
farmers,  ib.  3406,  3407. 

Injury  caused  by  the  present  law  to  a  tenant's  credit  both  with  bankers  and  other 
creditors;  large  amount  of  credit  given  by  implement  and  manure  manufacturers  to 

farmers  in  Norfolk,  Overman  3436.  3466-3472.  3496-3498.  3583-3592 Contention 

that  no  difference  exists  between  the  land-letter  and  other  creditors  who  supply  cake, 
manure,  and  other  goods  to  tenant  farmers;  grounds  for  this  argument,  ib.  3436.  3473* 

3478.3489,3490.  3528-3547.  3572.  3606-3612 Different  prices  of  witness'  firm 

for  cash  payments  and  for  credit,  Pitts  3626-3629.  3756-3760. 

Heavy  losses  to  the  trading  interests  by  the  mode  in  which  distress  ha^  been  en- 
forced, Gardiner  ^Hi2 Hardship  under  the  law  of  distress  in  the  landlord  being 

paid  in  full,  to  the  detriment  of  other  creditors  ;  instances  of  two  or  three  years*  arrears 
of  rent  allowed  to  accumulate  under  the  preferential  security  given  by  the  law.  Beard 

4378-4391 Way  in  which  the  allowance  of  arrears/under  the  protection  of  distress, 

tends  to  give  a  fictitious  credit  to  the  tenant  with  tradesmen,  ib.  451 1-4514.  4592-4594. 

See  also  Abolition  or  Limitation  of  the  Law.  Bankers.  Bills  of  Sale.  Creditors. 
Manure  Merchants.     Preferential  Claim  of  Landlord.         Seed  Merchants. 

Crown,  The.  Preferential  claim  of  the  Crown  in  Scotland  in  respect  of  the  payment  of 
taxes,  hypothec  not  being  applicable  as  regards  rates  or  taxes.  Right  Hon.  J.  B.  Balfour 

472-474 Statement  to  tne  effect  that  under  the  Bankruptcy  Act  the  preferential 

right  does  not  exist  in  the  Crown  but  in  the  landlord ;  precedence  otherwise  of  the 
Crown  before  the  landlord's  claim  under  the  law  of  distress,  Melvill  4347,  4348.  4356, 
4357 ^Circumstance  of  there  being  no  redress  to  the  occupier  in  the  event  of  exces- 
sive seizure,  or  of  abuse,  on  the  part  of  the  Crown  officer,  ib.  4349-435 1* 

Reference  of  the  Committee  to  the  circumstance  of  the  remedy  for  recovery  of  Crown 
debts  being  by  distress.  Rep.  iii. 

See  also  Taxes. 

Cultivation  of  the  Soil.  Increased  produce  of  the  soil  and  larger  production  of  meat  if 
tenants  only  took  farms  in  proportion  to  their  capital,  Stephenson  1072-1074.  1083, 
1084.  1158-1160— Strong  opinion  that  the  abolition  of  the  law  of  distress  would  tend 
to  make  the  tenants  better  farmers,  especially   if  they  were  given  compensation  for 

unspent  manures,  Nattle  1523 Examination  with  reference  to  the  partnership  which 

may  be  suppost^d  to  exist  between  the  landlord  and  the  tenant,  with  regard  to  the 
farming  of  the  land,  ib.  1609-1627. 

Grounds  for  the  opinion  that  the  law  of  distress  tends  to  the  better  cultivation  of  the 

land,  ilfaij/fcW  2730-2736— ^-Important  effect  of  the  law  in  lowering  the  standard  of 

skill  and  cipital  of  the  tenants,  Tebbutt  2922-2925.  2946,  2947.  3029-3036 — —Belief 

284.  Kk  that 
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Cultivation  of  the  Soil — continued. 

that  the  landlord  would  ultimately  benefit  by  the  abolition  of  the  taw,  ^m  atscoont  <if  the 

increased  skill  and  capital  which  would  be  applied  to  the  land,  TebbtUt  2971^  297s 

Opinion   that  the  abolition  of  the  law  would  have  a  iHaterial  eflTect  in   raising  the 

character  of  forming  throaghout  the  country,  ib.  3116 Tendency  of  the  law  to  retard 

the  improvement  of  the  land»  Gardiner  3B45-3847.  3994 ;  Beard  4490.  4493. 

Reference  by  the  Committee  to  the  view  of  some  witness*^  that  the  law  of  distress 
encourages  bad  farming  and  leads  to  diminished  production,  Rq>.  v. 

See  also  Capital.        Credit.       Deterioration  of  Far  me.        RentA,        Small  Tenants. 

Cumberland.  Limited  extent  lo  which  in  witness*  experience  the  present  law  has  been  put 
in  force,  there  being  no  real  complaint  or  agitati  m  on  the  subject  in <3amberland  ;  bene- 
ficial effect,  however,  of  the  existence  of  the  law,  Waugh  63-65,  92-96.   117.   119 - 

Frequency  of  the  letting  orf  land  in  Cumberland  without  the  right  of  re-entry  being  re- 
served, ib.  166*  168 '*-«-* Very  limited  extent  to  which  the  ubeat  crop  in  the  county  is  a 

security  to  the  landlord,  irrespectively  of  the  power  to  distrain,  ib.  242-249 Exintenee 

of  some  agitatioB  agaiaat  the  law,  but  not  in  Cumberland,  ib.  310,  31  u 

D. 

Depression  {Agriculture).    Increased  attention  drawn  to  the  i^ration  of  the  law  of  distress 

by  reason  of  the  agricultural  depression  in  recent  years,  Druce  661-672 Opinion 

that  on  amount  of  the  law  of  distress  landlords  have  not  during  the  past  few  years  borne 
their  proper  share  of  the  losses  ;  explanation  that  the  losses  referred  to  are  those  between 
tlie  commercial  world  and  the  landlords,  Hewett  1821,  1822.  Iy68.  2005-2007.  2012. 

Contention  that  at  the  present  time  of  agricultural  distress  it  is  puWic  policy  to  get  land 
farmed  by  some  means;  expediency  of  tncreaaing  rather  than  diminishing  the  number 
of  farms,  2W*e«  2437-2447. 

Belief  that  there  would  have  been  very  little  agitation  in  regard  to  the  law  of  distress, 
had  it  not  been  for  the  agricultural  depression  within  the  last  few  years,  Marifield  2S77- 

2879 Opinion  that  the  existing'  law  of  distress  has  been  beneficial  to  the  tenant 

farmer  during  the  late  period  of  agricultural  depression,  i2o6in*o»3i47-3i5o.3i53-3i56. 
3165-31 70- 

Statement  that  the  evils  of  the  law  have  been  long  o!>vious,  but  that  it  has  only  been 
forced  upon  attention  during  the  late  bad  times,  Bnshell  3224,  3225.  3358-3360.  3372, 

3373 Aggravation  of  the  present  depressed  state  of  agriculture  by  the  existence  of 

the  law  of  distress;  it  has  led  to  the  rents  being  increased  and  so  far  has  helped  to  im- 
poverish the  tenants,  Ot?enmi»  3459-3465.  352 1 Belief  that  the  lamentable  agricul- 
tural depression  is  not  due  to  bad  seasons,  but  to  excessive  rent  and  excessive  labour,  ib. 
3660-3652. 

Restriction  of  credit  by  the  landlord  in  times  of  agricultural  depression  if  there  were 
.  no  power  of  distraint ;  benefit  on  the  other  hand  under  the  present  law,  Pitts  3698,  3699. 

3704-3714 Approval  of  abolition  at  the  present  time,  though  a  period  of  depression. 

Beard  4435,  4436.  4463-44% 

Conclusion  of  the  Committee  that  a  period  of  commercial  and  agrioukucal  depressiDn 
would  be  very  inopportune  for  the  abolition  of  the  law,  R^  vi 

Deterioration  of  Farms.  Prejudice  to  the  landlord,  which  does  not  apply  to  other 
creditors,  through  his  land  being  in  a  depreciated  ccjodition  cm  failure  of  the  tenant, 

Stephenson  1055-1066.  1087.  1 107-1 1 1 1 Evil  of  the  system  of  taking  farms  without 

7  sufficient  capital  to  successfully  cultivate  them  ;  serious  deteriorations  which  may  under 

such  circumstances  result  to  the  farm,  Nattle  1393-1401.  1513.  1537-1544 Import- 
ance of  giving  the  landlord  power  to  obtain  damages  from  the  tenant  tn  the  event  of  die 
value  of  the  farm  being  deteriorated,  ib.  1520.  1686. 

Coiitention  that   it    does  not    follow  because  a  tenant  is  insolvent  that  the  land 

roust  necessarily  become  deteriorated,  Hewett  1927-1930.  1993,  1994 Reason  for 

considering  that  the  power  under  a  lease  of  preserving  a  holding  from  injury  would  uot 
be  abolished  with  the  abolition  of  the  law  of  distress,  Cobb  2093,  2094. 

Contention  that  it  would  be  wiser  to  accept  a  good  tenant  rent  free  than  a  teoait 
I  with  insufficient  capital  at  any  rent  he  might  be  willing  to  offer,  on  account  of  the 

deterioration  of  the  land  in  the  latter  case,  Tuckett  2302 — ^Information  respecting  a 
case  in  which  witness  had  put  in  a  distress  on  a  farm  of  150  acres  for  the  rent  due  to 
the  laudlcurd  ;  considerable  loss  suffered  by  the  landlord  through  the  deterioration  of  the 
farm,  ib.  2369-2378. 

i:  Dissent  from  the  statement  that  bankrupt  farmers  frequently  leave  the  land  in  so  bad 

;  a  condition  that  the  landlord  is  worse  off  than  if  he  were  to  lose  his  rent,  Manfield  2609- 

[  2701 Means  of  the  landlord  by  periodical  inspection  for  ascertaining  liow  his  land  is 

r  being  fiirmed.  Beard  4596-4699. 

^  See  9i\Bo  Capital.         Cultivation  of  the  Soil.        Rents. 
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Devonshire  and  Cornwall.     General  opinion  of  tenant   rarmers  in  Devonshire  and  East 
Cornwall  in  favour  of  the  modification  of  the  law  of  distress  rather  than  of  its  abolition^, 

Pitts  3617-3624.  3724-3727 Conptderable  majority  by  which  a  resolution  was  carried 

in  the  0evon  and  Cornwall  Chamber  of  Agriculture  in  favour  of  restricting  restraint  be 
one  year's  rent,  ib.  3630-3633.  3728-3735« 

Numerous  small  farms  in  parts  o^  Devon ;  prejudicial  eflEect  as  regards  improved 
cultivation  in  these  cases  if  the  tenants  were  not  aided  as  to  capital  and  credit  by  the 
operation  of  the  law  of  distress,  PitU  3651-3663.  3787-3792.  379^,  3799 Com- 
paratively few  distresses  in  witness' district,  iJ.  3^71.  3778-3780 Extent  to  which 

the  landlord's   security  is  affected  by  the  farms  in  Devonshire  being  taken,  as  a  rule, 
from  Lady  D«iy;  that  is,  as  regaids  growing  crops,  ib.  37 IS-  3749-3755*  3807-3809. 

Drucey  S.  B.  L.  (Analysis  of  his  Evidence.) — Witness,  who  is  a  barrister,  was  an 
Assistant  Commissioner  on  the  Royal  Commisson  on  Agriculture,  for  the  fifteen  Eastern 
and  Eastern  Midland  Counties  ;  inquiries  made  in  this  capacity  into  the  question  of  the 
law  of  distress,  585-591.  596,  597- — Witness  has  also  been  Secretary  to  the  Farmers' 
Club  for  the  last  six  years,  the  operation  of  the  law  having  come  before  him  in  this 
capacity  also,  59^-595« 

Outlines  of  witness'  inquiry  on  the  part  of  tlie  Royal  Commission  on  Agriculture  as 
to  the  operation  of  the  law  in  diflPereut  counties ;  veiy  little  variation  of  local  feeling  on 

the   subject,  596-633 Few   distraints   for  rent  in    Bedfordshire,  599 Different 

opinions  expressed  in  Buckinghamshire  as  to  the  abolition  or  modification  of  the 
law  ;   resolution  adopted   at  a  meeting  at  High  Wycombe  in  favour  of  limiting  distress 

to  one  year,  ib. Largely  attended  meeting  of  fanners   at   Ely   in   October  1881, 

uhen  it  was  determined  that  limitation  to  one  year  was  tixe  only  alteration  required, 
599-601. 

Very  few  distraints  for  rent  in  the   Eastern  and  Midland  Counties  previously  to  the 

depression    of   late   years,   602 Confliciing  opinions  of  farmers    in  Essex,   some 

farmers  favouring  total  abolition  of  the  law,  and  others  its  limitation,  603-610-^— 
Several  distraints  for  rent  in  Hertfordshire  in  recent  years;  public  meetings  held  for  the 
discussion  of  the  q\iestion,  61 1-616 Occurrence  of  several  distraints  in  Huntingdon- 
shire;   caution  necessary   as   regards    agisted     stock,    617,   618.   670-672 Feeling 

expressed  at  a  meeting  in  Leicestershire  in  favour  of  limitHtion  to  one  year;  few 
distraints  in  this  county,  619,  620. 

Reference  to  a  meeting  of  farmers  ut  Bourne  in  Lincolnshire,  where  the  only  altera- 
tion desired  was  as  regards  agisted  stock,  621-624 Feeling  in  Norfolk  upon  the 

question  of  the  abolition  of  the  law,  626 Resolution  of  the  Nottingham  Chamber  of 

Agriculture  that  the  law  should  be  abolished,  ib. Moderate  interest  excited  by  the 

question  in  Suffolk  ;  advocacy  by  some  farmers  of  a  limitation  to  one  year,  629,  630 — r-« 
Greneral  result  of  witness*  inquiries  that  the  feeling  of  farmers  is  in  favour  of  limitatioo  to 
one  year  rather  than  of  total  abolition,  633. 

Single  instance  of  hardship  brought  to  witness'  notice,  this  having  occurred  in  Essex  ; 
grievance  in  this  case  on  the  part  of  a  seed  grower  who  advanced  money  to  a  tenant  aud 

lost  both  the  growing  seed  and  the  money,  634,  635 Absence  of  any  cases,  within 

witness'  knowledge,  of  distraint  for  several  years'  arrears,  636-639 Opinicm  of  witness 

strongly  in  favour  of  the  retention  of  the  law,  and  its  limitation  to  one  year,  the  period  of 
six  years  being  altogether  too  long,  638,  647.  685-687.  764. 

Hardship  in  agisted  cattle  being  liable  to  distress ;  suggested  adoption  on  this  point  of  a 
clause  in  the  Hypothec  Amendment  Act  of  1867,  as  preferable  to  the  provisions  on  the 

subject  in  Sir  Heury  Holland's  Bill,  640.  661.  6H1-683 Operation  of  the  power  of 

distress  in  facilitating  borrowing  by  landlords,  641*644— —Statement  to  the  effect  that 
tenants  very  often  get  a  credit  ot  six  months,  or  a  half-year's  rent,  under  the  present 
system  of  payment,  645,  713,  714. 

Belief  that  piactically  the  landlord's  power  of  distress  make&  no  difference  as  r^^rds 
the  credit  of  the  tenant  with  bankers  and  traders,  648*654 Several  difficulties  con- 
nected with  the  operation  of  the  law,  so  that  it  is  not  likely  to  be  resorted  to  exceptwhere 

it  is  absolutely  necessary,  655 Existence  of  some  dissatisfaction  with  the  law  on  the 

part  of  manure  sellers  and  other  traders  who  supply  farmers,  656-660.  t 

Increased  attention  drawn  to  the  operation  of  the  law  by  reason  of  the  agricultural 

depression  in  recent  years,  661-672 Doubt  as  to  increase  of  losses  on  the  part  of 

manure  manufacturers  and  agricultural  implement  makers,.  665-669— —Belier  aa  to 
there  having  been  an  increased  number  of  bills  of  sale,  667-6(39.  698— — Great  difficulty 
at  present  in  getting  rid  of  bad  tenants,  a  much  easier  right  of  re-entry  being  desirable  if 
the  law  of  distress  be  abolished,  673.  687. 

Different  ways  in  which  the  landlord  might  take  security,  in  lieu  of  the  power  of  dis- 
tress, 674.  735,  736— —Comment  upon  the  alterations  made  in  Scotland  by  the  Hy- 
pothec Abolition  Act ;  respects  in  which  the  tenants  are  worae  off  than  before,  and  worse 
off  than  tenants  in  Englana  under  the  law  of  distress,  674-677 ^Approval  of  the  pro- 
visions in  Sir  Henry  Holland's  Bill  for  the  exemption  of  machinery^  the  property  of  a 
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Druce,  S.  B.  L.     (Analytis  of  his  Evidence) — continued. 

third  penion,  678-683 Limitation  of  the  prior  rigla  of  the  landlord  lo  one  year's  rent 

in  cases  of  bankruptcy,  684.  762,  763. 

Good  ground  for  the  preferential  claim  of  the  landlord  over  ordinary  creditors;  diffi- 
culty in  the  former  petting  re-possession  of  his  land,  686,  737-743 Feeling  in  some 

counties  in  favour  of  a  longer  notice  to  quit,  this  being  altogether  incompatible  with  the 

abolition  of  distress,  688-691 Advantage  of  the  law  of  distress  to  the  farmer;  great 

injury  to  the  smaller  tenants  if  the  law  were  abolished,  692.  69t)-702 Pr«^judice  to  a 

tt  najnt's  credit  if  required  to  give  a  bill  of  sale  to  the  landlord,  693, 694 Opinion  that 

the  execution  of  distress  should  be  \^ithin  three   months'  after  an  snrear  of  twelve  month 
was  due,  701. 

Statement  as  to  traders  trusting  a  tenant  at  their  own  risk,  the  landlord's  power  of 

distress  beina:  well  known  to  them,  703,  704.  718 Objection  to  the  abolition  of  the 

law  as  regards  urban  tenancies,  it  being  a  great  assistance  to  occupiers  in  towns,  705^ 

yo6 Less  difficulty  of  abolition  in  the  case  of  urban  than  of  agricultural  holdings, 

706.  761 Extent  to  which  the  law  is  an  assistance  to  the  landlonl  in  facilitatin<r  his 

borrowinjr  on  mortgage,  707-7 12— ^Theoretical  rjither  than  practical  injury  to  the 
tenant   as   regards  credit  with   tradesmen,  through   the   landlord's  preferential  claim^ 

7131  7>4- 

Explanation  that  in  advocating  the  retention  of  the  law,  witness  considers  there  should 

be  some  legal  process,  as  in  Scotland,  before  distraint  is  enforced,  725-730 Remedy 

to  ti.e  tenant  by  action  at  law  in  the  event  of  illegal  or  excessive  distresses,  731,  732 

Opinion  thfat  the  power  of  distraint  involves  no  hardship  whatever  to  the  manure 
merchant  or  seed  merchant,  733,  734. 

Examination  in  support  of  the  view  that  the  law  of  distress  has  no  appreciable  effect 
upon  rents,  and  that  landlords  are  not  induced  by  it  to  accept  as  tenants  men  without 
capital,  744-760 Further  reference  to  the  credit  now  given  to  tenants  as  regards  pay- 
ment of  their  rents,  766-768 Increased  abuse  in  recent  years  in  connection  with  bills 

of  sale  given  by  farmers,  769,  770. 

Approval  of  alteration  as  regards  counter  claims,  the  tenant  not  having  at  present  any 
power  of  FCt'off,  771-774——- Result  of  witness'  experience  in  connection  with  the  Royal 
Commission  on  Agriculture,  that  tenants  generally  are  in  favour  of  a  limitation  of  the 

law  of  dij»tress,  776-778 Feeling  also  in  favour  of  exempting  the  property  of  third 

•  persons,  779 Opinion  that  the  law  is  a  protection  to  the  smaller  tenants  more  espe- 
cially, 780,  781. 

[Second  Exnmination.]— Feeling  alike  of  large  and  small  farmers  on  the  question  of 

modification  of  the  law,  783,  784.  789 Absence  of  any  special  complaints  to  witness 

respecting  the  cost  of  distress,  785-788 Witness  is  not  aware  of  any  cases  of  three 

or  four  years'  credit  for  rent,  and  of  a  di»tress  being  then  put  in,   790 Hardship  to 

other  creditors  if  the  landlord  should  give  credit  for  six  years,  or  for  three  or  four 
years,  relying  on  his  present  powers  of  distress,  it  being  reasonable  to  limit  his  power  to 
one  year,  791-794. 

Liability  to  much  hardship  in   connection  with  bills  of  sale,  795,  796 Further 

statement  as  to  there  being  no  special  hardship  to  the  seed  grower  by  reaf^on  of  the  prior 

claim  of  the  landlord,  797-799.  898-903 Advantay:e  of  the  law  to  the  landlord  in 

enabling  him  to  bonow  on  easier  terms,  800,  801 Important  effect  of  the  attornment 

clause  for  the  protection  of  mortgagees,  800.  832-835 Better  terms  on  which  the 

tenant  can  obtain  credit  from  his  landlord  than  from  his  banker,  802. 

Greater  risk  now  run  by  the  landlord  than  by  the  manure  merchant  or  implement 
maker;  examination  hereon  as  to  the  grounds  upon  which  witness  contends  for  a  pre 

ferential  claim  in  the  former,  803.  805.  853-  855.  905-932 Disadvantages  of  change 

of  tenancy,  so  that  landlords  are  very  unlikely  to  take  tenants  with  insufficient  capital, 

804 Further  statement  upon  the  question  of  exempting  agisted  stock  from  distress^ 

806^810 Expediency  of  allowance  being  made  for  the  counter  claims  of  tenants; 

way  in  which  this  might  be  airanged,  81 1-813. 

Consideration  of  the  operation  of  the  Bills  of  Sale  Act  of  1878,  more  especially  as  being 
amended  in  the  present  Session  :  extent  of  power  of  landlord  to  protect  himselt  by  bill  of 

sale,  irrespectively  of  the  law  of  distress,  814-836.  947-954 Complicated  character 

of  the  law,  it  being  desirable  to  repeal  some  of  the  old  statutes ;  doubt  as  to  consolidation 

being  expedient,  837-84 1 Cheap  remedy  afforded  by  distress  in  cases  under  20  i, 

842-844 Approval  of  the  clauses  in  Sir  Henry  Holland's  Bill  for  the  exemption  of  im- 
plements, &c.,  in  certain  cases,  845. 

J'urthe^  approval  of  the  law  being  limited  to  one  year,  with  three  or  six  months  sub* 

sequently  in  which  to  apply  it,  846-iB48,  960-964 Repetition  of  the  view  that  the 

£nglish  law,  modified  as  proposed,  would  be  more  beneficial  to  the  tenant  than  the 
^•/  Scotch  law,  849,  850— —Advantage  to  the  tenant  by  retaining  the  law  of  distress,  medi- 

al: fied,  rather  than  of  his  being  liable  to  pay  hit  rent  in  advance,  in  the  absence  of  the  law^ 

^1  851-857.  Conclusion 
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Report,  1882 — continued. 

Druce,  S.  B.  L.    (Analysis  of  his  Evidence)— *c<?nhwi^rf. 

Conclusion  further  expressed  in  favour  of  the  retention  of  the  law  as  regards  urban  as 
well  as  rural  holdings ;  less  difficulty  of  abolition  in  the  former  case,  858-863. 

Further  particulars  in  connection  with  the  local  inquiries  made  by  the  Assistant  Com- 
missioners of  Agriculture,  and  the  questions  circulated  by  the  Commission;  circumstance 
of  the  tenant  farmers  not  having  been  directly  asked  whether  they  were  in  favour  of  dis- 
tress or  of  its   abolition,  864-875 Limited  extent  to  which  witness  had  personal 

communication  with  bankers  as  to  the  operation  of  the  law,  876-885 Doubt  as  to 

the  actual  proportion  of  farmers  and  of  landowners  at  the  meetings  favourable  to  limita- 
tion rather  than  abolition,  886-888. 

Explanation  as  to  the  extent  and  character  of  witness'  inquiries  in  Bedfordshire 
respecting:  the  views  of  agricultural  implement  makers  as  to  the  operation' of  the  law,  889- 

897 ^Very   rare  instances  of  disti*aint  by  liberal-minded  landowners,  903,  904 — ^ 

Frequent  want  of  capital  on  the  part  of  tenants ;  complaint  made  to  witness  that  the  law 
of  distress  induced  landlords  to  accept  tenants  without  sufficient  capital,  933-935. 

Further  dissent  from  the  view  that  the  law  has  so  far  increased  competition  as  to 

enhance  rents,  936-941 Relief  by  means  of  a  power  of  speedy  re-entry  if  distress 

were  abolished,  957 Impression  that  cases  are  not  uncommon  m  which,  through  the 

credit  given  by  the  landlord,  the  tenant  is  enabled  to  recover  his  position  and  to  pay  off 
bis  other  creditors  as  well  as  his  landlord,  958,  95:1. 

Duppa  V.  Lake.     Considerable  complaint  aroused  by  the  case  of  Duppa  r.   Lake,  Druce 
661.         See  also  Agisted  Stock. 

E. 

East  Kent  Chamber  of  Agriculture.  *  Resolution  at  a  meeting  of  the  East  Kent  Chamber  of 

Agriculture  that  the  law  should   be  limited  to  three  years.  Little   1252 More  recent 

resolution  of  the  Chamber  in  favour  of  total  abolition,  ib.  1346. 

Eastern  and  Midland  Counties.     Very  few  distraints  for  rent  in  the  Eastern  and  Midland 

counties  previously  to  the  depression  of  late  years,  Druce  602 Feeling  of  farmers  in 

these  counties  in  favour  of  limitation  of  distraint  to  one  year,  ib.  633.  775  -778. 

Ejectment  of  Tenants.    Tedious  and  expensive  process  necessary  before  a  landlord  can  get 
rid  of  a  non-paying  tenant  and  obtain  repossession  of  the  holding;  importance  on  this 

score  of  a  right  to  distrain  for  rent,   Waugh  43-55'   157,   158.  323-327 Contention 

that  the  process  of  distraint  is  the  easiest  form  of  ejectment ;  instance  of  an  owner  of 
small  houses  in  London  who  obtained  ejectment  by  a  threat  of  distraint  within  a  week 

after  the  rent  was  due,  Tuckett  2247,  2248.  2414"^  2415.  2430 Assertion  that  the 

law  of  distraint  is  more  humane  to  the  tenants  than  a  system  of  summary  ejectments  by 
the  landlord  in  the  event  of  its  abolition,  ib.  2250,  2251. 

Time  involved  in  the  process  of  ejectment  of  defaulting  tenants;  question  hereon  as  to 
the  landlord  having  further  facilities  of  re-entry  if  the  law  of  distress  be  abolished.  Sir 
H.  James  4264-4270.  4319, 4320. 
See  also  Rc'Cntry,  Right  of. 

Enforcement  of  the  Law.     Several  other  cases  besides  that  of  landlord  and  tenant  where 

distraint  may  be  resorted  to  without  legal  process,  Waugh  356-368.  393,  394 Several 

difficulties  connected  with  the  operation  of  the  law,  so  that  it  is  not  likely  to  be  resorted 

to  except  where  it  is  absolutely  necessary,  Druce  655 Explanation  that  in  advocating 

the  leteniion  of  the  law,  witness  considers  there  should  be  some   legal   process,  as  in 

Scotland,  before  distraint  is  enforced,  iJ.  725-730 Very  rare  instances  of  distraint  by 

liberal-minded  landowners,  ib.  903,  904. 

Consideration  of  the  objection  that  the  landlord  takes  the  law  of  distress  into  his  own 

hands  without  resorting  to  any  court  of  law.  Little  1257-1264 Witness  has  not 

heard  of  much  complaint  of  special  cases  of  distraint,  ib.  1268. 

Conclusion  thai  though  there  are  but  few  actual  cases  of -distraint,  still  the  operation 
of  the  law  exists  in  the  mind   of  the  landlord   and  tenant  in  every  bargain,   Tebbutt 

3067 Infrequent  cases  in  which  the  law  is  put  into  operation  in  witness'  district  and 

among  the  better  class  of  landlords,  Bushell  3235.  3302,  3303 Very  few  cases  in 

which  landlords  have  made  their  tenants  bankrupt,  ib.  3427 Extent  to  which  the  law 

has  been  enforced  against  tenants  in  witness'  district  in  Essex,  Gardiner  3981,  3982. 

Necessity  of  ordinary  creditors  obtaining  judgment  before  they  can  enforce  their 
claims,  this  not  applying  to  the  landlord   under  the  law  of  distress,  jS'iV  H.  James  ^*i^\, 

4292 Conclusion  that  the  hardship  from  distress  arises  chiefly  in  the  case  of  the 

poorer  tenants,  ib.  4305.  ^ 

See  also  Abolition  or  Limitation  of  the  Law.        Arrears  of  Rent.         Costs.         Sale 
of  Goods. 
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Rq>orty  t88s— «Mttifif0iL 

Essex.    Conflicting  opinions  of  farmers  in  Essex,  some  (krmert  faYOCuring  total  d[>olitioii  of 
the  law  and  others  its  limitation,  Druce  603-610. 

Explanation  in  connection  with  resolutions  passed   by  the  Essex  Chamber  of  Agri- 
culture in  1879  and  1881,  in  favour  of  the  total  abolition  of  the  law  of  distress;  numbers 

present  on  each   occasion,    Gardiner  3812-3H21.   3861,   3862.    3967-3972 Great 

majority  of  the  farmers  in  witness'  district  favourable  to  the  abolition  of  distraint  for 
rent,  tJ.  3912,  3913. 

Establishment  Licenses.  Information  relative  to  tlie  Crown's  right  of  disiraint  as  appKed 
to  establishment  licenses,  under  the  Act  33  &  34  Vict,  c,  14  ;  very  rare  enforcement  of 
the  warrant  in  these  cases,  whilst  no  complaint  has  ever  reached  Somerset  Hoase^ 
lfrfDa/4347. 

Evidence.     Summary  *of  the  evidence  before  the  Committee,  upon  which  their  Report  is 

based,  i?^/7.  iii-v. Reference  to  the  evidence  as  being  on  tbe  whole  in  favour  of 

modi ficitt ion  rather  than  abolition,  ib.  vi. 

Excise  Didies.  Explanation  of  the  right  of  distress  in  tbe  case  of  raanufiicturers  of  articles 
which  are  subject  to  duties  of  excii^e;  express  provisions  respecting  beer  and  spirits, 

ilf^/mV/ 4337-4340 Special  lien  in  favour  of  the  Crown  under  the  Act  4  &  6  VicL 

c.  20,  in  respect  of  various  exciseable  goods,  materials,  machinery^  Sec,  this  lien  having 
precedence  oflhe  general  law  of  distress,  ib.  4337-4340. 

Exemptions  from  Distraint.     Doubt  as  to  the  expediency  of  any  increase  of  exemption  as 

regards  household   furniture  or  agricultural  implements,  Waugh  97-100.  332-334 

Contemplated  exemption  in  the  case  of  working  teams  on  farms ;  (hat  is,  other  goods 

should  first  be  sold,  ib.  175-178.  354,  355.  388 Explanation  of  the  practice  inr^rd 

to  exemption  of  the  goods  of  a  third  party  from  sale  by  the  sheriff,  ib.  328-331. 

Extension  of  the  right  of  distress  to  goods,  the  property  of  a  third  |>erson,  there  being 
now  no  such  right  under  the  law  of  hypothec.  Right  Honourable  J.  B.  Bay<nar 
436-440, 

Approval  of  the  provisions  in  Sir  Henry  Holland's  Bill  for  the  exemption  of  machinery, 

the  property  of  a  third  person,  Druce  1878-683 Feeling  of  tenants  in  fiavourof  ex- 

empting  the  property  of  third  persons,  ib.  779 Approval  of  the  clauses  in  Sir  Henry 

Holland's  Bill  for  the  exemption  of  implements,  &c,  in  certain  cases,  ib.  845. 

Approval  of  exempting  from  distraint  the  bond  fide  goods  and  stock  of  a  third  person; 
in  cases  of  doubt  ttie  question  might  properly  be  left  to  the  decision  of  the  county  court 

judge,  Colt  2085.2144-2152 Expediency  of  exempting  from  the  law  agricultural 

machines  and  implements.  Prankish  2503.  2509,2510 Expediency  of  exempting  from 

distraint  live  stock,  steam  engines,  and  other  property  belonging  to  third  parties,  B:objbuon 
3144,  3145 Contention  that  the  property  oi  third  parties  should,  under  no  circum- 
stances, be  liable  to  distraint.  Overman  3563-3565. 

Hardship  through  the  liability  to  seizure  of  the  goods  of  a  third  person;  expediency  of 
exemption  in  such  ca^e  as  well  \\%  in  tbe  case  of  agisted  cattle,  Sir  IL  James  ^2iQ.  4249. 
4275.  42S3-4286. 

Summary  of  exemptions  under  special  enactments,  ifep»  vi, Recommendatiou  for 

the  protection  of  machinery  and  animals  not  the  property  of  the  tenant,  ib. 

See  also  Agisted  Stock.        Lodgers.         Machinery.         Shops. 


F. 

Farmers.     See  the  Headings  generally  throughout  the  Index. 

Farmers'^  Alliance.  Connection  of  witness  with  the  Farmers'  Alliance,  part  of  whose  pro- 
gramme is  the  abolition  of  the  law  of  distress ;  the  Alliance  is  composed  chiefly  of  large 
farmers,  Crarrfintfr  3886-3890.  3912.  3973,  3974. 

Fitzgerald,  G.  A.  R.  Report  by  Mr.  Fitzgerald,  dated  January  1878^  on  the  statutes 
relating  to  distress,  together  with  a  digest  of  the  statutes,  and,  a  das-sification  of  their 
provisions  under  different  heads,  App.  223-227. 

Fore-hand  Rents.     See  Pre-payment  of  Rents. 

Frankish,  William.  (Analysis  of  his  Evidence.) — ^Witness  is  a  tenant-farmer  in  Lincoln- 
shire, farming  about  2,000  acres;  is  also  connected  with  companies  for  the  sale  of 
manure,  oil-cake,  and  agricultural  machinery,  2478-2480.  2562.  2597-2599*  2608. 

Strong  opinion  that  the  present  law  of  distress  is  an  unjust  defence  of  the  property  of 
landlords  against  that  of  the  creditors ;  objection  on  this  and  other  grounds  to  tlie  retto- 
tion  of  the  law  in  its  present  form,  2483.  2487-2492.  2552-2558.  2579-2582.  2592,  2593 
— —  Proposal  that  the  law  should  be  limited  to  one  year ;  reasons  for  objecting  to  a  total 
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Biqxnt,  1889 — CMtiimed. 


FrankUh,  William.    (Analysis  of  his  Evidence) — continued. 

abolition  of  the  law,  2485,  «486.  «493-249**-  2606-«&>7>  «546-266i.  2594.  «6o6,  2036 
— Suggeitions  with  referents  lo  the  method  to  be  adopted  as  regards  the  stock  cf  a 
third  person  placed  on  the  farm  of  a  tenaut,  2487.  250^  2502.  2508.  2524-2529. 2532, 

«633. 

Contention  tliat  the  present  law  enables  landlords  to  take  as  tenants  men  of  doubtful 

means,  to  the  prejudice  of  substantial  men,  2488-2491.  2512,  2513.2592,2593 

Argument  that  the  law,  though  rt  does  not  absolutely  cause  the   raising  of  the  rents, 

prevents  them  from  gohig  down,  2492.  2536,  2537.  2579-2582 Approval  of  a  tenant 

having  occasional  credrt  from  his  landlord  rather  than  from  any  other  creditor,  2494. 
«5H-2517-  «5^o.  2538.  2594. 

Statement  tliat,  in  tlie  present  day,  if  a  tenant  gets  two  or  three  years  in  orrear  with 

his  rent  it  is  almost  impossible  for  him   to  recorer  himself,  2497,  2498 Infrequent 

cases  in  which  the  law  of  distress  has   been  executed  in  witness'  neighbourhood,  2499, 

2500.  2511.  2£35.  2572,  2573 Expediency  of  exempting  from  the  law  agricultural 

machines  and  implementa,  2503.  250^,  2510. 

Decided  opinion  that  if  the  power  of  distress  be  abolished  it  will  be  necessary  for  the 
landlord  to  obtain  secni^ty  from  his  tenant  in  the  foim  of  a  bill  of  sale,  or  to  require  the 

rent  to  be  paid  beforehand^  25.1^.  2521,  2522 Belief  that  the  giving  of  bills  of  sale 

would  damage  the  credit  of  the  farmer  more  than  the  present  system  does,  2530,  2531 

Opinion  that  requiring  the  payment  of  rent  in  advance  would  tend  to  reduce  the 

size  of  farms  very  considerably,  2540-2544* 

Explanation  of  the  difierenoe  which  exists  between  landlords  and  ether  creditors  in 
regard  to  the  amount  of  interest  they  get  on  their  money ;  character  and  cost  of  the 
credit  obtained  by  tenant  farmers  from  outside  creditors,  2559-2571.  2574-2578.  2600- 

2604 Security  possessed  by  the  landlords  of  Lincolnshire  to  the  extent  of  about  2 1. 

an  acre  for  crops  left  behind  when  a  tenant  leaves  his  farm,  2588-2590. 

Furniture.     Liability  of  furniture  to  distrdiut  in  the  case  of  weekly  tenants  ;  it  is  however 
generally  insufiicicni.  Heated  4027-4029. 

G. 

Gardiner,  James  F.    (Analysis  of  his  Evidence.) — Long  and   extensive  experience  of 

witness  as  a  farmer  in  Essex,  3810,  3811.  3841.  3856 Conclusion  arrived  at  that  the 

law  of  distress  is  to  the  disadvantage  of  both  landlord  and  tenant,  and  sliould  be  totally 

abolished;  examination  in  detail  in  support  of  this  view,  3812  e/ i^j. Heavy  losses 

to  the  tradmg  interests  by  the  mode  in  which  distress  has  been  enforced,  3812. 

Explanation  in  connection  with  resolutions  passed  by  the  Essex  Chamber  of  Agri- 
culture in  1879  and  .1881  in  favour  of  the  total  abolition  of  the  law  of  distress;  numbers 
E resent  on  each  occasion,  3812-3821.  3861,  3862.  3967-3972 Op'mion  that  the  law 
as  had  the  effect  of  increasing  the  competition  for  farms  and  of  raising  ^the  rent ;  that 
ia,  previously  to  the  depression  of  the  last  six  years,  3822-3825.  3897-3905.  3975- 
3980. 

Tendency  of  the  law  to  induce  landlords  to  accept  as  tenants  men  with  insufficient^ 
capital,  it  being  far  better  that  ordinary  commerciul  relations  should  exist  between  land- 
lord and  tenant,  as  between  creditors  and   debtors  generally,  3826-3832.   3845-3848. 

3884.  ^893,  3894.  391^-5918 Opinion  that  if  the  law  were  abolished  small  tenants 

would,  on  the  whole,  be  better  off,  and  their  credit  with  bankers  and  traders  would  be 
improved,  3828-3833.  3846.  3865,  3866. 

Belief  that  rents  could  not  be  made  payable  in  advance,  as  a  result  of  the  abolition  of 
distraint;  respect  in  which  it  may  be  said   that  rents  are  now  paid  in  advAooe,  3834. 

3863,  3864.  3876,  3877 Grounds  for  the  conclusion  that  the  landlord  should  not 

have  any  increased  or  special  power  of  re-entry,  in  the  event  of  there  beir^  no  power  of 
distraint;  he  can  make  bis  own  terms  on  this  pomt,  3835-3840..  3907.  4009,  4010^—- 
Sufficient  value  on  the  farm,  as  a  rule,  to  cover  a  year's  rent ;  examination  liereon  upon 
the  question  whether  the  landlord  should  have  a  preferential  claim  on  the  valuation,  3835, 
3836.  3849-3855-  3892.  3908-3910.  39'  9-3927-  3999-4008. 

Ownership  of  cottages  by  witness  ;  satispMstory  recovery  of  rents  fcam  tthe  occupiexts  by 
resorting  to  the  county  court,  without  applying  the  law  of  distress,  384  i'-g^4.  3857-3859. 

3878.  3914, 39 15 ^Tendency  of  the  law  to  retard  the  improvement  oflCbe  land,  3845^3847. 

3994 Advantage  to  tenants  generally  on  the  score  of  credit  and  oAberwise,  if  i^ced 

on  ordinary  commercial  relations  with  the  landlord,  3846-3848.  3872-3886.  3928-3933. 

3992-3998 ^Disapproval  generally  of  small  holdings,  especially  in  limes  of  depression, 

3867-3871.3888-3891^ 

Witness  submits  that  the  law  of  distress  should  be  enturely  uboliaUed,  und  prefers  to 
wait  for  total  abolition  rather  than  approve   of  any  modification,  such  as  a  limitation  of 

distmint  to  a  ye«r  t)r  six  months,  3872-af876.  3885.  3906 The  sooner  an  abdGtron 

fiill  is  brought  in  the  better,  so  that  pure  commercial  principles  may  be  applied  to  the 
relations  between  landlord  and  tenant,  3879-3885.  3902-3905. 
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Report,  1882 — continued. 

Gardiner,  James  F.     (Analysis  of  his  Evidence) — continued. 

Connecticn  of  witness  with  the  Fanners'  Alliance^  part  of  whose  programme  is  the 
abolition  of  the  law  of  distress;  the  Alliance  is  composed  chiefly  of  large  ^rmers,  3886- 
3890.  3912.  3973,  3974 Benefit  to  the  landlord  as  well  as  the  tenant  if  sounder  com- 
mercial principles  existed  between  them,  each  lookincr  after  his  own  interest  without  any 
special  protection   by  Act  of  Parliament,  3S91.  3S96.  3902-3905.   3916-3918.    394.1— 

3943 Respects  in  which  the  landlord  would  still   be  in  a  better  position  ihm  other 

creditors  if  there  were  no  power  of  distraint,  3892-3896 Expediency  of  the  abolition 

of  bills  of  sale,  3911. 

Great  majority  of  the  farmers  in  witness'  district  favourable  to  the  abolition  of  dis- 
traint for  rent,  3912,  3913 Further  statement  as  10  the  tenant  being   prejudiced 

rather  thnn  benefittil  by  the  indulgence  shown  him  by  the  landlord  under  the  protection 

of  ihe  present  law,  3918.  3928-39:^3.  3992-3995 Dissent  from  the  view  that  as  the 

rent  is  constantly  accruing  the  landlord  should  have  a  preference  over  creditors  who  can 
come  in  at  any  moment,  3934-3940. 

Explanations  with  further  reference  to  witness'  views  in  favour  of  the  abolition  of  the 
law  of  distress  as  between  landlord  and  tenant ;  grounds  for  justifying  a  power  of  distress^ 

as  an  alternative  for  enforcing  payment  of  debts  generally,  3944-3966.  4011-4021 • 

Extent  to  which  the  law  has  been  enforced  agamst  tenants  in  witness'  district,  3981, 

3982 Feeling  of  the  more  intelligent  of  the  smaller  farmers  in  the  district  in  favour  of 

abolition,  3985-39^7- 

Grass  Land.     Less  security  of  farmers  for  their  rent  in  the  case  of  grass  land  than  of 
arable  land,  Tebbutt  31 1 1-31 14. See  also  Valuation  of  Farms. 

H. 

Hasiedy  Willium.     ( Analy>is  of  his  Evidence.) — Lon^  and  extensive  experience  of  witness 
as  a  house  and  estate  agent  in  the  extreme  east  of  Liondon,  4022-4024.  4114,  4^15 
Disadvantageous  position  of  the  owner  of  ««mall  houses  in  London  as  regards  recovery  of 
rent,  in  comparison  with  the  position  of  other  creditors;  necessity  of  the  law  of  distress 

for  the  protection  of  the  former,  4024.  4045-4048.   4088-4090 Very  rare  instances 

of  distraint  being  necessary  in  the  case  of  houses  held  under  lease,  4025 Opinion  that 

in  the  case  of  tradesmen  ttie  goods  in  the  shop  are  not  liable  to  be  seized,  4026. 

Liability  of  the  furniture  in  the  case  of  weekly  tenants;  it  is,  however,  generally  in- 
sufficient, 4027-4029-^ —  Practice  as  to  the  employment  of  brokers  by  witness,  these  men 
not  being  of  a  very  desirable  class;  improvement  if  the  broker  were  a  legal  officer, 

4030.  4032-4038 Occasional  use  of  the  power  of  dii>tress  by  witness  in  order  to  get 

rid  of  a  tenant,  4031.  4136. 

Limited  and  moderate  expense  for  the  broker,  &c.,  where  the  debt  is  under  20/.,  this 
not  applying  to  cases  above  that  amount ;  limitation  desirable  in  such  cases,  4039*4043. 

4066-4080 Exemption  of  lodi^ers'  «roods  from  distraint  if  the  lodger's  rent   has  been 

paid,  4044 Objection  to  prepayment  of  house  rent  in  advance,  in  lieu  of  the  power  of 

distress,  4045.  4051-4053.  4097,  4008. 

Reopects  in  which  n  law  of  distress  is  more  wanted  for  owners  in   towns  than  in  the 

country,  4046-^048.  4054-4056 Instance  of  a  tenant  of  a  farm  of  witness  in  Norfolk^ 

whose  rent  is  three  years  in  arrear;  want  of  capital  in  this  case,  4048-4050.  4057-4059 
—  Difficulty  in  the  poorer  class  of  occupiers  in  London  being  accepted  as  tenants  if 
there  were  no  power  of  distraint ;  check  also  to  the  adequate  provision  of  houses  for 
the  low:er  classe-*,  4051-4053.  4097-4101. 

Very  tedious  process  of  recovery  of  house  rents  through  the  county  courts,  as  compared 

with  the  1'aw  of  distress,  4064,  4065 Great  hardship  to  house  owners  through  the 

long  delay  sometimes  experienced  in  recovering  possession  from  defaulting  tenants,  4081- 
4084— —Want  of  a  much  quicker  power  of  re-entry;  suggestion  on   tnis  point,  4081. 

4085-4087.  4091-4096 Tendency  to   an  increase  of  rent'for  small  bouses  if  the  right 

of  distraint  were  abolished,  4102,  4103. 

Absence  of  any  popular  feeling  in  witness'  district  respecting  the  power  of  distress; 

the  law  may,  however,  be  very  harshly  enforced,  4104-4109 Approval  of  a  further 

limitation  of  the  period    for   which   distraint   can  be   applied,  4110-4113 Limited 

number  of  distresses  put  in  by  witness,  though  he  advocates  the  continuance  of  the  law, 
4115-4121 Tendency  of  the  law  to  cause  occupiers  to  be  treated  with  more  in- 
dulgence, 41 19-4122. 

Practice  in  enforcing  payment  of  rates  and  taxes  in  St.  GeorgeVin-the-East ;  value  of 

the  law  of  distress  as  a  power  in  reserve,  4124-4135 Occasional  sale  of  goods  under 

the  law  of  distress;  arrangements  as  to  sale,  and  for  the  protection  of  the  tenants,  though 
great  hardship  is  sometimes  inflicted  by  forced  sales,  4136-4144. 

Helston.  Recommendation  by  a  committee  of  the  Helston  board  of  guardians,  and  the 
Helston  Agricultural  Exchange,  that  the  law  of  restraint  be  restricted  to  two  years, 
Little  1252. 

Hertfordshire. 
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Herefordshire.  Statement  that  in  the  neighbourhood  of  Roes  the  farmers  hare  not  suffered 
so  much  as  in  other  parts  of  the  country;  there  is  no  land   unlet  in  the  district  at  the 

present  lime,  Hfwett  1883-1886.  2014,  2015 Absence  of  any  cases  in  Herefordshire, 

to  witness' knowledge,  in  which  a   tenant  has  been  kept  going  through  his  landlord  not 

demanding:  the  rent,  iJ.  1910-1920.    1990-199^.  i996-«998 RaJ'e  instances  in  the 

neighbourhood  of  Ross  of  the  law  of  distress  being  pat  in  torce  by  the  landlords,  ift.  2054- 
*i056. 

Hertfordshire.  Several  distraints  for  rent  in  Hertfordshire  in  le cent  years;  public 
meetings  held  for  the  discussion  of  the  question,  Druce  611-616. 

Hewett,  John  S,  (Analysis  of  his  Evidence.) — VVittiess  is  managt^r  of  a  bank  at  Ross,  and 
has  had  considerable  experience  in  respect  of  the  dealings  of  country  bunks  with  tenant 
farmers,  1740-1742.  1840.  1995.  '  '  , 

Information  generally  with  regard  to  the  system  of  banks  in  making  advances  to 
farmers ;  facilities  given  by  bankers  to  farmers  equally  with  any  other  class  of  tiie 
<;ommuniiy,    1743-1756.    1810-1821.    1841-1849.   1871-1876.    1937-1940.  1953-1967. 

1 969 -19S3.  2008-2010.  2013.2032-2037.2059-2061 Statement  that  the  fact  that 

the  landlord  has  a  preferential  right  does  undoubtedly  act  upon  the  minds  of  backers  in 
giving  credit  to  tenant  farmers;  greater  care  taken   in  such  cases,  though  no  higher 

interest  is  charged,   1747-1754 Explanation  that  ihe  system  upon   which  farmers 

otitain  credit  from  bankers  is  geneiully  in  the  form  of  overdrawing  their  accounis,  1756. 
1880.  1959. 

Decided  opinion  that  tl:e  law  of  distress  is  most  prejudicial  to  the  interests  of  the 
commercial  classes,  the  tenant  farmers,  and  the  country  generally  ;  grounds  for  this 
«onili.sion,   1757-1792.    1 798-1  ^05.   1903-1907.    1950-I95*<i.   i9o7.  1958.   2038-2044. 

2046-2049.  2062-2068 Instance  in  which  the  law  was  put  in  fiine,  and  the  costs  of 

the  distress  to  realise   1,317/.  were  105/.;  80?.  out  of  the  sum  realised  went  to  the 
general  creditors  and  the  remainder  to  the  Imdlord,    1762-1792.    1850-1859.  2050 
Belief  that  in  the  foregoing  case,  but  fin-  the  law  of  distress,  the  tenant  whose  property 
ivas  sold  would  have  suspended  his  operations  long  before,  1790-1792. 

Contention  that  the  limitation  of  the  law  to  one  year,  though  an  improvement  on  the 

present  s'ate  of  things,  would  be  a  long  way  from  what  is  right  and    pro[»er,  1793 

Addi  ional  case  of  a  distress  where  the  assets  amounted  to  360/.  and  the  prefeiential 
claims  to  over  190  /.,  including  150  /.  for  the  rent;  assertion  that  this  preference  is  most 

unfair  to   the  ordinary  creditors,   1794-1797 Undoubted  opinion  that  the  effect  of 

the  law  is  to  raise  rer.ts ;  belief  that  the  small  tenants  and  the  tenantry  in  general  would 
approve  of  alteration  in  the  law  as  having  the  effect  of  reducin;;  the  rents,    1798-1805 

1948-1952 Instance  in  which  an  undue  competition  for  a  vacant  farm  had  the  effect 

of  raising  the  rent  from  30  «.  to  43  «.  an  acre;  argument  that  in  this  and  in  similar  cases 
iheluw  of  dibtre^s  enables  the  landlord  to  listen  to  applications  which  he  might  not  other- 
wise do,  1800-1805.  1884.  1894-1902.  1350-1952.  2011.  2051-2053. 

Statement  that  landlords  take  tenants  with  insuf&cient  capital  in  numerous  instances 
on  account  of  the  security  which  they  possess  for  their  rent;  assertion  that  in  such  cases 
the  land  is  not  deteriorated,  hut  the  general  body  of  creditors  suffer  on  account  of  their 

money  going  on  the  land  whilst  they  remain  unpaid,  1806-1808.  i860,  1861 Facility 

with  which  farmers  can  get  credit,  notwitlistandmg  the  preferential  claim  of  the  landlords, 
1809. 

Opinion  that  on  account  of  the  law  of  digress,  landlords  have  not,  during  the  past 
few  years,  borne  their  proper  chare  of  the  losses;  explanation  that  the  1  isses  referred 
to  are  those  between  the  commercial  world  and  the  landlords,    1821,  1822.   1968.  2005- 

2007.2012 Bills  of  sale  not  taken  by  respectable   bank«  as  secnrity  for  advances 

made  to  tenant  farmers  ;  grounds  for  objecting  to  th^giving  of  bills  of  sale  as  security  in 
lieu  of  the  law  of  distress,  1823-1832.  1865-1867. 

Approval  of  giving  the  landlord  an  immediate  right  of  re-entry,  without  an  action  of 

ejectment,  in  the  event  of  the  abolition  of  the  law  of  distress,  1833-1836 Explanation 

that  although  witness  is  not  authorised  to  speak  for  the  bank  of  which  he  is  manager,  his 
opinion  on  this  subject  is  concurred  in  generally  by  other  managers  of  banks,  1837,  1838. 

2029-2031 Belief  that   it  would   be  advantageous  to  the  farmers    if   they    could 

occasionally  have  more  credit  than  they  have  at  present,  1862,  1863. 

Small  amount  of  loss  made  by  witness'  bank  in  its  transactions  with  tenant  farmers, 

1868-1870 The  cost  to  a  tenant  farmer  for  an  advance  is  not  more  than  5 J  per  cent., 

including  commission,  1877-1880 Opinion  that  if  the  law  of  distress  were  abolished 

the  landlords  would  make  no  change  in  regard  to  having  their  rent  paid  before  it  was 
due,  1881,  1882.  1932,  1933. 

Statement  that  in  witness'  neighbourhood  at  Ross  the  farmers  have  not  suffered  so  much 

as  in  other  parts  of  the  country,  1883-1886.  2014,2015 Approval  of  a  system  by 

which  tenants  would  agree  that  their  landlord's  right  of  distress  should  be  waived  in 
favour  of  the  general  creditors,  1887-1890 Expediency  of  the  tenants  finding  bonds- 
men in  the  event  of  the  abolition  of  the  law  of  distress ;  belief  that  under  such  an  arrange-  t 
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ment  the  tenant  would  get  his  farm^^.  or  3#.  an  acre  less,  1891-1893.  1921-19«^. 
1945,  "946. 

Disapproval  of  an  immediate  abolition   of  the  law;  opinion   that  a  period   of  twelve 

months  should  be  allowed,  1908,  1909 Witness  is  not  aware  of  any  ca^^es  in  which  a 

tenant  has  been  kept  ^oing  through  the  credit  givin  by  his  landlord,  1910-1920.  1990- 

1992,1996-1998 Contention  that  it  does  not  follow  because  a  tenant  is  insolvent^ 

that  the  land  must  necessarily  become  deteriorated,  1927-1930.  1993,  1994. 

Argument  that  the  present  lawopeiates  chiefly  against  the  traders^  whose  higher  price 
for  credit  is  not  to  be  nndei stood  us  insurance,  but  is  for  interest  for  the  money  not  paid; 

opinion  that  it  is  the  cash  customer  who  pays  the  insurance,  1941-1946.  2045 Belief 

tliat  one  effect  of  the  abolition  of  tl:e  law  would  be  to  drive  men  who  are  occupying 
large  farms  without  sufficient  capital  iiito  smaller  farms  more  suited  to  their  means, 
»947- 

Probability  that  in  many  cases,  owin*^  to  the  l>ad  times,  tenants  who  have  since  failed, 
were  enabled  by  the  assistance  rendered  by  banks,  unknown  to  their  landlords,  to  retain 
their  farms  longer  th;it whey  otherwise  could  have  done,  1988 Conclu>ion  that  not- 
withstanding the  total  chaniic  which  has  c  me  over  agriculture  within  the  last  four  or 
five  years;  the   present  Ihw  of  distress  should   be   unconditionally  abolished,  1990-1992 

Limited  experience  of  witness  as  a  landlord,  his  land  being  only  about  seven    acres, 

1999-2004. 

Instances  of  hardship  arising  in  the  case  of  counter-claims  by  tenants  against  their 
landlords;  lejial  power  possessed  by  the  landlord  to  exact  the  full  lent  due  to  liim,  not- 
withstanding that  the  ttnant  may  have  a  counter  claim  against  him,  2016-2028 

Exceptional  instances  in  witness'  district  of  the  law  of  distress  being  put  in  force,  2054- 

2056 Doubtful  advantage  to  a  tenant  farmer  that  he  sJiould  carry  on  the  work  ot  his 

fisirm  on  borrowed    money,  2069-2072 Impossibility  of  a  tenant  farmer  obtaining 

money  from  a  banker  except  with  security,   2072-2074 Possibility   for  a  creditor 

under  the  present  law  to  obtain  a  preferential  claim  by  means  of  a  bill  of  sale,  2075, 
2076. 

House  Property.     See  Urban  Holdings. 

Howard^  Mr,  {Member  of  the  Cowmittee).     Draft   Keport  pioposed  by  Mr.   Hcuaixl,  but 
not  adopted  by  the  Committee,  Rep.  xiixv. 

HuiUingdonslure^     Occurrence  of  several  distmints  in  Huntingdonshire:  caution  necessary 
as  regards  agisted  stock,  Druce  617,  618.  670-672. 

HvpoTiiEC,  Law  of  (Scotland): 

1.  Explanations  aeneraUy  relative  to  the  former  Law  of  Hypothec ,  the  Altera^ 

tions  by  the  Act  of  1967 ,  and  She  partial  Abolition  by  the  Act  ^1880. 

2.  Grounds  upon   which     the   Law  was  objected   to  or   was   upheld  \   pre^ 

ponderance   of  Opinion  in  favour  of  its   AboliHen  as  regards  Rural 
Holdings. 

3.  Retention  and  Operation  of  the  Law  as  regards  Urban  Holdings. 

4«  Main  Points  of  Distinction  between  the  Law  of  Hypothec  and  the  Law 
of  Distress, 

1.  Explanations  generally  relative  to  the  former  Law  of  Hypothec  y  the  Alterations 
by  the  Act  of  1867,  and  the  partial  Abolition  by  the  Act  of  1880  .• 

Definition   of  the  law  of  hypothec  in  Scotland  as  regards  rural  and  urban  holdings, 
respectively  ;  enumeratioh   of  tlie  subjects  of  hypothec  under  each  class  of  holdings. 

Right  Hon.  J.  B,   Balfunr  413-416 Amendment  of  the  law  in  various  respects  in 

1867  by  the  Act  30  &  31  Vict.  c.  42  ;  provision  in  this  Act  relative  to  the  subjects  of 

rural  hypothec,  ib.  416,  41 7 Important  alteration  by  the  Act  of  1867,  ^'^^  time  being 

limited  to  three  mi>nths  alter  the  last  conventional   terra  of  payment,  both  as  regards 

crops  and  other  oroods  on   the  farm,  ib.  417 Similar  duration  of  time  in  respect  of 

urban  subjects,  ib.  418.  527,  528. 

Explanation  of  the  distinction  between  the  ^*  conventional  "  term  of  payment  and  the 
"  le^al  "  term,  the  custom  being  to  give  credit  for  the  rent  till  the  crop  is  reaped  ;  effect 

of  the  Act  of  1880  as  i*egards  the  term  of  payment,  Right  Hon.  J.  B.  Balfour  419 

Informalon  as  to  the  amount  of  rent  in  respect  of  lime  for  which  the  law  of  hypothec 
may  be  put  in  force  ;  right  of  sequestration  in  security  as  regards  accruing  rent,  id.  420- 
422.  491-502— Limitation  of  hypothec  as  regards  the  crop  to  one  yearns  rent ;  that  is, 
before  recent  statutes  came  into  operation,  ib.  420-422. 

Statement  respecting  the  preferential  claim  of  the  landlord  over  the  hypothecated 
goods  of  the  teilant^,  incompaiison  with  the  claims  of  other  creditors.  Right  Hon.  J.  B. 

Balfour  423 Great  hardship  previous  to  the  Amending  Act  of  1867,  through  the 

notion  of  hypothec  being  a  pledge,  1*.  423.  436.  546.  571. 

Explanations 
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Hypothec,  Law  of  (Scotl a sD)'-contmued. 

1.  Explanations  generally  relative  to  the  former  Law  of  HypoOieCy  §*c.— continued. 

Expliinations  in  connection  with  the  Act  of  1880  for  the  abolition  of  hypothec  in 
agricuiturul  holdings  over  two  acres  in  extent ;  general  efft-ct  oftliii*  Act  fhat  hypothec 
is  aboUftlied  as  regards  all  IcHses   made  after  the  Act  cnme  into  operation.  Right  Hon. 

J ^  B,  Balfour  446-449 Imp  Ttant  modifications  under  th«  Act  of  1880  as  to  the 

ri«>htsand  remedies  of  the  la:)diord  against  the  tenant  ;  more  speedy  rigiiX  of  re-entry 
given  ko  the  landlord  in  vi(*w  oF  his  curtailed  powi  rs  in  the  form  of  hypothec,  ib,  44^), 
447.  566.  572, 573.  67&. 

Difficulty  at  piesent  of  properly  judging  as  to  the  efftct  of  the  Act  i»f  1880,  it  not 
havlnii:  cotiie  into  operation  till  11th  November  1881,  i.nd  not  having  abolished  hypothec 
as  regards  existing  leuses  ;  exceptional  agricultural  depres^^ion  since  the  Act,  Right 
Hon,  J.  B.  Balfour  459.  464-467.  484.  561-5^4.  582,  583. 

Provisions  in  an  Act  of  1756  under  which  the  landlord  niioht  claim  to  have  security 
from  the  tenant  for  five  ytars'  rent ;  alteration  hereon  by  the  Ac  t  of  1880 ;  Right  Hon. 

J.  B.  Balfour  4Q6-fi02 Pwyment  of  the   rents  under  the  late  law  ul  h>pothec  in  a 

year  or  fitteen  montlis  after  rent  day,  ib.  5«i6,  507. 

Effect  of  the  Act  c»f  1880  further  cons^ide red  as  regarJs  the  exemption  of  holdings 
under  two  acre**,  and  of  urban  holdings,  from  abolition  of  hypothec;  approval  by  witness 
of  the  latter  being  still  subject  to  hypothec,  Right  Hon.  J.  H.  Balfour  529-535. 

Reference  by  the  Committee  to  the  changes  in  the  law  of  hypothec,  it  not  bein»j:  pos- 
sible yet  to  form   a   fair  judgment   as  (o  the  effect  of  recent  modification  of  the  law. 

Rep,  iv. Power  of  the  landlord  under  the  law  of  hypothec  to  prevent  the  tenant  from 

disposing  of  his  crop  beltjre  the  rent  becomes  (hie,  ib. 

2.   Grounds  upon  which  the  Law  was  Objected  to  or  was  upheld :  preponderance 
of  Opinion  in  favour  of  its  Abolition  us  regards  Rural  Holdings: 

Belief  that  the  law  of  hypothec  was  objected  to  chiefly  on  the  ground  that  the  growing 
crop  could  be  followed  till  the  rent  was  salii^fied,  Waugh  314-316. 

Rijiht  formeily  of  tlie  landlord  to  follow   the   crop  and  attach  it ;  haid^hip  thereby, 

Right  Hon.  J.  B.    Balfour  4J3.  436.  526.  571 Grounds  upon    which  hypoth»c  was 

objected  to  in  Scotland  as  giving  an  unfair  piefeience  to  the  lundlord  over  other  creditors 
of  the  tenant,  ib.  450. 

Objection  by  many  persons  that  hypothec  stimulated  an  unhealthy  competition  for 
farms  and  tended  to  jnjuie  the  credit  of  tenants  with  bankers  and  others;  uiiness  cannot 
say   whether  there   was  good    ground   for  this  and  other  objeciions.  Right  Hon,  J.  B. 

Balfour  450-456.  545,  546 Objection  also  raised  that  hypothec  encouraged  to*  long 

credit  being  ♦riven  by  landlords,  ib.  456^ 

Statement  of  the  grounds  upon  which  the  advocates  of  hypothec  upheld  the  law,  and 

replied  to  the  various  objections  above  noted,  Right  Hon  J.  B.Balfour  456-4;-,8 

Advantage  claimed  for  hypothec  that  it  enabled  crofters  and  men  without  capital  to  become 
tenants,  ib.  457,  458. 

Beliefthat  the  opinion  among  farmers,  as  a  class  both  large  and  small,  was  adverse  to 

hypothec, -ff/j^/t/  Hon.  J.  B.  Balfour  /^^y.  ^'ji.  536,537 Condu-:ion  that  as  regards 

holdings  under  two  acres  the  law  does  noi  cause  much  complaint,  ib,  468. 

Opinion  that  the  recovery  of  rent  is  not  a  more  expensive  process  since  the  abolition  of 

iiypothec.  Right  Hon.  J.  B.  Balfour  508,  509 Probable  advantage  of  hypolliec  in 

the  case  of  the  smaller  holders  of  land;  large  number  of  holders  under  two  acres,  ib.  510, 
511.  514 View  of  witness  that  ihe  abolition  of  the  law  is  an  improvement,  ib.  513. 

Doubt  as  to  hA'pothec   having  had   much   to  do  with  accommodation  bills  between 

farmers  and  cattle  dealers,  Right  Hon.  J.  B,  Balfour  51  «i,  513.  515,  516 Probability 

that  in  Fome  cases  landlords  have  been  induced   to  take  undesirable  tenants  under  the 

right  of  hypothec,  ib.  512-544 Belief  that  the   abolition  of  hypothec  has  not  in  any 

way  affected  the  security   of  land  in  Scotland,    ib.   564 Further  reference  to  the 

process  in  enforcing  hypotliec  as  being  a  cheap  remedy,  ib.  580,  581. 

3..  Retention  and  Operation  of  the  Law  as  regards  Urban  Holdings  : 

Continued  existence  of  hypothec  as  regards  urban  holdings,  these  not  being  touched 

by  the  Act  of  1880,  Right  Hon.   J.  B.Balfour  446.   449 Belief  that  there  are  not 

many  complaints  as  to  the  operation  of  the  law  of  hypothec  in  the  case  of  urban  tenancies, 
advantage  claimed  as  enabling  the  poorer  classes  to  get  credit  for  their  rents,  ib.  468' 

471*   635 Probability  of  lodgers'   goods    being  under  protection   from    hypotliec* 

liability,  on  the  other  hand,  of  hired  furniture,  ib.  480-48;^. 

4.  Main  Points  of  Distinction  between  the  Law  of  Hypothec  and  tite   Law  of 
Distress^ ; 

fielief  that  under  the  Scotch  law  of  hypothec  the  accruing  rent  may  be  distrained  for, 

vvbilat  in  Engtand  distraint  can  be  applied  only  to  rent  due,  Waugh  17-21 impression 
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Hypothec^  Law  of  (Scotland) — rontiimed.  ^ 

4.  JUain  Points  of  Distinction  between  the  Law,  jj-c— continued. 

that  under  the  Scotch  law  the  landlord  may  distrain  for  six  months'  rent  in  arrear,  and 
for  the  accruing  rent,  Waugh  267,  268.  3^2-344. 

Particulars  relative  to  the  mode  of  enforcing  ihe  law  of  hypothec  by  sequestration  and 
sale;  security  for  the   protection  of  the  tenant  ^hich  does  not  exist  under  the  law  of 

distn  ss,  Ri^ht  Hon.  ./.  B.  Balfour  425-435 Necessity   in  Scotland  of  the  landlord 

making  application  to  the  sherifTs  court  for  an  order  to  sequestrate,  whilst  und^  the  law 
of  distress  the  landlord   in   England   may  distrain  without  judicial  authoiity,  </y.  425. 

436. 

Summary  of  the  main  points  of  distinction  between  the  law  of  hypotliec  and  the  law  of 

distress,  Right  Hon,  J.  B.  Balfour  436-443 Ueference  to  distress  as  simply  a  right 

of  seizure,  and  not  as  pletlge  or  security  like  hypoibec,  1^.  436 Practical  limitation 

of  hypothec  to  one  year's  rent  sinre  the  Act  of  1867,  whilst  in  England  six  years* 
arrears  may  be  distrained  for,  ib.  442,  443.  491-495. 

Respects  in  which  the  law  of  hypothec  was  much  simpler  in  practice  than  the  law  of 

distress,  Right  Hon.  J.  B.  Balfour  475,  476 Power  of  the  landlord,  when  rents  are  in 

arrear,  furiher  adveited  to ;  condition  as  to  his  making  application  to  the  judge  ordinary^ 

ib»  485-488.  491-495 Important  amendments  in  the  law  of  distress  as  well  as  in  the 

law  ot  hypothec,  the  latter  being  on  the  whole  milder  and  less  stringent  than  the  former, 
tJ.  520-528.  571. 

Comment  upon  the  alterations  made  in  ScotI  tnd  by  the  Hypothec  Abolition  Act ; 
respects  in  which  the  tenants  are  worge  off  than  before,  and   worse  off  than  tenants  in 

Engliind  under  the  law  of  distress,  Druce  674-677 Repetition  of  the  view  that  the 

English  law,  modified  as  proposed,  would  be  more  beneficial  to  the  tenant  from  the 
Scotch  law,  ib.  849,  850. 

Opinion  that  the  Scotch  law  of  hypothec  would  be  a  much  more  severe  law  for  the> 
English  tenant  than  the  existing  law  of  distress,  Manfield  2889-2891. 

See  also  Agisted  Stock.         Counter  Clauses.         Crown,  The. 


Illegal  Distraints.     Remedy  to  the  tenant  by  action  at  law  in  the  event  of  illegal  or  exces* 

sive  distresses,   Druce  731,  732 Great  care    requisite  in  the  case  of  distraints   on 

account  of  the  uncertain  stale  of  the  law,  Tuckett  2322,  2323. 

Inland  Revenue.     See  Crown y  The.  Excise  Duties.  Establishment.  Licenses^ 

Taxes. 

Insolvent  Tenants.  Improbability  of  insolvent  tenants  being  allowed  to  go  on  for  nearly 
six  3  ears  before  a  distress  is  put  in  to  the  prejudice  of  other  creditors  who  have  been 
trusting  them,  Waugh  217-221. 

See  also  Capital.         Credit.         Creditors.         Selection  of  Tenants. 

Interest  on  Capital.  Opinion  that  the  amount  of  interest  which  a  landowner  obtains  on  Lis 
capital  is,  on  an  uver»»ge  of  seasons, between  three  and  four  per  cent.,  Mar^field  2779-278K 

2797 Claim  of  the  landlord   to  some  preferential  security  by  reason  of  the  low  rate 

of  interest,  in  the  form  of  rent,  which  he  receives  on  his  capital,  Pitts  3641-3643.  3694. 
3699. 

Ireland.  Enormous  effect  which  the  law  of  distress  has  had  in  Ireland  in  causing  rents  to 
be  run  itp;  opinion  that  the  operation  of  the  law  is,  in  fact,  answerable  for  many  of  the 
difficulties  in  that  country,  Tebhutt  2927-2929.  2973.  3007.  3021,  3022. 


J. 

JameSf  Sir  Henry  (Member  of  the  House).  (Analysis  of  his  Evidence.) — Limitation  of 
witness'  experience  as  regards  the  law  of  distress  to  urban  cases;  reference  hereon  to  his 
evidence  several  years  ago  before  the  Committee  on  the  Law  of  Hypothec,  4209-4^12. 

4249,  4250.  4321 Occurrence  of  great  hardship  in  the  application  of  the  law  in  urban 

districts,  more  especially  in  the  case  of  the  smaller  tenants  holding  at  weekly  rents  or 
at  rents  below  50  /.  a  year,  421 1,  4212.  4220-4232.  4286-4289. 

Considerable  abuse  and  extortion  in  connection  with  the  appraisement  and  sale  of.  the 
goods;  frequent  collusion  between  the  appraiser  and  the  bailiff,  4212.  4224-4232.  4234^ 

4256,  4257 Concurrence  generally  in  Mr.  Waugh's  statement 'of  the  law  of  distress; 

origin  of  the  law  adver'ed  to,  the  power  of  sale  not  having  been  given  till  the  Statute  of 

William  and  Mary,  42 13.  4218 Exception  taken  to  Mr.  Waugh's  evidence  as  regards 
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James,  Sir  Henry  {Member  of  the  House).     (Analysis  of  his  Evid*  nee)— continued. 

the  much  more  favourable  position  of  ordinary  creditors  than  of  the  landlord  iii  enforcing 
their  claims  at  any  time  against  the  tenant;  when  traders  sell  on  credit  they 
cannot,  any  more  than  the  landlord,  take  proceedings  till  the  debt  falls  due,  4314-4917. 
4«7i-42;4. 

Opinion  that  the  |>eriod  of  six  years  for  whioh  rents  in  arrear  may  be  distrained  for  is 
too  long  ;  mitigation  if  grievance  of  ihe  right  be  limited  to  one  year,  4219,  4'io*3  4^62 

Hardship  through  the  liability  to  seizure  of  the  goods  of  a  third  person ;  expediency 

of  exemption   in  such  case,  as  uell  as  in  the  case  of  agisted  cattle,  4219.  4249,  4275. 

4283-428/) Liability  of  the  landlord  to  the  tenant  for  abuses  on  the  part  of  the  bailiff 

or   appraiser;  frequent  instiimes  to  this  effect,  4221-4224.  4234-4276 Veiy  little 

irreguhiiity  on  the  part  of  bailiffs  In  distresses  for  rent  where  the  holding  is  large, 
4224. 

Conduit  of  the  appraisement  and  sale  without  the  supervision  of  any  judicial  officer; 
improvement  if  the  proceedings  were  under  the  direction  of  the  county  court  ofliciMls  in 

each  district,  4230.   4233.  4258-4261.  4279 Explanation    in   connection  with    the 

appointment  of  appraisers  ;  very  inadequate  security  for  their  efficiency  and  good 
conduct,  4230,  4231.  4234. 

Consideration  generally  of  the  advantages  and  disadvantages  of  a  law  of  distress ; 
approval  on  the  whole  of  its  maintenance,  though  at  one  period  witness  was  favourable 

to  Its  abolition  on  account  of  the  abuses  which  occurred,  4235,  4236 Limited  extent 

to  vyldch  mortgagees  look  to  the  power  of  distress  for  rent,  4237,  4238 Liability  of 

stock  in  trade  to  the  law  of  distress ;  exemption  of  goods  sent  for  repair,  &c.,  4239, 
4240.  4306,  4307. 

Statement  of  the  powers  under  a  bill  of  sale;  important  amendment  in  course  of 
adoption  by  the  Lei^islature,  whereby  bills  of  sale  given  within  twelve  months  of  bank- 
ruptcy will  be  vitiated,  4241-4243.  4246-4248 Reference  to  attornment  as  merely  the 

acknowledgment  by  the  tenant  of  the  position  of  landlord,  4243-4245 Approval 

generally  oi  the  same  period  of  limitation  of  distress  for  rural  and  for  urban  holdings, 
4253*  4254- 

Restriction   and  control   required  as  to  the  expenses  in  cases  under  20/.  as  well  as 

in  larger  cases,  4255,  4256.  4290 Necessary  interval  of  five  days  between  the  seizure 

and  the  sale ;  liability  to  increased  expense  by  extension  of  this  interval,  4262,  4263. 

4277,  4278 Time  involved  in  the  process  of  ejectment  of  defaulting  tenants ;  question 

hereon  as  to  the  landlord  having  further  facilities  of  re-entry  if  the  law  of  dii^tress  be 

abolished,  4264-4270.  4319,  4320 Inipractibility  of  weekly  rents  in  agricultural 

holdino:8,  4274 Instances  of  great  hardship  to  the  landlord  through  collusion  between 

the  bailiff  and  tenant,  4276. 

Probable  advantage  if,  under  official  supervision,  the  auctioneer  might  remove  goods  to 

his  sale-nioms  so  as  to  sell  them  to  tlie  best  advantage,  4279-4282 Necessity  of 

ordinary  creditors  obtaining  judgment  before  they  can  enforce  their  claims,   this  not 

applying  to  the  landlord,  4291,  4292 Comment  upon   the  class  of  persons  who  act 

as  auctioneers,  as  well  as  appraisers,  under  the  law  of  distress,  4293-4296 Exception* 

able  class  also  who  act  as  bailiffs,  4297-4299. 

Very  little  use   of  the  appraisement  as   a  test   of  value  in  the  smaller  cases  where 

distress  is  levied,  4300-4304 Conclusion  further  expressed  that  the  hardship  from 

distress  arises  chiefly  in  the  case  of  the  poor  tenants,  4305 Difficulty  in  the  landlord 

following  goods  fraudulently  removed  before  sale,  4308,  4309. 

Further  consideration  of  the  position  of  ordinary  creditors  as  to  enforcement  of  their 
claims,  as  affected  by  credit  or  by  the  custom  in  the  trade,  4^10-4313— —Prior  claim 
given  to  the  landlord  on  the  ground  doubtless  that  he  eould  only  claim  his  rent  at  stated 
times,  as  it  fell  due;  obstacle   to    frequent  payment,   such  as  once  a  week,  in  rural 

holdings,  4314-4318 Considerable  hardship  to  tenants  in  not  being  allowed  to  make 

deduction  from  the  rent  in  respect  of  counter  claims;  discussion  of  proposed  remedies 
on  this  point,  43*^3-4333- 

K. 

Kent.    General  opinion  of  the   farmers  in  the  county  of  Kent   that  the  law  of  distress 
should  not  be  abolished,  but  amended  and  modified,  C06&  2102-2106.  2110-2112    ■ 
Witness  is  not  cognisant  of  any  case  of  distress;  exceptional  cases  in  which  the  law  is  put 

in  force,  ib.  2161-2163.  2337 Infrequent  instances  of  farms  being  put  up  to  public 

tender,  ib.  2221-2223. 

Information  in  regard  to  meetings  which  have  been  held  at  Canterbury  to  consider  the 
subject  ;*  resolutions  passed  at  these  meetings  recommending  a  modification  to  two  years' 
preferential  claims  in  favour  of  the  landlord,  Robinson  3136-3143.  3157-3169-  3*73- 
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Kent — continued. 

Circumstance  of  witness  being  unawore  of  any  actual  enforcement  of  the  law,  though 
it  is  operative  all  the  same, ^«ar</ 4 386-4 391.  4400.  4444-4446.  4466-4469.  46:)  1.  460^- 

4607 Divided  opinion  among  farmers  in  East  Kent  upon  the  question  of  the  abolition 

or  modification  of  the' law;  reference  hereon  to  resolutii'Ds  passed  in  the  Kent  Chamber 
of  Agriculture,  ib.  4434.  4474-4478.4519-4527.  4608-4610. 

See  also  East  Kent  Chamber  of  Agriculture. 

L. 

Land  Agents.     Approval  by  land  agents  of  the  law  of  distress  under   proper  limitations, 
Wauffh^ij. 

JjChdhnds.     See  the  Headinffs  generally  throughout  the  Index. 

Large  Tenants,     Less  prejudice  to  large  tenants  and  men  of  capital  than  to  small  tenants 
by  an  abolition  of  distress,  Waugh  148-153. See  also  Small  Tenants. 

Leases.     Grounds  for  approving  of  a  system  of  IcHses  rather  than  a  year  to  year  holding; 
greater  security  to  the  tenant  in  the  former  caF.e,  Manfield  2892-2896. 

Leicestershire.     Feeling  expressed  at  a  meeting  in  Leicestershire  in  favour  of  limitation  to 
one  year;  few  distraints  in  this  trounty,  Druce  619,  620. 

Limitation  of  the  Law.     See  Abolition  or  Limitation  of  the  Law. 

Lincolnshire.     Refertnce  to  a  meeting  of  farmers  at  Bourne  in  Lincolnshire^  when  the  only 

alteration  desired  was  as  regards  auisted  stock,  Druce  621-624 Infrequent  cases  in 

which  the  law  of  distress  has  been  executed  in  witness'  neiiihbourhood.  Prankish  2499, 
«50o.  251 1 .  2535.  2572>  ^673- 

Little^  William  C.     (Analysis  of  his  Evidence.)  — Witness,  who  is    a  tenant  farmer,  has 
acted  as  an  Assistant  Commissioner  under  the  Royal  Commis>ionon  A^jriculture,  hisin- 

Quiries  having  extended  over  ten  counties   in  the  South  of  England,  1244-1248 In 

tne  course  t»f  his  inquiries  he  heard  frequent  complaints  respecting  the  law  of  distress, 
but  resolutions  on  the  subject  were  passed  at  only  five  of  the  meetings  which  he  attended ; 
quotation  of  the<!e  resolutions  as  all  favouring  the  limitation  rather  than  the  abolition  of 
we  law,  1248-1252. 

Result  generally  of  witness'  inquiries  that  by  far  the  prevailing  opinion  was  in  favour 

of  the  limitation  of  the  law,  rather  than  of  its  abolition.  1253.  1291-1293.  1295 Very 

few  persons  who  contend  for  the  maintenance  of  the  law  as  at  present,  1254 Summary 

of  the  objections  which  have  been  brought  before  witness  against  the  law,  1255— 
Summary  of  the  advantages  claimed  for  the  law  by  its  supporters,  1256. 

Consideration  of  the  objection  that  the  landlord  takes  the  law  of  distress  into  his  own 

hands  without  resorting  to  any  court  of  law,  1257-1264 Conclusion  arrived  at  by 

witness  jhat  it  wotdd  be  a  most  disastrous  tliini;  for  the  farmers  to  entirely  abolish  the 
law  of  distress,  esptcially  in  view  of  the  depression   in  recent  years,  1265,   1266.  1294. 

1318-1320 Piessure  upon  tenants  by  trustees,  as  landlords,  if  deprived  of  the  power 

of  distraint,  1266,  1267.  1311,  1312 Witness  has  not  heard  of  much  complaint  of 

special  cases  of  distraint,  1268. 

Evidence  in  approval  of  the  preferential  claim  of  the  landlord,  other  creditors  having 
power  to  summarily  stop  their  dealings  with  tenants,  and  also  having  power  to  come  in 
at  any  time,  unless  where  credit  is  agreed  to  be  given  for  a  specified  period,  1270-1279. 

1299-1302.  1347-1349.  1355-1357 Practice  of  manure  sellers  and  other  tradesmen 

as  to  selling  for  cash  or  for  credit,  and  as  to  charging  different  prices,  1271-1279.  1307. 

13^3>  ^3M'  1365~1367 Statement  that  under  the  law  of  distress  land  is  not  generally 

let  at  competition  rents,  and  that  the  law  has  i»o  material  effect  on  rents,  1 280.  1287. 
1321-1333—^ — Expectation  that  but  for  the  power  of  distraint  the  landlord  would  stipu- 
late for  some  other  security,  or  for-payment  in  advance,  and  that  the  tenants  would  ou 
the  whole  be  worse  off,  1281.  1297,  1298. 

Opinion  that  insufficiency  of  capital  has  had  little  to  do  in  causing  the  agricultural 
depression  of  recent  years ;  inadequate  capital  doubtless  of  many  farmers  by  reason  of 

the  depression,  1284,  1285.  1308 Pains  taken  by  landlords  and  their  agents  to  select 

9A  tenants  men  who  are  solvent ;  relative  opportunities  of  the  landlord  and  of  tradesmen 

for  ascertaining  the  position  and  solvency  of  new  tenants,  1288.  1307.  1358-1361 

Effect  of  the  law  in  inducing  landlords  to  take  tenants  with  less  capital  than  they  would 
otherwise  do;  question  hereon  whether  this  is  not  prejudicial  as  regards  the  production 
of  the  soil,  1289,  1290.  1309,  1310.  1311,  1312.  i334-'346« 

Becent  change  of  local  feeling  to  some  extent  in  the  direction  of  abolition  rather  than 

limitation,  1295,  1^96.   1346 Approval  of  limitation  to  one  year,  with  six  months  in 

which  to  execute  the  law,  1303-1305 Hardship  involved  in  the  exercise  of  distraint 

for 
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LittUy  William  C     (Analysis  oriiis  Evidence)— cow^intfeft 

for  six  years;    wilness   however,  h.is  never   known   a   elaiin   for   fo   long   a  period^ 
1306. 

Doubt  as  10  lancllunlB  exercising  any  grealer  vigilance  in   the  selection  of  tenantii   if 

the  law  of  distress  were  abolished,  1315-13^0 Opinion   as   to  tiie  itisufficiency  of  a 

ready   power   ol    le-cniry,   in   In  u    of  the   preferemial    claim   of  the    landlord,    1350- 
>354. 

Lodgers.     Protec:tion  of  lodgers'  goods  from  distress  by  the  Act  of  187.1  upon  payraeut  of 

the  rt^nt  due  from  the  hnigef*,  IVaugh  15;  Hasted  ^o^^ Similarity  of  the  protection 

for  lodgers  in  Etiglaiid  to  the  Scorch  law  of  agistment^  Wangh  16 Approval   of  a 

lodgers'  <;oods  being  rxempt  from  distraijit  so  long  as  he  pays  his  rent^  ih.  397-400. 

M. 

Machinery  on  Forms.  Expediency  of  protecting  sieam  machinei^  from  distraint  by  the 
landlord,  by  giving  the  owneis  seven,  fourteen,  or  twenty-one  days'  gi'ace,  Tuckett  2494. 
2328-2331!  2396.    . 

Information  in  regard  to  the  system  under  which  agricultural  machinery  is  hired  out, 
and  the  method  adopted  to  protect  Uie  owners  from  loss ;  preferential  agreement  in 
favour  of  the  owner  of  the  machine,  made  between  him  and  the  faimer,  Manjield  2672- 

2679.     2737-2748.   2776,  2777.    2782,  27S3.    2790,  2791.  2796.  2799-2809 Terms 

of  the  agreeraeni  between  the  machine  maker  and  the  tenant;  arrangement  by  which  the 
machine  becomes  the  property  of  the  farmer  if  the  instalments  and  interest  are  paid,  but 
if  not  It  goes  back  to  the  maker,  ib.  2672-2674.  2737-2746.  2782,  2783.  2790,  2791. 
3799,  2800. 

Further  particuliirs  respecting  the  system  of  hiring  out  agricultural  machines  with  the 
option  of  purchase;  opinion  that  steam  thrashing  machines  and  steam  ploughs  should  be 
exempt  from  distraint,  iV/an;?eW  2815-2817.  2833-2841.  2845-2847.  2898-2901. 

Information  with  reference  to  the  method  of  doing  business  with  the  tenant  farmers, 
adopted  by  witness;  transactions  are  not  for  cash,  but  principally  upon  credit  for  a  year, 

Bushell  3188-3197.    3'232-3234-    3*^65-3269.    3287,   3288.    3308,  3309 Numerous 

cases  in  which  implement  manufacturers  have  suffered  hard«hip  in  consequence  of  the 
landlords  preferential  lights;  severe  losses  suffered  by  witness  from  this  cause  during  the 

late  depression,  16.  3200-3204.  3^90-i5293«  337o>337i Notice  should  be' given  to  the 

landlord  when  the  tenant  hires  tlirashuig  machines  or  steam  ploughs,  Pitts  3706. 

Recommendation  by  the  Committee  that  provision  be  made  for  the  protection  of 
machinery  not  the  property  of  the  tenant.  Rep.  vi. 

Manjieldy  William.  (Analysis  of  his  Evidence.) —Witness  is  a  farmer  farming  hi^s  own 
land  at  Ixworth  Thorpe,  Suffolk;  has  also  had  experience  in  agriculture  from  letting  out 
steam  thrashing  machinery,  2612-2620.  2666,2667.  2709,2710.  2792-2795.  2869-2876. 

Strong  disapproval  of  the  law  of  distress  in  its  present  form;  grounds  for  the  opinion 
ttiat  the  six  year«i'  preferential  claim  of  the  landlord  should  no  longer  exist,  and  that  one 

year  should  be  substituted,  2621-2625.  2(596-2704.  2761-2771.  2880-2886 Instances 

of  bard^hip  to  the  other  creditors  caused  by  the  preferential  claim  of  the  landlord  ; 
argument  that  no  tv\o  persons  ought  to  be  able  to  make  a  bargain  to  the  injury  of  a  third 
party,  2622-2625.  2634.  2655-2665.  2671.  2695.  2711.  2759,  2760.  2827-2832. 

Suggestions  as  to  the  alterations  which  should  be  made  in  the  present  law ;  proposal 
that  the  landlord's  claim  should  be  limited  to  one  full  year,  and  that  the  law  of  distress 
should  not  be  entirely  abolished,  2626- 2629.  2708.  2711-271S.  2825,2826.  2843,2844. 

2880-2686 Unanimous  opinion  of  the  two  principal  agricultural  societies  of  West 

Suffolk  against  a  total  abolition  of  the  law,  inasmuch  as  it  gives  the  landlord  security  for 
his  rent  in  the  least  objectionable  way  to  the  tenant,  2630-2633.  2668-2670 State- 
ment to  the  effect  that  the  right  of  distress  is  not  prejudicial  to  theother  creditor-,  2635- 

2651.    2753-2756 Contention    that  the  creditor  has  larger  means  of  knowing  the 

solvency  of  a  tenant  than  the  landlord  has,  2643.  2749-2752.  2853,  2854. 

Necessity,  in  the  event  of  the  abolition  of  the  law  of  distress,  for  a  landlord  to  obtain 
security  for  his  rent;  important  reason  for  such  security,  inasmuch  as  landlords  get  less 
interest  for  their  money  than  any  other  class,  2647-2651.  2702.  2729,  2730.  2778-2781. 

2797.  2801-2814 Belief  that  the  abolition  of  the  law  would  largely  tend  to  drive 

small  farmers  out  of  the  trade;  many  small  farmers  must  in  fact  have  given  up  their  farms 
during  the  last  two  or  three  years  but  for  the  existence  of  the  law,  2652,  2653.  2705- 
2707.  2784,  2785. 

Information  in  regard  to  the  system  under  which  agricultural  machinery  is  hired  out 
and  the  method  adopted  to  protect  the  owners  from  loss,  2672-2679.  2737-2748.  2776, 
2777.  2782,2783.  2790,2791.   2796.    2799-2809 Form  of  agreement  between  the 
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Manfieldy  William.    (Analysis  of  his  Evidence) — continued. 

roachine  maker  and  the  tenant  handed  in  by  witness;  arrangement  by  which  themachin^ 
becomes  the  properly  of  tlie  farmer  if  the  instalments  are  paid,  but  if  not,  it  goes  back  to 
the  maker,  2672-2674.  2737-2746.  2782,  2783.  2790,  2791.  2799,  2S00. 

Desirability,  if  it  could  be  determined,  that  the  valuation  of  a  fkrm  should  be  set  off 

against  the  rent  due  to  the  landlord,  2680-2683.  2851,  2852 Grounds  for  considering 

that  the  agistment  of  stock  is  a  question  of  the  most  diflScnlt  and  critical  kind ;  expediency 
of  havins:  a  cheap  and  ready  means  of  investigating  a  tenant's  title  to  the  stock  on  his 

form,  2684-2694.  2772.  2867,28(58 Non-agreement  with  previous  witnesses  who  have 

stated  that  bankrupt  farmers  frequently  leave  the  land  in  so  bad  a  condition  that  the 
landlord  is  worse  off  than  if  he  were  to  lose  his  rent,  2699-2701. 

Insignificant  character  of  the  security  which  a  landlord  possesses  for  his  rent  in  respect 
of  grass  land  ;  opinion  that  in  these  cases  landlords  probably  take  other  security,  2719- 
2728.  2786 Grounds  for  the  opinion  that  the  law  of  distress  tends  to  the  better  culti- 
vation of  the  land,  2730-2736 Statement  that  in  most  agreements  between  landlords 

and  tenants  there  is  a  clause  givin«c  the  landlord  power  of  re-entry  in  case  of  non-payment 
of  rent;  considerable  difficulty  and  delay  which  must  take  place  if  the  power  of  re-entry 
is  put  into  operation,  2757,  2758.  2848-2851.  2887,2888. 

Small   amount  of  attention  which  tlie  present  question  has  excited  in  Suffolk,  2773- 

2776 Opinicm  that  the  amount  of  interest  which  a  landowner  obta-ns  on  his  capital  is, 

on  an  average  of  seasons,  between  three  and  four  per  cent.,  2779-2781.  2797 Further 

evidence  in  relation  to  the  system  of  hiring  out  agricultural  machines  with  the  option  of 
purchase;  opinion  that  steam  thrashing  maciiines  and  steam  ploughs  should  be  exempt 
fiom  distraint,  2815-2817.  2833-2841.  2845-2847.  2898-2901. 

Circumstance  of  bills  of  sale  being  rarely  taken  by  landlords;  when  bills  of  sale  are 

given  by  small  tenants  to  creditors  it  means  ruin,  2818-2824.  2865 Statement  that 

manure  merchants  make  n  considerable  difference,  as  regards  their  charges,  between  cash 

and  credit,  2842-2844 Impossibility   for  a  ten  mt  to  assign  his  farm  to  a  stranger 

without  the  consent  of  the  landlord;  opinion  that  il'  such  a  course  were  possible  the 
landlord  should  have  very  large  powers  of  redress,  2855-2864. 

Belitf  that  there  would    have  been  very  little  agitation  in  regard  to  tlie  law  of  distress 

had   it  not  been  for  the  agricultural  depression  within  the  last  few  years,  2877-2879 

Opinion  that  the  Scotch  laA  of  hypothec  would  be  a  much  more  severe  law  for  the 
Enuli^h  tenant  than  the  existing  law  of  distress,  28S9-2891. 

Grounds  f»r  approval  of  a  system  of  leases  rather  than  a  year  to  year  holding; 

greater  security  to  the  tenant  in  ihe  form«r  case,  2892-2896 Numerous  instances  m 

which  creditors  possess  a  preferential  claim  in  respect  of  debts  which  become  due  before 
the  rent,  2902-2906. 

Manure  Merchants.  Extent  to  which  the  manure  merchant,  as  contributing  to  the  pro- 
duction of  the  land,  can  be  said  to  have  any  grievance  as  respects  the  preferential  claim 
of  the  landlord,  Rt.  Hon.  J.  B.  Balfour  547-552. 

Practice  of  manure  sellers  and  other  tradesmen  as  to  selling  forcasii  and  for  credit,  and 

as  to  charging  different  prices,  Little   1271-1279.    1307.    1313,  I3i4,  1355-1357 

Statement  that  manure  merchants  make  a  consiierable  difference  as  regards  their  charges^ 
between  cash  and  credit,  Manfield  2842-2844. 

See  also  Credit.         Creditors.         Preferential  Claim  of  Landlord. 

Melvill,  TFilliajn  Heiiry.  (Analysis  of  his  Evidence.) — As  solicitor  to  the  Inland  llevenue 
Office,  witness  submits  explanations  in  connection  with  the  power  of  distress  as  applied 
in  the  collection  of  taxes,  4334  et  seq. 

Special  powers  of  the  Crown  under  provisions  in  the  Revenue  Acts  with  reference  to 
distress;  these  are  altogether  independent  of  the  general  law  of  distress,  which  might  be 

repealed   without  touching  the  power  of  the  Crown,  4337-4348 Explanation  of  the 

right  of  distress  in  the  case  of  manufacturers  of  articles  which  are  subject  to  duties  of 

excise;   express  provisions  respecting  beer  and   spirits,  4337-4340 Special  lien  in 

favour  of  the  Crown  under  the  Act  4  &  5  Vict.  c.  20,  in  resf.ect  of  various  exciseable 
goods,  materials,  machinery,  &c.,  this  lien  having  precedence  of  the  general  law  of 
distress,  4337-434^- 

Explanation  of  the  practice  in  levying  distress  on  the  part  of  the  Crown  in  the  case  of 
persons  subject  to  the  payment  of  duties  and  taxes;  that  is,  the  income  tax,  land  lax,  and 

inhabited  house  duty,  4340.  4355-43^7 Very  rare  complaints  received  at  Somerset 

Jlouse  as  to  the  enforcement  of  distress  warrants  for  taxes;  very  few  distresses  levied  in 

the  case  of  agricultural  lioldinfi:s,  4340.  4349-4361-  4368,  4359 Information  relative 

to  the  right  of  distraint  as  applied  to  establishment  licenses,  under  the  Act  33  &  34  Yiot. 
c.  14;  very  rare  enforcement  of  the  warnmt  in  these  cases,  whilst  no  complaint  has  ever 
reached  Somerset  House,  4347. 

Statement 
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Melvill,  William  Henry.    (Analvftis  or  his  Evidence)— eo/t^iniffMi. 

Statement  to  the  effect  that  under  the  Bankruptcy  Act  the  prefereutial  right  does  not 
exist  in  the  Crown  but  in  the  landlord;  precedence  otherwise  of  the  Crown  before  the 

landlord's  claim,  4347,  4348.  4356,  4357 Circumstance  of  there  being  no  redresa  to 

the  occupier  in  the  event  of  excessive  seizure,  or  of  abuse,  on  the  part  of  the  Crown 
offict^r,  4349-4351- 

Great  importance  attached  by  the  Inland  Bevenue  Department  (and  by  witnej^s)  to  the 
power  of  distress  in  the  collection  of  taxes,  as  being  a  most  prompt  and  effective  remedy, 

though  the  warrants  are   rarely  enforced,  4352-4354.   4368-4371 Impossibility  of 

collecting  the  revenue  except  with  the  power  of  distraint,  or  some  other  power  equally 
prompt  and  efficacious,  4368--4371* 

Modification  of  the  Law.     See  Abolition  or  Limitation  of  the  Law* 

Mortgages  and  Loans  (Landlords).  Limited  extent  to  which  the  law  cf  distress  is  VHluable 
as  regards  the  recovery  of  interest  on  mortgaget^,  Waugh  137.  flag-asi.  373-375.  412 

Operation  of  the  power  of  distress  in  facilitating  borrowing  by  landlords  on  easier 

terms,  Druce  641-644.  707-712.  800,  801 Limited  extent  to  which  mortgagees  look 

to  the  power  of  distress  for  rent.  Sir  H,  James  4237,  4238* 

N. 

liattlcy  William  Henry.  (AnalyMs  of  his  Evidence.) — Witness  is  a  tenant  farmer  residing 
near  Caliington,  Cornwall,  being  tenimt  of  150  acres  and  owiting  108  acres,  both  of  which 
hefurms;  is  also  honorary  secretary  to  ihe  Farmers'  Alliance,  and  a  member  of  the 
Devon  and  Cornwall  Chamber  of  Agriculture,  1362,  1363.  1633-1637.  1736. 

Meetings  ht^ld  by  the  tenant  farmers  in  Cornwall  at  which  the  subject  of  the  law  of 
distress  was  discussed ;  resolution  in  favour  of  the  total  abolition  of  the  law  carried 
unaninjously  al  thtse  meetings  1365- 1369.  1426,  1427#  1463-1471.  1509,  1510.  1595- 
1605.  1699— ^Diffeicnce  in  the  size  of  farms  in  Cornwall  as  compared  with  those  in  the 
midland  counties;  numerous  small  farms  in  the  county  under  fifty  acres  occupied  by  the 

owners,  1370,  1371.  1547,1548 Decided  opinion  that  the  landlord  should  have  the 

right  of  re-entry  ;  with  this  power  he  can  require  nothing  else,  1372,  1373. 

Compensation  for  unspent  manure  allowed  by  witness  to  tenants  who  desire  to  give  up 

their  holdings,  1373.  15^9-1551 Belief  that  in  small  tenancies  the  element  of  credit 

enters  in  a  precisely  similar  manner  as  in  the  case  of  large  farms*,  1375-1379 Con- 
tention that  a  farmer  sliould  possess  sufficient  capital  to  be  able  to  farm  his  holding 
without  requiring  credit,  1379-1382. 

Grounds  for  objecting  to  the  law  of  distress,  which  is  a  ^reat  disadvantage  to  farmers 
in  creating  undue  competition  for  land;  instances  adduced  in  proof  of  this  view,  1383- 

1392.  1479.  1481.  1532.  1568-1572 Possibility,  under  the  law  of  distress,  lor  a  may 

of  straw  to  obtain  a  farm,  and  at  a  high  rent;  instance  of  a  farm  of  150  acres  taken  by 
by  a  man  uithout  any  capital  at  all,  who  was  obliged  to  borrow  money  from  his  relatives, 

1383-1396.  1433-  hV^*  M79'  1552-1558.  1670-1672.  1586-1590 Evil  of  th« system 

of  takirg  farms  without  sufficient  capital  to  successfully  cultivate  them;  serious  de- 
terioration which  may,  under  such  circumstances^  result  to  ihe  farm,  1393-1401.  1513. 
1637-1544-  ' 

Decided  opinion   that  tenants  entirely  without  capital  would  not  be  accepted  by  the 

landlord  but  for  the  law  of  distress,  1393,  1394.  1402-1404 Statement  that  the  law 

of  di^tress  has  been  vigorously  applied  in  the  neighbourhood  of  Caliington;  instances  in 
which  the  law  has  been  applied  to  the  advantage  of  the  landlord  only,  and  to  the  loss  of 
the  general  creditors,  1405-1425   1434-1445.  1448-1450.  1482-1495.  1518,  1519. 

Circumstancts  under  which  a  tenant  having  incurred  a  debt*for  seeds  was  sold  up,  and 
the  landlord  ^ot  the  whole  benefit  of  the  seeds  which  were  in  the  ground,  while  the  seed 
merchant,  with  ihe  remainder  of  the  creditors,  got  only  2\d.  in  the  pound,  1406-1424. 

1496-1498.  1527- 153>-  '533-1536.  1559-1562.    i59i~>594-  1714-1725 If  the  law 

of  distress  had  not  been  in  force  in  this  case  the  landlord  would  have  only  shared  with 

the  rest,  1409-141 1 Instance  of  a  landlord  selling  cows  which  belonged  to  a  stranger 

for  rent  due.  by  the  tenant;  in  this  case  the  owner  ot  the  cows  was  obliged  to  buy  them 
back,  1425.  1480. 

Occasional  instances  in  which   landlords  prefer  to  take  men  of  straw  as  their  tenants 

on  account  of  getting  a  larger  rental  for  their  farms,   1428-1432 General  rule  in  the 

county  of  Cornwall  to  insert  in  leases  a  provision  that  wiien  a  tenant  becomes  insolvent, 

the  lease  or  agreement  becomes  forfeited,  1444,  1445 Decided  opinion  that  the  total 

abolition  of  the  law  cf  distress  would  be  more  beneficial  to  the  farmers  than  its  partial 
abolition,  such  as  limiting  the  exercise  of  the  law   to  one  year's  rent,  1446.  1452-1462 

Belief  that  in  consequence  of  the  law  farmers  do  not  obtain  the  same  amount  of 

credit  from  bankers  that  other  borrowers  obtain ;  higher  jier-centage  charged,  as  a  rule, 
by  hankers  Jo  farmers  than  to  others,  1447-1451.  1566,  1567. 
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Nattle,  William  Henry.    (Analysis  of  htg  Evidence) — continued. 

Disapproval  of  a  tenant  obtaining  acder  any  circumstances  credit  from  his  landlord ' 
contention  that  no  tenant  sbould^  take  a  farm  unless  be  has  Mufficient   capital  to  work  it, 

'    H53-1457'  >6^*-'6'6 Opinioi  that  the  limitation  of  the  law  of  distress  to  one  year 

would  deprive  the  tenaat  of  the  advant  ige  of  credit  from  his  landlortl,  and  at  the  same 

time  not  improve  his  position  with  his  other  creditors,  1454-1462  General  feeling  in 

witne.-s'  part  of  the  county  of  Cornwall  in  favour  of  the  total  abolition  of  the  law.  1472. 

1506-1508.1606-1608 Ample  security  which  a   landlord  posset^ses  without  the  law 

of  distress  for  >ix  or  twelve  months'  rent,  in  the  tillaajes,  growing  crops,  and  hay  apd 
straw  which  are  0!i  the  farm,  1473-1477.  1503,  1563-1565. 

Expediency  of  extending  the  rule  which  obtains^  in  witness'  neighbourhood,  that  the 
rent  should  be  paid  quarterly  and  not  half-yearly;  belief  that  no  objection  would  be 
made  to  this  rule  by  farmers  who  possess  suflSiient  capital,  1483.  1563-1565.  1578- 
1584.  1655-1663.  1700 Clause  insierted  in  the  leases  in  *^  itness' district  which  pro- 
hibits tenants  from  selUng  or  removing:  either  hay  or  straw  from  off  the  faim,  1491-1494 

Introduction  of  late  years  of  clauses  into  leases  giving  tenants  compensation  for  acts 

of  husbandry,  1500-1503 Law  of  distress  never  put  into  execution  ina  single  instance 

by  witness  in  regard  to  his  Jenanis,  1504,  1505. 

Approval  of  placing  the,  landlord  in  the  same  position  as  all  other  creditors  in  rrgaid 
to  tlie  rent  unpaid  by  a  tenant;  expediency  of  giving  the  landlord  power  of  re-entry  in 
the  event  of  the  rent  not  bein^  paid  ina  cert.un  time,   1516,  ^517.  1520-1522.  1524- 

1526.  1684-1689 Importance  of  o;iving  the  landlord   power  to  obtain  damages  from 

the  tenant  in  the  case  o\  the  value  of  ihe  farm  being  deteriorated,  1520.  1586 Strong 

opinion  that  the  abolition  of  the  law  of  distress  would  tend  to  make  the  tenants  better 
farmers,  e.cpecially  if  they  were  given  compensation  for  unspent  manures,  1523 State- 
ment that  in  the  neighbourhood  of  Callington  the  character  of  the  farming  is  mixed,  there 
being  rather  more  arable  than  grass  land,  1545,  1546— Disapproval  of  a  farmer  having 
power  to  borrow  money  beyond  the  value  of  his  assets,  1574-1577. 

Examination  with  reference  to  the  partnership  which  may  be  supposed  (o  exist  between 

the  landlord  and' the   tenant*  with   regard  to  the  farming  of  the  land,  1609-1627 

Decided  approval  of  a  total  abolition  of  the  law  of  distress,  say  within  two  years,  1628- 

1632.  1730-1734 Majority  of  farms  in  the  neighbourhood  of  Callington  let  by  tender; 

inclination  of  agents  to  run  up  the  rem  even  when  not  let  under  tender,  1638-1654. 

Statement  as  to  the  trustees  of  the  late  Sir  Wm.  Call  having  been  obliged  to  call  up 
all  the  rents  in  cons^equence  of  the  estate  having  been  sold  to  the  Duchy  of  Cornwall ; 

hardship  thereby,  1641-1646.  1673-1679 Further  argument  that  a  tenant  should  not 

have  sii  little  capital  to  work  his  farm  that  he  requires  to  borrow  money  from  a  bank  to 

pay  his  rent,  1664-1669 Further  opinion  that   there  would  be  no  advantage  in  a  law 

of  distress   for  one  year  only,  1680-1683 Approval  of  security  being  given  for  the 

payment  of  rent,  as  is  the  case  in  Scotland,  rather  than  of  the  law  of  distress  being  con* 

tinued,  1688-1698 Instances  in  which  seed  and  manure  merchants  have  made  losses 

through  farmers,  whilst  the  landlords  under  the  law  of  distress  have  taken  the  whole  of 
the  maimre,  and  have  not  paid  the  merchants  for  it,  1701.  1706-1713. 

Contention  that  if  the  law  of  distress  were  abolished  it  would  not  be  necessary  for  the 
landlords  to  have  security  from  the  tenant,  as  landlords  would  be  veiy  careful  in  requiring 

tenants  with  suffieient  capital,  1702-1 705 Further  suggestion  that  the  right  of  re-entry 

should  be  given  to  the  landlord  in  the  event  of  the  abolition  of  the  law;  admission  that 

this  subject  has  not  been  thoroughly  discussed,  1726-1729 Contention  th-rit  the  State 

is  not  justified  in  providing  by  law  facilities  to  enable  tenants  to  obtain  credit,  1735. 

tJurfollL     Feeling  in  Norfolk  upon  the  question  of  the  abolition  of  the  law,  Druee  626 

Undoubted  fact  that  the  present  law  has  had  the  effect  of  keeping  up  rents  in  the  county 
of  Norfolk ;  belief  that  the  increase  has  been  about  25  per  cent..  Overman  3442.  3454- 

3468-  3512-3515.  352^  3527.  3573,  3574 Farms  are  not  let  by  tender  in  Norfolk, 

ib.  3452. 

Assertion  that  in  Norfolk  the  good  landlords  have  no  fear  with  regard  to  the  abolition 
of  the  law  of  distress ;  belief  that  in  the  event  of  total  abolition  such  landlords  would  not 
endeavour  to  obtain   other  preferential  security  for  their  rent,   Overman  3499>  3500. 

3593-3599 Infrequent  instances  of  the  law  being  put  into  operation  in  North  Norfolk, 

lb.  3503-3507 Opinion  that  the  present  feeling  against  the  law  is  not  to  be  attributed 

to  the  case  of  agisted  stock;  strong  feeling  on  the  subject  in  Norfolk  for  many  years,  ib. 
35^0-352,5. 

Notice  to  Quit.     Feeling  in  some  counties  in  favuur  of  a  longer  notice  to  quit,  this  being 
-     altogether  incompatible  with  the  abolition  of  distress,  Druce  688-691. 

Nottinghamshire.     Resolution  of  the  Nottinghamshire  Chamber  of  Agriculture  that  the  law 
should  be  abolished,  Druce  626. 
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Occupiers.     Explanation  that  the  ancient  common  law  of  the  country  recognises  neither 

landlord  nor  tenant,  but  only  the  occupier  of  the  land,  Waugh  7 Oblijfation  upon  the 

occupier  under  the  common  law  as  10  the  payment  of  Imperial  taxes,  01  parochial  and 

local  taxes,  and  the  performance  of  parochial  and  Innperial  oflBces,  ^».  7-9 Several 

privileges  of  the  occupier  under  common  law ;  right  of  free  sale  possessed  by  the  occu- 
pier, wliilst  the  landlord  has  no  right  to  enter  upon  th^  occopatioa,  ib.  g. 
See  also  the  Headings  generally  tkrtmghaut  the  Index; 

Origin  of  the  Law.  Origination  of  the  law  of  distress  under  the  ftudal  system,  or  law  o£ 
contract  between  the  tenant  and  the  lord,  ihe  former  being  uiuler  obligation  to  pay  rent 

to  the  lat  ef,  and  to  perform  certain  services,  Waugh  g Further  statement  as  to  ihe 

origin  of  the  law  of  distress  in  connection  with  the  ftudal  liabilities  of  tlie  tenant  to  Ihe 
lord  under  the  feudal  system,  ib.  179-184. 

Concurrence  generally  in  Mr.  Waugh 's  statement  of  the  law  of  distress;  origin  of  the 
law  adverted  to,  the  power  of  sale  not  having  been  given  till  the  Statute  of  William  and 
Mary,  Sir  H.  James  4213.  4218. 

Great  antiquity  of  the  law  of  distress ;  feudal  custom  in  which  the  law  originated, 
Rep.  iii. 

Ooermany  Henry.  (Analysis  of  his  Evidence.) — Witness  is  a  tenant  farmer,  renting 
1,300  acres  in  the  county  of  Norfolk,  3429-3433.  3566-3570. 

Grounds  for  objeciing  to  the  present  law  of  distress;  fictitiou*^  value  put  upon  the 
hire  of  land  by  rendering  it  safe  for  landlords  to  accept  the  highest  bidder,  re^rdless  of 
the  tenant  having  either  sutficisnl  skill  or  sufficient  capital,  3434-3441.  3491-3495* 

3575-3582 Injury  caused  by  the  present  law  to  a  tenant's  credit  both  with  bankers 

and  other  creditors ;  lanre  amount  of  credit  given  by  implement  and  manure  manufac- 
tures to  furraers  in  Norfolk,  3436.  3466-347«^  3496-3498^  3583-"359^« 

Contention  that  no  difference  exists  between  the  land-letter  and  other  creditors  wlio 
supply  cake,  manure,  and  other  gondii,  to  tenant  farmers ;  grounds  for  this  argument, 

3436.  3473-3478-  34^9>  3I90.  35^8-3547.  3572.  3606-3612 Power  of  selecting  their 

tenants  possessed   by  landlords  in  former  times  uhen  farming  was  Iel    money- making 

business  ;  assertion  that  this  power  no  longer  exists,  3436.  3478,  3479 Explanation 

that  if  the  present  law  be  abolished  landlords  would  have  ti>e  privilege  over  other 
creditors  of  reserving  the  outgoing  covenants  in  tl>e  way  of  roots,  hay,  kc. ;  expediency 
of  their  also  having  the  privilege  of  valuation  of  unexhausted  improvements,  left  by  out- 
going tenants,  3436.  3566-3562. 

Undoubted  fact  that  the  present  law  has  had  the  effect  of  keeping,  up  rents  in  the 
county  of  Norfolk ;  belief  that  the  increase  has  been  about  25  per  cent.,  3^42.  3454- 

3458.  3512-3515.  3526,  3527.  3573>3574 Approval  of  the  total  abolition  of  the 

law,  and  not  merely  of  its  modification  of  it,  3443,  3444 Strong  opinion  against  the 

system  of  landlords  letting  their  farm^t'  to  small,  poor  farmers  without  sufficient  capital ; 
the  old  rule  in  Norfolk  was  that  a  farmer  should  possess  1,000  /.  for  every  100  acres, 
3445-3448-  35»6-35»9.  3553"3555-  3600-3605. 

Complaint  that  at  the  pre^^ent  time,  and  under  the  law  of  distress,  landlords  look  more 
to  the  amount  of  rent  than  to  the  capital,  s  ill,  and  enterprise  of  the  tenant,  3449-3453 

3483-3488 Farms  not  let  by  teiider  in  Norfolk,  3452 Aggravation  of  the  present 

depressed  btate  of  agriculture  by  the  existence  of  the  law  of  distte*<s  ;  it  has  led  to  the 
rents  being  increased,  and,  so  far,  has  helped  to  impoverish  the  tenants,  3459-3465.  3521. 

Opinion  thdt  at  the  present  time,  and  in  the  depressed  state  of  agriculture,  it  is  quite 

right  that  the   change  in  the  law  should  be   made,  3480-3482 Assertion  that  in 

Norfolk  the  good  landlords  have  no  fear  with  regard  to  the  abolition  of  the  law  of 
distress;  belief  that  in  the  event  of  total  abolition  such  landlords  would  not  endeavour 
to  obtain  other  preferential  security  for  their  rent,  3499,  3500.  3593-3599. 

Infrequent  instances  of  the  law  of  distress  being  put  into  operation  in  North  Norfolk, 

3503-3507 Opinion  that  the  present  feeling  against  the  law  is  not  to  be  attributed 

to  the  case  of  agisted  stock,  3520 Strong  feeling  on  the  subject  in  Norfolk  for  many 

years,  3520-3525 Assertion  that  the  lamentable  agricultural  depression  is  not  due  to 

bad  seasons,  but  to  excessive  rent  and  excessive  Libour,  3550-3552 Contention  that 

the  property  of  third  parties  should,  under  no  circumstances,  be  liable  to  distraint,  3563- 
3565. 
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Parol  Tenancies.    Tendency  of  the  want  of  a  power  of  distraint  to  reduce  the  number  of 
parol  tenancies,  Waugk  291-294. 

Payment  in  Advance.    See  Pre^payment  of  Rents. 

Peasant  Proprietors.  Objection  (d  peasant  proprietors  as  compared  with  peasant  tenants, 
Waugh  28 See  also  Credit.        Small  Tenants. 

PittSj  Thomas^  Jun.  (Analysis  of  his  Evidence.) — ^Witness  is  a  member  of  the  firm  of 
Pitts,  Son  &  King,  com,  manure,  and  oil-cake  merchants  and  malt^ter:<,  at  Plymouth ; 
he  is  in  frequent  communication  with  tenant  farmers,  chiefly  in  South  Devon  and  East 
Cornwall,  3613-3616.  37«t-3727- 

General  opinion  of  tenant  farmers  in  Devonshire  and  East  Cornwall  in  favour  of  the 
modification  of  the  Jaw  of  distress,  rather  than  of  its  abolition,  3617-3634.  3724-3727 
——Satisfaction  to  be  given  by  limiting  distraint  to  one  year's  rent,  with  three  or  six 
months  after  the  year  (or  putting  the  power  in  force,  3618-3620.  3683-3689 Non- 
objection by  witness,  as  a  trader,  to  the  landlord  havini;  a  preferential  security  of  twelve 
months,  3625,  3634-3637.  3690-3693 Different  prices  of  witness'  firm  for  cash  pay- 
ments and  for  credit,  3626-3629.  3756-3760. 

Coi.siderable  majority  by  which  a  resolution  was  carried  in  the  Devon  and  Cornwall 
Chamber  of  Agiicultuie  in  favour  of  restricting  restraint  to  one  year's  rent,  3630-3633. 

3728-3735 Prejudice  to  the  farmer's  credit  with  the  merchant  if  the  landloid  were 

secured  by  a  bill  of  sale,  distress  being  abolished,  3636-3638 Objection  to  a  system 

of  pre-payment  of  rent ;  disadvantage  to  the  tenant  as  compared  with  his  present  position, 
3639*  3640.  3700-3702.  3716.  3800-3806. 

Claim  of  the  landlord  to  some  preferential  security  by  reason  of  the  low  rale  of 
interest,  in  the  form  of  rent,  if^hich  he  receives  on  his  capital,  3641-3643.  3694-3699 

Bttter  position  of  traders  than  of  the  landlord  as  to  recovery  of  debts  if  the  latter 

had  no  power  of  distraint,  3644-3647 Apprehended  abuse  on  the  score  of  credit  if 

tenants  wore  entirely  exempt  from  distraint  for  rent;  this  would  not  apply  if  distress 
were  limited  to  one  year,  3648-3650. 

Numerous  small  farms  in  parts  of  Devon  ;  prejudicial  effect  as  regards  improved  cul- 
tivation in  these  cases  if  the  tenants  were  not  aided  as  to  capital  and  credit  by  the  opera- 
tion  of  the   law  of  distress,  3651-3663'   37}!*7-3792.   3798,  3799 ^Way  in  which 

industrious  labourers  and  small  occupiers  are  aided   by  the   law  ia  becoming  prosperous 

farmers,  3651-3659.  3787-3792-  379^*3799 Opinion  that  the  law  of  distre^^s  does 

not  affect  the  rent  of  farms,  3660.  3793-3797 Care  taken  by  landlords  to  ascertain 

that  new  tenants  have  sufficient  capital  for  the  proper  cultivation  of  farms,  3664-3670. 
3719,  3720 Comparatively  few  distresses  m  witness'  district,  3671.  3778-3780. 

Conclusion  that  a  limitation  of  the  power  of  di^^tress  to  one  year  should  apply  to  uiban 
as  well  as  agricultural  holdings,  this  modification  being  preferable  to  the  abolition  of  the 
law  or  the  retention  of  the  present  period  of  six  years,  3672-3689 Instances  of  pre- 
ferential security  other  than  is  given  to  landlords ;  as  for  the  recovery  of  tiihes  and  taxes, 

3690-3693 Restriction  of  credit  by  the  landlord  in  times  of  agricultural  depression  if 

there  were  no  power  of  distraint ;  benefit,  on  the  other  hand,  under  the  present  law, 
3698,  3699.  3704-37  M- 

Suggestion  that  notire  be  given  by  the  tenant  to  the  laniJlord  when  agisted  stock  is 

taken  in ;  3703-3705 Notice  should  also  be  given  when  the  tena:)t  hires  threshing 

machines  or  steam  ploughs,  3706 Extent  to  which  the  landlord's  security  is  affected 

by  the  farms  in  Devonshire  being  taken,  as  a  rule,  from  Lady  Day  ;  that  is,  u$«  regards 

growing  crops,  3715.  3749-3755.  3807-3809 Dissent  ft-om  the  view  that  the  present 

law  creates  an  undue  competition  for  land  or  prevents  reduction  of  rent,  3717-3720. 
377 >-3777- 3793-3797- 

Summary  of  witness'  reasons  for  upholding;  a  law  of  distress  ;  reference  more  especially 
to  the  inability  of  the  landlord  to  claim   his  rent  before  a  specified  time,  whereas  it  is 

constantly  accruing,  3736-3748 Further  disapproval  of  bills  of  sale;  limiied  extent 

to  which  given  by  farmers,  3761-3770 Less  security  to  the  landlord  in  the  case  of  ' 

grass  farms  than  of  arable  farms,  3781-3786. 

Pledges  {Recovery  of  Rent).  Reference  to  distresses  us  pledges  to  compel  performance,  or 
ns  a  remedy  to  the  lord  to  recover  rent,  &c.;  great  extortion  on  the  part  of  landlords  in 

former  times  by  means  of  excessive  pledges,  Waugh  9 Passing  of  the  Statute  of 

Marlebridge  in  the  reign  of  Henry  III.,  in  order  to  prevent  extortionate  pledges  being 
taken  by  the  landlords,  ib. 
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Preferential  Claim  of  Landlord: 

Grounds  for  justifying  the  privilege  or  preferential  right  of  landlords  in  the  form  of 
.    distraint;  special  privileges  or  liens  enjoyed  by  other  classes  as  well  as  .and  lords,  Waugh 

35-42 Expediency  of  the  landlord  being  in  a  better  position  than  ordinary  creditors 

as  his  rent  is  constantly  accruing  and  can  only  be  claimed  at  fixed  periods;  frequency 
of  other  creditors  coming  in  before  the  rent  is  aue  and  sweeping  awajr  everything,  as  bv 

means  of  bills  of  sale,  tJ.  40-55.  iio-ii6.  139-145.  159-161 Distinction  in  principle 

between  the  landlord's  privilege  of  di:»tress  and  certain  other  privileges  and  liens  ;  justi^ 
fication  however  of  the  landlord's  privilege  of  distress  by  reason  of  his  unfavourable 
position  as  regards  the  accruing  rent,  ift,  197-213.  369-371, 

Dissent  from  the  view  that  the  landlord  ain  only  claim  the  rent  at  stated  periods  and 
should  therefore  have  a  preference  over  other  creditors ;  he  can  in  fact  stipulate  for 
immediate  payment  or  for  pre-payment,  or  for  security,  Biffhc  Hon.  •/.  B.  Balfour  565* 
569.  576,  577- 

Good   ground   for  the   preferential   claim  of  the  landlord  over  ordinary  credilors; 

difficulty  in  the  former  getting:  re-possession  of  his  land,  Druce  686.  737-743 Greater 

risk  now  run  by  the  landlord  than  by  the  manure  merchant  or  implement  maker;  exami- 
nation hereon  as  to  the  grounds  upon  which  witness  contends  for  a  preferential  claim  in 
the  former,  ib.  803.  805.  853-85,5.  905-932. 

Evidence  in  approval  of  the  preferential  claim  of  the  landlord,  other  creditor?;  havinsr 
power  to  summarily  stop  their  dealings  with  tenant!^  and  also  come  in  at  any  tisne,  unless 
where  credit  is  agreed  to  be  given  for  a  specified  perod,  Little  1270-1279.  i299-i.'^02. 

1347-1349-  1355-1357 Approval  of  a  system  by  which  tenants  would  agree  that 

their  landlords*  right  of  distress  should  be  waived  in  favour  of  the  general  creditors, 

Hewett  18S7-1890 Different  position  of  the  landlord  and  of  other  creditors  in  the 

event  of  the  abolition  of  the  law;  whiUt  the  landlord  gets  about  two  per  cent,  for  the 
letting  of  his  land,  the  manure  merchant  gets  about  20  per  cent,  for  his  profit,  Cobb 
2097,  209S. 

Priority  of  claim  allowed  by  the  law  in  favour  of  creditors  who  give  something  special 
to  a  debtor;  argument  that  as  a  landlord  trusts  his  tenmts  more  tlian  anyone  else  does, 
be  shouli  have  some  special  security  to  place  him  on  equal  terms  with  other  creditors, 

TmcA/?/^  2288.  2310-2312.  2448-2450 Entirely  difierent  position  of  the  landlord  as 

compared  with  otiier  creditors  in  regard  to  the  prospective  accruing  rent,  inasmuch  as 
other  creditors  can  instantly  stop  the  supply  of  goods  when  they  like,  ib,  2378  — ^ 
Feeling  of  satisfaction  in  the  landlord  knowing  that  if  his  tenant  gets  behind  in  his  rent 
there  is  the  preferential  security  under  the  law  of  distress,  ib,  2404,  2405. 

Concurrence  in  the  objection  that  the  landlord  has,  under  the  law,  a  preferential  claim 
over  other  creditors,  FrankisA  2483.  2487-2492.  2552-2558.  2579-2582  ;  Bashell^iSi- 

3187 Strong  diSiipproval  of  the  law  of  distress  in  iis  present  form;  grounds  for  the 

opinion  that  the  six  years*  preferential  claim  of  the  landlord  should  no  longer  exist  and 
should  be  limited  to  one  year,  Manjield  2621-2629.  26915-2718.  2761-2771.  2880-2886. 

Admission  that  if  the  law  of  distress  had  not  been  available  during  recent  years  the 
landlords  could  not  have  secured  rents ;  great  disparity  between  what  the  landlord  gets 

and  what  the  outside  creditor  gets,  Bashdl  3376 Belief  that  if  the  security  for  rent 

were  taken  away,  some  landlords  might  take  a  harsh  view  of  the  means  to  collect  rent  in 

the  future,  ib,  3385-3387 Willingness  on  the  part  of  some  tradesmen  to  agree  to  six 

months  priority  of  claim  in  favour  of  the  landlords,  ib.  3388,  3389. 

Non-objection  by  witness,  as  a  trader,  to  the  landlord  having  a  preferential  security  of 

twelve  months,  Pitts  3625.  3634-3637.  3690-3693 Better  position  of  traders  than  of 

the  landlord  as  to  recovery  of  debt<,  if  the  latter  had  no  power  of  distraint,  ib,  3644- 

3647 rinsfancts  of  pieterential  security  other  than  is    given  to  landlords,  as  for  the 

recovery  of  tithes  and  taxes,  ib.  3690-3693. 

Respects  in  which  the  landlord  would  j»till  be  in  a  better  position  than  other  creditors 

if  there  were  no  power  of  distraint,  Gardiner  3892-3896 Dissent  from  the  view  that 

as  the  rent  is  constantly  accruing  the  landlord  should  have  a  preference  over  creditors 
who  come  in  at  any  moment,  ib,  3934-3940. 

Exception  taken  to  Mr.  Wauj4h's  evidence  as  regards  the  much  more  favoarable 
position  of  ordinary  creditors  than  of  the  landlord  in  enforcing  their  claims  at  any  time 
against  the  tenant;  when  traders  sell  on  credit  they  cannot,  any  more  than  the  landlord, 

take  proceedings  till  the  debt  falls  due,  Sir  H.Jame$  4214-4217.  4271-4274 Further 

consideration  of  the  position  of  ordinary  creditors  as  to  enforcement  oi  their  claims,  as 

affected  by  credit  or  by  the  custom  in  the  trade,  ib,  4310-4313 Prior  claim  given  to 

the  landlord  on  the  ground  doubtless  that  he  could  only  claim  his  rent  at  stated  times,  as 
it  fell  due ;  obstacle  to  present  payment,  such  as  once  a  week,  in  rural  hoMings,  ib.  4314- 
4318. 
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PfiEFERENTlAL   ChAiBi   OF  i^M)LOR/>— Continued. 

Concurience  of  evidence  to  the  effect  tliat  a  landlord  should  have  a  preferential  claim 
over  an  ordinary  creditor,  Bep.  v Objection  raised  on  the  other  band  that  the  land- 
lord has  an  unfair  and  undue  preference  o?er  other  creditorsy  ib. 

See  also  AbolVton  or  Limiiatibn  of  the  Law.         Credit.         Creditors.  Interest  on 

Capital.         StcurUy. 

Prep AYJU EST  of  Rents: 

Probable  requirement  by  the  landlord  of  his  rent  in  advance  if  distress  were  abolished; 

liardship  thereby  to  tenants,  Wauffh  74-76.  78-82.  109.  154-164.  348,  349 Circnm- 

8tunce  of  its  having  been  alleged  that  in  new  leases  in  Scotland  since  the  Hypothec 
Abolition  Act  there  has  been  a  stipulation  for  forehand  rent;  that  is,  for  payment  of  rent 

helore  the  crop  is  reaped.  Right  Hon.  J.  B.  Balfour  459-463.  484 Advantage  to 

the  tenant  by  retaining  the  law  of  distress  modified,  rather  than  of  his  being  liable  to  pay 
\\\A  rent  in  advance,  in  the  absence  of  tlie  law,  Druce  851-857. 

Belief  that  rents  would  not  be  exacted  in  advance,  nor  bills  of  sale  insisted  upon,  if 
dfstraint  were  abolished,  Stephenson  1008,  1009.  1224;   Hewett   1881,  1882.  193*2,1933 

Opinion  that  requiring  the  payment  of  rent  in  advance  would  tend  to  reduce  the  size 

of  farms  very  considerab  y,  FrankUh  2540-2544. 

Objection  to  a  system  of  prepayment  of  rent ;  disadvantage  to  the  tenant  as  compared 
^vith  his  present  position,  Pitts  3639,  3640.  3700-3702.  3716.  3800-3806 The  land- 
lord might  accept  a  lower  rent,  if  paid  in  advance,  but  the  tenant  would  be  worse  off  in 
leepect  of  the  interest  charged  him  for  ciedit,  ib.  3700-3702.  3716.  3739.  3752,3800- 

Belief  that  rents  could  not  be  made  payable  in  advance,  as  a  result  of  the  abolition  of 
liistraint;  respect  in  which  it  may  be  said  that  rents  are  now  paid  in  advance,  Gardiner 

i^>834.  3863,  3864,   3876,  3877 Objection  to  prepayn^ent  of  house-rent  in  advance  in 

lieu  of  the  power  of  distress.  Hasted  4045. 4051-4053.  4097,  4098. 

Prompt  Payment  of  Rents.     Impracticability  of  landlords  receiving  payment  when  due^  or 
from  day  to  day,  WavLgh  2O3,  264. 


Q. 

Quatterly  Payment  of  Rents.  Expediency  of  extending  tl>e  rule  which  obtains  in  witness' 
j neighbourhood,  that  the  ront  should  be  paid  quarterly,  and  not  half-yearly  :  belief  that 
110  objection  would  be  made  to  that  rule  by  farmers  who  po!isess  sufficient  capital, 
Nattle  1483.  1563-1565.  1578-1584.  1655-1663.  1700. 


R. 

Rates.     Application  of  the  law  of  distress  in  the  case  of  poor  rates,  Waugh  65-68.    101- 

103.  222.  307-309 Right  of  distress  also    in   respect  of  rates  payable  under  the 

Public  Health  Act,  ib.  65.  68.  222.  307-309. 

Facilities  for  the  recovery  of  rates  and  taxes  in  Scotland  without  hypothec  or  distress, 
Riyht  Hon.  J.  2i.  Balfour  540,  541.  567-66o. 

Difficulties  which  would  arise  in  coUecting  rates  and  taxes  on  house  property  in  towns 

if  the  law  of  distress  were  abolished,  Tuckett  2474-2477 Explanation  that  full  rates 

always  have  to  be  paid,  notwithstanding  that  the  landlord  has  allowed  an  abatement  of 
as  much  as  25  per  cent,  of  the  rent,  BushelL  3330,  3331. 

Practice  in  enforcing  payment  of  rates  and  taxes  in  St.  Oeorge's-in-the-£ast;  value  of 
ihe  law  of  distress  as  a  power  in  reserve.  Hasted  4124-4135. 

Re-Untry  {Ejectment  of  Tenants): 

Objections  to  a  summaiy  power  of  re-entry,  or  of  eviction  of  tenants,  at  any  period  of 

the  year,  in  lieu  of  the  right  of  distress,  Waugh   159-161.  165.  214-216.  276,  277 

Opinion  that  a  power  of  re-entry  would  be  less  effective  than  a  lien  on  the  goods,  ib.  289, 

*2Qo Detriment  as  regards  cultivation  if  the  landlord  had  a  general  right  of  re-entry, 

ih.  376-378.408-410. 

Opinion  that  if  the  law  of  distress  in  England  is  altered  as  regards  existing  tenancies 
the  landlord  should  have  an  easier  power  of  re-entry,  as  in  Scotland  under  the  Act  of 
1882 ;  Rt.  Hon.  J.  B.  Balfour  572,  573.  576-579. 

Great  difficulty  at  present  in  getting  rid  of  bad  tenants,  a  much  easier  richt.  of  re-entry 
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Bb-Entry  {Ejectment  of  Tenants) — continued. 

being  desirable  if  the  law  of  distrera  be  abolished,  Druce  673.  687 Relief  by  means 

of  a  power  of  speedy  re-entry  if  clistres*  were  abolished,  *A.  957. 

Approval  of  a  riglit  of  speedy  re-entry  if  tbe  tenant  caniK>t  pay  his  rent  and  if  the 
landlord  cannot  distrain,  Stephenson   loio-ioia.   1098,1099.    1115,1116.    1229-1236; 

Hewitt  1833-1836 Opinion  as  to  the  insufficiency  of  a  ready  power  of  re-entry  in  lieu 

of  the  preferential  claim  of  the  landlord,  ittt/c  1350- 1354- 

Approval  of  placing  the  landlord  in  the  same  position  as  all  othnr  creditors  m  regard  to 
the  rent  unpaid  by  a  tenant;  expediency  at  the  same  time  of  giving  the  landlord  power 
of  re-entry  in  the  event  of  the  rent  not  being  paid  in  a  certain  time,  battle  1372,  1373. 

1516,  1517.  3520-1522.   1524-1526.  1684-1689.  1726-1729 Admission  that  if  the 

right  of  immediate  re-entry  were  given  it  would  nearly  meet  the  landlord's  case  in  the 
event  of  abohtion  of  distress;  assertion,  however,  that  it  would  be  very  cruel  to  the  land- 
lord, and  that  the  country  wonid  not  stand  it  for  a  moment,  Tuckett  2313-2315.  2347, 
2348.  2360. 

Statement  that  in  most  agreements  between  landlords  and  tenants  tliere  is  a  clause 

fiving  the  landlord  power  of  re-entry  in   rase  of  non-payment  of  rent;  considerable 
ifficulty  and  delay  which  must  take  place  if  the  power  of  re-entry  is  out  into  operation, 

Manjield  2757,  2758.  2848-2851.  ^887,  2888 Approval,  if  the  law  of  distress  be 

abolished,  of  giving  the  landlord  a  prompter  and  easier  power  of  re-enta*y ;  admission  that 
it  is  a  hardship  upon  the  landlord  that  l>e  has  no  means  without  an  action  of  ejectment 
to  obtain  possession  of  his  land,  Tebbutt  296S-2972.  2997-2999.  3023,  3024.  3056- 
3058. 

Grounds  fur  the  conclusion  that  the  landlord  should  not  have  any  increased  or  special 
power  of  re-entry  in  the  event  of  there  being  no  power  of  distraint;  he  can  make  hi^own 
terms  on  this  point,  Gardiner  3835-3840.  3907.  4009,  4010 -Want  of  a  much  quicker 

fiower  of  re-entry;  suggestion  on  this  point.  Hasted  ^dii,  4085-4087.  4091-4096 
mportance  of  the  landlord  having  readier  means  of  getting  rid  of  a  bad  tenant,  and 
greater  facility  of  re-entry,  the  law  of  distress  being  abolished;  suggested  reference  to 
some  court  in  these  cases.  Beard  4418.  442 1*  4486,  4487.  4539,  4540.  4581-4584. 
4616. 

Opinion  of  those  witnesses  who  desired  the  total  abolition  of  the  law  that  cheaper  and 
more  speedy  means  of  re-entiy,  in  the  event  of  non-payment  of  rent,  must  be  given  to  the 
landlord.  Rep.  vi. 

Relatwns  between  Landlord  and  Tenant     Benefit  to  the  landlord  as  well  as  the  tenant  if 
sounder  commercial  principles  existed  between  them,  each  looking  after  his  own  interest, 
without  any  special  protection  by  Act  of  Parliament,  Gardiner  3846-3848.  3872-3875. 
91.  3896.  3902-3905-  39»fi-39i8.  3941-3943- 

Rents: 

Opinion  that  the  law  of  distress  has  not  materially  increased  competition  for  farms,  nor 

tended  to  raise  rents,  H^atf^A  90, 91.  172-174.  252-255.  258-260.318-322 Reference 

to  the  fall  of  rents  in  Scotland  as  due  to  other  causes  than  tiie  abolition  of  hypothec, 

Rl  Hon.  J.  B.  Balfour  538,  539 Examination  in  support  (rf*  the  view  that  the  law  of 

distress  has  no  appreciable  eifect  upon  rents,  und  that  landlords  are  not  induced  by  it  to 

accept  as  tenants  men  without  capital,  Druce  744-760.  936-941 Statement  that  under 

the  law  of  distress  land  is  not  generally  let  at  competition  rents,  and  that  the  law  has* no 
material  effect  on  rents.  Little  1280.  1287.   1321-1333. 

Evidence  in  suppoit  of  the  conclusion  that  the  law  of  distress  increases  the  competition 
for  farms,  by  bringing  in  tenants  with  insufficient  capital,  and  thus  raises  the  rent;  this 
applies  alike  to  larue  and  small  tenants,  Stepkmscn  077-990.  997-1007.  1042-1054. 

1067-1071 Further  argument  that  competition  is  unduly  stimulated  under  the  existing 

law,  the  effect    being  that  rents  are  maintained  over  their  proper  level,  td.  1112-1114. 

1122-1124.  1157.  1206,  I2t>7.  1237,  1238 Approval  of  full  freedom  in  the  landlord 

as  to  the  rent  to  be  demanded  in  relation  to  the  credit,  provided  there  is  no  artificial  or 

{referential  security  as  under  the  law  of  distress,  ib.  1176-1185 Steady  fall  of  rents 
or  the  last  few  \ears,  ib.  1207. 

Objection  to  the  law  of  distress,  as  a  great  disadvantage  to  farmers  in  creating  undue 
competition  for  land;  instances  adduced  in  proof  of  this  view,  Natile,  13S3-1392.  1479. 

1481.  1532.  1568-1572 Occasional  instances  in  which  landlords  prefer  to  take  men 

of  straw  as  their  tenants  on  account  of  getting  a  larger  rental  for  their  farms,  ib,  1428- 
143«- 

Undoubted  opinion  that  the  effect  of  the  law  is  to  raise  rents;  belief  that  the  small 
tenants  and  the  tenantry  in  general  would  approve  of  alteration  in  the  law  as  having  the 

efi'ect  of  reducing  the  rents,  He wett   1798-1805.  1948-1952 Instances  in  which  an 

undue  competition  for  a  vacant  farm  had  the  effect  of  raising  the  rent  from  30  «.  to  4.'^^. 
an  acre;  argument  that  in  this  and  in  similar  cases  the  law  of  distress  enables  the  land- 

284.  M  H  4  lord 
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lord  to  listen  to  apiJications  which  he  might  not  otherwise  entertain^  Hewett  1800-1805. 
1884.  1894-^1902.  1&60-1952.  2011.  2051-2053. 

Conclusion  that  the  law  of  distress  has  not  been  the  means  of  raising  rents  throughout 
the  country;  belief  that  ihe  power  of  distress  does  not  operate  one.  way  or  another  iti 
regard  to  competition  for  farms,  C(>M  2114-2118.  2172-2176,  2208-2216.  2231,2232 

Belief  that  the  abolition  of  the  law  would  have  no  material  effect  as  regards  the 

com[)etition  (or  fajms  or  the  rent,  Tuckett  2289.  2381 Effect  of  the  ubolition  of  the 

law  in  urban  holdings  that  the  rents  would  be  materially  increased,  ib.  2308.  2380 

Opniion  that  if  the  law  of  distress  were  abolished,  rents  would  not  be  so  secure,  and  would 
not  command  so  many  )  ear&'  purchase,  £6.  2453,  2454. 

Argument  th'.t  the  law,  though  it  does  not  absolutely  cause  the  raising  of  the  rents» 

prevents  them  from  going  down,  FranhUh  2492.  2536.  2539.  2579-^^682 Assertion 

that  the  law  causes  an  undue  competition  for  land ;  unfavourable  influence  which  undue 
competion  has  upon  adjoining  estates,  Tebbutt  2920-2927.  2931.  2993-2996.  3068.. 
3loi-3;o3-—  S'.atemeni  that  the  farms  in  witness*  neighbourhood  ure  scarcely  ever  let  by 
ttnder;  the  result  of  the  law  of  distress' has  been  the  creation  of  two  rents,  the  market 
rent  and  the  fair  rent,  ib.  3048-3050. 

Fictitious  value  put  upon  the  hire  of  land,  by  rendering  it  safe  for  landlords  to  accept 
the  highest  bidder  regardless  of  the  tenant  having  either  sufficient  skill  or  sufficient 

capital.  Overman  3576-3582 Complaint  that  at  the  present  time,  and  under  the  law 

of  distress,  landlords  look  more  to  the  amount  of  rent  than  to  the  capital,  skill,  and 
enterprise  of  the  tenant,  ib.  3449-3455.  3483-3488. 

Dissent  from  the  view  that  the  present  law  creates  an  undue  competition  for  land,  or 

presenu  reduction  of  rent,  PiY/*  3660.  3717-3720.  3771-3777.  3793-3797 Opinion 

that  the  law  has  had  the  effect  of  increasing  the  competition  for  farms  and  of  raising  the 
rent ;  that  i?,  previously  to  the  depression  of  the  last  six  years,  Gardiner  3822-3825. 

3897-3905.  3975-3980 Tendency  to  an  increase  of  rent  lor  small  houses  if  the  right 

of  distraint  were  abolished.  Hasted  ^xo-i,  4103. 

Evidence  in  support  of  the  conclusion  that  under  the  protection  of  the  present  law  some 
lundloids  are  not  sufficiently  careful  in  the  selection  of  tlieir  tenants,  there  being  an 
increased  competition   for  farms  and  a  consequent  tendency  to  increased  rents,  Beard 

4408-4417.  4482-44R4.  4506-4508 Unduly  high   rents  by  reason  of  the  enhanced 

competition  for  land  ;  benefit  in  this  direction  by  abolishing  the  law  of  distress,  ib.  4560- 
4562.  4633 Expectation  of  a  considerable  reduction  in  rents,  fi.  4560.  4590,  4o9l« 

See  also  Abolition  or  Limitation  of  the  Law.         Capital.  Interest  on   CapitaL 

Ireland*         Small  Tenants. 

Replevin.     Summary  of  Statutes  and  provisions  relating  to  replevin,  App.  225.  227. 

Robinson,  John.  (Analysis  of  his  Evidence.) — Large  experience  of  witness  in  regard  to  the 
opinions  of  tenant  farmers,  he  farming  800  acres  at  Wigham  Court,  in  East  Kent ;  has 
also  been  chairman  of  the  board  of  guardians  for  over  twenty  years,  3129-3134. 

Approval  of  a  considerable  modification  in  the  existing  law  of  distress;  opinion  that  it 

should  not  be  entirely  abolished,  3135.  3174 Information  in  regard  to  meetings  which 

have  been  held  atCanteibury  to  consider  this  subject;  resolutions  passed  at  these  meetings 
recommending  a  modification  to  two  years'  preferential  claim  in  favour  of  the  landlord, 

3136-3143.  3157-3159.  3173 Expediency  of  exemption  from  distraint  of  live  stocky 

steam  engines,  and  other  property  belonging  to  third  parties,  3144,  3145* 

Opinion  that  means  t«hould  be  afforded  to  secure  the  landlord  in  the  event  of  abolishing 

the  law  of  agistment,  3146.  3171,3172 Belief  that  the  existing  law  of  distress  has 

.    been  beneficial  to  the  tenant  farmers  during  the  late  period  of  agricultural  depression,, 

3147-3150.  3153-3156.  3165-3170 Absence  of  any  influence  in  the  law  to  impair  the 

credit  of  tenant  farmers  with  their  general  creditors;  belief  that  it  does  to  a  certain 
extent  influence  bankers  in  making  advancer,  3149,  3150.  3160-3164. 

Royal  Commission  on  Agriculture.  Particulars  in  connection  with  the  local  inquiries  made 
by  the  Assistant  Comnutrsioners  of  Agriculture,  and  the  questions  circulated  by  the  Com- 
mission; circumstance  of  the  tenant  farmers  not  having  been  directly  asked  whether  they 

were  in  favour  of  distress  or  of  its  abolition,  Druce  596  et  seq. ;  864-875 Outlines  of 

witness'  inquiry  as  to  the  operation  of  the  law  in  different  counties;  very  little  variation 
of  local  feeh'ng  on  the  subject,  tenants  generally  being  in  favour  of  a  limitation  of  the  law> 
ib.  590-633.  775-778, -'-S'ee  also  South  of  England. 
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Sale  of  Goods.     Doubt  as  to  any  greater  sacrifice  by  forced  sale  of  goods  under  distiainty 

than  when  sold  by  an  execution  creditor,  JVaugh  299-306 Infirequent  instances  in 

which  distress  goes  to  the  length  of  sale,  cases  being  generally  compromised  or  settled 
in  some  way  beiore  sale.  Tuckett  2278— -^Occasional  sale  of  goods  under  the  law  of 
distress;  arrangements  as  to  sale^and  for  the  protection  of  the  tenants,  though  great 

hardship  is  sometimes  inflicted  by  forced  sales.  Hasted  4136-4144 Very  few  cases  of 

distress  in  which  sales  are  necessitated,  the  money  being  generally  provided  by  the  tenant, 
a.  4170,  4171. 

Amended  regulations  desirable  in  connection  with  the  sale,  as  well  as  the  appraisement 
of  goods;  e^i^iency  of  official  supervision,  Sir  H.  James  4212.  4224-4232.  4254. 

4256-4261.  4279 Necessary  interval  of  five  days  between  the  seizure  and  the  sale; 

liaUlity  to  increased  expense  by  extension  of  this  interval,  ib.  4262,  4263.  4377»  4^7^ 

Probable  advantage  if,  under  official  supenrision,  the  auctioneer  might  remove  goods 

to  his  sale  rooms  so  as  to  sell  tiiem  to  the  best  advantage,  ib.  4279-4282 Difficulty 

in  the  landlord  following  goods  fraudulently  removed  before  sale,  ib.  4308,  4309. 

Recommendation  by  the  Committee  that  the  time  a  bailiff  may  remain  in  possession 
may,  at  the  request  of  the  tenant,  and  on  his  giving  security  for  the  costs,  be  increased 
from  five  to  fifteen  dayg,  and  that  in  such  case  no  sale  shall  take  place  sooner,  except  at 

the  request«or  with  the  consent  of  the  tenant.  Rep.  y\. Recommendation  also  that  at 

the  desire  of  the  landlord,  or  of  the  tenant,  the  goods  may  be  removed  for  sale  to  public 
auction  rooms  or  some  other  fit  plare,  ib. 

See  also  Appraisement  of  Goods. 

Salty  Mr.  {Member  of  the  Committee').     Draft  Report  proposed  by  Mr.  ^alt,   J?ep.  x-xii 
—Adoption  of  the  same,  subject  to  some  amendments,  ib.  xv-xx. 

Scotland.     Existence  in  former  times  of  a  law  of  distress   in  Scotland  very  similar  to  the 
English  law.  Right  Hon.  J.  B.  Balfour  444.  477,  478, See  also  Hypothec^  Law  of 

Security  {Payment  of  Rents): 

Diflferent  way^s  in  which  the  landlord  might  take  security  in  lieu  of  the  power  of  dis* 

tress,   Druce  674.  735,  736 Expectation  that   but  for  the  powers  of  distraint  the 

landlord  would  stipulate  lor  some  other  security,  or  for  payment  in  advance,  and  that  the 
tenants  would,  on  the  whole,  be  worse  off.  Little  1281.  1297, 1298. 

Approval  of  security  being  given  f»r  the  payment  of  rent,  as  is  the  case  in  Scotland, 

rather  than  of  the  law  of  distress  being  continued,  Nattle  1688-1698 Contention 

that  if  the  law  of  distress  were  abolished,  it  would  not  be  necessary  for  the  landlords  to 
have  security  From  the  tenant,  a<)  landlords  would  be  very  careful  in  requiring  tenants 
with  sufficient  capital,  ib.  1702-1705. 

Expediency,  in  the  event  of  the  total  abolition  of  the  law  of  distress,  that  the  landlord 
should  have  either  the  rent  paid  in  advance,  or  security  for  its  payment;  grounds  for 
considering  thai  it  i^  to  the  interest  of  the  tenant  that  the  landlord   should  have  some 

preleienti;il  secuiity,  Cobb  2088-2092.  2164-^2168.  2181-2186.2225-2228 Opinion 

that  the  landlords  are,  at  the  present  time,  in  so  helpless  a  condition  that  they  will  be 
obliged  to  submit  to  any  measure  which  the  Legislature  may  impose  upon  them ; 
certainty  that  in  the  future  they  will  take  means  to  secure  themselves,  as  has  been  done 
in  America  and  other  countries,  Tuckett  2305.  2311.  2326,  2327.  2343-2316.  2363,  2364. 
2379i  2380.  2451,  2452. 

Decided  opinion  that  if  the  power  of  distress  be  abolished  it  will  be  necessary  for  the 
landlord  to  obtain  security  from  his  tenant  in  the  form  of  a  bill  of  sale,  or  to  require  the 

rent  10  be  paid  beforehand,  Frankish  2518.  2521,  2522 Necessity,  in  the  event  of  the 

abolition  of  the  law  of  distress,  that  a  landlord  must  obtain  security  for  his  rent ;  important 
reason  for  such  security,  inasmuch  ns  landlords  get  less  interest  tor  their  money  than  any 
other  class,  Manfield  2*647-2651.  2702.  2729,2730.  2778-278i,  2797.  2801-2814. 

Expediency  of  the  tenants  finding  hondsnicn  in  the  event  of  the  abolition  of  the  law  of 
distress ;  belief  that  under  sunh  an  arrangement  tiie  tenant  would  get  his  farm  for  2^.  or 

35.  an  acre  less,  Hewett  1891-1893.   1921-1926.  1946.  1946. Argument  that  in  the 

event  of  abolition  the  landlord  should  select  his  tenants  with  care,  in  the  same  way  that 
other  creditors  do ;  contention,  moreover,  that  the  landlord  should  have  no  further  security 
for  his  debt,  Tehbutt  29.->6,  2957.  2982-2992.  3003,  3004.  3009-3012.  3016.  3077-3081. 

3108-31 10 Approval,  in  ttie  event  of  the  abolition  of  the  law  of  distress,  ol   an  easy 

means  of  recovery  of  rent ;  suggestion  that  a  landlord  might  have  a  guarantee  from  one 
or  two  other  farmers,  when  letting  to  a  tenant,  Bushell  3218-3222.3261.  3280-3286. 
33^^>  3367- 

Power  of  the  landlord  to  make  special  covenants  for  the  security  of  the  rent ;  approval 
of  the  rent  being  srcured  for  one  year  on  the  valuation  to  the  outgoing  tenant,  ^earcf 

4419-4421.  4428-4433.  4^72,  4473.  4563.4565 Suggestion  ihat  in  lieu  of  distress, 

the  landlord  might  take  collateral  security  for  the  rent  from  a  third  person,  ib.  4620-4623. 
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Security  {Payment  of  Rents) — continued. 

Form  of  agreement^  as  submitted  by  Mr.  Manfield,  between  owner  and  tenant; 
provision  as  to  tlie  former  taking  possesaiun  oi  macbinery  and  effiscts  in  tbe  etent  of 
non-payment  uf  rent,  App.  2a8,  229. 

5^  also  Bills  of  Sale.         Preforential  Claim  of  Landlord,        Pre-pcnpnent  of  Rents. 
Re-eniryy  Right  of         Valuation. 

Seed  Merchants.  Single  instance  of  hardship  brought  to  witnei^B'  notice,  this  having 
occnmrd  in  Essex;  grievance  in  this  case  on  the  part  of  a  seed -giower  wh^  advanced 
money  10  a  tenant  and  lost  both  the  growing  seed  and  the  money,  Druee  634,  635—*- 
Statement  as  to  tliere  being  no  special  hardship  to  the  seed  grower  by  reason  of  the 
prior  claim  of  the  landlord,  ib.  733,  734.  797-799,  898-903. 

Circnmstances  under  which  a  tenant,  having  incurred  a  debt  for  set  ds,  was  sold  up, 
and  the  landlord  gel  the  \\hole  benefit  of  the  seeds  which  were  in  the  ground,  whilst  the 
seid  merchant,  with  the  remainder  of  the  creditoiWy  got  mdy  3I  d.  in  the  pound,  Natde 

1406-1424.  1496-140)8.  i627->63«-  1533-1636.  1669-1662. 169»-1594- i7M-»725* 

If  the  law  of  distres^s  had  not  been  in  force  in  this  case  the  landlord  would  have  only 
shared  with  the  rest,  ib.  1409-14 1 1. 

See  also  Credit.         Creditors.        Preferential  Claim  of  Landlord. 

Selection  of  Tenants.  Expectation  that  landlords  would  be  more  careful  about  their 
tenants  and  about  proper  furmiug  if  the  luw  of  distress  were  not  in  <>perati«>n,  Stepten- 

son  1062.  1077-1080.  1088.  1117.  1221,  122*^ Pains  taken  by  landlords  and  their 

agents  to  select  as  tenants  men  who  are  8r>Ivent:  relative  opportunities  of  the  landlord 
and  of  tradesmen  for  ascertaining  the  pohition  and  solvency  of  new  tenants.  Little  1288. 

1307.   1358-1361 Douht  as  to  landlord?  exercising    any  greater  vigilance  in  the 

selection  of  tenants  if  the  law  of  distress  were  abohshed,  t6.  1315-1320— —Power  of 
selecting  their  tenants  possessed  by  landlords  in  hirmer  times,  when  farming  was  a 
money*making  business ;  opinion  that  thi&  power  no  longer  exists.  Overman  3436.  3478, 
3479. —   iStvalso  Capital 

Shops,  Opinion  that  in  the  case  of  tradesmen  the  goods  in  the  shop  are  not  liable  to  be 
seized  under  the  law  of  distress.  Basted  40^6, 

Small  Tenants: 

Way  in  which  the  law  of  distress  operates  in  supplying  credit  to  small  tenant*,  and  in 
helping  them  to  become  larger  uocupiers ;  instances  in  Cumberland,  Wauffh  28-34.  ^^^ 

136.  151^164.  232-241 Kncouragement  of  small  farms  by  the  present  law;  opinion 

that  small  farma  are  the  best  cultivated,  t&.  173 Approval  generally  of  the  policy 

whereby  small  tenants  are  encouraoei  and  aided  in  beeomiiig  large  occupiers,  ib.  232- 
241.  28O9  281— ^-Tendency  of  the  abolition  ot  distress  to  lessen  the  number  of  small 

tenants,  ib.  265,  266 Value  of  tl>e  law  in  the  case  of  still  smaller  occupiers  than  m 

Cumberland,  ib.  312,  313. 

Advant-^g»*  of  the  1m w  of  distress  to  the  farmer;  great  injury  to  the  smaller  tenants  if 

fhe  law  were  abolished,  Druee  692.  699-702 Opinion  that  the  law  is  a  protection,  to 

the  smaller  tenants  more  especially,  ib.  780,  781. 

Effect  of  the  abolition  of  the  law  that  many  persons  would  apply  for  smaller  farms,  in 
proper  propottion  to  their  capital,  and  greatly  to  their  own  benefit,  Stephenson  97H-987. 

99<:)-ioocr.  1085,  1086.  1090-1092 Dissent  from  the  view  that  labourers  and  small 

holders  with  httle  capital  wonld  be  injured  by  the  abolition  of  the  law,  ib.  1042-1051. 
1202-1205  —  Expediency  of  all  creditors  being  placed  on  the  same  level,  and  of  natural 
causes  having  operation  as  i-egards  the  size  of  holdings ;  tend«>ncy  to  smaller  holdings,  in 
the  case  of  men  with  insufficient  capital,  if  there  were  no  power  of  distress,  ib.  1082- 
1085.  1090-1093*  1098,  1099.  iJ02-ia©5. 

Grounds  for  the  opinion  that  the  abolition  of  the  law  of  distress  would  not  be  a  special 

hardship  upon  small  farmers,  C06J  2232-2236 ;  7>Wii«  2951-2953 Belief  that  the 

abolition  of  the  law  would  lurgely  tend  to  drive  small  faimers  out  of  the  trade;  many 
small  farmers  must,  in  fact,  have  given  up  tlieir  farms  during  the  last  two  or  three  years 
but  for  the  existence  of  the  law,  Manfield  266«,  2653.  2705-2707.  2784,  2785. 

Great  evil  which  results  from  the  law  by  maintaining  small  and  poor  farmers  upon 
land  which  they  cannot  afford  to  farm  profitably ;  considerable  re-adjustment  which 
must  take  plnce  in  regard  to  small  farms  if  the  present  law  is  abolished,  Bnshell  3^37- 
3250.  3269i  3260.  3270-3279-  3298-3301.  3317-3322.  3339-3367-  3379-33«4.  3402- 

34*^5*  3422-3426 Decided  opinion  that  the  abolition  of  the  law  and  ihe  consequent 

amalgamation  of  small  farms  would  lead  to  increased  production,  and  would  so  far  be  a 
public  benefit.  ».  3261-3268-  33«3-332o- 

Way  in  which  industrious  labourers  and  small  occupiers  are  aided  by  the  law  in  becoming 

prosperous  farmers,  Pitts   3651-3659.  3787-3792 Opinion  that  if  the  law  were 

abolished 
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abolished  small  tenants  would  on  the  whole  be  better  oflT^  and  their  credit  with  bankers 

and  traders  would  be  improved,  Oardiner  38*28-3833.  3846.  3865,  3866 Disapproval 

generally  of  small  hoIHintrs  especially  in  tiroes  of  depression,  ib.  38(57-3871.  3888-3891 
—-Feeling  of  the  more  intelligent  of  the  smaller  farmers  in  Essex  in  favour  of  abolition, 
«*•  3985-3987- 

Natuial  tendency  to  the  increase  of  large  and  of  small  holdings,  and  to  an  extinction 

of  the  medium  farmers,  ^<rarrf  4490.  4536-4538 Opinion  that .  without  a  power  of 

distress  landlords  would  let  farms  to  small  tenants,  with  but  little  capital,  if  they  were 
known  to  be  industrious  and  deserving,  tb.  4528,  4529.  4532-4535.  4558,  4559* 

Concurrence  ot  evidence  to  the  effect  that  the  law  of  distress  is  favourable  to  small 
tenants.  Rep.  v. 

•  See  also  Abolition  or  Limitation  of  the  Law.         CapitaL         Credit.        Rent$. 

Solicitors.    Great  simplicity  of  the  law  of  distress,  it  not  being  necessary  to  employ  a 

solicitor,  Tucketl  2271,  2272 Usual  practice  of   not  employing  a  solicitor  in  levying 

a  distress  for  rent;  effect  as  legards  the  expense,  Cave  4201,  4202. 

South  of  England.  Witness  acted  as  an  Assistant  Commissioner  under  the  Roval  Commis* 
sion  on  Agriculture,  his  inquiries  having  extended  over  ten  counties  in  the  South  of 

England,  Little  1 244-1 248 In  the  course  of  his  inquiries  he  heard  frequent  complaints 

respecting  the  law  of  distresj»,  but  resolutions  on  the  subject  were  passed  at  only  five  of 
the  meetings  which    he  attended  ;  quotation  of  these  resolutions  as  all  favouring  the 

limitation  rather  than  the  abolition  of  the  law,  %b.  1248-1252 Result  generally  of 

witness'  inquirie:^  that  by  far  the  prevailing  opinion  was  in  favour  of  the  limitation  of  the 
law  rather  than  of  its  abolition,  fft.  1253.  1291-1293.  1295. 

Stephenson,  Robert.  (Analysis  of  his  Evidence.) — Witness  is  a  tenant  farmer  at  Burwell, 
in  Cambridgeshire,  and  is  President  of  the  Cambridgeshire  and  Isle  of  Ely  Chamber  of 
Agriculture,  9B5 -967.  1201 At  a  recent  meeting  of  the  Chamber  a  resolution  was 

f>as8ed  by  a  lari^e  majority  in  favour  of  Mr.  Blennerhassett's  Bill  for  the  abolition  of  the 
aw  of  distress,  968-976. 

Evidence  in  support  of  the  conclusion  that  the  law  of  distress  increases  the  competition 
for  farms,  by  bringmg  in  tenants  with  insufficient  capital,  and  thus  raises  the  rent;  this 

applies  alike  to  large  and  small  tenants,  977-990.  997-1007.  1042-1054.  1067-1071 

Effect  of  the  abolition  of  the  law  that  many  persons  would  apply  for  smaller  farms,  in 
proper  proportion  to  their  capital,  and  greatly  to  their  own  benefit,  978-987.  999-1002. 

1085,   1086.    1090-1092 Opinion  that,  as  a  rule,  the  landlord  looks  more  to  the 

amount  of  rent  in  the  selection  of  a  tenaht  than  to  the  question  of  good  farming  and  of 
sufficient  capital,  987-989.  1004-1007.  1077-1080.  1112-1114.  1214-121.6. 

Very  little  pvospect  of  a  tenant  recovering  himself  when  his  capital  is  being  diminished 

and  his  live  stock  is  sold  off;  disadvantage  in  such  cases  of  lengthened  credit  from  the 

landlord  under  tlie  protection  of  his  right  of  distress,  991-996.   1075,  1076.  1217-1219 

Opinion  that  rents  would  not  be  exacted  in  advance,  nor  bills  of  sale  insisted  upon, 

if  distraint  were  abolished,  1008,  1009.  1224 Approval  of  a  right  of  speedy  re-entry 

if  the  tenant  cannot  pay  his  rent,  and  if  the  landiord  cannot  distrain,  1010-1012.  1090, 
1099.  1115,  1116   1229-1236. 

Belief  that  if  di^tress  were  abolished  the  tenant  would  on  the  whole  get  as  much  credit, 
whilst  he  would  save  in  rent;  examination  hereon  to  the  effect  that  his  credit  should 
justly  be  limited  to  the  value  of  his  capital  or  stock  in  trade,  1013-1019.   1039-1041. 

1093-1097.  1122-1148.  1161-1191.  1237,  1238 Particulars  in  connection  with  several 

cases  of  distraint  by  landlords  in  Burwell  parish  in  the  last  twelve  months;  exceptional 
character  of  these  cases,  1022-1028.  1081.  1100-1111.  1220.  1241-1243. 

Opinion  that  the  law  of  distress  should  be  abolished  rather  than  be  limited  to  one 

year's  arrears,  1029 Better  position,  in  any  case,  of  the  landlord  than  of  other  creditors 

by  reason  of  his  preferential  claim   upon  certain  things  on  the  farm  which  cannot  be 

removed,  1030-1038.  1118-1121.  1225-122H Dissent  from  the  view  that  labourers 

and  small  liohieis  with  little  capital  would  be  injured  by  the  abolition  of  the  Hw,  1042- 
J051.  1202-1205. 

Prejudice  to  the  landlord,  which  does  not  apply  to  other  creditors,  through  bis  land 
being  m  a  depreciated  condition  on  failure  of  the  tenant,   1055-1066.  1087.  1107-1111 

Expectation  that  landlords  would  be  more  careful  about  their  tenants  and  about 

proper  fanning  if  the  law  of  distress  were  not  in  operation,   1062.   1077-1080.  io88. 

1117.  1221,  1222 Increased  produce  of  the  soil,  and  larger  production  of  meat  if 

tenants  only  took  farms  in  proportion  to  their  capital,  1072-1074.  1083,  1084.  1158- 
ii6o. 

Expediency  of  all  creditors  being  placed  on  the  same  level,  and  of  natural  causes 
having  operation  as  regards  the  size  of  holdings;  tendency  10  smaller  holdings  in  the 
case  of  men  wi'h  insufficient  capital  if  there  were  no  power  of  distress,  1082-1085. 

284.  O  O  1090-1092. 
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'i  Stephenson,  Robert.    ( ADalysis  of  his  Evidence)— cem/tiwfi 

'  1090-1092.  109R,  1099.  1209*1205 Furtlier  urgmneni  that  competition  is  unduly 

sttmulaUd  under  the  existing  law,  t'he  effect  being  that  rents  «re  maintained  orer  their 
proper  level,  1112-1114.  1122-1124.  1157.  1206,  1207.  1237,  1238. 

NoB*obiection  to  bills  of  sale  being  continued  and  being  stipulated  for  by  landlords 
equally  with  other  creditors,  the  power  of  distress  being  abolished ;  injury  doubtless  to 
credit  wbf^re  bills  of  sale  are  registered,  1149-1156.  1182-1191— Approval  of  full 
freedom  in  the  landlord  as  to  the  rent  to  be  demanded  in  relation  to  the  credit,  provided 

there  is  no  artificial  or  preferential  security  as  under  the  law  of  distress,  1 176-1185 

Opinion  that  abolition  should  apply  alike  to  urban  and  agricultural  holdings,  1239, 
1240. 

Stock  in  Trade,     Liability  of  stock  in  trade  to  the  law  of  distress;    exemption  of  good 
sent  for  repair,  &c.,  Sir  H.  Jame$  4239,  4240.  4306,  4307. 

Suffolk.     Moderate  interest  excited  by  the  present  question  in  Suffolk;  advocacy  by  some 

farmers  of  a  limitation  to  one  year,  Druee  629,  630 Unanimous  opinion  of  the  two 

principal  Agricultural  Societies  of  West  Suffolk  against  a  total  abolition  of  tiie  law, 
inasmuch  as  it  gives  the  landlord  security  for  his  rent  in  the  least  objectionable  way  to 

the  tenant,  Manfield  2630-2633.  2668-2670 Small  amount  of  attention  which  the 

present  question  has  excited  in  Suffolk,  ib.  2773-2775. 


Taxes.     Explanations  on  the  part  of  the  Inland  Revenue  OiSce  in  connection  with  the 

power  of  distress  as  applied  in  the  collection  of  taxes,  Melmll  4334   et  9eq. Special 

powers  of  the  Crown  under  provisions  in  the  Revenue  Acts  with  referoice  to  distress; 
these  are  altogether  independent  of  the  general  law  of  distress,  which  might  be  repealed 
without  touchmg  the  power  of  tlie  Crown,  ib.  4337-^348. 

Practice  in  levying  distress  on  the  part  of  the  Crown  in  the  case  of  persons  subject  to 
the  payinent  of  duties  and  taxes ;  that  is,  the  income  tax,  land  tax,  and  inhabited  house 

duly,  Melmll  4340.  4355-4367 Very  rare  complaint  received  at  Somerset  House  as 

to  the  enfoi'cement  of  distress  warrants  for  taxes;  very  few  distresses  levied  in  the  case 
of  agricultural  holdings,  ib.  4340.  4349-435"  •  4358*  4369* 

Great  importance  attached  by  the  Inland  ReveuHe  Department  (and  by  witness)  to 
the  power  of  distress  in  the  collection  of  taxes,  as  being  a  most  prompt  and  effective 

remedy,  though  the  warrants  are  rarely  enforced,  Melvill  4352-4354.  4368-4371 

'  Impossibility  of  collecting  the  revenue  except  with  the  power  of  distraint  or  some  other 
poHcr  equally  prompt  aM  eflScacious,  ib.  4368-4371.  « 

Circumstance  of  the  right  of  di%»tress  being  considered  most  important  for  the  purposes 
of  the  Inland  Revenue,  Rep.  v. 

IHee  also  Crown,  The. 

Tebbutt,  Charles.  (Analysis' of  his  Evidence.) — Witness  is  an  owner  and  occupier  of  land 
near  St.  Ives,  Huntingdonshire;  is  also  the  manager  of  Messrs.  Fosters'  Bank  at 
St.  Ives,  wlxose  chief  busiuses  is  amoi^st  farmers,  2907-2913.  2977-2980.  3006,  3007. 
3070. 

Decided  opinion  that  the  existence  of  the  law  of  distress  is  injurious  to  the  interests 
of  all  persons  connected  with  land ;  several  giounds  for  objecting  to  the  law,  2914-2927. 
2946-2948.  2962-2966.  3025-3030.  3068,  3069.  3072,  3073.  3082.  3o88-3oj^2.  3116- 
3120.  3123 Assertion  that  the  law  eaitses  an  undue  competition  for  land;  unfavour- 
able influence  which  undue  competition  has  upvn  adjoining  estates,  2920-2927.  2931. 

2993**996.  3068.  3101-3103 Contention,  moreover,  that  the  law  induces  landlords 

to  accept  infierior  tenants  who  recklessly  bid  high  rents  for  the  land,  instead  of  men  with 
large  capital ;  belief  that  this  practice  has  led  to  a  diminution  in  the  produce  of  the  soil, 
2922-2925,  2962-2966.  2995.  3050-3055. 

Belief  that  in  the  case  of  house  property  the  law  of  distress  also  causes  rents  to  be 
run  up  unduly;  absence  of  reason  for  retaining  the  law  in  the  case  of  house  property 
any  more  than  of  agricultural  property,  2926.  3013-3016.  3092.  3121,  3122 Enor- 
mous effect  which  the  law  has  had  in  Ireland  in  causing  rents  to  be  run  up;  opinion 
that  the  operation  of  the  law  is,  in  fact,  answerable  for  many  of  the  difficulties  in  that 

country,  2927-2929.  2973.  3007.  3021,  3022 Disapproval  of  any  limitation  of  the  law 

in  the  mterest  of  the  landlord;  the  unfairness  of  the  law  would  be  tne  same  with  one  year 
as  with  six  years,  2930,  2931.  2967.  2981,  2982.  3001,  3002. 

Grounds  for  believing  that  the  present  law  hampers  the  general  credit  of  the  farmers; 
argument  that  whatever  increased  credit  a  tenant  gets  with  his  landlord  he  must  lose  it 
with  his  other  creditors,  2932-2946.  3104-3107 Explanation  that  though  the  aboli- 
tion 
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TebbuU,  Charles.    ( Analytia  of  bia  EviJenoe)— con^mv^. 

lion  of  the  law  would  not  in  any  great >  measure  influence  bankera  in  tlieir  buaioeas 
relations  with  farmers,  still  tlie  tendency  wooUl  be  to  make  more  free  advances^  ^937^ 
2946.  2974-2976.  3037-3043—  -Important  effect  of  the  law  in  lowering  the  standard 
of  skill  and  capital  of  the  tenants,  2946,  ^947*  3029-3036. 

Admission  that  the  present  time  is  not  the  most  propitious  for  the  abolilion  of  the  law; 
belief,  however^  thai  the  benefits  would  be  greater  than  the  evils  if  it  were  at  once 

abolished,  2949,  2950.  3046,  3047.  3083-3087.  3^^-3096. Opinion  that  the  abolition 

of  the  law  would  not  in  any  way  affect  small  farmers  injuriously,  2951-2953. 

Argument  that  in  the  event  of  abolition  the  landlord  should  select  his  tenanta  with 
care,  ui  the  same  way  that  oiher  creditors  do;  contention,  moreover,  that  the  landlord 
should  have  no  further  security  for  his  rent  tlian  any  other  creditor  has  fov  his  debt, 

2956,   2957.   2982-2992.   3003,  3004.  3009-3012,   3016.  3p77-3<>8i*  3108-3110 

Numerous  instances  of  the  law  being  put  into  operation  in  uitness'  neighbourhood 
recently  ;  case  in  which  a  distraint  was  put  in  for  three  years*  rent,  which,  aflir  a  deduc- 
tion of  a  certain  per-centage,  was  paid  in  full,  and  the  other  creditors  hope  to  obtain 
^s,6(i.  in  the  pound,  2958-2961.  3000.  3124-3128. 

Approval,  if  tiie  law  of  distress  be  abolished,  of  giving  the  landlord  a  prompter  and 
easier  power  of  re-entry;  admission  that  it  is  a  hardship  upon  the  landlord  tltat  he  has 
no  means  without  an  action  of  ejectment  to  obtain  poseession  of  his  land,  2968-2972. 

2997-2999-  5023,  3024.  3056-3058 Belief  that  the  landlord  would  ultimately  benefit 

by  the  abolition  of  the  law,  on  account  of  the  increased  skill  and  capital  which  would 

be  applied  to  the  land,  2971,  2972 General  opinion  of  the  intelligent  farmers  in 

witnrss'  neighbourhood,  that  the  law  should  be  abolished  ;  belief  that  the  Scotch  farmers 
are  also  in  favour  of  abolition,  3017-3019.  3075,  3076,  3098-3100. 

Great  advantage  which  the  landlord,  the  tenant,  and  the  general  public  would  derive 

from  the  abolition  of  the  law»  3026-3028 Belief  that  aboution  would  not  lead  to  any 

appreciable  increase  ofbusiness  between  the  bankers  and  the  tenant  farmers,  3939-3941. 
3071- 

Statement  that  the  farms  in  witness'  neighbourhood  are  scarcely  evier  let  by  teiider ; 
the  result  of  the  law  of  distress  has  been  the  creation  of  two  rents,  the  market  rent  and 

tl«e  fair  rent,  3048-3050 0|>inion  that  there  is  no  fear  of  a  system  of  bills  of  sale 

springing  up  if  the  law  of  distress  were  abolished;  asseition  that  no  respectable  tenant 
would  give  his  landlord  a  bill  of  sale,  3059-3065. 

Conclusion  that  though  there  are  but  few  actual  cases  of  distraint,  still  the  operation  of 

the  law  exists  in  the  mind  c^"  landlord  and  tenant  in  ewery  bargain,  3067 Absence  of 

any  difference  in  regard  to  lettinir  grass  land  and  arable  land  in  the  neighbourhood  of 
St  Ives;  less  seeurity  possessed  by  landlords  for  their  rent  in  the  case  of  grass  land, 

31 11-3114 Belief  tnat  the  abcutiou  of  the  law  would  have  a  material  effect  in  raising 

the  chanicter  ol  farming  throughout  the  country,  3116. 

Tenmits.     See  the  Headings  generally  througkmU  the  Index. 

Tithes.  Right  of  the  tithe-owner  to  distrain  for  tithes  for  two  years;  difficuliy  in  this 
respect  if  the  law  of  distress  were  abolished,  IVaugh  58-60.  6& 

Tradesmen^    See  O^editors. 

Transfer  of  Holdings.  Impossibrlity  for  a  tenant  to  assign  his  farm  to  a  stranger  without 
the  consent  of  the  landlord;  opinion  that  if  such  a  course  were  possible 'the  landlord 
should  have  very  large  powers  of  redress,  Mcutfield  2855-2864. 

Trustees.  Pressure  upon  tenants  by  trustees,  as  landlords,  if  deprived  of  the  power  of 
distraint.  Little  1266,  1267.  1311,  1312. 

Tucketty  Philip  Debell.  (Analysis  of  his  Evidence.) — ^Witness  has  had  thirty  years' 
experience  as  a  surveyor  and  land  agent  for  estates  in  a  large  number  of  counties  in 
England  ;  is  acting  as  agent  for  house  property  in  London,  2238-2242.  2299. 

Information  with  reference  to  cases  of  distress  warraiits  issued  by  witness ;  these 
distraints  have  almost  universally  resulted  from  attempted  frauds  upon  the  part  of  the 

tenant,  2243-2248.  2274,  2275.  2303,2304,2406 Contention  that  the  process  of 

distraint  is  the  easiest  form  of  ejectment ;  instance  of  an  owner  of  small  houses  m  London 
who  obtained  ejectment  by  a  threat  of  distraint  within  a  week  after  the  rent  was  due, 

2247,  2248.  2414,  2415.  2430 Strong  opinion  in  favour  of  maintaining  the  law  of 

distress  as  regards  house  property;  belief  that  its  abolition  would  reduce  the  value  of 
moderate  and  small  house  property  very  largely,  unless  some  other  remedy  was  provided, 
2249-2251.  2286,  2287.  3306-2309.  2431-2436.  ^ 

Assertion  that  the  law  of  distraint  is  more  humane  to  the  tenants  than  a  system  of 

summary  ejectment  by  the  landlord  in  the  event  of  its  abolition,  2250,2251 Numerous 

cases  in  which  the  law,  though  not  put  into  operation,  is  advantageous  in  arrang-ements 
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Tuckeit,  Philip  DebtlU    (Analysis  of  liis  Evidence) — continued. 

between  landlords  and  tenants,  because  it  is  known  to  be  in  reserve,  2252 Description 

of  the  exact  process  of  making  a  distraint  in  regard  to  house  property,  2i53-2263. 
2419-2429. 

Information  with  reference  to  the  charges  made  in  connection  with  levying  distraints ; 
expediency  of  restricting  the  charges  when  the  distraint  is  for  1,000  /.  or  upwards,  3264- 

2281.  2365-2368.  2385-2387.  2410-2413 Great  simplicity  of  the  law  of  distress,  it 

not  being  necessary  to  employ  a  solicitor,  2271,  2272 Infrequent  instances  in  which 

distress  goes  to  the  length  of  sale,  cases  being  generally  compromised  or  settled  in  some 
way  before  sale,  2278. 

Difficulties  which  occasionally  occur  in  the  couiitry  owing  to  the  interpretation  of  the 

law,  2282-2285 Strong  opinion  that  in  the  country  the  existence  of  the  law  of  distress 

is  more  a  matter  of  right  and  justice  than  a  matter  of  expediency  ;  grounds  for  this  view, 

2288-2292.  2305.  23ib-23i3.  2462-2464 Priority  of  claim  allowed  by  the  law  in 

favour  of  creditors  who  give  something  special  to  a  debtor;  argument  that  »s  a  landlord 
trusf-s  bis  tenants  more  than  anyone  el^e  does,  he  should  have  some  special  security  to 
place  him  on  equal  terms  with  other  creditors,  2288.  2310-2312.  2448-2450. 

Belief  that  the  abolition  of  the  law  would   have  no  material  effect  in  increasing  the 

competition  for  farms,  2289.  2381 Assertion  that  the  existence  of  the  law  does  not 

tend  to  induce  landlords  to  nccept  men  with  insufficient  capital  as  tenants;  belief  that 
it  is  the  men  with  ample  capital  who  hid  the  most  money,  and  not  men  of  straw,  2290, 
2291.  2300-2302.  2316-2319.  2324,  2325.  2400,  2401.  2403.  2455-2457. 

Expediency,  in  the  interest  of  third  parties,  of  giving  the  landlord  no  longer  priority 
of  claipi  than  two  years;  opinion  that  if  a  landlord  privately  allows  his  tenant  to  remain 
in  arrear  for  six  years  it  is  a  fraud  upon  the  «)ther  creditors,  2293.  23^20,  2321.  2414-2418 

Great  difficulty  of  dealing  with  the  question  of  stock  belonging  to  third  persons; 

approval  of  an  arrangement  by  which  the  owner  of  the  stock  might  give  security  that  in 
case  of  mistake  he  would  pay  the  value  to  the  person  in  possession,  2294-2298.  2332-2342. 

2382-2384.  2407-2409 Expediency  of  proleciing  steam    machinery  hy  giving  the 

owners  seven,  fourteen,  or  twenty-one  days*  grace,  2294.  2328-2331.  2396. 

Contention  that  it  would  be  wiser  to  accept  a  good  tenant  rent  free  than  a  tenant  with 
insufficient  capital  at  any  rent  he  might  be  willing  to  offer,  on  account  of  the  deteriora- 
tion of  the  land  in  the  latter  case,  2302 Statement  thai  the  landlords  are  at  the 

present  time  in  so  helpless  a  condition  that  they  will  be  obliged  to  submit  to  any  measure 
which  the  Legislature  may  impose  upon  them ;  certainty  that  in  the  future  they  will  take 
means  to  secure  themselves,  as  has  been  done  in  America  and  other  countries,  2305. 
2311.  2326,  2327.  2343-2346.  2363,  2364.  2379,  2380.  2451,  2452. 

Absence  of  distinction  between  agricultural  and  urban  holdings  in  regar<l  to  the 
question  of  retaining  the  law  of  distress;  belief  that  the  borough  electors  would  never 
submit  to  the  continuance  of  this  law  if  they  saw  that  it  had  been  got  rid  of  in  the 

counties,  2307,  2308.  2388-2390.  2472,  2473 Eftect  of  the  abolition  of  the  law  in 

urban  holdings  that  the  rents  would  be  materially  increased,  2308-2380 Probability, 

in  the  event  of  the  abolition  of  the  present  law,  that  a  system  of  iiills  of  sale  would  spring 
up,  which  would  be  very  objectionable  and  expensive,  2312.  2326,  2327. 

Admission  that  if  the  right  of  immediate  re-entry  were  given  it  would  nearly  meet  the 
landlords'  case  in  the  event  of  abolition  of  distress;  assertion,  however,  that  it  would  be 
very  cruel  to  the  landlord,  and  that  the  country  would   not  stand  it  for  a  moment,  2313- 

2315.  234^,  2348-2360 Great  care  requisite  in  the  case  of  distraints  on  account  of 

the  uncertain  state  of  the  law,  2322,  2323. 

Information  respecting  a  case  in  which  witness  put  in  a  distress  on  a  farm  of  150 
acres  for  the  rent  due  to  the  landlord  ;  considerable  loss  suffered  by  the  landlord  through 

the  deterioration  of  the  farm,  2369-2378 Entirely  different  position  of  the  landlord 

as  compared  with  other  creditors  in  regard  to  the  prospective  and  accruing  rent,  inasmuch 

as  other  creditors  can  instantly  stop  the  supply  of  goods  when  they  like,  2378 

Opiniofi  that  the  abolition  of  the  law  would  place  the  landlords  in  a  difficulty,  with  regard 
to  their  old  tenants  more  especially,  2379,  2380.  2391,  2392. 

Feeling  of  satisfaction  in  the  landlord  knowing  that  if  his  tenant  gets  behind  in  his 

rent,  there  is  the  preferential  security  under  the  law  of  distress,  2404, 2405 Contention 

that  at  the  present  time  of  agricultural  distress,  it  is  public  policy  to  get  land  farmed  by 
some  means ;  expediency  of  increasing  rather  than  diminishing  the  number  of  farms, 

2437-2447 Opinion  that  if  the  law  ol  distress  were  abolished,  rents  would  not  be  so 

secure,  and  would  not  command  8t>  many  years'  purchase,  2453, 2454. 

Further  opinion  that  the  preferential  claim  of  the  landlord  has  a  serious  effect  upon  the 

^credit  of  a  tenant  in  his  dealines  with  third  parties,  2458-2469 Difficulties  which 

would  arise  in  collecting  rates  and  taxes  on  house  property  in  towns  if  the  law  of  distress 
were  abolished,  2474-2477* 
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U. 

Urban  Holdings  {House  Property)  : 

Grouiidg  for  objecting  to  abolition  in  the  case  of  houses  and  urban  properties  as  well 
as  ill  the  case  of  agricultural  buildings;  ditticulty  and  expediency  of  any  distinction 
l)etween  rural  and  urban  distress,  JVixugh  117-122.2275  228.  395,  396.   404,  405 
-Conclusion  in  favour  of  the  retention  of  the  law  as  regarrls  urban  as  well  as  rural  holdings ; 
less  diflSculty^  however,  of  abolition  in  the  former  case,  Druce  705,  706.  761.  858-863. 

Opinion  that  under  the  law  of  distress  in  England  a  distinction  might  be  made  between 

urban  and  agricultural  districts,  Right  Hon.  J.  B.  Balfour  553-556 Abolition  should 

apply  alike  to  urban  and  agriculture  holdings,  Stephenson  1239,  1240. 

Information  with  reference  to  cases  of  distrfss  warrants  issued  by  witness;  these 
distraints  have  almost  universally  resulted  from  attempted  frauds  upon  the  part  of  the 
tenant,  Tuchett  2243-2248.  2274,  2275.  2303,  2304.  2406— -Strong  opinion  in  favour 
of  maintaining  the  law  of  distress  as  regards  house  property;  belief  that  its  abolition 
would  reduce  the  value  of  moderate  and  small  house  property  very  largely,  unless  some 
other  remedy  were  provided,  ib.  2249-2251.  2286,  2287.  2306-2309."  2401-2436—* 
Numerous  cases  in  wnich  the  law,  though  not  put  into  operation,  is  advantageous  in 
arrangements  between  landlords  and  tenants,  because  it  is  known  to  be  in  reserve,  ib. 
2252 «— Description  of  the  exact  process  of  making  a  distraint  in  regard  to  house 
property,  ib.  2253-2263.  2419-2429. 

.  Absence  of  distinction  between  agricultural  and  urban  holdings  in  regaird  to  the 
-question  of  retaining  the  law  of  distress ;  belief  that  the  borough  electors  would  never 
submit  to  the  continuance  of  this  law  if  they  saw  that  it  had  been  got  rid  of  in  the 

counties^   Tuckett  2307,  2308,  2388-2390.   2472,  2473 Opinion  that  in  the  case  of 

house  property,  as  well  as  of  rural  holdings,  the  law  of  distress  causes  rents  to  be  run  up 
•unduly  ;  absence  of  reason  for  retaining  the  law  in  the  case  of  house  property  any  more 
^han  of  agricultural  property,  Tebbutt  2926.  3013-3016.  3092.  3121,  3122. 

Conclusion  that  a  limitation  of  the  power  of  distress  to  one  year  should  apply  to  urban 
as  well  as  agricultural  holdings,  this  modification  being  prefemble  to  the  abolition  of  the 
law  or  the  retention  of  the  present  period  of  six  years,  Pitts  3672-3689^— Ownership  o 
cottages  by  witness ;  satisiactory  recovery  of  rents  from  the  occupiers  by  resorting  to 
the  county  court,  without  applying  the  law  of  distress,  Gardiner  38^-3844.  3S57- 
3859- 3878- 39»4.39»6. 

Disadvantageous  position  of  the  owner  of  small  houses  in  London  as  regards  recovery 
^f  rent,  in  comparison  with  the  position  of  other  creditors  ;  necessity  of  the  law  of  distress 

for  the   protection  of  the  former.  Hasted  4024.  4045-4048.  4088-4090 Very  rare 

instances  of  distraint  being  necessary  in  the  case  of  houses  held  under  lease,  tft.  4025 

Occasional  use  of  the  power  of  distress  by  witness  in  order  to  get  rid  of  a  tenant,  ib. 

4031.  4136 Respects  in  which  a  law  of^di^itress  is  more  wanted  for  owners  in  towns 

than  in  the  country,  ib.  4046-4048.  4054-4056. 

Difficulty  in  the  poorer  class  of  occupiers  in  London  being  accepted  as  tenants  if  there 
were  no  power  of  distraint ;  check  also  to  the  adequate  provision  of  houses  for  the  lower 

classes.  Hasted  4051-4053.  4097-4101 Very  tedious  process  of  recovery  of  house 

rents  through  the  county  courts  as  compared  with  the  law  of  distress,  ib.  4064,  4065 

Oreat  hardship  to  house-owners  through    the  lon^  delay    sometimes   experienced    in 
recovering  possession  from  defaulting  tenants,  ib.  4001-4084. 

Absence  of  any  popular  feeling  in  witness'  dbtrict  respecting  the  power  of  distress  > 

the  law  may,  however,  be  very  harshly  enforced.  Hasted  4104-4109 Limited  number 

of  distresses  put  in  by  witness,  though  he  advocates  the  continuance  of  the  law,  ib  41 15- 
4121. 

Limitation  of  witness'  experience  as  regards  the  law  of  distress  to  urban  cases ; 
reference  hereon  to  his  evidence  several  years  ago  before  the  Committee  on  the  Law  of 

Hypothec,  Sir  H  James^  4209-4212.  4249,  4250.  4321 Occurrence  of  great  hardship 

in  the  application  of  the  law  in  urban  districts,  more  especially  in  the  case  of  the  smaller 
tenants  holding  at  weekly  rents  or  at  rents  below  50/.  a  vear,  ib,  4211,  4212.  4220-4232. 

4286-4280 Approval  generally  of  the  same  period  of  limitation  of  distress  for  rural 

and  for  urban  holdings,  ib.  4253,  4254. 

Expediency  of  the  abolition  of  distress  as  regards  urban  as  well  as  rural  holdings, 
accompanied  with  better  facilities  of  re-entry,  ^earc/ 4515-4518. 

Reference  by  the  Committee  to  the  objection  that  in  respect  of  house  pioperty  the 
abolition  of  the  law  of  distress  would  check  the  erection  of  dwellings  for  the  class  of  small 
tenants.  Rep.  v. 
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Valuation  of  Farms  {Security  for  Rent),     Better  position^  in  any  case,  of  the  landlord  than 
of  other  creditors^  by  reason  of  his  preferc^itial  claiiii  upmrr  certain  thfo^»  on  the  farm 

whi^h  cannot  be  removed,  St€pk€n9an   1030-1038.   1118-1121.   ia35-iit28w Ample 

decurity  wbidi  a  landldd  po6tet<«es  wtthoot  the  Uw  of  di«lre88  for  twelve  monihs'  rent 
iu  the  tillage?,  growing  crope^  and  bay  and  iUaVf ,  which  are  oa  the  fitriB,  Naitle  1473- 

1477.  1503.  1563-1565 Clattae  inserted  in  the    ieaat's  in  witness'  disirict    wtiich 

prohibits  tenants  from  seUiiig  or  removing  ekher  hay  or  straw  frooi  off  the  farm,  t6. 
1491-M94. 
Security  possessed  by  (he  laodlords  of  Lincolnshirv  to  tite  extent  of  tibout  2/.  an  acre 

for  crops  left  behind  when  a  tenaut  leaves  his  farm,  FranAuA 2 583 -*2590 Desirability, 

if  it  could  be  determined,  that  the  valuation  of  a  farm  should  be  set  off  against  the  rent 

due  to  the  landlord,  Manjield  2680-2683,  28^1,  2852 Insignificant  character  of  the 

security  \^hich  a  landlord  pcsse.^ses  for  h'm  rent  in  respect  of  grass  land;  in  these  cases 
tandlords  probably  take  other  security ;  ib,  2719-2728.  2786— Explanation  that  if  the 
ptesent  law  be  abolished  lunrHords  would  have  the  privilege  over  other  creditors  of 
reser\in(iC  the  outgoing  covenants  in  the  way  of  root<!,  hay,  &c. ;  expedienoy  of  their  also 
having  the  privilege  of  valuutioa  of  unexhausted  improvements  left  by  outgoing  tenants. 
Overman  3436.  3556-3562. 

Less  security  to  the  landlord  in  the  c^se  of  grass  fanns  than  of  arable   iWrns,  Biits 

3781-3786 Sufficient  value  on  the  farm,  as  a  rule,  to  cover  a  year's  rent;  examination 

hereon  upon  the  question  whether  the  landbrd  should  have  a  preferential  claim  on  the 
valuation.  Gardiner  3835,  -3836.  3849-3855»  3892-  3908-3910.  3919-3927-  3999" 
4008. 

Statement  to  the  effect  that  in  arable  farms  there  is  always  sufficient  security  for  a 
year's  rent  in  the  form  (»f  strnw,  hay,  manure,  fcc,  and  that  the  power  of  distress  is  not 
essential  in  these  cases  for  the  protection  of  the  landlord.  Beard  4390-4398*.  4401. 

4404.  4530.  4541-^557-  4626-4631 Limited  value  of  the  power  of  distress  to  the 

landlord  in  the  case  of  grass  lands,  as  the  tenant  readily  removes  the  stock;  sufficient 
capital  as  a  rule  of  tenants  of  pasture  lands  as  in  Romnej  Mai-sh,  so  that  the  landlords 
are  pretty  sure  of  their  rents,  «6.  4399-4401.  4405-4407.  4458-4462.  4470,  4471.  4632 
- — Practice  in  connection  wiih  vahiations  on  change  of  tenancy  in  Kent;  average 
valuation  of  from  40  #.  to  60s.  on  mixed  farms  due  fo  the  outgoing  tenant,  ib.  4428- 
4433-  4496,  4497-  4499-4606-  46095  46io-  454>-4667- 

See  also  Cimnter-elaims. 


W. 

Waughy  Edward  {Member  of  the  House).  (Analysis  of  his  Evidence.) — Loirg  and  exten- 
sive experience  of  witnes,  as  a  solicitor,  and  m  other  capacities,  respecting  tlie  law  of 
distress^  1-6. 

Explanation  that  the  ancient  tooiiTion  law  of  the  eovntry  r«eognises  neither  landlord 
nor  tenant,  but  only  the  occupier  of  the  land,  7 — ^Obligation  upon  the  occupier  under 
the  common  law  as  to  the  payment  of  Imperial  taxes,  of  parochial  and  local  taxes,  and 

the   perfomiance  of  parochial  and  Imperial  offices,  7-9 Several  privileges  of  the 

occupier,  under  common  law;  rigiit  (ff  free  sale  possessed  by  the  occupier,  whilst  the 
landlord  has  no  right  to  enter  upon  the  occupation,  9. 

Origination  of  tbe  law  of  distress  under  the  feudal  system  or  law  of  contract  between 
the  tenant  and  the  km),  the  former  being  under  obligation  to  pay  rent  to  the  latter,  and 

to  pel  form  certain  services,  9 Reference  to  distress  as  pledges  to  compel  performance 

or  as  a  remedy  to  the  lord  to  recover  rent.  Sec. ;  great  extortion  on  the  part  of  landlords 

in  former  times  by  means  of  excessive  pledges,  ib. Passing  of  the  Statute  of  Marie- 

bridge  in  the  reign  of  Henry  II i*  in  order  to  prevent  extortionate  pled|{es  being  taken 
by  the  landlords,  ib. 

Summary  of  the  chief  provisions  in  some  of  (he  statutes  since  the  Act  Will,  and  Mary 
c.  6  ;  restriction  of  the  riglrt  of  recovery  to  six  years  by  the  3  &  4  Will.  4,  c.  27,  which 
applied  to  both  urban  and  agricultural  districts,  10-14— —Protection  of  lodgers'  goods 
from  distress  by  the  Act  of  1871,  upon  payment  of  the  rent  due  from-the  lodgers,  15- — 
Similarity  of  the  protection  for  lodgers  in  England  to  the  Scotch  law  of  agistment,  16 
——  Belief  that  under  the  Scotch  law  of  hypothec  the  accruing  rent  may  be  distrained 
for,  whilst  in  England  distraint  can  be  applied  only  to  rent  due,  17-21. 

Hardship  to  the  tenant  under  the  English  law  in  the  landlord  being  able  to  distrain 
for  six  years,  witness  suggesting  that  the  period  be  limited  to  one  year,  with  tlie  right 

of  distraining  during  the  next  six  months,  22-26.  384,  385 Opinion  that  the  present 

law  should  be  modified  rather  than  abolished,  it  being  an  advantage  to  the  smaller 

tenants 
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Waugh,  Edward  (Member  of  the  House).     ( Analysie  of  bis  Evidence)— eonliriiiiMf. 
tenants  more  especially^  2^-34.  41.  61-64.  138.  146,  147.  23«-«4i.  «8o,  281 Limit- 
ation under  the  Bankruptcy  Law  of  the  hand!ord*s  right  to  distrain,  24—'  Way  in  which 
the  law  operates  in  supplying  credit  to  small  tenants,  and  in  helping  them  to  become 

.  larger  occupieis;  iastaiices  in  Cumberland,  28^4.  Ift6-136.  232-241 Objection  to 

peasant  proprietors  as  oompaved  uitb  peasant  tenants,  28. 

Grotmds  for  jusiifying  the  privilege  or  preferential  right  of  landlords  in  the  form  of 
distraint ;  special  privileges  or  lietis  enjoyed  by  other  classes  as  well  as  landlord^;  35-42 

Opinion  that  tradesmen  have  no  grievance  tinder  the  law,  as  in  giving  credit  to 

occnpiers  they  are  well  awate  that  the  landlord  can  distrain  for  rent,  35.   123^125.   139- 

145.  269-274 Ex{>ediency  of  the  landlords  being  in  a  better  position  thjin  ordinary 

creditors  as  his  rent  is  ooi>BtaoUy  aceruine:,  and  can  only  be  claimed  at  fixed  periods; 
frequency  of  other  (.redii<»rs  coming  in  before  the  rent  is  due  and  sweeping  away  every- 
thinjj;,  as  by  means  of  bills  of  sale,  40-55,  iio-i  16.  139-145.  159-161. 

Tedious  and  expensite  process  necessary  before  a  landlord  can  get  rid  of  a  non-paying 
tenant,  and  obtain  re-possesaiou  of  the  holding  ;  importauce  oji  this  score  of  a  rigUt  to 

distrain  for  rent,  43-55.  157,  158.  3^23-327 Explanation  as  to  the  landlord  having  a 

preference  for  cmly  one  yeai':>  rent,  if  be  does  iy>t  distrain  before  tliere  is  a  bankruptcy, 

56,  57 Right  of  the  lithe-owner  to  distrain  for  tithes  lor  two  years;  difficulty  in  this 

respect  if  the  law  of  distress  were  abolished,  58-60.  68. 

Expediency  of  the  exemption  from  distress  of  all  catUe  grazing  on  a  farm,  as  well  as 
agricaltural  implements,  which  are  the  property  of  a  third  person,  62.  278, 279.  282.  352^ 

353.  386 Approval,  however,  of  power  in  the  landlord  to  obtain  payment  of  the  rent 

for  agisted  rattle,  62.  278.  386.  406,  407 Limited  extent  to  which  in  witness'  ex- 
perience the  present  law  has  been  put  in  force,  there  being  no  real  complaint  or  agitation 
on  the  subject  in   Cumberland;  beneficial  effect,  however,  of  the  existence  of  the  law, 

63-65.  92-96.  117-119.  125 Application  of  the  law  of  distress  in  the  case  of  poor 

rates,  65-68.  101-103.  222.  307-309 Rightof  distress  also  in  respect  of  rates  payable 

under  the  Public  Health  Act,  65-68.  222.  307-309 Way  in  which  the  abolition  of       "^ 

distress  would  operate  very  injuriously  as  regards  small  annuitants  and  owners  of  rent- 
charges.  68-71.  223-225. 

Exceedingly  low  costs  of  distress  under  20  /•;  there  is  in  fact  no  cheaper  remedy  for  the 

recovery  of  money,  69.   71.  169-171.  350 Suggested  limitation  as  to  the  costs  of 

distress" above  20  t,  69.351.  387 Probable  requirement  by  the  landlord  of  his  rent  in 

advance  if  distress  were  abolished ;  hardship  thereby   to  tenants,  74-76.  78-82.  109. 

154-164.348,349 Question  considered  whether  the  landlord  might  not  resort  to 

a  bill  of  sale  if  he  could  no  longer  put  in  a  distress ;  he  would  probably  prefer  payment 

in  advance^  77,  78.  85-89.  106-109 Preferential  right  of  the  landlord  in  the  case  of 

weekly  tenants  or  of  tenancies  under  a  year,  83,  84. 

Opinion  that  the  law  has  not  materially  increased  competition  for  farms  nor  tended  to 

raise  rents,  90,91.  172-174.  252-255.  258-260.  318-392 Doubt  as  to  the  expediency 

of  any  increase  of  exemption  as  regards  household  furniture  or  agricultural  implements, 

97-100.  332-334 Ground^  for  objecting  to  abolition  in  the  case  of  houses  and  urban 

properties,  as  well  as  in  the  case  of  agricultural  holdings ;  difficulty  and  inexpediency  of 
any  distinction  between  rural  and  urban  distress,  1 17-122.  227,  228.  395,  396.  404,  405 
——Limited  extent  to  which  the  law  of  distiess  is  valuable  as  regards  the  recovery  c£ 
interest  on  mortgages  137.  2^9-^31.  372-375. 412. 

Less  prejudice  to  large  tenants  and  men  of  capital  than  to  small  tenants  by  an  abolition 

of  distress,  148-153 Further  statement  as  to  the  advantage  to  the  tenant  on  the 

ecore  of  credit  by  reason  of  the  right  of  distraint  in  the  landlord,  151-164- Objection 

to  a  sumnmry  power  of  eriction  of  tenants  at  any  period  of  the  year,  in  lieu  of  the  right 

of  distress,  159-161.  165 Frequency  of  the  letting  of  land  in  Cumberkind  without 

the  right  of  re-entry  beinj^  reserved,  166-168 Contemplated  exemption  in  the  case  of 

working  teams  on  farms;    that  is,  other   goods  should  first  be  sold,   175-178.  354> 

356- 3»8- 

Further  statement  as  to  the  origin  of  the  law  of  distress  in  connection  with  the  feudal 

liabilities  of  the  tenant  to  the  lord  under  the  feudal  system,  179-184 Further  review 

of  the  several  statutes  since  the  time  of  Henry  III.,  and  the  effect  thereof  in  making  the 
remedy  more  stringent  and  effective,  185-196. 

Distinction  in  prinetpte  between  the  landknrd's  privilege  of  distress  and  certain  other 
privileges  and  laws;  justification,  however,  of  the  landlord's  privilege  by  reason  of  his 

unfavourable  position  as  regards  the  accruing  rent,  197-213 Privilege  or  benefit  to 

the  tenant  as  well  as  the  landlord  by  the  operation  of  the  law,  212.  261,  262.  275 

Further  objection  to  any  summary  right  of  re-entry  in  lieu  of  the  right  of  distraint,  214* 

216.  276,  277 Improbability  of  insolvent  tenants  being  allowed  to  go  on  for  nearly 

six  years  before  a  distress  is  put  in,  to  the  prejudice  of  other  creditors  who  have  been 
trusting  him,  217-221. 

Approval  generally  of  the  policy  whereby  small  tenants  are  encouraged  and  aided  in 
becoming  large  occupiers,  232-241.  280,  281 ^Very  limited  extent  to  which  the  wheat 

284.  O  O  4  crop 
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Waughy  Edward  (Member  of  the  House).     (Analysis  of  his  Evidence) — continued. 

crop  in  Cumberland  is  a  security  to  the  landlord,  irrespectively  of  the  pciwer  to  distrain^ 

•242-249 Very  rare  instances  of  several  years'  arrears  being  distrained  for,  250,  251 

Further  approval  of  distress  being  limited  to  one  year's  rent,  256,  257. 

Impracticability  of  landlords  receiving  payment  when  due,  or  from  day  to  day,  263, 

264 Tendency  of  the  abolition  of  distress  to  lessen  the  number  of  small  tenants,  265,. 

266 Belief  that  under  the  Scotciv  law  the  landlord  may  distrain  for  six  months'  rent 

in  arrear,  and  for  the  accruing  rent,  267,  268.  342-344 Exception  taken  to  some  of 

the  provisions  in  the  Bill  as  regards  the  giving  of  notices,  &c.  282,  283. 

Power  of  Hale  first  given  by  the  Act  of  William  and  Mary,  distress  up  to  that  time 

having  been  only  a  lien  upon  the  goods,  284-288 Opinion  that  a  power  of  re-entry 

would  be  less  effective  than  a  lien  on  the  goods,  289,  290 Tendency  of  the  want  of  a' 

power  of  distraint  to  reduce  the  number  of  parol  tenancies,  291-294. 

Instances  of  outside  creditors  pressing  for  payment  in  view  of  the  right  of  the  landlord* 

to  distrain  uhen  the  rent  becomes  due,  295-298 Doubt  as  to  any  greater  sacrifice  by 

forced  sale  of  goods  under  distraint,  than  when  sold  by  an  execution  creditor,  299<-3o& 

Existence  of  some  agitation  against  the  law«  but  not  in  witness'  county,  310, 31 1 — — 

Value  of  the  law  in  the  case  of  still  smaller  occupiers  than  in  Cumberland,  312,  313. 

Belief  that  the  law  of  hypothec  was  objected  to  chiefly  on  the  ground  that  the  growing 

crop  could  be  followed  till  the  rent  was  satisfied,  314-316 Approval  of  the  law  of 

distress  hy  land  agents,  under  proper  limitations,  317— —Explanation  of  the  practice  in 
regard  to  exemption  of  the  goods  of  a  third  party  from  sale  by  the  sheriff,  328-331. 

Further  approval  of  limiting  distraint  to  a  year's  rent,  the  effect  being  to  benefit  the 
suialler  tenants,  335-  345-347-  3^4>  385-^— Hardship  upon  landlords  if  there  were  no 
law  of  distress,  as  the  guods  might  be  swept  a\iay  by  an  outside  creditor  under  a  bill  of 

sale;  some  remedy  would  be  required  on  this  point,  338-341 Several  other  cases 

besides  that  of  landlorii  and  tenant  where  distraint  may  be  resorted  to  without  legal 
process,  356-  368. 393-394- 

Explanation  with   further  reference   to  the  distinction  in  law  betwen  a  lien  and  a 

distress,  369-371- Detriment  as  regards  cultivation  if  the  landlord  had  a  general  right 

of  re-entry,  376*378.  408-410 Reference  to  the  several  Statutes  since  the  time  of 

Henry  III.  as  still  operative,  consolidation  being  desirable,  379-383, 

Summary  of  the  modifications  proposed  by  witness,  subject  to  which  the  law  of  distress 
should  be  retained  as  being  beneficial  to  both  landford  and  tenant,  384-392.  401-^07 
-~ "  Approval  of  a  lodger's  goods  being  exempt  from  distraint  so  long  as  he  pays  hi& 
rent*  397-400- 
Weekly  Rents.     Impracticability  of  weekly  rents  in  agricultural  holdings.  Sir  H.  James  ^i*j^^  ' 

Weekly  Tenants.     Preferential  right  of  the  landlords  in  the  case  of  weekly  tenants  or  of 
tenancies  under  a  year,  Waugh  83,  84. 


Y. 

Yorkshire.  Statement  that  the  small  and  poor  farmers  in  Yorkshire  arie  in  favour  of  the 
continuance  of  the  present  law ;  contention  that  though  it  enables  them  to  struggle  on 
for  a  time  the  law  is  really  for  their  ultimate  injury,  Bushell  3239-3242.  332&-3329. 

3339-^344.  3377 Lai-ge  number  of  cases  in  which  distress  warrants  have  been  issued 

in  the  case  of  small  and  poor  farms  in  the  county,  ib.  3304-3307,  3332-3338.  3374, 

3375 Feeling  among  the  fisirmers  in  the  North  Riding  that  a  modified  law  of  disti-ess 

is  expedient,  ib.  3390-3392. 
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